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This is Exhibit J referred to in the 

Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

~ 
A commissioner for taking Affidavits 

64906074.1 
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AGREEMENT BETWEEN OWNER AND TRADE CONTRACTOR 
FOR CONSTRUCTION MANAGEMENT PROJECTS 

This Agreement made on the 19 day of 

by and between the parties 

December in the year 2014 . 

MOD Developments (197 Yonge) Limited Partnership 

nnd 

Stnndnrd Construction Document CCDC 17 - 20 JO 

hereinafter called the Owner 

Forma-Con Construction ( A DIVISION OF 1428502 ONTARIO LIMITED) 

The Owner and the Trade Contractor agree as follows: 

ARTICLE A-l THE WORK 

The Trade Contractor shall: 

1.1 perform the Work required by the Contract Documents for 

hereinafter cnllcd the Trade Contractor 

Concrete forming and falsework, void forming, concrete placing and finishing, temporary 
shoring, re-shoring, hoisting, and placing of all reinforcing steel and concrete accessories 

for the Project 

located at 

Massey Tower 

Forma-Con 

197 Yonge Street, Toronto, Ontario Canada 

for which the Agreement has been signed by the parties, and for which 

Tucker HiRise Construction Inc. 

is acting as and is hereinafter called the Constmction Manager, and for which 

Hariri Pontarini Architects 

is acting as and is hereinafter called the Consultant, and for which 

insert above 1/re description of1/Je Work 

insert ahare 1/re fide of the Project 

itLrert abol'e the Place 0ft/1c Projccr 

insert abrwe the name of1he Con.s1ructim1 Manager 

insert above the name of the Consullanr 

the Construction Manager* I Consultant* is acting as the Paymenl Certifier, and (0 Strike our inapplicable 1en11.J 

CCDC 17-2010 I 
Nore: This contracr is proleaed by copyright. Use of a CCDC 17 docwnent 1101 coniaining a CCDC Ji copyrighr seat cons1/1111es on in.fringamam of copyright. Only 

sign 1h1s conrracr if the docinnent co~·er page bears a CCDC Ji COP)'rig/11 seal to demonstrate rhm ii is inrende,1 by the pnrties to be an ncc11rmc and 
unamended\'erslon of CC DC 17 -20/0 e;,;cepr 10 rite e.Went r/1ar anyallerarlons, additions or modifications are Ml for1h In supplementary condirions. 
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1.2 do and fulfill everything indicated by the Contract Documents, ani;I 

l.3 perfonn the Work: 

• l in accordance with a schedule provided by the Owner at the time of signing the Contract, or 

.2 in accordance with a schedule mutually agreed upon if provided by the Owner after the signing of the Contract; or 

.3 ifno schedule is provided by the Owner, commence the Work by the day of in the year and, 
subject to adjustment in Contract Time as provided for in the Contract Documents, attain Substantial Performance of the 
Work, by the day of in the year 

ARTICLE A-2 AGREEMENTS AND AMENDMENTS 

2.1 The Contract supersedes all prior negotiations, representations or agreements, either written or oral, relating in any manner to the 
Work, including the bidding documents that are not expressly listed in Article A-3 of the Agreement - CONTRACT 
DOCUMENTS. 

2.2 The Contract may be amended only as provided in the Contract Documents. 

ARTICLE A-3 CONTRACT DOCUMENTS 

3.1 The following are the Contract Documents referred to in Article A-1 of the Agreement-THE WORK: 

* 

Agreement Between Owner and Trade Contractor 
Definitions 
The General Conditions of the Contract 

The additional documents listed on Appendix C of this Agreement are part of the Contract 
Documents . 

" • (lnser1 here, arraclung additional pages if required, a list identifj1ing all other Contract Documents e.g. s1rpp/emcntarycondi1/ons: Jnfonnarion docwnems: specifications, 
gil'ing a /isr of conlents with section numbers and 1itles, number of pages. and date; material finishing schedules; drawings, gil'ing drawing number, Ii tie. dale, revision 
date or mark; addenda, giving 1itle, number, date; schedule) 

2 CCDC 17-2010 
Note: This comracl is protected by copyriglrt. Use of o CCDC Fi document 1101 containing a CCDC J 7 cop_rn·ight seal cans1irute.s on infri11geme111 of copyright. On/;, 

sign rlus contract if the docmnent cover page hcnrs a CCDC Ji copyrig/11 sml 10 demonstrate Iha/ it i< intended by the ponies m he an accurate and 
1mamcnded ,•erslon ofCCDC 17 -20/0 c:xcepl to tlte e.ttent 1hat any alterations, additions or modiftcations are se1for1h In supplementary conditions. 
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ARTICLE A-4 CONTRACT PRICE 

4.1 The Contract Price, which excludes Value Added Taxes, is: 

Twenty Million Four Hundred Twenty-Nine Thousand Dollars mi/JOO dollars $ 20,429,000.00 

4.2 Value Added Ta.tes (at 13 %) payable by the Owner to the 1i·ade Contractor are: 

Two Mfilion Six Hundred Fifty-Five Thousand Seven Hundred & Seventy Dollars /100 dollars $2,655,770.00 

4.3 Total amount payable by the Owner to the 1i·ade Contractor for the Work is: 

Twenty-Three Million Eighty-Four Thousand Seven Hundred & Seventy Dollars /100 dollars $23,084,770.00 

4.4 These amounts shall be subject to adjustments as provided in the Contract Documents. 

4.5 All amounts are in Canadian funds. 

ARTICLE A-5 PAYMENT 

5.1 Subject to the provisions of the Contract Documents, and in accordance with legislation and statutory regulations respecting 
holdback percentages and, where such legislation or regulations do not exist or apply, subject to a holdback of 
Ten percent ( 1 O %), the Owner shall: 
.I make progress payments to the Trade Contractor on account of the Contract Price when due in the amount certified by the 

Payment Certifier together with such Value Added Taxes as may be applicable to such payment, and 
.2 upon Substantial Performance of the Work, pay to the Trade Contractor the unpaid balance of the holdbaek amount when due 

together with such Value Added Taxes as may be applicable to such payment, and 
.3 upon the issuance of the final certificate for payment, pay to the Trade Contractor the unpaid balance of the Contract Price 

when due together with such Value Added Taxes as may be applicable to such payment. 

5.2 In the event of loss or damage occurring where payment becomes due under the property and boiler insurance policies, payments 
shall be made to the Trade Contractor in accordance with the provisions ofGC 11.1- INSURANCE. 

5.3 Jnterest 
.1 Should either party fail to make payments as they become due under the terms of the Contract or in an award by arbitration or 

court, interest at the following rates on such unpaid amounts shall also become due and payable until payment: 
(]) 2% per annum above the prime rate for the first 60 days. 
(2) 4% per annum above the prime rate after tl1e first 60 days. 
Such interest shall be compounded on a monthly basis. The prime rate shall be the rate of interest quoted by 

The Royal Bank of Canada 

(Insert name ofc/1artered lending msfl//1/fon whose prime rate i., to be used) 

for prime business loans as it may change from time to time . 
. 2 Interest shall apply at the rate and in the manner prescribed by paragraph 5.3.1 of this Article on the :settlement amount of any 

claim in dispute that is resolved either pursuant to Part 8 of the General Conditions - DfSPUTE RESOLUTION or otherwise, 
from the date the amount would have been due and payable under the Contract, had it not been in dispute, until the date it is 
paid. 

ARTICLEA-6 COMMUNICATION 

6.1 Except for the direct communications described in paragraph 6.2 of this Article, all communications between the Trade 
Contractor, and the Owner, the Consultant or the Paymenl Cer!ifier that relate to the Contract shall be forwarded through the 
Construction il,Janager. 

6.2 The parties shall inform the Cons/ruction Manager of the following direct communications: 
.1 between the Payment Certifier and the Owner, Consultant or Trade Contractor as described in Part 5 of the General 

Conditions - PAYMENT; 
.2 among the Owner, Consultant and Trade Contractor with respect to Notices in Wriling; and 
.3 as otherwise expressly specified in the Contract Documents. 

CCDC 17-2010 3 
Note: This contract is protected by copyrighr. Use of a CCDC 17 docinnent nnr containing a CCDC 17 copyright seal cons/1/utes an infringement of cl)pyrighr. On/p 

sign this contracr If 1he document corer page bears n CCDC 17 copyrig/11 seal ro demons1ra1e that it is imended by rite pnriies 1a he nn arntrote. and 
rrnameruied rers/on ofCCDC /7 - 20/0 except ID th~ c..rcnt (/rat any a/tcra(ions, acld//ions or modifications are oct ford, in s11pplementar)' cone/it ions. 
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ARTICLE A-7 RECEIPT OF AND ADDRESSES FOR NOTICES IN WRITING 

7.1 Notices in Writing will be addressed to the recipient at the address set out below. 

7 .2 The delivery of a Notice in Writing will be by hand, by courier, by prepaid first class mail, or by facsimile or other form of 
electronic communication during the transmission of which no indication of failure of receipt is communicated to the sender. 

7.3 A Notice in fYriting delivered by one party in accordance with this Contracl will be deemed to have been received by the other 
party on the date of delivery if delivered by hand or courier, or if sent by mail it shall be deemed to have been received 
five calendar days after the date on which it was mailed, provided that if either such day is not a Working Day, then the Notice 
in Writing shall be deemed to have been received on the Working Day next following such day. 

7.4 A Notice in IVriting sent by facsimile or other form of electronic communication shall be deemed to have been received on the 
date of its transmission provided that if such day is not a Working Day or ifit is received after the end of normal business hours 
on the date of its transmission at the place of receipt, then it shall be deemed to have been received at the opening of business at 
the place of receipt on the first Working Day ne:--:t following the transmission thereof. 

7.5 An address for a party may be changed by Notice in Writing to the other party setting out the new address in accordance with 
this Article. 

Owner 

MOD Developments (197 Yonge) Limited Partnership 

name of Owner* 

MOD Devetopmen!s Inc. 
8 Price Street, 4th Floor 
Toronto, ON M4W 124 

address 

(647) 748-2822 
Jocsuni/e number 

nlalanl@moddevelopments.com 
email address 

• Trade Contractor 

Forma-Con Construction ( A DIVISION OF 1428502 ONTARIO LIMITED) 

name of Trade Contractor• 

407 Basaltic Road, 
Concord, ON L4K 4W8 
address 

(905) 303-8010 
facsunilc number 

Construction Manager 

michaelsolano@forma-con.com 
email address 

Tucker HiRise Construction Inc. 

name ofConstniction !lfonogcr• 

3755 Victoria Park Ave. 
Toronto, ON, M1W3Z4 
address 

(416) 744-2700 
focsuni/c number 

chris.mallinos@tuckerhirise.com 
email address 

4 CCDC 17-2010 
Nate: This contract is protected by copJ•righr. Use of a CCDC 17 docwnem nor conraining a CCDC 17 copyright seal consri1111es on infringement of copyrig/11. Only 

sign 1/,rs conlract if 1hc document cover page bears a CCDC 17 cop;,,.ighr seal ro demonsrrare 1har i1 is intended by 1he ponies 10 be au accurare and 
unamended version ofCCDC 17 - 2010 except tn tlte e.rtem tit at any alrerations. additions or modifications are set ferrh in supplemenrary conc/Jtlons. 
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Consultant 

Hariri Pontarini Architects 

name oJCons11/1an1 • 

602 King Street West 
Toronto, ON, M5V 1 M6 
address 

(416) 929-8924 
facs11mle number 

pyapur@hp-arch.com 
email address 

* /fll is intended 1ha1 a specific individual m11s1 receive /he no1ice, 1ha1 i11dMd11a/ :S name shall be indicated. 

ARTICLE A-8 LANGUAGE OF THE CONTRACT 

8.1 When the Contract Documents are prepared in both the English and French languages, it is agreed that in the event of any apparent 
discrepancy between the English and French versions, the English / Fr)i{ch* language shall prevail. 

* Complete this statement by striking out inapplicable term. 

8.2 This Agreement is drawn in English at the request of the parties hereto. La presente convention est redigee en anglais a la demande 
des parties . 

CCDC 17-2010 5 
Nate: This camract is pro1ec1ed by capyrighr. Use of a CCDC Ji document nnr canraining a CCDC Ii capyr1gft1 seal consW111es an infringement of copyrigh1. Only 

sign 1h1s con1rac1 if1he do,:umcnt co,·"r page bears a CCDC Ji cop;Tig/11 seal 10 demonstrate J/mr It is intended by rhc parties tr, be an accurate and 
unamended version afCCDC J 7 - 20/0 except ta rhe extent that an)• alrerouons, addllions or modificauons are ser forth in supplemenrar:v conditions. 
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ARTICLE A-9 SUCCESSION 

9.1 The Contract shall enure to the benefit of and be binding upon the parties hereto, trieir respective heirs, legal representatives, 
successors, and assigns. 

In witness whereof the parties hereto have executed this Agreement b) the hands of their duly authorized representatives. 

SIGNED AND DELIVERED 
In the presence of: 

WITNESS 

s1gna111re ofwuncss 

name of person s1gmng 

s1gnarure of H'lfness 

name of person s,gnmg 

WITNESS 

s1gna111re of1111ncss 

rnmw ofper..on .<ignmg 

.wgna111re r,Jw11ness 

name nfperson s1gmng 

OWNER 

MOD Developments (197 Yonge) Limited 
Partnership 

11ame of 011 ner 

srgnature 

Noorez Lalani, Vice President 

ruunc and mlc of perscm s1gnmg 

TRADE CONTRACTOR 

Forma-Con Construction ( A DIVISION OF 
1428502 ONTARIO LIMITED) 

Michael Solano, President 
name and 111/c ofper.mn s1gmng 

s1gnarure 

nm11c and w/e of person stgnmg 

NJ>. Wharc legal 111r1ni1cuon. Jowl proctm: or Owner or Trade Contracwr ntqmrcmcm r:allsfor 
(a/ proof of t11J1//ar11)• w ue,~11e 1/11s doeumem, auac:h wch pmof of :mtlwrt(\' m the fonn of a :erufied COP.I' ,if a resoluuon naming the reprcsenu:irm:(s) aut/wn:cd 

lu sign 1/,e Agrecmenr for and 011 belwlf af1he corporo11011 or {"lrmers!up; ar 
(l,J 1he affirmg of a corporo1e seal, 1/11s Agrcemen1 .(hmdd he properly scaled 

6 CCDC 17 2010 
Note: This rnnrroc1 1s protecred hy r:opJ0·1g/11. U,e of a CCDC I - dac11me111 1101 cvtUammg a CCDC 1- copyr1g/11 seal cons/1/utes an mfnngemenr of copyr1glu. Only 

sign 1/us comrnc, ,J the dommem caver pnge hears a CCDC r coror1ght seal In demon.11ra1e 1/tm 11 1s 1111rnded h,1· the pame.~ 10 be an accurmc and 
,mamended 1•t1rswn of ccoc~ I - 10 JO e,ra1pt to rhe e.:rtenr tlrat any a/teratmns. ad:imnns or madr{icauGns are set fertlt m supplementary cvndmuru_ 
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DEFINITIONS 

The following Definitions shall apply to all Contract Documents. References in the definition to the singular shall be considered to 
include the plural as the context requires. 

Change Directive 
A Change Directive is a written instruction issued by the Owner through the Construction Manager and signed by the Owner directing 
the Trade Contractor to proceed with a change in the Work within the general scope of the Contract Documents prior to the Owner and 
the Trade Contractor agreeing upon adjustments in the Contract Price and the Contract Time. 

Change Order 
A Change Order is a written amendment to the Contract issued by the Construction Manager and signed by the Owner and the Trade 
Contracior stating their agreement upon: 
o a change in the Work; 
o the method of adjustment or the amount of the adjustment in the Contract Price, if any; and 
o the extent of the adjustment in the Contract Time, if any. 

Construction Equipment 
Construction Equipment means all machinery and equipment, either operated or not operated, that is required for preparing, fabricating, 
conveying, erecting, or othenvise perfonning the Work but is not incorporated into the Work. 

Construction Manager 
The Construction Manager is the person or entity engaged by the Owner and identified as such in the Agreement. 

Consultant 
The Consultant is the person or entity engaged by the Owner and identified as such in the Agreement. The Consultant is the Architect, 
the Engineer or entity licensed to practise in the province or territory of the Place of the Project. 

Contract 
The Contract is the undertaking by the parties to perform their respective duties, responsibilities and obligations as prescribed in the 
Contract Documents and represents the entire agreement between the parties. 

Contract Documents 
The Contract Documents consist of those documents listed in Article A-3 of the Agreement - CONTRACT DOCUMENTS and 
amendments agreed upon bet\veen the parties. 

Contract Price 
The Comracl Price is the amount stipulated in Article A-4 of the Agreement- CONTRACT PRICE. 

Contract Time 
The Contract Time is the time stipulated in paragraph 1.3 of Article A-I of the Agreement-TIIE WORK from commencement of the 
Work to Substantial Pe1formance of the Work. 

Drawings 
The Drawings are the graphic and pictorial portions of the Contract Documents, wherever located and whenever issued, showing the 
design, location and dimensions of the Work. generally including plans, elevations, sections, details, and diagn:uns. 

Notice in Writing 
A Notice in Writing, where identified in the Contract Documents, is a written communication between the parties or between them 
and the Construction Manager or the Consultant that is transmitted in accordance with the provisions of Article A-7 of the Agreement 
-RECEIPT OF AND ADDRESSES FOR NOTICES IN WRITING. 

Owner 
The Owner is the person or entity identified as such in the Agreement. 

Payment Certifier 
The Payment Certifier is either the Construction Manager or the Consultant identified as such in the Agreement. 

Pince of the Project 
The Place of the Project is the designated site or location of the Project identified in the Contract Documems. 

CCDC 17-2010 7 
Note: This co11trat:r is protec1ed by copyright. Use of o CCDC 17 document n111 contai11ing a CCDC 17 copyright seal conslilutes an infringcmem of copyrig/11. Only 

sign this comrac1 if the document co,·er page bears o CCDC Ii COJJ)"'ig/11 seal to demons1rn1c thm it is imended by 1he parties 10 be on am1rote and 
unamended l'ers/an ofCCDC 17 -2010 e:ccep1 ta 1/t,: e.rtcm 1//at anyaltcrarions, additions or modifications are setforrl, In supplcmentaryconditlons. 
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Product 
Product means material, machinery, equipment, and fixtures incorporated into the Work, but does not include Construction Equipment. 
Project 
The Project means the total construction contemplated of which the Work may be the whole or a part. 

Project In-Use Date 
Project In-Use Date shall have been reached when the Project is ready for use or is being used for the purpose intended and is so 
confirmed in writing by the Construction Manager in consultation with the Consultant and the Owner. 

Provide 
Provide means to supply and install. 

Shop Drawings 
Shop Drawings are drawings, diagrams, illustrations, schedules, performance charts, brochures, Product data, and other data which the 
Trade Contractor provides to illustrate details of portions of the Work 

Specifications 
The Specifications are that portion of the Contract Documenrs, wherever located and whenever issued, consisting of the written 
requirements and standards for Products, systems, workmanship, quality, and the services necessary for the performance of the Work. 

Substantial Performance of the Work 
Substantial Peiformance of the Work is as defined in the lien legislation applicable to the Place of the Project. lfsuch legislation is not in 
force or does not contain such definition, or if the Work is governed by the Civil Code of Quebec, Substantial Petformance of the Work 
shall have been reached when the Work is ready for use or is being used for the purpose intended and is so certified by the Payment 
Certifier. 

Supplemental Instruction 
A Supplemental Instruction is an instruction, not involving adjustment in the Comract Price or Contract Time, in the form of 
Specifications, Drawings, schedules, samples, models or written instructions, consistent with the intent of the Contract Documents. lt is 
to be issued by the Construction Manager to supplement the Contract Documents as required for the performance of the Work. 

Supplier 
A Supplier is a person or entity having a direct contract with the Trade Contractor to supply Prod11e1s. 

Temporary Work 
Tempora1J> Work means temporary supports, structures, facilities, services, and other temporary items, excluding Construction 
Equipment, required for the execution of the Work but not incorporated into the Work. 

Trade Contractor 
The Trade Contractor is the person or entity identified as such in the Agreement. 

Trade Subcontractor 
A Trade Subcontractol' is a person or entity having a direct contract with the Trade Contractor to perform a part or parts of the Work at 
the Place of the Project. 

Value Added Taxes 
Value Added Taxes means such sum as shall be levied upon the Contract Price by the Federal or any Provincial or Territorial Government 
and is computed as a percentage of the Contract Price and includes the Goods and Services Ta,, the Quebec Sales Tax, the Hrumonized 
Sales Tax, and any similar tax, the collection and payment of which have been imposed on the Trade Contractor by tax legislation. 

Work 
The Work means the total construction and related services required by the Contract Documents. 

Working Day 
Working Day means a day other than a Saturday, Sunday, statutory holiday, or statutory vacation day that is observed by the construction 
industry in the area of the Place of the Project. 
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GENERAL CONDITIONS OF THE CONTRACT 

PART 1 GENERAL PROVISIONS 

GC 1.1 CONTRACT DOCUMENTS 

I. 1.1 The intent of the Contract Documents is to include the labour, Products, and services necessary for the perfonnance of the Work 
by the Trade Contractor in accordance with these documents. It is not intended, however, that the Trade Contractor shall 
supply products or perfonn work not consistent with, not covered by, or not properly inferable from the Contract Documents. 

1.1.2 Nothing contained in the Contract Documents shall create any contractual relationship between: 
. I the Owner and a Trade Subcontractor, a Supplier, or their agent, employee, or other person perfonning any of the Work. ; 
.2 the Construction M(JJ1ager and the Trade Contractor, a Trade Subcontractor, a Supplier, or their agent, employee, or other 

person performing any portion of the Work; or 
.3 the Consu/Jant and the Trade Contraclor, a Trade S11bcon1ractor, a Supplier, or their agent, employee, or other person 

perfonning any portion of the Work. 

1.1.3 The Contract Documents are complementary, and what is required by anyone shall be as binding as if required by all. 

1.1.4 Words and abbreviations which have well known technical or trade meanings are used in the Contract Documents in accordance 
with such recognized meanings. 

I. 1.5 Neither the organization of the Specifications nor the arrangement of Drawings shall control the Trade Contractor in dividing 
the work among Trade S11bcontractors and Suppliers. 

1.1.6 If there is a conflict within the Contract Documents: 
. I the order of priority of documents, from highest to lowest, shall be 

the Agreement between the Owner and Trade Contractor, 
the Definitions, 
Supplementary Conditions, 
the General Conditions of the Contract, 
Division I oftheSpecificatio11s, 
technical Specifications, 
material and finishing schedules, 
the Drawings . 

. 2 Drawings oflarger scale shall govern over those of smaller scale of the same date . 

. 3 dimensions shown on Dl'awings shall govern over dimensions scaled from Drawings . 

. 4 later dated documents shall govern over earlier docwnents of the same type . 

. 5 noted materials and annotations shall govern over graphic indications. 

1.1.7 The Ow11er shall provide the Trade Comractor, without charge, sufficient copies of the Contract Documents ta perfonn the 
Work. 

1.1.8 Specificatiom.~ Drawings, models, and copies thereof furnished by the Consulla11t are and shall remain the Consultani's property. 
Signed Conlr""' sets shi.11 b¢lons to =ch party to the ConJ,-LJcl. All Spacijiaa1ions, Drawings and models prepared by the 

Consultant and issued to the Trade Contractor are to be used only with respect to the Work and are not to be used on other work. 
These Specification~~ Drmvings and models are not to be copied or altered in any manner without the written authorization of the 
Com.·ultant. 

1.1.9 Models furnished by the Trade Contractor at the Owne1's expense are the property of the Owner. 

GC 1.2 LAW OF THE CONTRACT 

1.2.1 The law of the Place of1he Project shall govern the interpretation of the Contract. 
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GC 1.3 RIGHTS AND REMEDIES 

1.3.1 Except as e.,pressly provided in the Contract Documents, the duties and obligations imposed by the Contract Documents and the 
rights and remedies available thereunder shall be in addition to and not a limitation of any duties, obligations, rights, and 
remedies otherwise imposed or available by law. 

l.3.2 No action or failure to act by the Owner, Constrm:Jion Manager, Cons11liant, Paymenl Certifier, or Trade Contractor shall 
constitute a waiver of any right or duty afforded any of them under the Contract, nor shall any such action or failure to act 
constitute an approval of or acquiescence in any breach thereunder, except as may be specifically agreed in writing. 

GC 1.4 ASSIGNMENT 

1.4.l Neither party to the Contract shall assign the Contract or a portion thereof without the written consent of the other, which 
consent shall not be unreasonably withheld. 

PART 2 ADMINISTRATION OF THE CONTRACT 

GC 2.1 AUTHORlTY OF THE CONSTRUCTION MANAGER AND THE CONSULTANT 

2.1.1 The Construction Manager and the Consultant will have authority to act on behalf of the Owner only to the extent provided in 
the Contract Documents, unless otherwise modified by written agreement as provided in paragraph 2.1.2. 

2.1.2 The duties, responsibilities and limitations of authority of the Construction lv!anager and the Consufla111 as set forth in the 
Contract Documents shall be modified or extended only with the written consent of the Owner and the Trade Contractor. 

2.1.3 If the employment of the Construction Manager or the Consultant is terminated, the Owner shall immediately appoint or 
reappoint those against whom the Trade Contractor makes no reasonable objection and whose duties, responsibilities and 
limitations of authority under the Contract Documents will be that of the former Construction Manager or the former 
Consultant, as the case may be. 

2.1.4 lf the employment of the Construction Manager or the Con~·ultcml as the Payment Certifier is terminated, the Owner shall 
immediately appoint or reappoint the Construction Manager or the Consultant as the Payment Certifier. 

: GC 2.2 ROLES OF THE CONSTRUCTION MANAGER AND THE CONSULTANT 

; 

2.2.l The Construction Manager will: 
.I provide administration of the Comract as described in the Contract Doc11111e111s; 
.2 in the first instance, receive all questions in writing by the Owner or the Trade Contractor for interpretations and findings 

relating to the perfurmance of the Work or the interpretation of the Co11tract Documents except with respect to GC 5.l -
FINANCING INFORMATION REQUIRED OF THE OWNER; 

.3 in the first instance, give interpretations and make findings on matters in question relating to the performance of the Work or 
the requirements of the Contract Documents, except with respect to any and all architectural and engineering aspects of the 
Work or GC 5.1 - FINANCING INFORMA TlON REQU1RED OF THE OWNER; and 

.4 during the progress of the Work, issue Supplemental J11structio11s to the Trade Contractor with reasonable promptness or in 
uccordnnce with u schedule for such instructions agreed to by the Conslrttclion ,\fanage,• and the Trade Contractor. 

2.2.2 The Consultant will: 
. I visit the Place of the Project at intervals appropriate to the progress of construction to become familiar with the progress and 

quality of the Work and to determine if the Work is proceeding in general conformity with the Contract Doc11me111s; and 
.2 in the first instance, give interpretations and make findings on matters in question relating to the requirements of the design. 

2.2.3 The Constn1clion Manager and the Consultant will: 
.1 have authority to reject work which in their opinion does not conform to the requirements of the Con11·ac1 Documents 

and whenever it is considered necessary or advisable, require inspection or testing of work, whether or not such work is 
fabricated, installed or completed. However, neither the authority of the Construction Manager or the Consultant to act 
nor any decision either to exercise or not to exercise such authority shall give rise to any duty or responsibility of the 
Constrllction Manager or the Consultant to the Trade Contractor, Trade Subcontractors, Sllppliers, or their agents, 
employees, or other persons performing any of the Work; and 

10 CCDC 17-2010 
Nore: This contract is prorecled by COPJ,righr. Use of a CCDC 17 docmnem nor co11/oining a CCDC 17 copyrighr seal consriwres on infringemenr of cop;,rig/11. Only 

sign this comracr if the documenr co,er page bears a CCDC 17 copyright seal 10 dcmons,rarc that it is intended by the parlfes to be an accurate and 
unamended var~ion ofCCDC 17 - 2010 except to 1he exrenr that any alterations. additions or madi/icor/ons are se1 Jimh in supplemenrary conditions, 

25



: 

:: 

.4 on e.,piry of the warranty period, charge the Trade Contractor the amount by which the cost of corrections to the Trade 
Contractor's work under GC 12.3 - WARRANTY exceeds the allowance provided for such corrections, or if the cost of 
such corrections is less than the allowance, pay the Trade Contractor the difference, 

7 .1.6 The Trade Contractors obligation under the Contract as to quality, correction and warranty of the work performed by the Trade 
Contractor up to the time of termination shall continue in force after such termination of the Cont,-act. 

GC 7.2 TRADE CONTRACTOR'S RIGHT TO SUSPEND THE WORK OR TERMINATE THE CONTRACT 

7.2. l If the Owner is adjudged bankrupt, or makes a general assignment for the benefit ofcreditors because of the Owner's insolvency, 
or if a receiver is appointed because of the Owners insolvency, the Trade Contract01· may, without prejudice to any other right 
or remedy the Trade Contractor may have, terminate the Contract by giving the Owner or receiver or trustee in bankruptcy 
Notice in Writing to that effect. 

7.2.2 If the Work should be suspended or otherwise delayed for a period of 20 Working Days or more under an order of a court or 
other public authority and providing that such order was not issued as the result of an act or fault of the Trade Contractor or of 
anyone directly or indirectly employed or engaged by the Trade Comractor, the Trade Conlractor may, without prejudice to any 
other right or remedy the Trade Contractor may have, terminate the Contract by giving the Owner Notice in Writing to that 
effect. 

7 .2.3 The Trade Contractor may give Notice in Writing to the Owner, with a copy to the Construction Manager and the Consultant, 
that the Owner is in default of the Owners contractual obligations if: 

7.2.4 

7.2.5 

. I the Owner fails to furnish, when so requested by the Trade Contractor, reasonable evidence that financial arrangements 
have been made to fulfill the Owners obligations under the Contract, or 

.2 the Payment Certifier fails to issue a certificate as provided in Part 5 of the Genera! Conditions - PAYMENT, or 

.3 the Owner fails to pay the Trade Comractor when due the amounts certified by the Payment Certifier or awarded by 
arbitration or court, or 

.4 the Owner violates the requirements of the Contract to a substantial degree and the Construction Manager, except fur GC 
5.1 - FINANCING INFORMATION REQUIRED OF THE OWNER, confirms by written statement to the Trade 
Contractor that sufficient cause e.xists. 

The Trade Contractor's Notice in Writing to the Owner provided under paragraph 7.2,3 shall advise that if the default is not 
corrected within 5 Working Days following the receipt of the Notice in Writing, the Trade Contractor may, without prejudice to 
any other right or remedy the Trade Comractor may have, suspend the Work or terminate the Contract. 

If the Trade Contractor terminates the Contract under the conditions set out above, the Trade Contractor shall be entitled to be 
paid for all work performed including reasonable profit, for loss sustained upon Products and Construction Equipment, and such 
other damages as the Trade Contractor may have sustained as a result of the termination of the Contract. 

PART 8 DISPUTE RESOLUTION 

GC 8.1 AUTHORITY OF THE CONSTRUCTION MANAGER AND THE CONSULT ANf 

8.1. l Differences between the parties to the Contract as to the interpretation, application or administration of the Contract or any 
failure to agree where agreement between the parties is called for, herein collectively called disputes, which are not resolved in 
the first instance by findings of the Construction .Managei• or the Comml!ant as provided in GC 2.2 - ROLE OF THE 
CONSTRUCTION MANAGER AND THE CONSULT ANT, shall be settled in accordance with the requirements of Part 8 of 
the General Conditions - DISPUTE RESOLUTION. 

8.1.2 If a dispute arises under the Contract in respect of a matter in which neither the Construction Manager nor the Consultant have 
authority under the Contract to make a finding, the procedures set out in paragraph 8.1.3 and paragraphs 8.2.3 to 8.2.8 of GC 8.2 
- NEGOTIATION, MEDIATION AND ARBITRATION, and in GC 8.3 -RETENTION OF RJGHTS apply to that dispute 
with the necessary changes to detail as may be required. 

8.1.3 lf a dispute is not resolved promptly, the Constmction Manager will give such instructions as in the Construction Manager's 
opinion are necessary for the proper performance of the Work and to prevent delays pending settlement of the dispute. The 
parties shall act immediately according to such instructions, it being understood that by so doing neither party will jeopardize any 
claim the party may have. Jfit is subsequently determined that such instructions were in error or at variance with the Contract 
Documents, the Owner shall pay the Trade Contractor costs incurred by the Trade Confl•actor in carrying out such instructions 
which the Trade Contractor was required to do beyond what the Contract Documents correctly understood and interpreted 
would have required, including costs resulting from interruption of the Work. 
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GC 8.2 NEGOTIATION, MEDIATION AND ARBITRATION 

8.2. l ln accordance with the Rules for Mediation and Arbitration of Construction Disputes as provided in CCDC 40 in effect at the 
time of bid closing, the parties shall appoint a Project Mediator 
. I within 20 Working Days after the Contract was awarded, or 

c .2 if the parties neglected to make an appointment within the 20 Working Dqys, within IO Working Days after either party by 
Notice in Writing requests that the Project Mediator be appointed. 

8.2.2 A party shall be conclusively deemed to have accepted a finding of the Construction Manager or the Consultant under GC 2.2 • 
ROLES OF THE CONSTRUCTION MANAGER AND THE CONSULT ANT and to have e.xpressly waived and released the 
other party from any claims in respect of the particular matter dealt with in that finding unless, within 15 Working Days after 
receipt of that finding, the party sends a Notice in Writing of dispute to the other party, the Construction Manager and the 
Consultant, which contains the particulars of the matter in dispute and the relevant provisions of the Contract Documents. The 
responding party shall send a Notice in Writing of reply to the dispute within 10 Working Days after receipt of such Notice in 
Writing setting out particulars of this response and any relevant provisions of the Co/1/ract Documents. 

8.2.3 The parties shall make all reasonable efforts to resolve their dispute by amicable negotiations and agree to provide, without 
prejudice, frank, candid and timely disclosure of relevant facts, infonnation and documents to facilitate these negotiations. 

8.2.4 After a period of IO /Varking Days following receipt of a responding party's Notice in Wriling of reply under paragraph 8.2.2, the 
parties shall request the Project Mediator to assist the parties to reach agreement on any unresolved dispute. The mediated 
negotiations shall be conducted in accordance with the Rules for Mediation and Arbitration of Construction Disputes as provided 
in CCDC 40 in effect at the time of bid closing. 

8.2.5 If the dispute has not been resolved within 10 Working Days after the Project Mediator was requested under paragraph 8.2.4 or 
within such further period agreed by the parties, the Project Mediator shall terminate the mediated negotiations by giving Notice 
in Writing to the Owner, the Trade Contractor and the Construe/ion Manager. 

8.2.6 By giving a Notice in Writing to the other party and the Conw·uction Manager, not later than 10 Working Days after the date of 
termination of the mediated negotiations under paragraph 8.2.5, either party may refer the dispute to be finally resolved by 
arbitration under the latest edition of the Rules for Mediation and Arbitration of Construction Disputes as provided in CCDC 40 
in effect at the time of bid closing. The arbitration shall be conducted in the jurisdiction of the Place of the Project. 

8.2. 7 On expiration of the 10 Working Days, the arbitration agreement under paragraph 8.2.6 is not binding on the parties and, if a 
Notice in Writing is not given under paragraph 8.2.6 within the required time, the parties may refer the unresolved dispute to the 
courts or to any other furm of dispute resolution, including arbitration, which they have agreed to use. 

8.2.8 If neither party, by Notice in Writing, given within 10 Working Days of the date of Notice in Writing requesting arbitration in 
paragraph 8.2.6, requires that a dispute be arbitrated immediately, all disputes referred to arbitration as provided in 
paragraph 8.2.6 shall be 
.1 held in abeyance until 

(1) Substantial Pe1for111a12ce of the Work, 
(2) the Contract has been terminated, or 
(3) the Trade Contractor has abandoned the Work, 
whichever is earlier, and 

.2 consolidated into a single arbitration under the rules governing the arbitration under paragraph 8.2.6. 

GC 8.3 RETENTION OF RIGHTS 

8.3.1 It is agreed that no act by either party shall be construed as a renunciation or waiver of any rights or recourses, provided the party 
has given the Notice in Writing required under Part 8 of the General Conditions - DISPUTE RESOLUTION and has carried out 
the instructions as provided in paragraph 8.1.3 of GC 8.1 -AUTHORJTY OF THE CONSTRUCTION MANAGER AND THE 
CONSULTANT. 

8.3.2 Nothing in Part 8 of the General Conditions - DISPUTE RESOLUTION shall be construed in any way to limit a party from 
asserting any statutory right to a lien under applicable lien legislation of the jurisdiction of the Place of the Project and the 
assertion of such right by initiatingjudicial proceedings is not to be construed as a waiver of any right that party may have under 
paragraph 8.2.6 of GC 8.2 - NEGOTIATION, MEDIATION AND ARBITRATION to proceed by way of arbitration to 
adjudicate the merits of the claim upon which such a lien is based. 

24 CCDC 17-2010 
Nate: This contract ts protected by copyrighr. Use of a CCDC 17 docwnent nor comaining a CCDC 17 copyrighr seal constit111es an Infringement of copyrig/11. Only 

sign this conmu:r if rhe dacwnent cover pngc bears n CCDC I 7 copyrig/u seal ro demansrmrc thm ir is intended by 1he parties to be an accurate and 
unamended version ofCCDC /7 -20/0 e.t:cept to the extent that any alterations, addilions or modif,catlons are set forth in supplementary conditions. 

27



PART 9 PROTECTION OF PERSONS AND PROPERTY 

GC 9.1 PROTECTION OF WORK AND PROPERTY 

9.1.I 

9.1.2 

9.1.3 

The Trade Contractor shall protect the Project and the Owne1Js property and property adjacent to the Place of the Project from 
damage which may arise as the result of the Trade Contractor's operations under the Con11·ac1, and shall be responsible for such 
damage, except damage which occurs as the result of: 
. I errors in the Contract Documents; or 
.2 acts or omissions by the Owner, the Construction Manager, the Consultant, other contractors, their agents and employees. 

Before commencing any Work, the Trade Contractor shaU .. detemiine ~he location of al! 1,mdcrgrouad utilities am! s!nlerures j) 
indicated in the Contract Documents or that are reasonably apparent in an inspection of the Place of the Project. 1/ fiV 
Should the Trade Contracto1· in the performance of the Contract damage the Project, the Owners property or property adjacent ~ 
to the Place of the Project, the Trade Contractor shall be responsible for making good of such damage at the Trade Contractors 
expense. 

9.1.4 Should damage occur to the Work or Owners property for which the Trade Contractor is not responsible, as provided in 
paragraph 9.1.1, the Trade Contractor shall make good such damage to the i-Vork and, if the Construction Manager so directs, to 
the Ownei's property. The Contract Price and Contract Time shall be adjusted as provided in GC 6.1 - OWNER'S RIGHT TO 
MAKE CHANGES, GC 6.2- CHANGE ORDER, and GC 6.3 - CHANGE DIRECTIVE. 

GC 9,2 TOXIC AND HAZARDOUS SUBSTANCES 

9.2. l For the purposes of applicable legislation related to toxic and hazardous substances, the Owner shall be deemed to have control 
and management of the Place of the Project with respect to existing conditions. 

9.2.2 Prior to the Trade Contrqctor commencing the Work, the Owner shall, 
.1 take all reasonable steps to determine whether any toxic or hazardous substances are present at the Place of the Project, and 
.2 provide the Con.wruction Manager, the Consultant and the Trade Contractor with a written list of any such substances that 

are known to exist and their locations. 

9.2.3 The Owner shall take all reasonable steps to ensure that no person's exposure to any toxic or hazardous substance exceeds the 
time weighted levels prescribed by applicable legislation at the Place of the Project and that no property is damaged or destroyed 
as a result of exposure to, or the presence of, toxic or hazardous substances which were at the Place of the Project prior to the 
Trade Contractor commencing the Work. 

9.2.4 Unless the Contract e.,pressly provides othenvise, the Owner shall be responsible for taking all necessary steps, in accordance 
with applicable legislation in force at the Place of the Project, to dispose of, store or othenvise render hannless toxic or 
hazardous substances which were present at the Place of the Project prior to the Trade Contractor commencing the Work. 

9.2.5 lfthe Trade Contractor 
• I encounters toxic or hazardous substances at the Place of the Project, or 
.2 has reasonable grounds to believe that toxic or hazardous substances are present at the Place of the Project, 
which were not brought to the Place of the Project by the Trade Contractor or anyone for whom the Trade Contractor is 
responsible and which were not disclosed by the Owner or which were disclosed but ha.vc not been dcnlt with a.s required undc:r 
paragraph 9.2.4, the Trade Contractor shall 
.3 take all reasonable steps, including stopping the Work, to ensure that no person's exposure to any toxic or hazardous 

substance exceeds any applicable time weighted levels prescribed by applicable legislation at the Place of the Project, and 
.4 immediately report the circumstances to the Construction Manager, the Owner and the Consu/Jant in writing. 

9.2.6 If the Owner and Trade Contractor do not agree on the existence, significance of, or whether the toxic or hazardous substances 
were brought onto the Place of the Project by the Trade Contractor or anyone for whom the Trade Contractor is responsible, the 
Owner shall retain and pay for an independent qualified expert to investigate and determine such matters. The expert's report 
shall be delivered to the Owner, the Trade Comractor and the Construction Manager. 
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9.2.7 If the Owner and Trade Contractor agree or if the expert referred to in pnragroph 9.2.6 detennines that the toxic or hazardous 
substances were not brought onto the Place of the Project by the Trade Contractor or anyone for whom the Trade Contractor is 
responsible, the Owner shall promptly at the Owner's own expense: 
.1 take all steps as required under paragraph 9.2.4; 
.2 reimburse the Trade Contractor for the costs of all steps taken pursuant to paragraph 9.2.5; 
.3 extend the Contract Time for such reasonable time as the Construction Manager may recommend in consultation with the 

Owner, the Trade Contractor and the expert referred to in 9.2.6 and reimburse the Trade Contractor for reasonable costs 
incurred as a result of the delay; and 

.4 indemnify the Trade Contraclor as required by paragraph GC 12.l - INDEMNIFICATION 

9.2.8 If the Owner and Trade Contractor agree or if the expert referred to in paragraph 9.2.6 detennines that the toxic or haz.ardous 
substances were brought onto the Place of !he Pr,yect by the Trade Contractor or anyone for whom the Tmde Contractor is 
responsible, the Trade Contractor shall promptly at the Trade Contractor's own expense: 
.1 take all necessary steps in accordance with applicable legislation in force at the Place of the Project, to safely remove and 

dispose the toxic or hazardous substances; 
.2 make good any damage to the Work, the Owner's property or property adjacent to the Place of the Project as provided in 

paragraph 9.1.3 ofGC 9.1 - PROTECTION OF WORK AND PROPERTY; 
.3 reimburse the Owner for reasonable costs incurred under paragraph 9.2.6; and 
.4 indemnify the Owner as required by GC 12. l - INDEMNIFICATION. 

9.2.9 If eitl1er party does not accept the expert's findings under paragraph 9.2.6, the disagreement shall be settled in accordance 
with Part 8 of the General Conditions - DlSPUTE RESOLUTION. lf such disagreement is not resolved promptly, the 
parties shall act immediately in accordance with the expert's determination and take the steps required by paragraph 9.2.7 or 
9.2.8 it being understood that by so doing, neither party will jeopardize any claim that party may have to be reimbursed as 
provided by GC 9.2-TOXIC AND HAZARDOUS SUBSTANCES. 

GC 9.3 ARTIFACTS AND FOSSIIS 

9.3. l Fossils, coins, articles of value or antiquity, structures and oilier remains or things of scientific or historic interest discovered at 
Ille Place of the Project shall, as between the Owner and the Trade Contractor, be deemed to be the absolute property of the 
Owner. 

9.3.2 

9.3.3 

The Trade Contractor shall take all reasonable precautions to prevent removal or damage to discoveries as identified in 
paragraph 9.3.l, and shall advise the Construction Manager upon discovery of such items. 

The Construction Manager will investigate the impact on the Work of the discoveries identified in paragraph 9.3.1. If conditions 
are found that would cause an increase or decrease in the Trade Contractor's cost or time to perform the Work, the Owner, 
through the Construction Manager, will issue appropriate instructions for a change in the Work as provided in GC 6.2 -
CHANGE ORDER or GC 6.3 -CHANGE DIRECTIVE. 

GC 9.4 CONSTRUCTION SAFETY 

9.4.l The Trade Contractor shall: 
.1 be responsible for construction health and safety relating to the Work at the Place of tire Project in compliance with the 

rules, regulations and practices required by the applicable construction health and safety legislation; 
.2 be responsible for establishing, initiating, maintaining, and supervising all health and safety precautions and programs in 

connection with the performance of the Work; and 
.3 comply with all health and safety precautions and programs established at the Place of the Project. 

9.4.2 The Owner shall be responsible for construction healtll and safety at the Place of the Project in compliance with the rules, 
regulations and practices required by the applicable construction health and safety legislation. 

9.4.3 The Construction Manager will: 
• I establish, initiate, maintain, and supervise the health and safety precautions and programs required to be put in place at the 

Place qfthe Project; and 
.2 review with Ille Owner the Trade Contractor's health and safety program for compliance. 
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GC9.5 MOULD 

9.5.1 If the Trade Contractor, the Constn1ction Manager, the Consultant, or the Owner observes or reasonably suspects the presence 
of mould at the Place of the Project, the remediation of which is not expressly part of the Work, 
. I the observing party shall promptly report the circumstances to the other parties in writing, and 
.2 the Trade Contractor shall promptly take all reasonable steps, including stopping the Work if necessary, to ensure that no 

person suffers injury, sickness or death and that no property is damaged as a result of exposure to or the presence of the 
mould,and 

.3 if the Owne1· and the Tl'ade Contractor do not agree on the existence, significance or cause of the mould or as to what steps 
need be taken to deal with it, the Owner shall retain and pay for an independent qualified e.,pert to investigate and determine 
such matters. The expert's report shall be delivered to the Owner and the Trade Contractor. 

9.S.2 If the Owner and the Trade Contracto1· agree, or if the expert referred to in paragraph 9.5.1.3 determines that the presence of 
mould was caused by the Trade Contractor's operations under the Contract, the Trade Contractor shall promptly, at the Trade 
Contractor's own expense: 
.1 take all reasonable and necessary steps to safely remediate or dispose of the mould, and 
.2 make good any damage to the Work, the Owner's property or property adjacent to the Place of the Project as provided in 

paragraph 9.l.3 ofGC 9.1 -PROTECTION OF WORK AND PROPERTY, and 
.3 reimburse the Owner for reasonable costs incurred under paragraph 9.5.1.3, and 
.4 indemnify the Owner as required by GC 12.1 - INDEMNIFICATION. 

9.5.3 lfthe Owner and Trade Contractor agree, or if the expert referred to in paragraph 9.5.1.3 determines that the presence of mould 
was not caused by the Trade Contractor's operations under the Contract, the Owner shall promptly, at the Owner's own 
e.xpense: 

9.5.4 

• I take all reasonable and necessary steps to safely remediate or dispose of the mould, and 
.2 reimburse the Trade Contractor for the cost of taking the steps under paragraph 9.5.1.2 and making good any damage to the 

Work as provided in paragraph 9.1.4 ofGC 9.1 - PROTECTION OF WORK AND PROPERTY, and 
.3 e.,tend the Contract Time for such reasonable time as the Construction Manager may recommend in consultation with the 

Trade Contractor and the expert referred to in paragraph 9.5.1.3 and reimburse the Trade Contractor for reasonable costs 
incurred as a result of the delay, and 

.4 indemnify the Trade Contractor as required by GC 12.1-INDEMNIFICATJON . 

lf either party does not accept the expert's finding under paragraph 9.5.1.3, the disagreement shall be settled in accordance with 
Part 8 of the General Conditions - DJSPUTE RESOLUTJON: lf such disagreement is not resolved promptly, the parties shall 
act immediately in accordance with the expert's determination and take the steps required by paragraphs 9.5.2 or 9.5.3, it being 
understood that by so doing neither party will jeopardize any claim the party may have to be reimbursed as provided by GC 9.5 -
MOULD. 

PART 10 GOVERNING REGULATIONS 

GC 10,1 TAXES AND DUTIES 

10.1.1 The Comract Price shall include all ta.,es and customs duties in effect at the time of the bid closing e.,cept for Value Added 
Taxc.,· po.ynblc by the Ownc,. to the T,•ad,1 C011ft'aclol' ru: stipulated in Article A-4 of the Agreement- CONTRACT PRICE. 

I 0.1.2 Any increase or decrease in costs to the Trade Contractor due to changes in such included ta,es and duties after the time of the 
bid closing shall increase or decrease the Contract Price accordingly. 

GC 10.2 LAWS, NOTICES, PERMITS, AND FEES 

10.2.1 The laws of the Place of the Project shall govern the Work. 

10.2.2 The Owner shall obtain and pay for development approvals, building permit, permanent easements, rights of servitude, and all 
other necessary approvals and permits, except for the permits and fees referred to in paragraph 10.2.3 or for which the Contracl 
Documents specify as the responsibility of the Trade Co,uractor. 

10.2.3 The Trade Contractor shall be responsible for the procurement of permits, licences, inspections, and certificates, which are 
necessary for the performance of the Work and customarily obtained by contractors in the jurisdiction of the Place of !he Project 
after the issuance of the building permit The Contracl Price includes the cost of these permits, licences, inspections, and 

: certificates: and their procurement 
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10.2.4 The Trade Contractor shall give the required notices and comply with the laws, ordinances, rules, regulations, or codes which 
are or become in force during the performance of the Work and which relate to the Work, to the preservation of the public health, 
and to construction safety. 

10.2.5 The Trade Contractor shall not be responsible fur verifying that the Contract Documents are in compliance with the applicable 
laws, ordinances, rules, regulations, or codes relating to the Work. If the Contract Documents are at variance therewith, or if, 
subsequent to the time of bid closing, changes are made to the applicable laws, ordinances, rules, regulations, or codes which 
require modification to the Contract Documents, the Trade Contractor shall notify the Construction Manager in writing 
requesting direction immediately upon such variance or change becoming known. The Owner, through the Construction 
Manager, will issue the changes required to the Contract Documents as provided in GC 6.1 - OWNER'S RIGHT TO MAKE 
CHANGES, GC 6.2-CHANGE ORDER and GC 6.3 - CHANGE DIRECTIVE. 

10.2.6 If the Trade Contractor fails to advise the Construction Manager in writing, fails to obtain direction as required in paragraph 
l 0.2.5, and performs work knowing it to be contrary to any laws, ordinances, rules, regulations or codes, the Trade Comractor 
shall be responsible for and shall correct the violations thereof; and shall bear the costs, expenses and damages attributable to the 
failure to comply with the provisions of such Jaws, ordinances, rules, regulations, or codes. 

10.2.7 If, subsequent to the time of bid closing, changes are made to applicable laws, ordinances, rules, regulations, or codes of 
authorities having jurisdiction which affect the cost of the Work, either party may submit a claim in accordance with the 
requirements ofGC 6.6-CLAIMS FOR A CHANGE IN CONTRACT PRICE. 

GC 10,3 PATENT FEES 

10.3.l The Trade Contractor shall pay the royalties and patent licence fees required for the performance of the Contract. The Trade 
Contractor shall hold the Owner harmless from and against claims, demands, losses, costs, damages, actions, suits, or 
proceedings arising out of the Trade Contractor's performance of the Comract which are attributable to an infringement or an 
alleged infringement of a patent of invention by the Trade Contractor or anyone for whose acts the Trade Contractor may be 
liable. 

10.3.2 The Owner shall hold the Trade Contractor harmless against claims, demands, losses, costs, damages, actions, suits, or 
proceedings arising out of the Trade Contractor's performance of the Contract which are attributable to an infringement or an 
alleged infringement of a patent of invention in executing anything for the purpose of the Contract, or any model, plan or design 
which was supplied to the Trade Contractor as part of the Contract. 

GC 10.4 WORKERS' COMPENSATION 

-· 10.4.1 Prior to commencing the Work, and again with the Trade Contractor's application for payment of the holdback amount 
following Substantial Pe,formance of the Work, and again with the Contractor's application fur final payment, the Trade 
Contractor shall provide evidence of compliance with workers' compensation legislation at the Place of the Project, including 
payments due thereunder. 

10.4.2 At any time during the term of the Contract, when requested by the Construction Manager, the Trade Contractor shall provide 
such evidence of compliance with workers' compensation legislation at the Place of the Project by the Trade Contractor and any 
Trade Subcontractors. 

PART 11 INSURANCE AND CONTRACT SECURITY 

GC 11.1 INSURANCE 

11. 1.1 Without restricting the generality of GC 12.1 - INDEMNIFICATION, the Trade Contractor shall provide, maintain and pay for 
the following insurance coverages, the minimum requirements of which are specified in CCDC 41 - INSURANCE 
REQUIRE!IIIENTS in effect at the time of bid closing except as hereinafter provided: 
. l Automobile Liability Insurance from the date of commencement of the Work until one year after the date of Substantial 

Performance of the Work; 
.2 Aircraft or Watercraft Liability lnsurance when owned or non-owned aircraft or watercraft are used directly or indirectly 

in the performance of the Work; and 
.3 Contractors' Equipment Insurance from the date of commencement of the Work until one year after the date of 

Substantial Pe,formance of the Work. 
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11. l.2 If the Trade Contractor fails to provide or maintain insurance as required by the Contract Documents, then the Owner shall have 
the right to provide and maintain such insurance and give evidence to the Trade Contractor, the Constmction Manager and the 
Consultant. The Trade Contractor shall pay the cost thereof to the Owner on demand or the Owner may deduct the cost from 
any amount which is due or may become due to the Trade Contractor. 

I I.I .3 The Owner shall obtain, maintain and pay for 'wrap-up' general liability insurance in the joint names of the Owner, the 
Construction Manager, the Consultant and the Trade Contractor with 1 imits of not less than $10,000,000 per occurrence and 
a deductible not more than $10,000. The insurance coverage shall be primary to all other insurance policies and shall not be 
substantially less than the insurance provided by IBC Form 2100 (including an extension for a standard provincial and 
territorial form of non-owned automobile liability policy) and IBC Form 2320, except for liability arising from damage to the 
Project during construction, which shall be limited to the completed operations period. The insurance shall be maintained 
from the date of commencement of the Project until 90 calendar days after the Project In-Use Date. The Owner is responsible 
to provide coverage for completed operations hazards from the Project In-Use Date for a period of 2 year. The Trade 
Contractor shall then provide, maintain and pay for liability insurance coverage for completed operations hazards with limits of 
not less than $5,000,000 per occurrence and a deductible not more than $5,000 on an ongoing basis for a further period of 4 
years. 

11.1 .4 The Owner shall provide, maintain and pay for the following insurance coverages: 
.! "Broad form" property insurance in the joint names of the Owner, the Trade Contractor, the Construction Manager, and 

the Consultant. The policy shall have limits of not less than the sum of 1.1 times Contract Price, and the full value, as 
stated in the Contract, of products and design services that are specified to be provided by the Owner for incorporation 
into the Work, with a deductible not exceeding $10,000. The insurance coverage shall not be less than the insurance 
provided by the latest edition of IBC Forms 4042 and 4047 or their equivalent replacement. In addition to the 
exclusions identified in the latest edition of IBC forms 4042 and 4047, the Owner is not required to provide insurance 
coverage for Asbestos, Cyber Risk, Mould, or Terrorism. The "Broad form" property insurance shall be provided from 
the date of commencement of the Work until the earliest of: 
(I) 10 calendar days after the date of Substantial Performance of the Work; 
(2) on the commencement of use or occupancy of any part or section of Work unless such use or occupancy is for 

construction purposes, habitational, office, banking, convenience store under 465 square metres in area, or parking 
purposes, or for the installation, testing and commissioning of equipment forming part of the Work; 

(3) when left unattended for more than 30 consecutive calendar days or when construction activity has ceased for more 
than 30 consecutive calendar days . 

. 2 Boiler and machinery insurance in the joint names of the Owner, the Trade Comractor, the Construction Manager, and 
the Consultant. The insurance shall have limits of not less than the replacement value of the permanent or temporary 

,,:· boilers and pressure vessels, and other insurable objects fonning part of the lf'ork. The insurance coverage shall not be 
less than the insurance provided by a comprehensive boiler and machinery policy. The coverage shall be maintained 
continuously from commencement of use or operation of the boiler and machinery objects insured by the policy and 
until 10 calendar days after the date of Subslantial Performance of the Work . 

; 

. 3 The "Broad form" property and boiler and machinery policies shall provide that, in the case of a loss or damage, 
payment shall be made to the Owner, the Trade Contractor, the Construction Ma11ager, and the Consultant as their 
respective interests may appear. ln the event ofloss or damage: 
(I) the Construction Manager shall act on behalf of the Owner, the Trade Contraclor and the Consultant for the 

purpose of adjusting the amount of such loss or damage payment with the insurers. When the extent of the loss or 
damage is determined, the Trade Contractor shall proceed to restore the Work. Loss or damage shall not affect the 
rights and obligations of either party under the Contract except that the Trade Contractor shall be entitled to such 
reasonable extension of Contract Time relative to the extent of the loss or damage as the Construction ,l,,Janager may 
recommend in consultation with the Trade Contractor; 

(2) the Trade Contractor shall be entitled to receive from the Owner, in addition to the amount due under the Contract, 
the amount which the Owners interest in restoration of the Work has been appraised, such amount to be paid as the 
restoration of the Work proceeds in accordance with the progress payment provisions. In addition the Trade 
Comractor shall be entitled to receive from the payments made by the insurer the amount of the Tmde Contractor's 
interest in the restoration of the Work; and 

(3) to the Work arising from the work of the Owner, the Owner's own forces or another contractor, in accordance with 
the Ow11er's obligations under the provisions relating to construction by Owner or other contractors, shall pay the 
Trade Contractor the cost of restoring the Work as the restoration of the Work proceeds and as in accordance with 
the progress payment provisions. 
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,;: 

1 I.1.5 Prior to commencement of the Work and upon the placement, renewal, amendment, or extension of all or any part of the 
insurance, . 
. 1 the Trade Contractor shall promptly provide the Conslntction Manager with confinnation of coverage under the policies 

specified in paragraph I 1.1.l and, ifrequired, a certified true copy of the policies certified by an authorized representative of 
the insurer together with copies of any amending endorsements applicable to the Work; and 

.2 the Owner, through the Construction Manager, shall promptly provide the Trade Conlractor with confirmation of coverage 
under the policies specified in paragraphs 11. 1.3 and 11.1.4 and, if required, a certified true copy of the policies certified by 
an authorized representative of the insurer together with copies ofany amending endorsements applicable to the Work. 

11.1.6 The parties shall pay their share of the deductible amounts in direct proportion to their responsibility in regards to any loss 
for which the above policies are required to pay, except where such amounts may be excluded by the tenns of the Contract. 

11.1.7 All required insurance policies shall be with insurers licensed to underwrite insurance in the jurisdiction of the Place of the 
Project. 

11.l.8 If a revised version of CCDC 41 - JNSURANCE REQUIREMENTS is published, which specifies reduced insurance 
requirements. the parties shall address such reduction, prior to the insurance policy becoming due for renewal, and record any 
agreement in a Change Order. 

11.l.9 If a revised version of CCDC 41 - INSURANCE REQUIREMENTS is published, which specifies increased insurance 
requirements, either party may request the increased coverage by way of a Change Order. 

I I. 1.10 A Change Directive shall not be used to direct a change in the insurance requirements in response to the revision of CCDC 41 -
INSURANCE REQUIREMENTS. 

GC 11.2 CONTRACT SECURITY 

11.2.l The Trade Contractor shall, prior to commencement of the Work or within the specified time, provide to the Construction 
Manager any Contract security specified in the Contract Documen/s. 

11.2.2 If the Comract Documents require surety bonds to be provided, such bonds shall be issued by a duly licensed surety 
company authorized to transact the business ofsuretyship in the province or territory of the Place of the Project and shall be 
maintained in good standing until the fulfillment of the Contract. The form of such bonds shall be in accordance with the 
latest edition of the CCDC approved bond forms. 

PART 12 INDEMNIFICATION, WAIVER OF CLAIMS AND WARRANTY 

GC 12.1 INDEMNIFICATION 

12.1.1 Without restricting the parties' obligation to indemnify as described in paragraphs 12.1.4 and 12.1.5, the Owner and the 
Trade Contractor shall each indemnifY and hold harmless the other from and against all claims, demands, losses, costs, 
damages, actions, suits, or proceedings whether in respect to losses suffered by them or in respect to claims by third parties 
that arise out of, or are attributable in any respect to, their involvement as parties to this Contract, provided such claims are: 
.1 caused by: 

(I) the negligent acts or omissions of the party from whom indemnification is sought or anyone for whose acts or 
omissions that party is liable, or 

(2) a failure of the party to the Contract from whom indemnification is sought to fulfill its tenns or conditions; and 
.2 made by Notice in Writing within a period of 6 years from the date of Substantial Performance of the Work as set out in 

the certificate of Substantial Performance of the Work issued pursuant to paragraph 5.4.2.2 of GC 5.4 -
SUBST ANTlAL PERFORMANCE OF THE WORK or within such shorter period as may be prescribed by any 
limitation statute of the province or territory of the Place of the Project. 

The parties expressly waive the right to indemnity for claims other than those provided for in this Contract. 

12.1.2 The obligation of either party to indemnify as set forth in paragraph 12.1.1 shall be limited as follows: 
. I In respect to losses suffered by the Owner and the Trade Contractor for which insurance is to be provided by either 

party pursuant to GC 11.1 - INSURANCE, the insurance limit for the loss so covered in effect at the time of bid closing . 
. 2 In respect to losses suffered by the Owner and the Trade Contractor for which insurance is not required to be provided 

by either party in accordance with GC I I.I - INSURANCE, the greater of the Contract Price as recorded in Article A-4 
- CONTRACT PRICE or $2,000,000, but in no event shall the sum be greater than $20,000,000. 
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.3 ln respect to claims by third parties for direct loss resulting from bodily injury, sickness, disease or death, or to injury to 
or destruction of tangible property, the obligation to indemnify is without limit. fn respect to all other claims for 
indemnity as a result of claims advanced by third parties, the limits of indemnity set forth in paragraphs I 2. 1.2.1 and 
12.1.2.2 shall apply. 

12. 1.3 The obligation of either party to indemnify the other as set forth in paragraphs 12.1.1 and 12.1.2 shall be inclusive of interest 
and all legal costs. 

12.1.4 The Ow11er and the Trade Contractor shall indemnify and hold harmless the other from and against all claims, demands, 
losses, costs, damages, actions, suits, or proceedings arising out of their obligations described in GC 9.2 - TOXIC AND 
HAZARDOUS SUBSTANCES. 

12.1.5 The Owner shall indemnify and hold harmless the Trade Contractor from and against all claims, demands, losses, costs, 
damages, actions, suits, or proceedings: 
.1 as described in paragraph 10,3.2 of GC 10.3 - PATENT FEES, and 
.2 arising out of the Trade Contractor's performance of the Contract which are attributable to a lack of or defect in title or 

an alleged lack of or defect in title to the Place of the Project. 

I 2.1.6 In respect to any claim for indemnity or to be held harm less by the Owner or the Trade Contractor: 
. l Notice in Writing of such claim shall be given within a reasonable time after the facts upon which such claim is based 

became known; 
.2 should either party be required, as a result ofits obligation to indemnify the other, pay or satisfy a final order, judgment 

or award made against the party entitled by this contract to be indemnified, then the indemnifying party upon assuming 
all liability for any costs that might result shall have the right to appeal in the name of the party against whom such final 
order or judgment has been made until such rights of appeal have been exhausted. 

GC 12.2 WAIVER OF CLAIMS 

12.2.I Subject to any lien legislation applicable to the Place of the Project, as of the fifth calendar day before the expiry of the lien 
period provided by the lien legislation applicable at the Place of the Project, the Trade Contractor waives and releases the 
Owner from all claims which the Trade Contractor has or reasonably ought to have knowledge of that could be advanced by 
the Trade Coll/ractor against the Owner arising from the Trade Contractor's involvement in the Work, including, without 

: limitation, those arising from negligence or breach of contract in respect to which the cause of action is based upon acts or 
omissions which occurred prior to or on the date of Substantial Pe1formance of the Work, except as follows: 
. I claims arising prior to or on the date of Substantial Performance of the IVork for which Notice in Writing of claim has 

-· been received by the Owner from the Trade Contractor no later than the sixth calendar day before the expiry of the lien 
period provided by the lien legislation applicable at the Place of the Project; 

.2 indemnification for claims advanced against the Trade Contractor by third parties for which a right of indemnification 
may be asserted by the Trade Contractor against the Owner pursuant to the provisions of this Contract; 

.3 claims for which a right of indemnity could be asserted by the Trade Contractor pursuant to the provisions of 
paragraphs 12.1.4 or 12.1.5 ofGC 12.1 -INDEMNIFICATION; and 

.4 claims resulting from acts or omissions which occur after the date of Substantial Pe,formance of the Work. 

12.2,2 The Trade Contractor waives ;md releases the Owner from all claims referenced in parag:raph 12.2.1.4 except for those 
referred in paragraphs 12.2.1.2 and 12.2. 1.3 and claims for which Notice in Writing of claim has been received by the Owner 
from the Trade Contractor within 395 calendar days following the date of Substantial Performance of the Work. 

12.2.3 Subject to any lien legislation applicable to the Place of the Project, as of the fifth calendar day before the expiry of the lien 
period provided by the lien legislation applicable at the Place of the Project, the Owner waives and releases the Trade 
Contractor from all claims which the Owner has or reasonably ought to have knowledge of that could be advanced by the 
Owner against the Trade Contractor arising from the Owner's involvement in the Work, including, without limitation, those 
arising from negligence or breach of contract in respect to which the cause of action is based upon acts or omissions which 
occurred prior to or on the date of Substantial Performance of the Work, except as follows: 
.1 claims arising prior to or on the date of Substantial Performance of the Work for which Notice in Writing of claim has 

been received by the Trade Contractor from the Owner no later than the sixth calendar day before the e.~piry of the lien 
period provided by the lien legislation applicable at the Place of the Project; 

.2 indemnification for claims advanced against the Owner by third parties for which a right of indemnification may be 
asserted by the Owner against the Trade Contractor pursuant to the provisions of this Contract; 
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.3 claims for which a right of indemnity could be asserted by the Owner against the Trade Contractor pursuant to the 
provisions of paragraph 12.1.4 ofGC 12.1- INDEMNIFICATION; 

.4 damages arising from the Trade Contractor's actions which result in substantial defects or deficiencies in the Work. 
··Substantial defects or deficiencies" mean those defects or deficiencies in the Work which affect the Work to such an 
extent or in such a manner that a significant part or the whole of the Wo1·k is unfit for the purpose intended by the 
Contract Documents; 

.5 claims arising pursuant to GC 12.3 - WARRANTY; and 

.6 claims arising from acts or omissions which occur after the date of Substantial Performance of the Work. 

12.2.4 The Owner waives and releases the Trade Contractor from all claims referred to in paragraph 12.2.3.4 except claims for 
which Notice in Writing of claim has been received by the Trade Contractor from the Owner within a period of six years 
from the date of Substantial Performance of the Work should any limitation statute of the Province or Territory of the !'lace 
of the Project pennit such agreement lfthe applicable limitation statute does not permit such agreement, within such shorter 
period as may be prescribed by: 
. I any limitation statute of the Province or Territory of the Place of the Project; or 
.2 the Civil Code of Quebec, if the Place of the Project is the Province of Quebec. 

12.2.5 The Owner waives and releases the Trade Contractor from all claims referenced in paragraph 12.2.3.6 except for those 
referred in paragraph 12.2.3.2, 12.2.3.3 and those arising under GC 12.3 - WARRANTY and claims for which Notice in 
Writing has been received by the Trade Contractor ftom the Owner within 395 calendar days following the date of 
Substantial Performance of Jhe Work. 

J 2.2.6 Notice in Writing of claim as provided for in GC 12.2 - WAIVER OF CLAIMS to preserve a claim or right of action which 
would otherwise, by the provisions of GC 12.2 - WAIVER OF CLAIMS, be deemed to be waived, must include the 
following: 
. I a clear and unequivocal statement of the intention to claim; 
.2 a statement as to the nature of the claim and the grounds upon which the claim is based; and 
.3 a statement of the estimated quantum of the claim. 

12.2.7 The party giving Notice in Writing of claim as provided for in GC 12.2 - WAIVER OF CLAIMS shall submit within a 
reasonable time a detailed account of the amount claimed . 

.: 12.2.8 Where the event or series of events giving rise to a claim made under paragraphs 12.2.1 or 12.2.3 has a continuing effect, the 
detailed account submitted under paragraph 12.2.7 shall be considered to be an interim account and the party making the 
claim shall submit further interim accounts, at reasonable intervals, giving the accumulated amount of the claim and any 

~~ further grounds upon which it is based. The party making the claim shall submit a final account after the end of the effects 
resulting from the event or series of events. 

• 

12.2.9 If a Notice in Writing of claim pursuant to paragraph 12.2.1.1 is received on the seventh or sixth calendar day before the 
expiry of the lien period provided by the lien legislation applicable at the Place of the Project, the period within which 
Notice in Writing of claim shall be received pursuant to paragraph 12.2.3.1 shall be extended to two calendar days before the 
expiry of the lien period provided by the lien legislation applicable at the Place of the Project. 

12.2.10 lf a NoJice in Writing of claim pursuant to paragraph 12.2.3.1 is received on the seventh or sixth calendar day before the 
<:::<piry of the lien period provided by the lien legislation npplic.oble at the P!llaa of the PNJjeat, the period within which 
Notice in Writing of claim shall be received pursuant to paragraph 12.2.1.1 shall be extended to two calendar days before the 
expiry of the lien period provided by the lien legislation applicable at the Place of the Project. 

GC 12,3 WARRANTY 

12.3.1 

12.3.2 

12.3.3 

12.3.4 

32 
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Except for extended warranties as described in paragraph 12.3.7, the warranty period under the Contract is one year from the 
later of the date of Substantial Pe,formance oft he Work and the Project In-Use Date. 

The Trade Contractor shall be responsible for the proper performance of the Work to the extent that the design and Contract 
Documents permit such performance. 

The Trade Contractor shall submit to the Construction Manager for the Owner's acceptance all written warranties and related 
documents required by the Contract Documents. 

The Owner, through the Construction Manager, shall promptly give the Trade Contractor Norice in Writing of observed defects 
and deficiencies that occur during the one year warranty period. 
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123.5 Subject to paragraph 12.3.2, the Trade Contractor shall correct promptly, at the Trade Contractor's expense, defects or 
deficiencies in the Work which appear prior to and during the one year warranty period. 

12.3.6 The Trade Contractor shall correct or pay for damage resulting from corrections made under the requirements of paragraph 
12.3.5. 

12.3.7 Any extended warranties beyond the one year warranty period as described in paragraph 12.3.l, shall be as specified in the 
Contract Documents. Extended warranties shall be issued by the warrantor to the benefit of the Owner. The Trade Contractor's 
responsibility with respect to extended warranties shall be limited to obtaining any such extended warranties from the warrantor. 
The obligations under such extended warranties are solely the responsibilities of the warrantor . 

CCDC 17-2010 33 
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SUPPLEMENTARY CONDITIONS 

The Standard Construction Document for Stipulated Price Contract between Owner and Trade Contractor for 
Construction Management Projects form CCDC 17, 2010, English version, consisting of the Agreement Between 
Owner and Trade Contractor, Definitions, and General Conditions of the Contract, Parts 1 to 12 inclusive, 
governing same is hereby made part of these Contract Documents, with the following amendments, additions 
and modifications. Where these amendments, additions, and modifications specifically reference a change to 
the Agreement, Definitions, or General Conditions, these amendments, additions and modifications shall govern. 

AGREEMENT 

SC1 .1 Article A-1 The Work 

SC1 .1.1 At the end of the last sentence of Article A-1 paragraph 1.1, delete the following: "for which 
the Construction Manager" I Consultant" is acting as the Payment Certifier, and (*Strike out 
inapplicable term.)". 

SC1 .1.2 Delete Paragraphs 1.3.2 and 1.3.3 in their entirety. 

SC1 .2 Article A-4 Contract Price 

SC1 .2.1 At paragraph 4.1 delete, "The Contract Price, which excludes Value Added Taxes, is:" and 
replace with, "The Contract Price including taxes, duties, tariffs and royalties related to the 
performance of the Work and excluding Value Added Taxes is:" 

SC1 .3 Article A-5 Payment 

SC1 .3.1 Delete Paragraphs 5.1.1 and 5.1.3 in their entirety. 

SC1 .3.2 ,Add new paragraph 5.1.1 as follows: 
"5.1.1 make progress payments to the Trade Contractor on account of the Contract Price 
when due in the amount approved by the Owner together with such Value Added Taxes as may 
be applicable to such payment, and 

SC1 .3.3 Add new paragraph 5.1.3 as follows: 
"5.1.3 upon the completion of the Work as agreed by the Construction Manager and the 
Consultant, pay to the Trade Contractor the unpaid balance of the Contract Price when due 
together with such Value Added Taxes as may be applicable to such payment. 

SC1.3.4 Delete paragraph 5.3.1(1) and 5.3.1 (2) in their entirety. 

SC1.3.5 Add new paragraph 5.3.1(1) as follows: 
"5.3.1 (1) 0% for the first 15 days. 

SC1 .3.6 Add new paragraph 5.3.1 (2) as follows: 
"5.3.1 (2) 1 % after the first 15 days. 

SC1.3.7 At the end of paragraph 5.3.1 delete the following: "Such interest shall be compounded on a 
monthly basis. The prime rate shall be the rate of interest quoted by (Insert name of chartered 
lending institution whose prime rate is to be used) for prime business loans as it may change 
from time to time . 

17-February-2015 
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SC1.4 Article A-6 Communication 

SC1 .4.1 At paragraph 6.1 add, "or" before "the Consultanr and delete, "or the Payment Certifier". 

SC1 .4.2 At paragraph 6.2.1 delete, "the Payment Cerlifier and". 

DEFINITIONS 

SC2.1 Payment Certifier 

SC2.1.1 Delete the definition for "Payment Certifier'' in its entirety. 

SC2.1.2 Add new definition for "Payment Certifier" as follows: 
"A Payment Cerlifier has not been and will not be assigned to this Project." 

SC2.2 Project In Use Date 

SC2.2.1 Delete the definition for "Project In-Use Date" in its entirety. 

SC2.2.2 Add new definition for "Project In-Use Date· as follows: 
"Project In-Use Date shall have been reached when the Project is deemed Substantially 
Complete excluding any areas for which the design is not complete. The Project In-Use Date 
shall be confirmed in writing by the Construction Manager in consultation with the Consultant 
and the Owner." 

SC2.3 Quality Assurance 

SC2.3 Add new definition for "Quality Assurance" as follows: 
"Quality Assurance is the process and procedures put in place to execute the Work that 
systematically monitors, detects, corrects and ensures that quality standards are being met." 

SC2.4 Quality Control 

SC2.4 Add new definition for "Quality Control" as follows: 
"Quality Control is the process put in place to review the Work as it is being executed and 
completed to ensure that quality standards are being met." 

GENERAL CONDITIONS 

SC3 Part 1 General Provisions 

SC3.1 At paragraph 1.3.2 delete, "Payment Certifier," 

SC4 Part 2 Admlnlstration of the Contract 

SC4.1 Delete paragraph 2.1.4 in its entirety. 

SC4.2 Add new paragraph 2.4.4 as follows: 
"2.4.4 The Trade Contractor will be responsible for all additional testing and inspections related 

.- to the defective work and correction of same. 

SC5 Part 3 Execution of the Work 

17-February-20 l 5 
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"3.1.3 This Trade Contractor shall secure the area of its work to ensure no hazard to other 
trades people, property, equipment or other work." 

SC5.2 Add new paragraph 3.1.4 as follows: 
"3.1.4 This Trade Contractor shall rectify immediately damage caused by this Trade 

Contractorto the work of others, temporary services and facilities, fencing, curbs, trees, 
sidewalks, roadways, equipment, property or neighboring properties." 

SC5.3 Add new paragraph 3.1.5 as follows: 
"3.1.5 This Trade Contractor will be responsible to protect the Work during the course of the 

construction." 

SC5.4 Add new paragraph 3.1.6 as follows: 
"3.1.6 Only major benchmarks and grid!ines will be provided by the Construction Manager. All 

required extension of layout and grades to complete the Work are the responsibility of 
the Trade Contractor" 

SC5.5 Add to the end of 3.3.1, "When using construction equipment (including but not limited to swing 
stages), the Trade Contractor shall submit to the Owner a certificate indicating the initial set-up 
as well as any subsequent set-ups and the equipment used is in conformance with the 
Occupational Health and Safety Act and related regulations for a construction project." 

SC5.6 Add new paragraph 3.3.4 as follows: 
"3.3.4 This Trade Contractor shall be responsible for providing labour to load, off-load and 

move their own equipment and materials as needed to complete the Work." 

SC5.7 Add new paragraph 3.3.5 as follows: 
"3.3.5 A Man and Material Hoist will be provided by the Owner for use by all trade contractors 

working on the Project. The Trade Contractor will have use of the Man and Material 
Hoist as arranged through the Construction Manager. Deliveries will be allowed on a 
reserved basis coordinated by the Construction Manager. At times the hoist will be 
running beyond normal working hours to accommodate the need. The Trade Contractor 
will be expected to coordinate the delivery times with the Construction Manager and will 
not be compensated for premium time shifts if the deliveries are accepted or required 
outside normal working hours." 

SC5.8 Add new paragraph 3.3.6 as follows: 
"3.3.6 The Trade Contractor is responsible for its own hoisting. Should hoisting be required 

prior to the installation of the Man and Material Hoist or after the hoist is dismantled it 
will be the Trade Contractors responsibility to hoist its equipment and/or material using 
other means. The Trade Contractor is responsible to advise the Construction Manager 
of any special hoisting procedures." 

SC5.9 Add new paragraph 3.3.7 as follows 
"3.3.7 Should the Trade Contractorrequire the use of the Tower Crane during the timeframe 

that it is installed and operating on the Project then the Trade Contractor will make 
arrangements through the Construction Managerfor such use. Use of the Tower Crane 
will be at the discretion of the formwork contractor who will provide the Tower Crane at 
times that will not interfere with the progress of their work. The Trade Contractor shall 
pay all costs and shall provide all insurance required for use of the Tower Crane. In the 
event the hoisting by the Tower Crane is outside normal working hours the Trade 
Contractor will not be compensated for premium time shifts." 

17-Fcbruary-2015 
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SC5.1 o Add new paragraph 3.4.2 as follows: 
"3.4.2 The Trade Contractor is responsible for ensuring that it is working with the most current 

revision of all drawings." 

SC5.11 Add new paragraph 3.4.3 as follows: 
"3.4.3 The Trade Contractor is to coordinate the installation of its Work with all Contracts 

Documents (I.e. Architectural, Interior Design, Landscape, Structural, Mechanical and 
Electrical drawings and specifications) ensuring the installation of the Work will not 
adversely impact the installation of the work of other trades. Where a conflict is found, 
the Trade Contractor will advise the Construction Manager immediately and will not 
proceed with the installation of the Work until the conflict is resolved and direction is 
given through the Construction Manager. Should the Trade Contractor install portions 
of the Work that later prove to impede the work ofother trades then the Trade Contractor 
will relocate the portions of the Work that are interfering at the Trade Contractors cost." 

SC5.12 At 3.5.3.2 delete, "monthly'' and replace with, "weekly''. 

SC5.13 Add new paragraph 3.5.3.4 as follows: 
"3.5.3.4 provide all necessary material, manpower, equipment, supervision and the like to 

complete the work as per the Project Schedule." 

SC5.14 Add new paragraph 3.5.3.5 as follows: 
"3.5.3.5 notify the Construction Managerwithin 3 Working Days if there is a delay to the Project 

Schedule. If the Trade Contractor is the cause for the delay then the Trade Contractor 
will develop a recovery plan within 3 Working Days. The Trade Contractor's recovery 
plan will include all means necessary to regain the lost time including but not limited to 
additional manpower, working overtime, working weekends, additional equipment and 
the like." 

SC5.15 Add new paragraph 3.5.4 as follows: 
"3.5.4 The Construction Manager may reasonably rely upon the Project Schedule and the 

Trade Contractor acknowledges that the Ownermay commence dealings with anythird
party, including the procurement of owner-furnished materials, execution of leases and 
contracts, obtaining financing, hiring and training of employees, and advertising or 
marketing, or selling the improvements at the project, based upon the Schedule." 

SC5.16 Add new paragraph 3.5.5 as follows: 
"3.5.5 The Trade Contractor's construction schedule noted in 3.5.3.1 will include the 

procurement of all materials and equipment." 

SC5.17 Add new paragraph 3.5.6 as follows: 
"3.5.6 The Construr;tion Manager's analysis of the Trade Contractors construction schedule 

shall not relieve the Trade Contractor of any obligation for the performance of the Work." 

SC5.18 At 3.7.6 delete, "certified" and replace with, "approved" 

SC5.19 Add new paragraph 3.8.4 as follows: 
"3.8.4 The Owner will provide heat and lighting to the minimum required by Ministry of Labour. 

This Trade Contractor is responsible for any additional supplementary spot heaters 
and/or task lighting as required to complete the Work.» 

SC5.20 Add new paragraph 3.8.5 as follows: 
"3.8.5 The Owner will provide 120V, 15A power panels allowing the Trade Contractor to 

operate power tools at any location in the building using a 100 foot extension cord.' 
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"3.8.6 The Project will be constructed by labour working in an "open-shop" environment, union 
or non-union. Parties causing disruption to the progress of the work will be dismissed 
from the project and held responsible for any damages caused." 

SC5.22 Add new paragraph 3.9.2 as follows: 
"3.9.2 The Trade Contractor shall maintain currenl at all times, as-built drawings for the Work. 

The drawings are to be kept on site in a safe and secure lock up. Provide copies of the 
as-built drawings to the Construction Manager immediately upon request for review by 
the Construction Manager. or the Consultant. Upon completion of the Worl< submit 3 
sets of the as-built drawings to the Construe/ion Manager for review and approval.· 

SC5.23 At the end of paragraph 3.10.2 add, "Shop Drawings are to be submitted to the Construction 
Manager within 4 weeks of award of Contract or in such instances where submission of 
the shop drawings within 4 weeks of award is not possible, provide a schedule for the 
submission of shop drawings acceptable to the Construction Manager within 4 weeks 
of award. The Trade Contractor is to provide a copies of each submission of which 1 
will be returned to the Trade Contractor upon completion of review.• 

SC5.24 Add new paragraph 3.10.14 as follows: 
"3.10.14 The Trade Contractor is responsible to confirm all dimensions on site prior to 

fabrication and/or ordering of materials to ensure proper fit of installed product. The 
review by the Conslruotion Manager or the Consultant does not relieve !he Trade 
Contractors responsibility in this regard." 

SC5.25 Add new paragraph 3.13.4 as follows: 
"3.13.4 The Trade Contractor is responsible for the costs and the carrying out for dust control 

related lo the Work of this Trade Contractor by whatever means necessary." 

SCS.26 Add new paragraph 3.13.5 as follows: 
"3.13.5 The Trade Contractor is responsible for street cleaning related to its Work" 

SCS.27 Add new paragraph 3.13.6 as follows: 
"3.13.6 The Trade Contractor is responsible to clean up all of its debris on a daily basis, and 

to dump the same in the appropriate container(s) supplied by the Owner. IA assi&ieFI 
eAe (1) waFker bl'R easll tan (10) pe.gple emplo~ 0f pto-i:alaa pQRiGn tRereot sluill ~ 
bo acci911od to tho Cao$'f/llcti0o Maoagacs daan...up a:ew one .(1µ:ia~ we2k for the 
EklFa&ieA of tl:la TFad& C9RIFaSteni WElfk peri~ Should the Trade Contractor fail or .@

1
,· 

refuse to clean their debris, the Construction Manager shall clean the debris for the . 
Trade Contractor at the Trade Contractor's expense. All garbage is to be packaged 
and separated into appropriate containers as directed by the ConstrucUon Manager or 
the requirements of the Works Department and all Municipal authorities having 
jurisdiction (i.e., Ministry of the Environment and Energy). The complete disposal cost 
for mixed or contaminated loads shall be back charged to the offending Trade 
Contractor. ff 

SC5.28 Add new section "GC 3.14 Quality Control and Quality Assurance" 

SCS.29 Add new paragraph 3.14.1 as follows: 
'3.14.1 The Trade Contractor is to submit their Quafity Assurance program for review and 

acceptance by the Construction Manager." 

SC5.30 Add new paragraph 3.14.2 as follows· 
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"3.14.2 The Trade Contractor is to submit their Quality Control program for review and 
acceptance by the Construction Manager. The Trade Contractors Quality Control 
program will be in addition to any Quality Control being performed by the Construction 
Manager, Consultant or Owner." 

SC6 Part 4 Allowances 

Intentionally left blank. 

SC7 Part 5 Payment 

SC7.1 Delete "GC 5.1 Financing Information Required of the Owner", in its Entirety including 5.1.1 
and 5.1.2. 

SC7.2 At paragraph 5.2.4 delete, "15 calendar days" and replace with, "20 working days". 

SC7.3 Add to the end of paragraph 5.2.4, "The schedule of values will be subject to approval by the 
Construction Manager." 

SC7.4 Delete paragraph 5.2.5 in its entirety. 

SC7.5 Add new paragraph 5.2.6.3 as follows: 
"5.2.6.3 with each application a valid WSIB clearance certificate." 

SC7.6 Add new paragraph 5.2.6.4 as follows: 
"5.2.6.4 with each application a copy of all Change Orders for which the Trade Contractor is 

claiming a payment for." 

SC7.7 Add new paragraph 5.2.6.5 as follows: 
"5.2.6.5 with each application a copy of approval from the Construction Manger's site staff." 

SC7.8 Add new paragraph 5.2.6.6 as follows: 
"5.2.6.6 original documents." 

SC7.9 Delete paragraph 5.2.7 in its entirety. 

SC7.10 Add new paragraph 5.2.7 as follows: 
"5.2.7 Applications for payment for Products delivered to the Place of the Project but not yet 

incorporated into the Work will be at the discretion of the Owner. If accepted by the 
Owner the Trade Contractor will provide such evidence as the Construction Manager 
and Owner may require to establish the value and delivery of the Products. In no event 
will Products be permitted to be delivered to the Project when the installation is not 
scheduled to begin for more than 20 working days from the date of the delivery." 

SC7 .11 Delete paragraph 5.3.1 in its entirety including 5.3.1.1, 5.3.1.2 and 5.3.1.3. 

SC7.12 Add new paragraph 5.3.1 as follows: 
"5.3.1 The Trade Contractor must submit the application for payment to the Construction 

Manager's office at 3755 Victoria Park Avenue, Toronto, Ontario, M1W 324 by the 201h 

day of the month including all original documents required as per GC 5.2. The 
application for payment will reflect all work completed up to and including the 20th day 
of that month." 
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"5.3.2 The Construction Manager will review and accept the values being claimed in the 
application for payment during the week prior lo the application for payment being 
submitted as noted in 5.3.1 ." 

SC7.14 Add new paragraph 5.3.3 as follows: 
"5.3.3 The Owner's approval will then be complete by the 15111 of the first month following the 

application for payment being submitted as noted in 5.3.1. Should adjustments be 
required the Trade Contractor will be Notified." 

SC7 .15 Add new paragraph 5. 3.4 as follows: 
"5.3.4 The payment will be processed by the 15th day of the second month following the 

application for payment being submitted as noted in 5.3.1." 

SC7. 16 Add new paragraph 5.3.5 as follows: 
"5.3.5 Final Payment shall not become due until all required documentation, -such as 

guarantees, warranties , maintenance manuals and as-built record drawings have been 
delivered to the Construction Manager.· 

SC7 .17 At paragraph 5.4.2 delete, "whichever of them is the Payment Certifier, acting in that capacity," 

SC7.18 Delete paragraph 5.5.1 and 5.5.2 in their entirety, 

SC7 .19 Add new paragraph 5.5, 1 as follows: C~c::i'\ ~ Tmoc G:r.~ Wt5n\...Al 
"5.S.1 After the Construction Managerconfirms{!,e S~t-afl~i-al Peffl:lmiance of the WOJA,ihe ~ ~ 

Trade Contractor shall submit to the Construction Manager an application for payment 01 
of the holdback amount including a Form 6 Certificate of substantial performance as 
per the Construction Lien Act, proof of publication, CCDC 9A 'Statulory Declaration' 
and all documents required as PW 5.2.6~0 ~ \ ~c::,r,. rt\O.~C5hQ. \\ \'i~I.IC. 

0. CCit'hfiCCktC.. ..fur-~'if'N.r-+- oi' ~\c:\b~ ON'.01,,Jf'(\- o.ncl 'Po.; hc\d\)Q.c.t 
SC7.20 At paragraph 5.6.1 delete, "Payment Certifier has certified" and replace with. "Construction 

Manager and Consuftant have confirmed" +o TrC\.Cic_ 
~~ 
~IN~/4)~ 

SC7.21 Delete paragraph 5.6.2 in its entirety. , ~ 

SC7.22 At the end of paragraph 5.7 .2 .1 add the following: · will advise the Trade Contractor in writing 
that the application is valid or give reasons why it Is not valid ." 

SC7 .23 Delete paragraph 5.7.2.2 in its entirety. 

SC7 24 Delete para,graph 5,7.3 in its entirety. 

SC7.2S At paragraph 5.8.1 delete, •as Certified by the Payment Certifier' and delete, "the Payment 
CAJrtifier determines." 

SC8 Part B Changes In the Work 

see. 1 Add new paragraph 6.2.3 as follows: 
"6.2.3 When determining the adjustment to the Contract Price the Trade Contractor will be 

tlmited to the estimated costs as per the items identified in 6.3.6 , 6.3.7, 6 .3.8 and 
6.3.14." 

l7-Fcbrullt)'•2015 /1 
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SCB.2 Add new paragraph 6.2.4 as follows: 
"6.2.4 The Trade Contractor shall provide a detail cost breakdown of the work within 10 days 

of receipt of the proposed change. Extensions to the 1 O day period will only be granted 
upon written request. If the Trade Contractor fails to submit a cost for the proposed 
change in the work, the Construction Manager, Owner and/or the Consultant will make 
an assessment of the costs which will be final. 

SCB.3 Delete paragraph 6.3.6.3 in its entirety. 

SCB.4 Add new paragraph 6.3.6.3 as follows: 
"6.3.6.3 The Trade Contractor's percentage fee as noted in paragraph 6.3.6.1 shall be limited 
to 5% for overhead and 5% for profit." 

SC8.5 Add new paragraph 6.3.14 as follows: 
"6.3.14 Work performed by subcontractors or sub-subcontractors etc. will be subject to the 
same restrictions as the Trade Contractor when pricing the work of a Change Order or Change 
Directive. 

SC9 Part 7 Default Notice 

SC9.1 At paragraph 7 .1.4.1 delete the following: "provided the Payment Certifier has certified such 
cost to the Owner and the Trade Contractor' 

SC9.2 At paragraph 7 .1.5.3 delete the following: "as certified by the Payment Certifier' 

SC9.3 Delete paragraphs 7.2.2, 7.2.3 and 7.2.4 in their entirety. 

SC10 Part 8 Dispute Resolution 

Intentionally left blank 

SC11 Part 9 Frotection of Persons and Property 

SC11.1 At paragraph 9.4.2 delete, "Owner" and replace with, "Construction Manager'. 

SC11.2 Add new paragraph 9.4.4 as follows: 
"9.4.4 The Owner and Construction Manager have a safety program in place for the site. All 

Trade Contractors/Suppliers shall fully co-operate with the Construction Manager to 
implement the site safety program and comply with requirements of Occupational 
Health and Safety At R.S.O. 1990 c. o. 1 (as may be amended from time to time). All 
Trade Contractors/Suppliers are responsible for the safety of their employees, Trade 
Contractors, visitors, Suppliers and those for whom the Trade Contractor's Suppliers 
are at law responsible and must ensure that proper safety equipment and procedures 
are used at all times. Regular meetings regarding safe work procedures will be held on 
site for all workers and will be organized by the Construction Manager. The Trade 
Contractor/Supplier shall fully indemnify the Owner and Construction Manager for all 
costs, damages and pay any and all fines levied against the Owner its Lender or any 
affiliated or related entities or their shareholders, officers, directors, employees or those 
for whom they are at law responsible resulting from the Trade Contractor/Supplier, it's 
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employees, suppliers and those for whom the Trade Contractor/Supplier are at law 
responsible for failing to adhere to the Safety Requirements of all laws and authorities 
having jurisdiction. All Trade Contractors/Suppliers on this site will be required to have 
a written Health & Safety Policy according to the requirements of the Occupational 
Health & Safety Act R.S.O. 1190 c. 0. 1 (as may be amended from time to time) and 
must provide a copy to the Site Superintendent prior to starting any work on the site. 
All Trade Contractors are required to submit the following information regarding their 
Safety Program and accident experience: 1) Safety Policy and Programs; 2) Outline of 
Safety Training (i.e., W.H.M.I.S.); 3) CAD-7 Experience Rating Summary. The Trade 
Contractor shall be fully responsible for all acts of negligence committed by its 
personnel and for any accidents or damages caused as a result of such acts of 
negligence. The Trade Contractorshall provide the Owner and Construction Manager 
with copies of all Project Inspection Reports issued by the Ontario Ministry of Labour, 
Construction Health and Safety Branch. The Trade Contractorshall provide the Owner 
and Construction Manager with copies of all accident reports." 

SC11.3 Add new paragraph 9.4.5 as follows: 
"9.4.5 The Trade Contractorwill submit to the Construction Manager prior to starting the Work 

at the Place of the Project a signed copy of the Occupational Health and Safety Trade 
Contractor Agreement between the Owner and the Trade Contractor that was included 
in the Tender Package for the Work.» 

SC12 Part 10 Governing Regulations 

SC12.1 Add new paragraph 10.2.8 as follows: 
"10.2.8 The Trade Contractor agrees to complete the Work in accordance with all applicable 

federal, provincial and municipal laws, regulations and codes and all regulations 
thereunder, amendments thereto or substitutions therefore, including, but not limited to 
the following: 

SC13 Part 11 Insurance 

a. The Ontario Building Code; 
b. The National Building Code including all Supplements; 
c. Canada Mortgage and Housing Corporation Builders' Bulletins; 
d. Ontario Electrical Safety Code; 
e. Canada Plumbing Code; 
f. Residential Standards Canada; 
g. The National Housing Act. R.S.C. 1985, Chap. N-11, as amended; 
h. The Occupational Health and Safety Act and Regulations for Construction 

Projects. Revised SO, 1990, Chapter 0.1m as amended, 0. Reg. 213/91, as 
amended by O. Reg. 631/94, 0. Reg. 143/99, 571/99, 145/00 and 527/00, 
R.R.O. 1990, Reg. 834; 

i. The Elevating Devices Act, R.S.O. 1980, Chapter 135, as amended; 
j. Workplace Safety and Insurance Act, 1997, SO, 1997, Chapter 16, Schedule 

A. and 0. Reg. 562/99, 1101, 456/97, 175/98, 455/97, 259/92; 
k. The Construction Lien Act. S.O. 1983, as amended; 
I. The Tarion Warranty Corporation Construction Performance Guidelines, April 

2, 2003; 
m. Tarion Warranty Corporation Regulations and its latest amendments and 
n. The Ontario New Home Warranties Plan Act 
o. In the event of any differences between two codes, two statutes or a statute 

and a code, the more stringent code or statute shall govern . 
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SC13.1 Delete paragraph 11.1.1 in its entirety. Including paragraphs 11 .1.1.1, 11.1.1.2 and 11.1.1.3 

SC13.2 Add new paragraph 11.1.1 as follows: 
"11.1 .1 Without restricting the generality of GC 12.1- INDEMNIFICATION, the Trade Contractor 
shall provide, maintain, and pay for the insurance coverages specified below. Unless otherwise 
stipulated, the duration of each insurance policy shall be from the date of commencement of the 
Work until the date of the final certificate for payment. Prior to commencement of the Worn and 
upon the placement, renewal, amendment, or extension of all or any part of the insurance, the 
Trade Contractor shall promptly provide the Construction Manager with confirmation of 
coverage and, if required, a certified true copy of the policies certified by an authorized 
representative of the insurer together with copies of any amending endorsements. The policies 
shall be in a form acceptable to the Construction Manager and endorsed to provide the 
Construction Managerwith not less than 15 days notice in writing In advance of cancellation. 
change, or amendment restricting coverage." 

SC13.3 Add new paragraph 11.U.1 as follows: 
"11.1.1.1 Automobile Liability Insurance: 
Automobile liability insurance in respect of licensed vehicles shall have limits of not less than 
$5,000,000 inclusive per occurrence for bodily injury, death, and damage to property, covering 
all licensed vehicles owned or leased by the Trade Contractor. Where the policy has been 
issued pursuant to a government operated automobile insurance system, the Trade Contractor 
shall provide the Construction Manager with confirmation of automobile insurance coverage for 
all automobiles registered in the name of the Trade Contractor: 

SC13.4 Add new paragra 
• 11.1.1.2 Aircraft ranee 
Aircraft and wat with respect to owned or non-owned aircraft and 
watercraft if used the performance of the Work, including use of additional 
premises, shall not less then $5,000,000 .inclusive per occurrence for 
bodily injury, deat duding loss of use thereof and limits of not less 
than $5,000,000 f 

SC13.5 Add new paragraph 11.1.1.3 as follows: 
"11.1.1.3 Trade Contractors' Equipment Insurance: 
"All Riska contractors' equipment insurance covering construction machinery and equipment 
(including contractors building and equipment. the capital cost of any item which is not Included 
in the cost of new construction) owned, rented, leased or used by the Trade Contractortor the 
performance of the WoT1C, including boiler Insurance on temporary boiler and pre:ioure ve:it:iel::i. 
Such policies will not allow for subrogation claims against the Owner or Construction Manager 
or their employees." 

SC13.6 Delete paragraph 11.1.3 in its entirely. 

SC13.7 Add new paragraph 11.1.3 as follows: 
"11.1.3 The Owner shall obtain, maintain and pay for •wrap-up" general liability insurance in 
the joint names of the Owner, the Construction Manager. the Consultant, and all Trade 
Contractors, and all subconsultants, and all trade subcontractors with a limit of not less than 
$25,000,000 per occurrence and a deductible not more than $25,000. The coverage shall be 
primary and non-contributing to all other insurance policies and shall not be substantially less 
than the insurance provided by 1 BC Form 21 oo, (including an extension for a standard provincial 
and territorial form of non-owned automobile liability policy) and IBC form 2320, except for 
liability arising from damage to the Project during construction, which shall be limited to the 
completed operations period. The insurance shall be maintained from the date of 
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commencement of the Project until deficiency state at which point the Owner is responsible to 
provide coverage for completed operations hazards for a period of 3 years thereafter. In order 
to achieve the limit of insurance required the use of primary and excess liability policies is 
acceptable." • 

SC13.8 Delete paragraph 11.1.4.1 in its entirety. 

SC13.9 Add new paragraph 11.1.4.1 as follows: 
"11.1 .4.1 The Owner shall obtain, maintain and pay for All Risk "broad form "property 
insurance including but not limited to the perils of flood, earthquake and sewer back-up in the 
joint names of the Owner, the Owner's Mortgagee, the Construction Manager, the Consultant, 
and all Trade Contractors. The policy shall have limits of not less the full replacement cost of 
the work including reoccurring soft costs subject however to limits of not less than 1.1 times 
the Construction Cost with a deductible not greater than $25,000 except for the perils of sewer 
back-up, water damage, flood and earthquake. Such deductibles for sewer back-up, water 
damage and flood will not exceed $50,000. Earthquake which will contain a deductible of not 
greater than 5% of the total values insured or $100,000 whichever is greater. Loss if any will 
be payable to !he Owner, the Owner's Mortgagee, the Construction Manager, the Consultant, 
and all Trade Contractors as their interest may appear. Providing the Owner, the Owner's 
Mortgagee, the Construction Manager, the Consultant, and all Trade Contractors will use the 
proceeds from any insurance to restore the work as nearly as possible to its condition before 
such loss or damage occurred. Such coverage will not include the replacement cost of any 
property not included in the capital cost of new construction. The All Risk "broad form" 
property insurance shall be provided from the date of commencement of the Project until the 
earliest of . 
.1 120 days after the Project In Use Date or the registration of the condominium, whichever is 
later . 
. 2 on the commencement of use or occupancy unless such use or occupancy is for 
construction purposes, commercial purposes, habitational purposes, parking purposes, or for 
the installation and testing and commissioning of equipment forming part of the Project . 
. 3 when the Place of the Project is left unattended for more than 30 consecutive calendar 
days. 
The Owner is not required to provide coverage for Asbestos, Cyber Risks, Mould or 
Terrorism." 

SC13.1 o Delete paragraph 11.1.4.2 in its entirety. 

SC13.11 Add new paragraph 11.1.4.2 as follows: 
"11.1.4.2 The Owner shall obtain, maintain and pay for Comprehensive Boiler and Machinery 
insurance including but not limited coverage for testing and commissioning in the joint names 
of the Owner, the Construction Manager, the Consultant, and all Trade Contractors. The policy 
shall have limits of not less the full replacement cost of the work including reoccurring soft costs 
subject however to limits of not less than 1.1 times the Construction Cost with a deductible not 
greater than $25,000 except for Loss if any will be payable to the Owner, the Owner's Mortgagee 
and the Construction Manager as their interest may appear. Providing the Owner is not in 
default of any mortgage requirements the Owner and the Owner's Mortgagee will use the 
proceeds from any insurance to restore the work as nearly as possible to its condition before 
such loss or damage occurred. Such coverage will not include the replacement cost of any 
property not included in the capital cost of new construction. The Comprehensive Boiler and 
Machinery insurance shall be provided from the date of commencement of the Project until the 
earliest of. 
.1 120 days after the Project In Use Date or the registration of the condominium, whichever is 
later. 

17-February-2015 
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.2 on the commencement of use or occupancy unless such use or occupancy is for construction 
purposes, commercial purposes, habitational purposes, parking purposes, or for the installation 
and testing and commissioning of equipment forming part of the Project . 
. 3 when the Place of the Project is left unattended for more than 30 consecutive calendar days. 
The Owner is not required to provide coverage for Asbestos, Cyber Risks, Mould or Terrorism. 

SC13.12 At paragraph 11.1.4.3 delete, "The "Broad form" property and boiler and machinery policies 
shall provide that in the case of a loss or damage payment shall be made to the Owner, the 
Trade Contractor, the Construction Manager and the Consultant as their interest may appear." 

SC13.13 Delete paragraph 11.1.5.2 in its entirety. 

SC13.14 Delete paragraph 11.1.8 in its entirety. 

SC13.15 Delete paragraph 11.1.9 in its entirety. 

SC13.16 Delete paragraph 11.1.1 O in its entirety. 

SC13.17 Add new paragraph 11.1.11 as follows: 
"11.1.11 Notwithstanding the requirement of the Owner to take out and maintain Wrap-up 
Liability Insurance the Trade Contractor shall take out and maintain Commercial General 
Liability Insurance (for all operations not insured under the Wrap-Up Liability Insurance Policy 
or for which the Trade Contractor desires additional insurance) with limits not less than 
$5,000,000 covering the Trade Contractorand all operations of the Trade Contractors sub
contractors. The Owner and Construction Managerwill be included as additional insured's, 
and such policies will be endorsed to provide a waiver of subrogation in favour of the Owner 
and Construction Manager or their employees." 

SC13.18 Add new paragraph 11.1.12 as follows: 
"11.1.12 General Insurance Provisions 

a. No Representation of Coverage Adequacy. By requiring the insurance as set out 
herein, the Owner and Construction Manager and their associated and affiliated 
companies, their officers, directors, members, managers, partners and employees, do 
not represent that the coverage and limits will necessarily be adequate to protect the 
Trade Contractor. The insurance required hereunder may be contained in one or more 
policies prior to commencement of any work or services. 

b. The Trade Contractor shall furnish to the Owner and Construction Manager, 
certificates of insurance or copies of policies showing that such insurance is in force 
within 1 o days of award and as requested thereafter. 

c. In the event of any failure of the Trade Contractor to furnish and maintain insurance 
hereunder, the Owner, at its option and without waiving default of the Trade 
Contractor, shall have the right, but not the obligation, to obtain such insurance for 
and In the name of the Trade Contractor. In such event, the Owner, may, at its 
absolute discretion and option, either require that the Trade Contractor pay the cost 
thereof upon demand or deduct from any sums owing to the Trade Contractor all 
costs for obtaining such appropriate insurance. In either event, the Trade Contractor 
shall furnish to the Owner, all information required by the insurance carrier. 

d. The insurance requirements of this contract shall be placed with insurers licensed to 
operate in the Province of Ontario, with A.M. Best ratings of at least "A". 

17-Februruy-2015 
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SC14.1 Delete paragraph 12.1.2.2 in Its entirety. 

SC14.2 Add new paragraph 12.1.2.2 as follows: 
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"12.1.2.2 In respect to losses suffered by the Owner and the Trade Contractor for which 
insurance is not required to be provided by either party in accordance with GC 11.1 -
INSURANCE, the greater of the Contract Price as recorded in Article A-4- CONTRACT PRICE 
or $5,000,000, but in no event shall the sum be greater than$20,000,000." 

SC14.3 Delete paragraph 12.3.1 in its entirety. 

SC14.4 Add new paragraph 12.3.1 as follows: 
"12.3.1 Except for extended warranties as described in paragraph 12.3.7, the warranty period 
under the Contract is two years or such longer period as specified in the contract documents or 
as required by the Tarion Corporation and the Ontario New Home Warranties Plan Act R.S.O. 
1990 c.o.31 ("ONHWPA") from the date upon which the condominium corporation is registered, 
all in accordance with the requirements of the Tartan Corporation and ONHWPA Act." 

SC14.5 At paragraph 12.3.4 delete, "one year warranty period" and replace with, "two year warranty 
period". 

SC14.6 At paragraph 12.3.5 delete, "one year warranty period" and replace with, "two year warranty 
period". 

SC14.7 At paragraph 12.3.7 delete, "one year warranty period" and replace with, "two year warranty 
period". 

SC14.8 Add new paragraph 12.3.8, "Upon written notice from the Owner or Construction Manager to 
the Trade Contractor of any defect or deficiency the Trade Contractor will either make the 
necessary repairs, or in the event of failure to do so within five (5) working days after receiving 
written notification from the Owner, the Owner may make such repairs at the Trade Contractor's 
expense, which the Trade Contractor agrees to pay upon demand." 

END OF SUPPLEMENTARY CONDITIONS 

17-Februnry-2015 
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AGREEMENT BETWEEN OWNER AND TRADE CONTRACTOR 
FOR CONSTRUCTION MANAGEMENT PROJECTS 

This Agreement made on the 19 day of 

by and between the parties 

December in the year 2014 . 

MOD Developments (197 Yonge) Limited Partnership 

and 

Standard Construction Document CCDC 17 20 I 0 

hereinafter called the Owner 

Forma-Con Construction ( A DIVISION OF 1428502 ONTARIO LIMITED) 

The Owner and the 'frade Comractor agree as follows: 

ARTICLE A-1 THE WORK 

The Trade Contractor shall: 

1.1 perform the Work required by the Contract Docwnenls for 

hereinafter called the Trade Comracwr 

Concrete forming and falsework, void forming, concrete placing and finishing, temporary 
shoring, re-shoring, hoisting, and placing of all reinforcing steel and concrete accessories 

for the Projec1 

located at 

Massey Tower 

Forma-Con 

197 Yonge Street, Toronto, Ontario Canada 

for which the Agreement has been signed by the parties, and for which 

Tucker HiRise Construction Inc. 

is acting as and is hereinafter called the Construction Manager, and for which 

Hariri Pontarini Architects 

insert above 1/te descr1pllon of1he Work 

inserl ah,we 1he ride of the Prajecr 

in:ferr above the name of the Constn1c1inn A4anager 

insen above 1he name of1he Consuliam 

is acting as and is hereinafter called the Consultant, and for which 

the Construction Manager"' I Consultant* is acting as the Payment Certifier, and (* Srrike ow inapplicable term) 

CCDC 17 2010 ! 
Nore: Tl11s contract is pro1ec1ed by copyright, Use ,fa CCDC I 7 docwnem 1101 comaining a CCDC 17 copyr,g/11 seal co1miw1es an inji'ingement of copyright, Only 

sign ;/us contract f the documem cover pnge bears a CCI)C 1- copynght seal to demonstra1e that ir is intended by du: parries to be an accw·me and 
unamended version of CC DC 17 2010 except 10 rhe ext en! 1ha1 any a/1era1ions, odd11wns or modiJ1cations are se1 fort It m supplementary condirions, 
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1.2 do and fulfill everything indicated by the Contract Documenrs, and 

1.3 perform ll-ie Work: 

. I in accordance with a schedule provided by the Owner at the time of signing the Contrnct, or 

.2 in accordance with a schedule mutually agreed upon if provided by the Owner after the signing of the Con1rac1; or 

.3 ifno schedule is provided by the Owner, commence the Work by the day of in the year and, 
subject to adjustment in Contract 77me as provided for in the Contract Documents, attain Substantial Pe1for111a11ce of the 
Work, by the day of in the year 

ARTICLE A-2 AGREEMENTS AND AMENDMENTS 

2.1 The Contract supersedes all prior negotiations, representations or agreements, either written or oral, relating in any manner to the 
Work, including the bidding documents that are not expressly listed in Article A-3 of the Agreement CONTRACT 
DOCUMENTS. 

2.2 The Contract may be amended only as provided in the Contract Documents. 

ARTICLE A-3 CONTRACT DOCUMENTS 

3.1 The following are the Contract Doc11111e111s referred to in Article A-1 of the Agreement• THE WORK: 

Agreement Between Owner and Ti-ade Contractor 
Definitions 
l11e General Conditions of the Contrac/ 

The additional documents listed on Appendix C of this Agreement are part of the Contract 
Documents. 

---.... -, """"""""' 

~ (lnserl here, a11ac/11ng add//lonal pages if required, a i!Sl identifj,ing all 01her Comrac1 Documems e.g. s11pplememary condi11011S; infonnmion docwnems: specifica1ians. 
giving a list of contents with secnon numbers and titles, number of pages, and date: material finishing scheduies; drawings, givmg drawing number, title, date. reviston 
da1e or mark; addenda, giving 1ii/e, nwnbcr, da1e; schedule) 

2 CCDC l 7 - 20 IO 
Nole: This con1rac1 is pr01ec1ed by copyrigh1. Use of o CCDC 17 documeni no/ comoining a CCDC I 7 copyrig/11 seal cons1i1Utes an infi-ingeme111 of capynghr. Only 

stgn !Ins comract ti the document cover page hears a CCDC I 7 copyright seal w demonslrnte thnt iI is intended by the panics tn he an accurate and 
unamended wrsion of CCDC 17 2010 except 10 1/;e e:aem 1h01 any o/rer01ions, addi1ions or mod;fica1ions are set forth m supp/ememary conditions. 
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ARTICLE A-4 CONTRACT PRICE 

4.1 The Contract Price, which excludes Value Added Taxes, is: 

Twenty Million Four Hundred Twenty-Nine Thousand Dollars dollars $ 20,429,000.00 

4.2 r·atue Added Ta,;es (at 13 %) payable by the Owner to the hade Contractor are: 

Two Million Six Hundred Fifty-Five Thousand Seven Hundred & Seventy Dollars /100 dollars $2,655,770.00 

4.3 Total amount payable by the Owner to the li-ade Contractor for the Work is: 

Twenty-Three Million Eighty-Four Thousand Seven Hundred & Seventy Dollars /100 dollars $23,084,770.00 

4.4 These amounts shall be subject to adjustments as provided in the Comract Docwnenrs. 

4.5 All amounts are in Canadian funds. 

ARTICLE A-5 PAYMENT 

5. l Subject to the provisions of the Contract Documems, and in accordance with legislation and statutory regulations respecting 
holdback percentages and, where such legislation or regulations do not exist or apply, subject to a holdback of 
Ten percent ( 10 %), the Owner shall: 
. I make progress payments to the Trade Co11trac1or on account of the Contract Price when due in the amount certified by the 

Payment Certifier together with such I a/ue Added Tares as may be applicable to such payment, and 
.2 upon Substantial Performance of the Work, pay to the Trade Contractor the unpaid balance of the holdback amount when due 

together with such J ·a/ue Added Ta,;es as may be applicable to such payment, and 
.3 upon the issuance of the final certificate for payment, pay to the Trade Contracwr the unpaid balance of the Contract Price 

when due together with such 1 "alue Added Taxes as may be applicable to such payment. 

5.2 In the event of loss or damage occurring where payment becomes due under the property and boiler insurance policies, payments 
shall be made to the Trade Contractor in accordance with the provisions ofGC 11.1 - INSURANCE. 

5.3 Interest 
. l Should either party fail to make payments as they become due under the terms of the Contract or in an award by arbitration or 

court, interest at the following rates on such unpaid amounts shall also become due and payable until payment: 
(l) 2% per annum above the prime rate for the first 60 days. 
(2) 4% per annum above the prime rate after the first 60 days. 
Such interest shall be compounded on a monthly basis. The prime rate shall be the rate ofinterest quoted by 

The Royal Bank of Canada 

(lnserr name ofclwrrered lending msrm,rwn whose prune rare is rn be used) 

for prime business loans as it may change from time to time . 
. 2 Interest shall apply at the rate and in the manner prescribed by paragraph 5.3.1 of this Article on the settlement amount of any 

claim in dispute that is resolved either pursuant to Part 8 of the General Conditions DlSPUTE RESOLUTION or otherwise, 
from the date the amount would have been due and payable under the Contract, had it not been in dispute, until the date it is 
paid. 

ARTICLE A-6 COMMUNICATION 

6.1 Except for the direct communications described in paragraph 6.2 of this Article, all communications between the Trade 
Comractor, and the Owner, the Conrnltam or the Paymellf Certifier that relate to the Contract shall be forwarded through the 
Construction J\,fanager. 

6.2 The parties shall infom1 the Constmction Manager of the following direct communications: 
.1 between the Payment Certifier and the Owner, Consulrant or Trade Contractor as described in Part 5 of the General 

Conditions - PAYMENT; 
.2 among the Owner, Consultant and Trade Contractor with respect to Notices in JVri1ing; and 
.3 as otherwise expressly specified in the Comract Documents. 

CCDC 17-20!0 3 
Nore: This conrracr is prorecred by copyrig/11. Use of a CCDC 17 documenr nor conraining a CCDC 17 copyrighr seal cansmwes an infringemenr of copyrighr. Only 

srgn rhis conrracr if 1he document cover page bears a CCDC 17 copyrighr seal 10 demonsrrare rhat it is imended by the parties ro be an acc11ra1e and 
unamended version of CCDC I 7 - 2010 excepr /0 rhe ex/enf rhar any a/rerarions, addirions or modificarions are ser forrh in supplemen1ary condirions. 
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ARTICLE A-7 RECEIPT OF AND ADDRESSES FOR NOTICES IN WRITING 

7.1 Notices in Writing will be addressed to the recipient at the address set out below. 

7.2 The delivery of a Notice in Writing will be by hand, by courier, by prepaid first class mail, or by facsimile or other form of 
electronic communication during the transmission of which no indication of failure of receipt is communicated to the sender. 

7.3 A Notice in Writing delivered by one party in accordance with this Co111rac1 will be deemed to have been received by the other 
party on the date of delivery if delivered by hand or courier, or if sent by mail it shall be deemed to have been received 
five calendar days after the date on which it was mailed, provided that if either such day is not a Working Day, then the Notice 
in /Friling shall be deemed to have been received on the Working Day next following such day. 

7.4 A Notice in Writing sent by facsimile or other form of electronic communication shall be deemed to have been received on the 
date of its transmission provided that if such day is not a Working Day or if it is received after the end of normal business hours 
on the date of its transmission at the place of receipt, then it shall be deemed to have been received at the opening of business at 
the place of receipt on the first Working Day next following the transmission thereof. 

7.5 An address for a party may be changed by Notice in Writing to the other party setting out the new address in accordance with 
this Article. 

4 

Owner 

MOD Developments (197 Yonge) Limited Partnership 

name of Owner* 

MOD Developments Inc. 
8 Price Street, 4th Floor 
Toronto, ON M4W 1Z4 

address 

(647) 748-2822 
Jacsuni/e number 

Trade Contractor 

nlalani@moddevelopments.com 
email address 

Forma-Con Construction ( A DIVISION OF 1428502 ONTARIO LIMITED) 

name of Trade Contracrar• 

407 Basaltic Road, 
Concord, ON L4K 4W8 
address 

(905) 303-8010 
fac.rnni/e number 

Constrnction Manager 

michaelsolano@forma-con.com 
email address 

Tucker HiRise Construction Inc. 

name ofCons1rucuon Manager• 

3755 Victoria Park Ave. 
Toronto, ON, M1W 324 
address 

(416) 744-2700 
facs,mile number 

chris.mallinos@tuckerhirise.com 
email address 

CCDC !7 -.20l0 
Note: This contracr is protected by copyrigh1. Use of a CCDC J 7 docume/11 nor conwining a CCDC J 7 copyrig/11 seal consw111es an mfringemem of copyrighr. Only 

sign 1/11s contraCI if rhe document cover page hears a CCDC 17 COJQ•rig/11 seal /0 demons1rme 1ha1 fr is intended by ;he parties 10 be an acc11ra1e and 
unamended rers10n ofCCDC 17 20!0 excepl ro 1he ex1en1 1ha1 any alrera11ons, addi11ans or modifications are set forih in supplementary condi1ions. 
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Consultant 

Hariri Pontarini Architects 

name of Consultant • 

602 King Street West 
Toronto, ON, M5V 1M6 
address 

(4i6) 929-8924 
facs1mtle number 

pyapur@hp-arch.com 
email address 

* Jfu 1s inrended 1ha1 a specific individual mus/ receive 1he notice. 1h01 individual's name shall be indicated 

ARTICLE A-8 LANGUAGE OF THE CONTRACT 

8.1 When the Contract Documents are prepared in both the English and French languages, it is agreed that in the event of any apparent 
discrepancy between the English and French versions, the English/ Frp(ch* language shall prevail. 

* Comple1e this statement by striking out inapplicable term. 

8.2 This Agreement is drawn in English at the request of the parties hereto. La presente convention est redigee en anglais a la demar1de 
des parties. 

CCDC 17-20!0 5 
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ARTICLE A-9 SUCCESSION 

9.1 The Contract shall enure to the benefit of and be binding upon the parties hereto, their respective heirs, legal representatives, 
successors, and assigns. 

In witness whereof the parties hereto have executed this Agreement by the hands of their duly authorized representatives. 

SIGNED AND DELIVERED 
In the presence of: 

WITNESS 

s1gna1r1re ofwnness 

name a/person s1gn111g 

signature of witness 

name of person sign mg 

: WITNESS 

signature of witness 

name ofper.mn signing 

s1gna111re ofw1rness 

name ofpersons1gnmg 

OWNER 

MOD Developments (197 Yonge) Limited 
Partnership 

name af011'ner 

Noorez Lalani, Vice President 

name and 111lc a/person s1gnmg 

TRADE CONTRACTOR 

Forma-Con Construction ( A DIVISION OF 
1428502 ONTARIO LIMITED) 

name of Trade C tractor '1 / _ 

r1gna111re ~ 
Michael Solano, President 

name and rule of person s1gmng 

s1gna111re 

name and mle of person signing 

N.B. Where legal 1ur1sd1c11on, local practice or Owner or Trade Contractor reqwrement calls for: 
(a) proof of authomy to execwe rlus document, auac/1 such proof of aurhonry m the form of a cemfied copy of a resolu11on naming the representat11•e(s) aurhon:ed 

to sign the Agreement for and on behalf oft he corpora11on or parmerslup; or 
(b) the affixmg of a corporate seal, rlus Agreement sho11ld be properly sealed 
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DEFINITIONS 

The following Definitions shall apply to all Contract Documenrs. References in the definition to the singular shall be considered to 
include the plural as the context requires. 

Change Directive 
A Change Directive is a written instruction issued by the Owner through the Construction Manager and signed by the Owner directing 
the Trade Contractor to proceed with a change in the Work within the general scope of the Contract Documents prior to the Owner and 
the Trade Contractor agreeing upon adjustments in the Contract Price and the Contract Time. 

Change Order 
A Change Order is a written amendment to the Contract issued by the Construction Manager and signed by the Owner and the Trade 
Contractor stating their agreement upon: 
., a change in the Work; 
., the method of adjustment or the amount of the adjustment in the Contract Price, if any; and 
• the extent of the adjustment in the Contract Time, if any. 

Construction Equipment 
Construction Equipment means all machinery and equipment, either operated or not operated, that is required for preparing, fabricating, 
conveying, erecting, or otherwise perfom1ing the Work but is not incorporated into the /Vork. 

Construction Manager 
The Construction Manager is the person or entity engaged by the Owner and identified as such in the Agreement. 

Consultant 
The Consultant is the person or entity engaged by the Owner and identified as such in the Agreement. The Consultant is the Architect, 
the Engineer or entity licensed to practise in the province or territory of the Place oft he Project. 

Contract 
The Contract is the undertaking by the parties to perform their respective duties, responsibilities and obligations as prescribed in the 
Contract Documents and represents the entire agreement between the parties. 

Contract Documents 
The Contract Documents consist of those documents listed in Article A-3 of the Agreement - CONTRACT DOCUMENTS and 
amendments agreed upon between the parties. 

Contract Price 
The Contract Price is the amount stipulated in Article A-4 of the Agreement-CONTRACT PRICE. 

Contract Time 
The Contract Time is the time stipulated in paragraph 1.3 of Article A- I of the Agreement - THE WORK from commencement of the 
Work to Substamia! Performance of rhe Work. 

Drawings 
The Drawings are the graphic and pictorial portions of the Contract Documents, wherever located and whenever issued, showing the 
design, location and dimensions of the Work, generally including plans, elevations, sections, details, and diagrams. 

Notice in Writing 
A Notice in Writing, where identified in the Contract Documents, is a written communication between the parties or between them 
and the Construction Manager or the Consultant that is transmitted in accordance with the provisions of Article A-7 of the Agreement 

RECEIPT OF AND ADDRESSES FOR NOTICES IN WRITING. 

Owner 
The Owner is the person or entity identified as such in the Agreement. 

Payment Certifier 
The Payment Certifier is either the Constmction Manager or the Consultan1 identified as such in the Agreement. 

Place of the Project 
The Place of rhe Project is the designated site or location of the Project identified in the Comract Documems. 
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Product 
Product means material, machinery, equipment, and fixtures incorporated into the Work, but does not include Construclion Equipmenl. 
Project 
The Projec1 means the total construction contemplated of which the Work may be the whole or a part. 

Project In-Use Date 
Project In-Use Date shall have been reached when the Project is ready for use or is being used for the purpose intended and is so 
confirmed in writing by the Conslruction Manager in consultation with the Consultant and the Owner. 

Provide 
Provide means to supply and install. 

Shop Drawings 
Shop Drmvings are drawings, diagrams, illustrations, schedules, performance charts, brochures, Prod11c1 data, and other data which the 
Trade Contractor provides to illustrate details of portions of the Work 

Specifications 
The Specifications are that portion of the Contract Documems, wherever located and whenever issued, consisting of the written 
requirements and standards for Products, systems, workmanship, quality, and the services necessary for the performance of the Work. 

Substantial Performance of the Work 
Substantial !'erformance of the Work is as defined in the lien legislation applicable to the Place<;/ the Project. If such legislation is not in 
force or does not contain such definition, or if the Work is governed by the Civil Code of Quebec, Substantial Pe1formance of the Work 
shall have been reached when the Work is ready for use or is being used for the purpose intended and is so certified by the Payment 
Cert{fier. 

Su1>plemental Instruction 
A Supplemental instruction is an instruction, not involving adjustment in the Contract Price or Contracl Time, in the fonn of 
Spec!fications, Drawings, schedules, samples, models or written instructions, consistent with the intent of the Contract Doc11111enfs. It is 
to be issued by the Construction Manager to supplement the Contract Documents as required for the performance of the Work. 

Supplier 
A Supplier is a person or entity having a direct contract with the frade Contracfor to supply Products. 

Temporary Work 
Temporal)' Work means temporary supports, structures, facilities, services, and other temporary items, excluding Construction 
Equipment, required for the execution of the Work but not incorporated into the Work. 

Trade Contractor 
The Trade Contractor is the person or entity identified as such in the Agreement. 

Trade Subcontractor 
A Trade S11bco11trac1or is a person or entity having a direct contract with the Trade Contractor to perform a part or parts of the Work at 
the Place of the Project. 

Value Added Taxes 
Falue Added Taxes means such sum as shall be levied upon the Contract Price by the Federal or any Provincial or Territorial Government 
and is computed as a percentage of the Co111ract Price and includes the Goods and Services Tax, the Quebec Sales Tax, the Harmonized 
Sales Tax, and any similar tax, the collection and payment of which have been imposed on the Trade Contractor by tax legislation. 

Work 
The Work means the total construction and related services required by the Contract Documems. 

Working Day 
Working Day means a day other than a Saturday, Sunday, statutory holiday, or statutory vacation day that is observed by the construction 
industry in the area of the Place of the Prqject. 
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GENERAL CONDITIONS OF THE CONTRACT 

PART 1 GENERAL PROVISIONS 

GC 1.1 CONTRACT DOCUMENTS 

1.1. l The intent of the Contract Documents is to include the labour, Products, and services necessary for the performance of the IVork 
by the Trade Contractor in accordance with these documents. It is not intended, however, that the Trade Contractor shall 
supply products or perfonn work not consistent with, not covered by, or not properly inferable from the Contract Documents. 

1.1.2 Nothing contained in the Contract Documents sha11 create any contractual relationship between: 
. l the Owner and a Trade Subcontractor, a Supplier, or their agent, employee, or other person performing any of the Work. ; 
.2 the Construction Manager and the Trade Contractor, a Trade Subcontractor, a Supplier, or their agent, employee, or other 

person performing any portion of the Work; or 
.3 the Consultant and the Trade Contractor, a Trade Subcontractor, a Supplier, or their agent, employee, or other person 

performing any portion of the Work. 

l. l .3 The Contract Documents are complementary, and what is required by any one shall be as binding as if required by all. 

l. l .4 Words and abbreviations which have well known technical or trade meanings are used in the Contract Documents in accordance 
with such recognized meanings. 

l. l.5 Neither the organization of the Specifications nor the arrangement of Drawings shall control the Trade Contractor in dividing 
the work among Trade Subcontractors and Suppliers. 

1.1.6 If there is a conflict within the Contract Documents: 
. l the order of priority of documents, from highest to lowest, shall be 

the Agreement between the Owner and Trade Contractor, 
the Definitions, 
Supplementary Conditions, 
the General Conditions of the Contract, 
Division I of the Specifications, 
technical Specifications, 
material and finishing schedules, 
the Drawings . 

. 2 Drmvings of larger scale shall govern over those of smaller scale of the same date . 

.3 dimensions shown on Drmvings shall govern over dimensions scaled from Drawings . 

.4 later dated documents shall govern over earlier document,;; of the same type . 

. 5 noted materials and annotations shall govern over graphic indications. 

l.l.7 The Owner shall provide the Trade Contractor, without charge, sufficient copies of the Contract Documems to perform the 
Work. 

1.1.8 Spec{fications, Drawings, models, and copies thereof furnished by the Consultant are and shall remain the Consultant's property. 
Signed Contract sets shall belong to each party to the Contract. All Specifications, Drmvings and models prepared by the 

Consultant and issued to the Trade Contractor are to be used only with respect to the Work and are not to be used on other work. 
These Specifications, Drawings and models are not to be copied or altered in any manner without the written authorization of the 
Consultant. 

l. l.9 Models furnished by the Trade Contractor at the Owner's expense are the property of the Owner. 

GC 1.2 LAW OF THE CONTRACT 

l.2.1 The law of the Place of the Project shall govern the interpretation of the Contract. 
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GC L3 RIGHTS AND REMEDIES 

1.3.l Except as expressly pro,cided in the Contract Documents. the duties and obligations imposed by the Contract Documents and the 
rights and remedies available thereunder shall be in addition to and not a iimitation of any duties, obligations, rights, and 
remedies otherwise imposed or available by law. 

J .3.2 No action or failure to act by the Owner, Construction lvfanager. Consultant. Payment Certifier, or Trade Contractor shall 
constitute a waiver of any right or duty afforded any of them under the Contract, nor shall any such action or failure to act 
constitute an approval of or acquiescence in any breach thereunder, except as may be specifically agreed in writing. 

GC 1.4 ASSIGNMENT 

1.4. l Neither party to the Contract shall assign the Contract or a portion thereof without the written consent of the other, which 
consent shall not be unreasonably withheld. 

PART 2 ADMINISTRATION OF THE CONTRACT 

GC 2.1 AUTHORITY OF THE CONSTRUCTION MANAGER AND THE CONSULTANT 

2. l. I The Construction Manager and the Consultant will have authority to act on behalf of the Owner only to the extent provided in 
the Contract Documents, unless otherwise modified by written agreement as provided in paragraph 2.1.2. 

2.1.2 The duties, responsibilities and limitations of authority of the Construction ;\,Janager and the Consultant as set forth in the 
Contract Documents shall be modified or extended only with the written consent of the Owner and the frade Contracwr. 

2.1.3 If the employment of the Construction Manager or the Consultant is terminated, the Owner shall immediately appoint or 
reappoint those against whom the Trade Contractor makes no reasonable objection and whose duties, responsibilities and 
limitations of authority under the Contract Documents will be that of the former Construction Manager or the former 
Consultant, as the case may be. 

2.1.4 If the employment of the Construction Manager or the Consultant as the Payment Certifier is tenninated, the Owner shall 
immediately appoint or reappoint the Construction Manager or the Consul/ant as the Payment Certifier. 

GC 2.2 ROLES OF THE CONSTRUCTION MANAGER AND THE CONSUL TANT 

2.2. l The Construction Manager will: 
.l provide administration of the Contract as described in the Contract Documents; 
.2 in the first instance, receive all questions in writing by the Owner or the Trade Contractor for interpretations and findings 

relating to the performance of the Work or the interpretation of the Comract Documents except with respect to GC 5.1 
FINANCING INFORMA TlON REQUIRED OF THE OWNER; 

.3 in the first instance, give interpretations and make findings on matters in question relating to the performance of the Work or 
the requirements of the Contract Documents, except with respect to any and all architectural and engineering aspects of the 
Work or GC 5.1 FINANCING INFORMA T!ON REQUIRED OF THE OWNER; and 

.4 during the progress of the Work, issue Supplememal /nstrucrions to the Trade Contractor with reasonable promptness or in 
accordance with a schedule for such instructions a1:,rreed to by the Construction Manager and the Trade Contractor. 

2.2.2 The Consultant will: 
. l visit the Place of the Project at intervals appropriate to the progress of construction to become familiar with the progress and 

quality of the Work and to determine if the Work is proceeding in general conformity with the Contract Documenls; and 
.2 in the first instance, give interpretations and make findings on matters in question relating to the requirements of the desif:,rn. 

2.2.3 The Construction Manager and the Consultant will: 
. l have authority to reject work which in their opinion does not conform to the requirements of the Con tract Documents 

and whenever it is considered necessary or advisable, require inspection or testing of work, whether or not such work is 
fabricated, installed or completed. However, neither the authority of the Construction Manager or the Consultant to act 
nor any decision either to exercise or not to exercise such authority shall give rise to any duty or responsibility of the 
Construction l11anager or the Consultant to the Trade Contractor, Trade Subcontractors, Suppliers, or their agents, 
employees, or other persons performing any of the Work; and 
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.4 on expiry of the warranty period, charge the Trade Contractor the amount by which the cost of corrections to the Trade 
Contractor's work under GC 12.3 - WARRANTY exceeds the allowance provided for such corrections, or if the cost of 
such corrections is less than the allowance, pay the Trade Contractor the difference. 

7.1.6 The Trade Conlrac:tors obligation under the Contract as to quality, correction and warranty of the work performed by the Trade 
Contractor up to the time of termination shall continue in force after such termination of the Contract. 

GC 7.2 TRADE CONTRACTOR'S RIGHT TO SUSPEND THE WORK OR TERJ'11NATE THE CONTRACT 

7 .2. ! If the Owner is adjudged bankrupt, or makes a general assignment for the benefit of creditors because of the Owner's insolvency, 
or if a receiver is appointed because of the Owner's insolvency, the Trade Contractor may, without prejudice to any other right 
or remedy the Trade Contractor may have, terminate the Contract by giving the Owner or receiver or trustee in bankruptcy 
Notice in Writing to that effect. 

7.2.2 lffr1e Work should be suspended or otherwise delayed for a period of20 Working Days or more under an order ofa court or 
other public authority and providing that such order was not issued as the result of an act or fault of the Trade Contractor or of 
anyone directly or indirectly employed or engaged by the Trade Comractor, the Trade Contractor may, without prejudice to any 
other right or remedy the Trade Contractor may have, terminate the Contract by giving the Owner Notice in Writing to that 
efiect. 

7.2.3 The Trade Contractor may give Notice in Writing to the Owner, with a copy to the Construction Manager and the Consultant, 
that the Owner is in default of the Ownds contractual obligations if: 
. l the Owner fails to furnish, when so requested by the Trade Contractor, reasonable evidence that financial arrangements 

have been made to fulfill the Owner's obligations under the Contract, or 
.2 the Payment Certifier fails to issue a certificate as provided in Part 5 of the General Conditions PAYMENT, or 
.3 the Owner fails to pay the Trade Contractor when due the amounts certified by the Payment Certifier or awarded by 

arbitration or court, or 
.4 the Owner violates the requirements of the Contract to a substantial degree and the Construction Manager, except for GC 

5. ! - FINANCING INFORMATION REQUIRED OF THE OWNER, confirms by written statement to the Trade 
Contractor that sufficient cause exists. 

7.2.4 The Trade Contractor's Notice in Writing to the Owner provided under paragraph 7.2.3 shall advise that if the default is not 
corrected within 5 Working Days following the receipt of the Notice in Writing, the Trade Contractor may, without prejudice to 
any other right or remedy the Trade Contractor may have, suspend the Work or terminate the Contract. 

7.2.5 lfthe Trade Contraclor terminates the Contract under the conditions set out above, the Trade Contractor shall be entitled to be 
paid for all work performed including reasonable profit, for Joss sustained upon Products and Cons/ruction Equipment, and such 
other damages as the Trade Contractor may have sustained as a result of the termination of the Contract. 

PART 8 DISPUTE RESOLUTION 

GC 8.1 AUTHORITY OF THE MANAGER AND THE CONSULTANT 

8.1.l Differences between the parties to the Contract as to the interpretation, application or administration of the Contract or any 
failure to agree where agreement between the parties is called for, herein co!!ectively called disputes, which are not resolved in 
the first instance by findings of the Construction Manager or the Consultant as provided in GC 2.2 - ROLE OF THE 
CONSTRUCTION MANAGER AND THE CONSULT ANT, shall be settled in accordance with the requirements of Part 8 of 
the General Conditions-DISPUTE RESOLUTION. 

8.1.2 If a dispute arises under t.l-ie Contract in respect of a matter in which neither the Construction Manager nor the Consu!tam have 
authority under the Contract to make a finding, the procedures set out in paragraph 8. l .3 and paragraphs 8.2.3 to 8.2.8 of GC 8.2 

NEGOTIATION, MEDIATION AND ARBITRATION, and in GC 8.3 RETENTION OF RJGHTS apply to that dispute 
with the necessary changes to detail as may be required. 

8.l.3 lf a dispute is not resolved promptly, the Construction Manager will give such instructions as in the Construction Manager's 
opinion are necessary for the proper performance of the Work and to prevent delays pending settlement of the dispute. The 
parties shall act immediately according to such instructions, it being understood that by so doing neither party will jeopardize any 
claim the party may have. If it is subsequently detem1ined that such instructions were in error or at variance with the Contract 
Documents, the Owner shall pay the Trade Contractor costs incurred by the Trade Contractor in carrying out such instructions 
which the Trade Contractor was required to do beyond what the Contract Documents correctly understood and interpreted 
would have required, including costs resulting from interruption of the Work. 
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GC 8.2 NEGOTIATION, MEDIATION AND ARBITRATION 

8.2.1 In accordance with the Rules for Mediation and Arbitration of Construction Disputes as provided in CCDC 40 in effect at the 
time of bid closing, the parties shall appoint a Project Mediator 
. l within 20 Working Days after the Contract was awarded. or 
.2 if the parties neglected to make an appointment within the 20 Working Days, within iO Working Days after either party by 

Notice in Writing requests that the Project Mediator be appointed. 

8.2.2 A party shall be conclusively deemed to have accepted a finding of the Construction Manager or the Consultant under GC 2.2 • 
ROLES OF THE CONSTRUCTION MANAGER AND THE CONSULTANT and to have expressly waived and released the 
other party from any claims in respect of the particular matter dealt with in that finding unless, within 15 Working Days after 
receipt of that finding, the party sends a Nolice in Writing of dispute to the other party, the Construction Manager and the 
Consultant, which contains the particulars of the matter in dispute and the relevant provisions of the Contract Documents. The 
responding party shall send a Notice in Writing of reply to the dispute within 10 Working Days after receipt of such Notice in 
Writing setting out particulars of this response and any relevant provisions of the Contract Documents. 

8.2.3 The parties shall make all reasonable efforts to resolve their dispute by amicable negotiations and agree to provide, without 
prejudice, frank, candid and timely disclosure ofrelevant facts, infomrntion and documents to facilitate these negotiations. 

8.2.4 After a period of l O Working Days following receipt of a responding party's Notice in IVi·iting of reply under paragraph 8.2.2, the 
parties shall request the Project Mediator to assist the parties to reach agreement on any unresolved dispute. The mediated 
negotiations shall be conducted in accordance with the Rules for Mediation and Arbitration of Construction Disputes as provided 
in CCDC 40 in effect at the time of bid closing. 

8.2.5 If the dispute has not been resolved within IO Working Days after the Project Mediator was requested under paragraph 8.2.4 or 
within such further period agreed by the parties, the Project Mediator shall terminate the mediated negotiations by giving Notice 
in Writing to the Owner, the Trade Contractor and the Construction Manager. 

8.2.6 By giving a Notice in Writing to the other party and the Construction Manager, not later than 10 Working Days after the date of 
termination of the mediated negotiations under paragraph 8.2.5, either party may refer the dispute to be finally resolved by 
arbitration under the latest edition of the Rules for Mediation and Arbitration of Construction Disputes as provided in CCDC 40 
in effect at the time of bid closing. The arbitration shall be conducted in the jurisdiction of the Place C!f the Project. 

8.2.7 On expiration of the 10 Working Days, the arbitration agreement under paragraph 8.2.6 is not binding on the parties and, if a 
Notice in Writing is not given under paragraph 8.2.6 within the required time, the parties may refer the unresolved dispute to the 
courts or to any other form of dispute resolution, including arbitration, which they have agreed to use. 

8.2.8 If neither party, by Notice in Writing, given within 10 Working Days of the date of Notice in Writing requesting arbitration in 
paragraph 8.2.6, requires that a dispute be arbitrated immediately, all disputes referred to arbitration as provided in 
paragraph 8.2.6 shall be 
.1 held in abeyance until 

(l) Substantial Pe1.for111a11ce of the Work, 
(2) the Contract has been terminated, or 
(3) the Trade Contractor has abandoned the Work, 
whichever is earlier, and 

.2 consolidated into a single arbitration under the rules governing the arbitration under paragraph 8.2.6. 

GC 8.3 RETENTION OF RIGHTS 

8.3. l It is agreed that no act by either party shall be construed as a renunciation or waiver of any rights or recourses, provided the party 
has given the Notice in Writing required under Part 8 of the General Conditions - DISPUTE RESOLUTION and has carried out 
the instructions as provided in paragraph 8.1.3 of GC 8.1 AUTHORITY OF THE CONSTRUCTION MANAGER AND THE 
CONSULT ANT. 

8.3.2 Nothing in Part 8 of the General Conditions - DISPUTE RESOLUTION shall be construed in any way to limit a party from 
asserting any statutory right to a lien under applicable lien legislation of the jurisdiction of the Place of the Project and the 
assertion of such right by initiating judicial proceedings is not to be construed as a waiver of any right that party may have under 
paragraph 8.2.6 of GC 8.2 - NEGOTIATION, MEDIATION AND ARBITRATION to proceed by way of arbitration to 
adjudicate the merits of the claim upon which such a lien is based. 
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PART 9 PROTECTION OF PERSONS AND PROPERTY 

GC 9.1 PROTECTION OF WORK AND PROPERTY 

9.l.l 

9.l.2 

9.1.3 

The Trade Contractor shall protect the Project and the Owner's property and property adjacent to the Place of the Project from 
damage which may arise as the result of the Trade Contractor's operations under the Contract, and shall be responsible for such 
damage, except damage which occurs as the result of: 
. l errors in the Contract Documents; or 
.2 acts or omissions by the Owner, the Construction Manager, the Consultant, other contractors, their agents and employees. 

Before commencing any Work, the Trade Contractor shall-determine t!:i.e location of all underground utilities and structures j') 
indicated in the Contract Documents or that are reasonably apparent in an inspection of the Place of the Project. 1//JI M 
Should the Trade Contractor in the performance of the Contract damage the Project, the Owner's property or property adjacent V 
to the Place of the Project, the Trade Contractor shall be responsible for making good of such damage at the Trade Contractor's 
expense. 

9.1.4 Should damage occur to the Work or Owner's property for which the frade Contractor is not responsible, as provided in 
paragraph 9.1.1, the Trade Contrac:tor shall make good such damage to the Work and, if the Com-truction Manager so directs, to 
the Owner's property. The Contract Price and Contract Time shall be adjusted as provided in GC 6.1 -OWNER'S RIGHT TO 
MAKE CHANGES, GC 6.2 CHANGE ORDER, and GC 6.3 - CHANGE DIRECTIVE. 

GC 9.2 TOXIC AND HAZARDOUS SUBSTANCES 

9.2. l For the purposes of applicable legislation related to toxic and hazardous substances, the Owner shall be deemed to have control 
and management of the Place of the Project with respect to existing conditions. 

9.2.2 Prior to the Trade Contractor commencing the Work, the Owner shall, 
. I take all reasonable steps to detem1ine whether any toxic or hazardous substances are present at the Place of the Project, and 
.2 provide the Construction Manager, the Consultant and the Trade Contractor with a written list of any such substances that 

are known to exist and their locations. 

9.2.3 The Owner shall take all reasonable steps to ensure that no person's exposure to any toxic or hazardous substance exceeds the 
time weighted levels prescribed by applicable legislation at the Place of the Project and that no property is damaged or destroyed 
as a result of exposure to, or the presence of, toxic or hazardous substances which were at the Place of the Project prior to the 
Trade Contractor commencing the I-Fork. 

9.2.4 Unless the Contract expressly provides otherwise, the Owner shall be responsible for taking all necessary steps, in accordance 
with applicable legislation in force at the Place of the Project, to dispose of, store or otherwise render harmless toxic or 
hazardous substances which were present at the Place of the Project prior to the Trade Contractor commencing the Work. 

9.2.5 If the Trade Contractor 
.1 encounters toxic or hazardous substances at the Place of the Project, or 
.2 has reasonable grounds to believe that toxic or hazardous substances are present at the Place of the Project, 
which were not brought to the Place of the Project by the Trade Contractor or anyone for whom the ll-ade Contractor is 
responsible and which were not disclosed by the Owner or which were disclosed but have not been dealt with as required under 
paragraph 9.2.4, the l}·ade Contractor shall 
.3 take all reasonable steps, including stopping the Work, to ensure that no person's exposure to any toxic or hazardous 

substance exceeds any applicable time weighted levels prescribed by applicable legislation at the Place of the Prcefect, and 
.4 immediately report the circumstances to the Construction Manager, the Owner and the Consu!ta/11 in writing. 

9.2.6 lfthe Owner and Trade Comractor do not agree on the existence, significance of, or whether the toxic or hazardous substances 
were brought onto the Place cl{ the Project by the Trade Contrac/Or or anyone for whom the Trade Contractor is responsible, the 
Owner shall retain and pay for an independent qualified expert to investigate and detem1ine such matters. The expert's report 
shall be delivered to the Owner, the Trade Contractor and the Construction Manager. 
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9.2.7 If the Owner and Trade Contractor agree or if the expert referred to in paragraph 9.2.6 detennines that the toxic or hazardous 
substances were not brought onto the Place of the Project by the Trade Contractor or anyone for whom the Trade Contractor is 
responsible, the Owner shall promptly at the Owner's own expense: 
.1 take all steps as required under paragraph 9.2.4; 
.2 reimburse the Trade Conlractor for the costs ofall steps taken pursuant to paragraph 9.2.5; 
.3 extend the Contract Time for such reasonable time as the Construction Manager may recommend in consultation with the 

Owner, the Trade Contractor and the expert referred to in 9.2.6 and reimburse the Trade Contractor for reasonable costs 
incurred as a result of the delay; and 

.4 indemnify the Trade Contraclor as required by paragraph GC 12. l - fNDEMNIFICATION 

9.2.8 lfthe Owner and Trade Contractor agree or if the expert referred to in paragraph 9.2.6 detem1ines that the toxic or hazardous 
substances were brought onto the Place of the Pr<)ject by the Ji-ade Contractor or anyone for whom the Trade Contractor is 
responsible, the Trade Contractor shall promptly at the Trade Contractor's own expense: 
. l take all necessary steps in accordance with applicable legislation in force at fue Place of the Project, to safely remove and 

dispose the toxic or hazardous substances; 
.2 make good any damage to the Work, the Owner's property or property adjacent to the Place of the Project as provided in 

paragraph 9.1.3 of GC 9.1 - PROTECTION OF WORK AND PROPERTY; 
.3 reimburse the Owner for reasonable costs incurred under paragraph 9.2.6; and 
.4 indemnil)' the Owner as required by GC 12. I - INDEMNIFICATION. 

9.2.9 If either party does not accept the expert's findings under paragraph 9.2.6, the disagreement shall be settled in accordance 
with Part 8 of the General Conditions - DISPUTE RESOLUTION. If such disagreement is not resolved promptly, the 
parties shall act immediately in accordance with the expert's detennination and take fue steps required by paragraph 9.2.7 or 
9.2.8 it being understood that by so doing, neither party will jeopardize any claim that party may have to be reimbursed as 
provided by GC 9.2-TOXIC AND HAZARDOUS SUBSTANCES. 

GC 9.3 ARTIFACTS AND FOSSILS 

9.3. l Fossils, coins, articles of value or antiquity, structures and other remains or things of scientific or historic interest discovered at 
the Place of the PN~iect shall, as between the Owner and fue Trade Contractor, be deemed to be the absolute property of the 
Owner. 

9.3.2 The Trade Contractor shall take all reasonable precautions to prevent removal or damage to discoveries as identified in 
paragraph 9.3. l, and shall advise the Construction Manager upon discovery of such items. 

9.3.3 The Construction Manager will investigate the impact on the Work of the discoveries identified in paragraph 9.3. l. If conditions 
are found that would cause an increase or decrease in the Trade Contractor's cost or time to perform the Work, the Owner, 
through the Construction Manager, will issue appropriate instructions for a change in the Work as provided in GC 6.2 -
CHANGE ORDER or GC 6.3 - CHANGE DIRECTIVE. 

GC 9.4 CONSTRUCTION SAFETY 

9.4.1 The Trade Contractor shall: 
. I be responsible for construction health and safety relating to fue Work at the Place of the Project in compliance with the 

rules, regulations and practices required by the applicable construction health and safety legislation; 
.2 be responsible for establishing, initiating, maintaining, and supervising all healtl-1 and safety precautions and programs in 

connection wifu the performance of the Work; and 
.3 comply with all health and safety precautions and programs established at the Place of the Pn)ject. 

9.4.2 The Owner shall be responsible for construction health and safety at the Place o.f the Project in compliance with the rules, 
regulations and practices required by the applicable construction health and safety legislation. 

9.4.3 The Construction A.fanager will: 
. l establish, initiate, maintain, and supervise the health and safety precautions and programs required to be put in place at the 

Place of the Project; and 
.2 review with fue Owner the Trade Contractor's health and safety program for compliance. 
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GC9.5 MOULD 

9.5.l !fthe Trade Contractor, the Comtruction lvfanager, the Consuliant, or the Owner observes or reasonably suspects the presence 
of mould at the Place of the Project, the remediation of which is not expressly part of the Work, 
. ! the observing party shall promptly report the circumstances to the other parties in writing, and 
.2 the Trade Comractor shall promptly take all reasonable steps, including stopping the Work if necessary, to ensure Lriat no 

person suffers injury. sickness or death and that no property is damaged as a result of exposure to or the presence of the 
mould, and 

.3 if the Owner and the Trade Contractor do not agree on the existence, significance or cause of the mould or as to what steps 
need be taken to deal with it, the Owner shall retain and pay for an independent qualified expert to investigate and determine 
such matters. The expert's report shall be delivered to the Owner and the Trade Contractor. 

9.5.2 If the Owner and the Trade Contractor agree, or if the expert referred to in paragraph 9.5.1.3 determines that the presence of 
mould was caused by the Trade Contractor's operations under the Contract, the Trade Contractor shall promptly, at the Trade 
Contractor's own expense: 
. l take all reasonable and necessary steps to safely remediate or dispose of the mould, and 
.2 make good any damage to the Work, the Owner's property or property adjacent to the Place of the Project as provided in 

paragraph 9.1.3 of GC 9.1 - PROTECTION OF WORK AND PROPERTY, and 
.3 reimburse the Owner for reasonable costs incurred under paragraph 9 .5 .1 .3, and 
.4 indemnify the Owner as required by GC 12.1 - INDEMNIFICATION. 

9.5.3 lfthe Owner and Trade Contractor agree, or if the expert referred to in paragraph 9.5.l.3 determines that the presence of mould 
was not caused by the Trade Contractor's operations under the Contract, the Owner shall promptly, at the Owner's own 
expense: 
. I take al I reasonable and necessary steps to safely re mediate or dispose of the mould, and 
.2 reimburse the Trade Contractor for the cost of taking the steps under paragraph 9.5.1.2 and making good any damage to the 

Work as provided in paragraph 9.1.4 ofGC 9.1 - PROTECTION OF WORK AND PROPERTY, and 
.3 extend the Contract Time for such reasonable time as the Construction Manager may recommend in consultation with the 

Trade Contractor and the expert referred to in paragraph 9.5. l .3 and reimburse the Trade Contractor for reasonable costs 
incurred as a result of the delay, and 

.4 indemnify the Trade Contractor as required by GC 12.1 - INDEMNIFICATION. 

9.5.4 If either party does not accept the expert's finding under paragraph 9.5.1.3, the disagreement shall be settled in accordance with 
Part 8 of the General Conditions - DISPUTE RESOLUTION; If such disagreement is not resolved promptly, the parties shall 
act immediately in accordance with the expert's determination and take the steps required by paragraphs 9.5.2 or 9.5.3, it being 
understood that by so doing neither party will jeopardize any claim the party may have to be reimbursed as provided by GC 9.5 -
MOULD. 

PART 10 GOVERNING REGULATIONS 

GC 10.1 TA..XES AND DUTIES 

10.1.1 The Comracf Price shall include all taxes and customs duties in effect at the time of the bid closing except for f ·alue Added 
Taxes payable by the Owner to the Trade Contractor as stipulated in Article A-4 of the Agreement- CONTRACT PRICE. 

I 0.1.2 Any increase or decrease in costs to the Trade Contractor due to changes in such included taxes and duties after the time of the 
bid closing shall increase or decrease the Contract Price accordingly. 

GC 10.2 LAWS, NOTICES, PERMHS, AND FEES 

10.2.1 The laws of the Place of the Project shall govern the Work. 

10.2.2 The Owner shall obtain and pay for development approvals, building pem1it, permanent easements, rights of servitude, and all 
other necessary approvals and permits, except for the permits and fees referred to in paragraph 10.2.3 or for which the Contract 
Docume/1/s specify as the responsibility of the Trade Contractor. 

I 0.2.3 The Trade Contractor shall be responsible for the procurement of permits, licences, inspections, and certificates, which are 
necessary for the performance of the Work and customarily obtained by contractors in the jurisdiction of the Place of the Project 
after the issuance of the building permit. The Contract Price includes the cost of these permits, licences, inspections, and 
certificates, and their procurement. 
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10.2.4 TI1e Trade Contractor shall give the required notices and comply with the laws, ordinances, rules, regulations, or codes which 
are or become in force during the performance of the Work and which relate to the Work, to the preservation of the public health, 
and to construction safety. 

10.2.5 The Trade Contractor shall not be responsible for verifying that the Contract Documents are in compliance with the applicable 
laws, ordinances, rules, regulations, or codes relating to the Work. If the Contract Documents are at variance therewith, or if, 
subsequent to the time of bid closing, changes are made to tfie applicable laws, ordinances, rules, regulations, or codes which 
require modification to the Contract Documents, the Trade Contractor shall notify the Construction Manager in writing 
requesting direction immediately upon such variance or change becoming known. The Owner, through the Construction 
1\kmager, will issue the changes required to the Contrael Documents as provided in GC 6.1 - OWNER'S RIGHT TO MAKE 
CHANGES, GC 6.2 - CHANGE ORDER and GC 6.3 - CHANGE DIRECTIVE. 

10.2.6 If the Trade Contractor fails to advise the Construction Manager in writing, fails to obtain direction as required in paragraph 
10.2.5, and performs work knowing it to be contrary to any laws, ordinances, rules, regulations or codes, the Trade Contractor 
shall be responsible for and shall correct the violations thereof; and shall bear the cosLs, expenses and damages attributable to the 
failure to comply with the provisions of such laws, ordinances, rules, regulations, or codes. 

l 0.2.7 lf, subsequent to the time of bid closing, changes are made to applicable laws, ordinances, rules, regulations, or codes of 
authorities having jurisdiction which affect the cost of the Work, either party may submit a claim in accordance with the 
requirements of GC 6.6 - CLAIMS FOR A CHANGE IN CONTRACT PRICE. 

GC 10.3 PA TENT FEES 

10.3. l The Trade Contractor shall pay the royalties and patent licence fees required for the performance of the Contract. The Trude 
Contractor shall hold the Owner harmless from and against claims, demands, losses, costs, damages, actions, suits, or 
proceedings arising out of the Trade Contractor's performance of the Contract which are attributable to an infringement or an 
alleged infringement of a patent of invention by the Trade Contractor or anyone for whose acts the Trade Contractor may be 
liable. 

10.3.2 The Owner shall hold the Trade Contractor harmless against claims, demands, losses, costs, damages, actions, suits, or 
proceedings arising out of the Trade Contractor's performance of the Contract which are attributable to an infringement or an 
alleged infringement ofa patent of invention in executing anything for the purpose of the Contract, or any model, plan or design 
which was supplied to the Trade Contractor as part of the Contract. 

GC 10.4 WORKERS' COMPENSATION 

10.4.l Prior to commencing the Work, and again with the Trade Contractor's application for payment of the hoidback amount 
following Substantial Pe1fim11ance of the Work, and again with the Contractor's application for final payment, the Trade 
Contractor shall provide evidence of compliance with workers' compensation legislation at the Place of the Project, including 
payments due thereunder. 

10.4.2 At any time during the term of the Comract, when requested by the Construction Manager, the Trade Contractor shall provide 
such evidence of compliance with workers' compensation legislation at the Place of the Project by the Trade Contractor and any 
Trade Subcontractors. 

PART I I INSURANCE AND CONTRACT SECURITY 

GC 11.l INSURANCE 

1 I. I.I Without restricting the generality of GC 12.1 - INDEMNIF!CAT!ON, the frade Contractor shall provide, maintain and pay for 
the following insurance coverages, the minimum requirements of which are specified in CCDC 41 - INSURANCE 
REQUIREMENTS in effect at the time of bid closing except as hereinafter provided: 
. l Automobile Liability Insurance from the date of commencement of the Work until one year after the date of Substantial 

Pe1for111ance of the Work; 
.2 Aircraft or Watercraft Liability Insurance when owned or non-owned aircraft or watercraft are used directly or indirectly 

in the performance of the Work; and 
.3 Contractors' Equipment Insurance from the date of commencement of the Work until one year after the date of 

Substantial Performance of the Work. 
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l l.1.2 lfthe Trade Contractor fails to provide or maintain insurance as required by the Contract Documents, then the Owner shall have 
the right to provide and maintain such insurance and give evidence to the Trade Contractor, the Construction Manager and the 
Consultant. The Trade Contractor shall pay the cost thereof to the Owner on demand or the Owner may deduct the cost from 
any amount which is due or may become due to the Trade Contractor. 

l l. 1.3 The Owner shall obtain, maintain and pay for 'wrap-up' general liability insurance in the joint names of the Owner, the 
Construction Manager, the Consultant and the Trade Contractor with limits of not less than $10,000,000 per occurrence and 
a deductible not more than $10,000. The insurance coverage shall be primary to all other insurance policies and shall not be 
substantially less than the insurance provided by IBC Form 2100 (including an extension for a standard provincial and 
territorial form of non-owned automobile liability policy) and !BC Form 2320, except for liability arising from damage to the 
Project during construction, which shall be limited to the completed operations period. The insurance shall be maintained 
from the date of commencement of the Project until 90 calendar days after the Project In-Use Date. The Owner is responsible 
to provide coverage for completed operations hazards from the Projecr In-Use Date for a period of 2 year. The Trade 
Contractor shall then provide, maintain and pay for liability insurance coverage for completed operations hazards with limits of 
not less than $5,000,000 per occurrence and a deductible not more than $5,000 on an ongoing basis for a further period of 4 
years. 

11. l .4 The Owner shall provide, maintain and pay for the following insurance coverages: 
. l "Broad form" property insurance in the joint names of the Owner, the frade Contractor, the Construction Manager, and 

the Consultant. The policy shall have limits of not less than the sum of l.l times Contract Price, and the full value, as 
stated in the Contract, of products and design services that are specified to be provided by the Owner for incorporation 
into the Work, with a deductible not exceeding $10,000. The insurance coverage shall not be less than the insurance 
provided by the latest edition of JBC Forms 4042 and 4047 or their equivalent replacement. In addition to the 
exclusions identified in the latest edition of JBC forms 4042 and 4047, the Owner is not required to provide insurance 
coverage for Asbestos, Cyber Risk, Mould, or Terrorism. The '·Broad form" property insurance shall be provided from 
the date of commencement of the Work until the earliest of: 
(I) IO calendar days after the date of Substantial Performance of the Work; 
(2) on the commencement of use or occupancy of any part or section of Work unless such use or occupancy is for 

construction purposes, habitational, office, banking, convenience store under 465 square metres in area, or parking 
purposes, or for the installation, testing and commissioning of equipment forming part of the Work; 

(3) when left unattended for more than 30 consecutive calendar days or when construction activity has ceased for more 
than 30 consecutive calendar days . 

. 2 Boiler and machinery insurance in the joint names of the Owner, the Trade Co111rac1or, the Construction Manager, and 
the Consultant. The insurance shall have limits of not less than the replacement value of the pennanent or temporary 
boilers and pressure vessels, and other insurable objects fom,ing part of the /Vork. The insurance coverage shall not be 
less than the insurance provided by a comprehensive boiler and machinery policy. The coverage shall be maintained 
continuously from commencement of use or operation of the boiler and machinery objects insured by the policy and 
until 10 calendar days after the date of Substantial Pe1forma11ce of the fflork . 

. 3 The "Broad form" property and boiler and machinery policies shall provide that, in the case of a loss or damage, 
payment shall be made to the Owner, the Trade Contractor, the Construction Manager, and the Consultant as their 
respective interests may appear. In the event of loss or damage: 
(1) the Construction Manager shall act on behalf of the Owner, the Trade Comractor and the Consultant for the 

purpose of adjusting the amount of such loss or damage payment with the insurers. When the extent of the loss or 
damage is determined, the Trade Contractor shall proceed to restore the Work. Loss or damage shall not affect the 
rights and obligations of either party under the Contract except that the Trade Contractor shall be entitled to such 
reasonable extension of Contract Time relative to the extent of the loss or damage as the Construction Afanager may 
recommend in consultation with the Trade Contractor; 

(2) the Trade Comractor shall be entitled to receive from the Owner, in addition to the amount due under the Contract, 
the amount which the Owner's interest in restoration of the Work has been appraised, such amount to be paid as the 
restoration of the Work proceeds in accordance with the progress payment provisions. In addition the Trade 
Contractor shall be entitled to receive from the payments made by the insurer the amount of the Trade Contractor's 
interest in the restoration of the Work; and 

(3) to the Work arising from the work of the Owner, the Owner's own forces or another contractor, in accordance with 
the Owner's obligations under the provisions relating to constmction by Owner or other contractors, shall pay the 
Trade Contractor the cost of restoring the Work as the restoration of the Work proceeds and as in accordance with 
the progress payment provisions. 
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l l. 1.5 Prior to commencement of the Work and upon the placement renewal, amendment or extension of all or any part of the 
insurance, 
.1 the Trade Contractor shall promptly provide tl'ie Construction J,.,fanager with confirmation of coverage under the policies 

specified in paragraph 11. l. l and, if required, a certified true copy of the policies certified by a,, authorized representative of 
the insurer together with copies of any amending endorsements applicable to the Work; and 

.2 the Owner, through the Construction Manager, shall promptly provide the Trade Contractor with confirmation of coverage 
under the policies specified in paragraphs 11. l .3 and l l .1.4 and, if required, a certified true copy of the policies certified by 
an authorized representative of the insurer together with copies of any amending endorsements applicable to the Work. 

11. l .6 The parties shall pay their share of the deductible amounts in direct proportion to their responsibility in regards to any loss 
for which the above policies are required to pay, except where such amounts may be excluded by the terms of the Contract. 

11. 1.7 All required insurance policies shall be with insurers licensed to underwrite insurance in the jurisdiction of the Place of the 
Project. 

11. l .8 If a revised version of CCDC 41 - INSURANCE REQUIREMENTS is published, which specifies reduced insurance 
requirements. the parties shall address such reduction, prior to the insurance policy becoming due for renewal, and record any 
agreement in a Change Order. 

l l .1.9 If a revised version of CCDC 41 - INSURANCE REQUIREMENTS is published, which specifies increased insurance 
requirements, either party may request the increased coverage by way of a Change Order. 

1 l. l. l O A Change Direclive shall not be used to direct a change in the insurance requirements in response to the revision of CCDC 41 -
INSURANCE REQUIREMENTS. 

GC 11.2 CONTRACT SECURITY 

l l.2.1 The Trade Contractor shall, prior to commencement of the /Fork or within the specified time, provide to the Construction 
Manager any Contract security specified in the Contract Documents. 

11.2.2 If the Contract Documents require surety bonds to be provided, such bonds shall be issued by a duly licensed surety 
company authorized to transact the business of suretyship in the province or territory of the Place of the Project and shall be 
maintained in good standing until the fulfillment of the Contract. The form of such bonds shall be in accordance with the 
latest edition of the CCDC approved bond forms. 

PART 12 INDEMNIFICATION, WAIVEROFCLAIMSANDWARRANTY 

GC 12.1 INDEMNIFICATION 

12.l.l Without restricting the parties' obligation to indemnil)' as described in paragraphs 12.1.4 and 12.l.5, the Owner and the 
Trade Contractor shall each indemnif'y and hold harmless the other from and against all claims, demands, losses, costs, 
damages, actions, suits, or proceedings whether in respect to losses suffered by them or in respect to claims by third parties 
that arise out of, or are attributable in any respect to, their involvement as parties to this Contract, provided such claims are: 
.l caused by: 

(l) the negligent acts or omissions of the party from whom indemnification is sought or anyone for whose acts or 
omissions that party is liable, or 

(2) a failure of the party to the Contract from whom indemnification is sought to fulfill its terms or conditions; and 
.2 made by Notice in Writing within a period of 6 years from the date of Substantial Performance of the Work as set out in 

the certificate of Substantial Performance of the Work issued pursuant to paragraph 5.4.2.2 of GC 5.4 -
SUBSTANTIAL PERFORMANCE OF THE WORK or within such shorter period as may be prescribed by any 
limitation statute of the province or territory of the Place of the Project. 

The parties expressly waive the right to indemnity for claims other than those provided for in this Comract. 

12. l .2 The obligation of either party to indemnify as set forth in paragraph 12.1. l shall be limited as follows: 
. l In respect to losses suffered by the Owner and the ?i-ade Contractor for which insurance is to be provided by either 

party pursuant to GC l l. l - INSURANCE, the insurance limit for the loss so covered in effect at the time of bid closing . 
. 2 In respect to losses suffered by the Owner and the Trade Comractor for which insurance is not required to be provided 

by either party in accordance with GC 11. l - INSURANCE, the greater of the Contract Price as recorded in Article A-4 
CONTRACT PRICE or $2,000,000, but in no event shall the sum be greater than $20,000,000. 
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.3 ln respect to claims by third parties for direct loss resulting from bodily injury, sickness, disease or death, or to injury to 
or destruction of tangible property, the obligation to indemnity is without limit. In respect to all other claims for 
indemnity as a result of claims advanced by third parties, the limits of indemnity set forth in paragraphs ! 2.1.2. l and 
12.1.2.2 shall apply. 

12.1.3 The obligation of either party to indemnify the other as set forth in paragraphs 12. l. l and 12. l .2 shall be inclusive of interest 
and all legal costs. 

12. l.4 The Owner and the Trade Contractor shall indemnify and hold harmless the other from and against all claims, demands, 
losses, costs, damages, actions, suits, or proceedings arising out of their obligations described in GC 9.2 TOXIC AND 
HAZARDOUS SUBSTANCES. 

12.1.5 The Owner shall indemnify and hold hannless the Trade Contractor from and against all claims, demands, losses, costs, 
damages, actions, suits, or proceedings: 
. I as described in paragraph l 0.3.2 of GC l 0.3 PA TENT FEES, and 
.2 arising out of the Trade Contractor's performance of the Contract which are attributable to a lack of or defect in title or 

an alleged lack of or defect in title to the Place of the Project. 

12. l .6 In respect to any claim for indemnity or to be held harmless by the O.•mer or the Trade Contractor: 
. I Notice in Writing of such claim shall be given within a reasonable time after the facts upon which such claim is based 

became known; 
.2 should either party be required, as a result of its obligation to indemnify the other, pay or satisfy a final order, judgment 

or award made against the party entitled by this contract to be indemnified, then the indemnifying party upon assuming 
all liability for any costs that might result shall have the right to appeal in the name of the party against whom such final 
order or judgment has been made until such rights of appeal have been exhausted. 

GC 12.2 WAIVER OF CLAIMS 

12.2.1 Subject to any lien legislation applicable to the Place of the Project, as of the fifth calendar day before the expiry of the lien 
period provided by the lien legislation applicable at the Place of the Project, the Trade Contractor waives and releases the 
Owner from all claims which the Trade Contractor has or reasonably ought to have knowledge of that could be advanced by 
the Trade Contractor against the Owner arising from the Trade Co111ractor's involvement in the Work, including, without 
limitation, those arising from negligence or breach of contract in respect to which the cause of action is based upon acts or 
omissions which occurred prior to or on the date of S11bstal1fial Pe,formance of the Work, except as follows: 
. l claims arising prior to or on the date of Substantial Pe1formance of the Work for which Notice in Writing of claim has 

been received by the Owner from the Trade Contractor no later than the sixth calendar day before the expiry of the lien 
period provided by the lien legislation applicable at the Place of the Project; 

.2 indemnification for claims advanced against the Trade Contractor by third parties for which a right of indemnification 
may be asserted by the frade Contractor against the Owner pursuant to the provisions of this Contract; 

.3 claims for which a right of indemnity could be asserted by the 71-ade Contractor pursuant to the provisions of 
paragraphs 12.l.4or 12.l.5 ofGC 12.1-INDEMNIFICATION; and 

.4 claims resulting from acts or omissions which occur after the date of Substantial Pe,formance of the Work. 

12.2.2 The Trade Contractor waives and releases the Owner from all claims referenced in paragraph 12.2.1.4 except for those 
referred in paragraphs 12.2. l .2 and l 2.2. l .3 and claims for which Notice in Writing of claim has been received by the Owner 
from the Trade Contractor within 395 calendar days following the date of Substantial Pe1for111anc:e of the Work. 

12.2.3 Subject to any lien legislation applicable to the Place ()(the Project, as of the fifth calendar day before the expiry of the lien 
period provided by the lien legislation applicable at the Place of the Project, the Owner waives and releases the Trade 
Contractor from all claims which the Owner has or reasonably ought to have knowledge of that could be advanced by the 
Owner against the Trade Contractor arising from the Owner's involvement in the Work, including, without limitation, those 
arising from negligence or breach of contract in respect to which the cause of action is based upon acts or omissions which 
occurred prior to or on the date of Substantial Pe1formance of the Work, except as follows: 
.1 claims arising prior to or on the date of Substantial Pe1formance of the Work for which Notice in Writing of claim has 

been received by the Trade Contractor from the Owner no later than the sixth calendar day before the expiry of the lien 
period provided by the lien legislation applicable at the Place of the Project; 

.2 indemnification for claims advanced against the Owner by third parties for which a right of indemnification may be 
asserted by the O.•mer against the Trade Contractor pursuant to the provisions of this Contract; 
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.3 claims for which a right of indemnity could be asserted by the Owner against the Trade Contractor pursuant to the 
provisions of paragraph 12.1.4 of GC 12.1 - INDEMNIFICATION; 

.4 damages arising from the Trade Contractor's actions which result in substantial defects or deficiencies in the Work. 
··Substantial defects or deficiencies" mean those defects or deficiencies in the Work which affect the Work to such an 
extent or in such a manner that a significant part or the whole of the Work is unfit for the purpose intended by the 
Contract Documents; 

.5 claims arising pursuant to GC 12.3 - WARRANTY; and 

.6 claims arising from acts or omissions which occur after the date of Substantial Peiformance of the Work. 

12.2.4 The Owner waives and releases the Trade Contractor from all claims referred to in paragraph 12.2.3.4 except claims for 
which Notice in Writing of claim has been received by the Trade Contractor from the Owner within a period of six years 
from the date of Substantial Pe,:formance of the Work should any limitation statute of the Province or Territory of the Place 
of the Project permit such agreement. If the applicable limitation statute does not pem1it such agreement within such shorter 
period as may be prescribed by: 
. I any limitation statute of the Province or Territory of the Place of the Pn~ject: or 
.2 the Civil Code of Quebec, if the Place of the Project is the Province of Quebec. 

I 2.2.5 The Owner waives and releases the Trade Co111ractor from all claims referenced in paragraph 12.2.3.6 except for those 
referred in paragraph 12.2.3.2, 12.2.3.3 and those arising under GC 12.3 WARRANTY and claims for which Notice in 
Writing has been received by the Trade Contractor from the Owner within 395 calendar days following the date of 
Substantial Performance oft he Work. 

12.2.6 Notice in Writing of claim as provided for in GC l 2.2 - WAIVER OF CLAIMS to preserve a claim or right of action which 
would otherwise, by the provisions of GC 12.2 - W AIYER OF CLAIMS, be deemed to be waived, must include the 
following: 
. l a clear and unequivocal statement of the intention to claim; 
.2 a statement as to the nature of the claim and the grounds upon which the claim is based; and 
.3 a statement of the estimated quantum of the claim. 

12.2.7 The party giving Notice in Writing of claim as provided for in GC 12.2 - WAIVER OF CLAIMS shall submit within a 
reasonable time a detailed account of the amount claimed. 

12.2.8 Where the event or series of events giving rise to a claim made under paragraphs 12.2. l or I 2.2.3 has a continuing effect, the 
detailed account submitted under paragraph 12.2. 7 shall be considered to be an interim account and the party making the 
claim shall submit further interim accounts, at reasonable intervals, giving the accumulated amount of the claim and any 
further grounds upon which it is based. The party making the claim shall submit a final account after the end of the effects 
resulting from the event or series of events. 

12.2.9 If a Notice in Writing of claim pursuant to paragraph l 2.2. l. l is received on the seventh or sixth calendar day before the 
expiry of the lien period provided by the lien legislation applicable at the Place of the Project, the period within which 
Notice in Writing of claim shall be received pursuant to paragraph 12.2.3.1 shall be extended to two calendar days before the 
expiry of the lien period provided by the lien legislation applicable at the Place of the Project. 

l 2.2. l O If a Notice in Writing of claim pursuant to parafo.rraph ! 2.2.3.l is received on the seventh or sixth calendar day before the 
expiry of the lien period provided by the lien legislation applicable at the Place of the Project, the period within which 
Notice in Writing of claim shall be received pursuant to paragraph l 2.2. l. l shall be extended to two calendar days before the 
expiry of the lien period provided by the lien legislation applicable at the Place of the Project. 

GC 12.3 WARRANTY 

12.3.l Except for extended warranties as described in paragraph 12.3.7, the warranty period under the Contract is one year from the 
later of the date of Substantial Performance of 1he Work and the Project In-Use Date. 

12.3.2 The Trade Contractor shall be responsible for the proper performance of the Work to the extent that the design and Contract 
Documents permit such performance. 

12.3.3 The Trade Contractor shall submit to the Construction Manager for the Owner's acceptance all written warranties and related 
documents required by the Contract Documents. 

12.3.4 The Owner, through the Construction A.fanager, shall promptly give the Trade Contractor Notice in Writing of observed defects 
and deficiencies that occur during the one year warranty period. 
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12.3.5 Subject to paragraph 12.3.2, the Trade Contractor shall correct promptly, at the Trade Contractor's expense, defects or 
deficiencies in the Work which appear prior to and during the one year warranty period. 

12.3.6 The Trade Contractor shall correct or pay for damage resulting from corrections made under the requirements of paragraph 
12.3.5. 

12.3.7 Any extended warranties beyond the one year warranty period as described in paragraph 12.3.1, shall be as specified in the 
Contract Documents. Extended warranties shall be issued by the warrantor to the benefit of the Owner. The Trade Contractor's 
responsibility with respect to extended warranties shall be limited to obtaining any such extended warranties from the warrantor. 
The obligations under such extended warranties are solely the responsibilities of the warrantor. 
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APPENDIX A - SUPPLEMENTARY CONDITIONS 
MASSEY TOWER - FORMA-CON 

CCDC 17, 2010 Page 1 of 13 

SUPPLEMENTARY CONDITIONS 

The Standard Construction Document for Stipulated Price Contract between Owner and Trade Contractor for 
Construction Management Projects form CCDC 17, 201 o, English version, consisting of the Agreement Between 
Owner and Trade Contractor, Definitions, and General Conditions of the Contract, Parts 1 to 12 inclusive, 
governing same is hereby made part of these Contract Documents, with the following amendments, additions 
and modifications. Where these amendments, additions, and modifications specifically reference a change to 
the Agreement, Definitions, or General Conditions, these amendments, additions and modifications shall govern. 

AGREEMENT 

SC1.1 Article A-1 The Work 

SC1. 1.1 At the end of the last sentence of Article A-1 paragraph 1.1, delete the following: "for which 
the Construction Manager" I Consultant" is acting as the Payment Certifier, and (*Strike out 
inapplicable term.)". 

SC1 .1.2 Delete Paragraphs 1.3.2 and 1.3.3 in their entirety. 

SC1 .2 Article A-4 Contract Price 

SC1 .2.1 At paragraph 4.1 delete, "The Contract Price, which excludes Value Added Taxes, is:" and 
replace with, "The Contract Price including taxes, duties, tariffs and royalties related to the 
performance of the Work and excluding Value Added Taxes is:" 

SC1.3 Article A-5 Payment 

SC1 .3.1 Delete Paragraphs 5.1. 1 and 5.1.3 in their entirety. 

SC1 .3.2 Add new paragraph 5.1.1 as follows: 
"5.1.1 make progress payments to the Trade Contractor on account of the Contract Price 
when due in the amount approved by the Ownertogether with such Value Added Taxes as may 
be applicable to such payment, and 

SC1.3.3 Add new paragraph 5.1.3 as follows: 
"5.1.3 upon the completion of the Work as agreed by the Construction Manager and the 
Consultant, pay to the Trade Contractor the unpaid balance of the Contract Price when due 
together with such Value Added Taxes as may be applicable to such payment. 

SC1 .3.4 Delete paragraph 5.3.1 (1) and 5.3.1 (2) in their entirety. 

SC1 .3.5 Add new paragraph 5.3.1 (1) as follows: 
"5.3.1 ( 1) 0% for the first 15 days. 

SC 1.3.6 Add new paragraph 5.3.1 (2) as follows: 
"5.3.1 (2) 1 % after the first 15 days. 

SC1 .3.7 At the end of paragraph 5.3.1 delete the following: "Such interest shall be compounded on a 
monthly basis. The prime rate shall be the rate of interest quoted by (Insert name of chartered 
lending institution whose prime rate is to be used) for prime business loans as it may change 
from time to time. 
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SC1 .4 Article A-6 Communication 

SC1 .4.1 At paragraph 6.1 add, "or" before "the Consultant and delete, "or the Payment Certifier". 

SC1 .4.2 At paragraph 6.2.1 delete, "the Payment Certifier and". 

DEFlNIT!ONS 

SC2. 1 Payment Certifier 

SC2.1.1 Delete the definition for "Payment Certifier" in its entirety. 

SC2.1.2 Add new definition for "Payment Certifier" as follows: 
"A Payment Cerlifier has not been and will not be assigned to this Project." 

SC2.2 Project In Use Date 

SC2.2.1 Delete the definition for "Project !n-Use Date" in its entirety. 

SC2.2.2 Add new definition for "Project In-Use Date" as follows: 
"Project In-Use Date shall have been reached when the Project is deemed Substantially 
Complete excluding any areas for which the design is not complete. The Project In-Use Date 
shall be confirmed in writing by the Construction Manager in consultation with the Consultant 
and the Owner." 

SC2.3 Quality Assurance 

SC2.3 Add new definition for "Quality Assurance" as follows: 
"Quality Assurance is the process and procedures put in place to execute the Work that 
systematically monitors, detects, corrects and ensures that quality standards are being met." 

SC2.4 Quality Control 

SC2.4 Add new definition for "Quality Control" as follows: 
"Quality Control is the process put in place to review the Work as it is being executed and 
completed to ensure that quality standards are being met" 

GENERAL CONDITIONS 

SC3 Part 1 General Provisions 

SC3.1 At paragraph 1.3.2 delete, "Payment Cerlifier," 

SC4 Part 2 Administration of the Contract 

SC4.1 Delete paragraph 2.1.4 in its entirety. 

SC4.2 Add new paragraph 2.4.4 as follows: 
"2.4.4 The Trade Contractorwill be responsible for all additional testing and inspections related 
to the defective work and correction of same. 

SC5 Part 3 Execution of the Work 
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SC5.1 Add new paragraph 3.1.3 as follows: 
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"3.1.3 This Trade Contractor shall secure the area of its work to ensure no hazard to other 
trades people, property, equipment or other work." 

SC5.2 Add new paragraph 3.1.4 as follows: 
"3.1.4 This Trade Contractor shall rectify immediately damage caused by this Trade 

Contractor to the work of others. temporary services and facilities, fencing, curbs, trees, 
sidewalks, roadways, equipment, property or neighboring properties." 

SC5.3 Add new paragraph 3.1.5 as follows: 
"3.1.5 This Trade Contractor will be responsible to protect the Work during the course of the 

construction." 

SC5.4 Add new paragraph 3.1.6 as follows: 
"3.1.6 Only major benchmarks and gridlines will be provided by the Construction Manager. All 

required extension of layout and grades to complete the Work are the responsibility of 
the Trade Contractor" 

SC5.5 Add to the end of 3.3.1, "When using construction equipment (including but not limited to swing 
stages), the Trade Contractor shall submit to the Owner a certificate indicating the initial set-up 
as well as any subsequent set-ups and the equipment used is in conformance with the 
Occupational Health and Safety Act and related regulations for a construction project." 

SC5.6 Add new paragraph 3.3.4 as follows: 
"3.3.4 This Trade Contractor shall be responsible for providing labour to load, off-load and 

move their own equipment and materials as needed to complete the Work." 

SC5.7 Add new paragraph 3.3.5 as follows: 
"3.3.5 A Man and Material Hoist will be provided by the Owner for use by all trade contractors 

working on the Project. The Trade Contractor will have use of the Man and Material 
Hoist as arranged through the Construction Manager. Deliveries will be allowed on a 
reserved basis coordinated by the Construction Manager. At times the hoist will be 
running beyond normal working hours to accommodate the need. The Trade Contractor 
will be expected to coordinate the delivery times with the Construction Manager and will 
not be compensated for premium time shifts if the deliveries are accepted or required 
outside normal working hours." 

SC5.8 Add new paragraph 3.3.6 as follows: 
"3.3.6 The Trade Contractor is responsible for its own hoisting. Should hoisting be required 

prior to the installation of the Man and Material Hoist or after the hoist is dismantled it 
will be the Trade Contractors responsibility to hoist its equipment and/or material using 
other means. The Trade Contractor is responsible to advise the Construction Manager 
of any special hoisting procedures." 

SC5.9 Add new paragraph 3.3.7 as follows 
"3.3.7 Should the Trade Contractorrequire the use of the Tower Crane during the timeframe 

that it is installed and operating on the Project then the Trade Contractor will make 
arrangements through the Construction Manager for such use. Use of the Tower Crane 
will be at the discretion of the formwork contractor who will provide the Tower Crane at 
times that will not interfere with the progress of their work. The Trade Contractor shall 
pay all costs and shall provide all insurance required for use of the Tower Crane. In the 
event the hoisting by the Tower Crane is outside normal working hours the Trade 
Contractor will not be compensated for premium time shifts." 
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SC5.10 Add new paragraph 3.4.2 as follows: 
"3.4.2 The Trade Contractor is responsible for ensuring that it is working with the most current 

revision of all drawings." 

SC5.11 Add new paragraph 3.4.3 as follows: 
"3.4.3 The Trade Contractor is to coordinate the installation of its Work with all Contracts 

Documents (I.e. Architectural, Interior Design, Landscape, Structural, Mechanical and 
Electrical drawings and specifications) ensuring the installation of the Work will not 
adversely impact the installation of the work of other trades. Where a conflict is found, 
the Trade Contractor will advise the Construction Manager immediately and will not 
proceed with the installation of the Work until the conflict is resolved and direction is 
given through the Construction Manager. Should the Trade Contractor install portions 
of the Work that later prove to impede the work of other trades then the Trade Contractor 
will relocate the portions of the Work that are interfering at the Trade Contractors cost." 

SC5.12 At 3.5.3.2 delete, "monthly" and replace with, "weekly". 

SC5.13 Add new paragraph 3.5.3.4 as follows: 
"3.5.3.4 provide all necessary material, manpower, equipment, supervision and the like to 

complete the work as per the Project Schedule." 

SC5.14 Add new paragraph 3.5.3.5 as follows: 
"3.5.3.5 notify the Construction Manager within 3 Working Days if there is a delay to the Project 

Schedule. If the Trade Contractor is the cause for the delay then the Trade Contractor 
will develop a recovery plan within 3 Working Days. The Trade Contractor's recovery 
plan will include all means necessary to regain the lost time including but not limited to 
additional manpower, working overtime, working weekends, additional equipment and 
the like." 

SC5.15 Add new paragraph 3.5.4 as follows: 
"3.5.4 The Construction Manager may reasonably rely upon the Project Schedule and the 

Trade Contractor acknowledges that the Owner may commence dealings with any third
party, including the procurement of owner-furnished materials, execution of leases and 
contracts, obtaining financing, hiring and training of employees, and advertising or 
marketing, or selling the improvements at the project, based upon the Schedule." 

SC5.16 Add new paragraph 3.5.5 as follows: 
"3.5.5 The Trade Contractor's construction schedule noted in 3.5.3.1 will include the 

procurement of all materials and equipment." 

SC5.17 Add new paragraph 3.5.6 as follows: 
"3.5.6 The Construction Manager's analysis of the Trade Contractors construction schedule 

shall not relieve the Trade Contractor of any obligation for the performance of the Work." 

SC5.18 At 3.7.6 delete, "certified" and replace with, "approved" 

SC5.19 Add new paragraph 3.8.4 as follows: 
"3.8.4 The Owner will provide heat and lighting to the minimum required by Ministry of Labour. 

This Trade Contractor is responsible for any additional supplementary spot heaters 
and/or task lighting as required to complete the Work." 

SC5.20 Add new paragraph 3.8.5 as follows: 
"3.8.5 The Owner will provide 120V, 15A power panels allowing the Trade Contractor to 

operate power tools at any location in the building using a 100 foot extension cord.' 
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"3.8.6 The Project will be constructed by labour working in an "open-shop" environment, union 
or non-union. Parties causing disruption to the progress of the work will be dismissed 
from the project and held responsible for any damages caused ." 

SCS.22 Add new paragraph 3.9.2 as follows : 
"3.9.2 The Trade Contractor shall maintain current at all times, as-built drawings for the Work. 

The drawings are to be kept on site in a safe and secure lock up. Provide copies of the 
as-built drawings to the Construction Manager immediately upon request for review by 
the Construction Manager, or the Consultant. Upon completion of the Work submit 3 
sets of the as-built drawings to the Construction Manager for review and approval." 

SCS.23 At the end of paragraph 3.10.2 add , "Shop Drawings are to be submitted to the Construction 
Managerwithin 4 weeks of award of Contract or in such instances where submission of 
the shop drawings within 4 weeks of award is not possible, provide a schedule for the 
submission of shop drawings acceptable to the Construction Manager within 4 weeks 
of award. The Trade Contractor is to provide 8 copies of each submission of which 1 
will be returned to the Trade Contractor upon completion of review." 

SCS.24 Add new paragraph 3.10.14 as follows: 
"3.10.14 The Trade Contractor is responsible to confirm all dimensions on site prior to 

fabrication and/or ordering of materials to ensure proper fit of installed product. The 
review by the Construction Manager or the Consultant does not relieve the Trade 
Contractors responsibility in this regard ." 

SCS.25 Add new paragraph 3.13.4 as follows: 
"3.13.4 The Trade Contractor is responsible for the costs and the carrying out for dust control 

related to the Work of this Trade Contractor by whatever means necessary." 

SC5.26 Add new paragraph 3.13.5 as follows: 
"3.13.5 The Trade Contractor is responsible for street cleaning related to its Work." 

SCS.27 Add new paragraph 3.13.6 as follows: 
"3.13.6 The Trade Contractor is responsible to clean up all of its debris on a daily basis, and 

to dump the same in the appropriate container(s) supplied by the Owner. IR edditieR 
eAe (1) woFker form oacl:I ten (10) people employed or pr()-rated pGr:tion thereot, shall ~ 
be a&&iQnad to ilia Constmction Manage e's clean-up crew ooe (1) day per wa~k tac fbe 
dYFation gf tl:le Trada CaRt"96fen; ~19R( peFied, Should the Trade Contractor fail or ~ 
refuse to clean their debris, the Construction Manager shall clean the debris for the 
Trade Contractor at the Trade Contractor's expense. All garbage is to be packaged 
and separated into appropriate containers as directed by the Construction Manager or 
the requirements of the Works Department and all Municipal authorities having 
jurisdiction (i .e. , Ministry of the Environment and Energy) . The complete disposal cost 
for mixed or contaminated loads shall be back charged to the offending Trade 
Contractor. " 

SCS.28 Add new section "GC 3.14 Quality Control and Quality Assurance" 

SCS.29 Add new paragraph 3.14.1 as follows: 
*3.14.1 The Trade Contractor is to submit their Quality Assurance program for review and 

acceptance by the Construction Manager." 

SCS.30 Add new paragraph 3.14.2 as follows : 
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"3.14.2 The Trade Contractor is to submit their Quality Control program for review and 
acceptance by the Construction Manager. The Trade Contractors Quality Control 
program will be in addition to any Quality Control being performed by the Construction 
Manager, Consultant or Owner." 

SC6 Part 4 Allowances 

Intentionally left blank. 

SC7 Part 5 Payment 

SC7.1 Delete "GC 5.1 Financing Information Required of the Owner'', in its Entirety including 5.1.1 
and 5.1.2. 

SC7.2 At paragraph 5.2.4 delete, "15 calendar days" and replace with, "20 working days". 

SC7.3 Add to the end of paragraph 5.2.4, "The schedule of values will be subject to approval by the 
Construction Manager." 

SC7.4 Delete paragraph 5.2.5 in its entirety. 

SC7.5 Add new paragraph 5.2.6.3 as follows: 
"5.2.6.3 with each application a valid WSIB clearance certificate." 

SC7.6 Add new paragraph 5.2.6.4 as follows: 
"5.2.6.4 with each application a copy of all Change Orders for which the Trade Contractor is 

claiming a payment for." 

SC7.7 Add new paragraph 5.2.6.5 as follows: 
"5.2.6.5 with each application a copy of approval from the Construction Manger's site staff." 

SC7.8 Add new paragraph 5.2.6.6 as follows: 
"5.2.6.6 original documents." 

SC7.9 Delete paragraph 5.2.7 in its entirety. 

SC7.10 Add new paragraph 5.2.7 as follows: 
"5.2.7 Applications for payment for Products delivered to the Place of the Project but not yet 

incorporated into the Work will be at the discretion of the Owner. If accepted by the 
Owner the Trade Contractor will provide such evidence as the Construction Manager 
and Owner may require to establish the value and delivery of the Products. In no event 
will Products be permitted to be delivered to the Project when the installation is not 
scheduled to begin for more than 20 working days from the date of the delivery." 

SC7.11 Delete paragraph 5.3.1 in its entirety including 5.3.1.1, 5.3.1.2 and 5.3.1.3. 

SC7.12 Add new paragraph 5.3.1 as follows: 
"5.3.1 The Trade Contractor must submit the application for payment to the Construction 

Manager's office at 3755 Victoria Park Avenue, Toronto, Ontario, M1W 3Z4 by the 20th 

day of the month including all original documents required as per GC 5.2. The 
application for payment will reflect all work completed up to and including the 20th day 
of that month." 
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"5.3.2 The Construction Manager will review and accept the values being claimed in the 
application for payment during the week prior lo the application for payment being 
submitted as noted in 5.3.1." 

SC7.14 Add new paragraph 5.3.3 as follows: 
"5.3.3 The Owner's approval will then be complete by the 15th of the first month following the 

application for payment being submitted as noted in 5.3.1. Should adjustments be 
required the Trade Contractor will be Notified." 

SC7.15 Add new paragraph 5.3.4 as follows: 
"5.3.4 The payment will be processed by the 15th day of the second month following the 

application for payment being submitted as noted in 5.3.1 ." 

SC7.16 Add new paragraph 5.3.5 as follows: 
"5.3.5 Final Payment shall not become due until all required documentation, such as 

guarantees, warranties , maintenance manuals and as-built record drawings have been 
delivered to the Construction Manager." 

SC7 .17 Al paragraph 5.4.2 delete, "whichever of them is the Payment Certifier, acting in that capacity," 

SC7.18 Delete paragraph 5.5.1 and 5.5.2 in their entirety. 

SC7.19 Add new paragraph 5.5.1 as follows: C~l:::t\ ~ Trooc ~~l.s ~.,.f) 
"5.5.1 After the Construction Manager confirm~e St1bstaff#a~ Perrormance of the P'loil<, "Itta '~ 

Trade Contractor shall submit to the Construction Manager an application for payment IJ1 
of the holdback amount including a Form 6 Certificate of substantial performance as 
per the Construction Lien Act, proof of publication, CCDC 9A 'Statutory Declaration' 
and all documents required as per 5.2.~O Ccn&\rucil~ f'<\O.~ '5,ho.. \ \ \%1.J<.. 

Cl CC.r't"\TiC<l.1'C. -for~'l~+ o-f 'r-.o\dbo.cle.. O('-nOI,.)~ C..l"\cl-pc.,; ho\doQc.\:: 
SC7.20 At paragraph 5.6.1 delete, "Payment Certifier has certified" and replace with, "Construction 

Manager and Consultant have confirmed" --t-o ,rC\.dC:. 
~~ 
~\N~AJft 

SC7.21 Delete paragraph 5.6.2 in its entirely. 1 ~ 

SC7.22 At the end of paragraph 5.7.2.1 add the following: " will advise the Trade Contractor in writing 
that the application is valid or give reasons why it is not valid ." 

SC7.23 Delete paragraph 5.7.2.2 in its entirety. 

SC7.24 Delete paragraph 5.7.3 in its entirety. 

SC7.25 At paragraph 5.8.1 delete, "as Certified by the Payment Certifier' and delete, "the Payment 
Certifier determines." 

SCB Part 6 Changes in the Work 

SC8.1 Add new paragraph 6.2.3 as follows: 
"6.2.3 When determining the adjustment to the Contract Price the Trade Contractor will be 

limited to the estimated costs as per the items identified in 6.3.6, 6.3.7, 6.3.8 and 
6.3.14." 
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SC8.2 Add new paragraph 6.2.4 as follows: 
"6.2.4 The Trade Contractor shall provide a detail cost breakdown of the work within 10 days 

of receipt of the proposed change. Extensions to the 1 O day period will only be granted 
upon written request. If the Trade Contractor fails to submit a cost for the proposed 
change in the work, the Construction Manager, Owner and/or the Consultant will make 
an assessment of the costs which will be final. 

SC8.3 Delete paragraph 6.3.6.3 in its entirety. 

SC8.4 Add new paragraph 6.3.6.3 as follows: 
"6.3.6.3 The Trade Contractor's percentage fee as noted in paragraph 6.3.6.1 shall be limited 
to 5% for overhead and 5% for profit." 

SC8.5 Add new paragraph 6.3.14 as follows: 
"6.3.14 Work performed by subcontractors or sub-subcontractors etc. will be subject to the 
same restrictions as the Trade Contractor when pricing the work of a Change Order or Change 
Directive. 

SC9 Part 7 Default Notice 

SC9.1 At paragraph 7.1.4.1 delete the following: "provided the Payment Certifier has certified such 
cost to the Owner and the Trade Contractor" 

SC9.2 At paragraph 7.1.5.3 delete the following: "as certified by the Payment Certifier" 

SC9.3 Delete paragraphs 7.2.2, 7.2.3 and 7.2.4 in their entirety. 

SC10 Part 8 Dispute Resolution 

Intentionally left blank 

SC11 Part 9 Protection of Persons and Property 

SC11.1 At paragraph 9.4.2 delete, "Owner" and replace with, "Construction Manager". 

SC11.2 Add new paragraph 9.4.4 as follows: 
"9.4.4 The Owner and Construction Manager have a safety program in place for the site. All 

Trade Contractors/Suppliers shall fully co-operate with the Construction Manager to 
implement the site safety program and comply with requirements of Occupational 
Health and Safety At R.S.O. 1990 c. o. 1 (as may be amended from time to time). All 
Trade Contractors/Suppliers are responsible for the safety of their employees, Trade 
Contractors, visitors, Suppliers and those for whom the Trade Contractors Suppliers 
are at law responsible and must ensure that proper safety equipment and procedures 
are used at all times. Regular meetings regarding safe work procedures will be held on 
site for all workers and will be organized by the Construction Manager. The Trade 
Contractor/Supplier shall fully indemnify the Owner and Construction Manager for all 
costs, damages and pay any and all fines levied against the Owner its Lender or any 
affiliated or related entities or their shareholders, officers, directors, employees or those 
for whom they are at law responsible resulting from the Trade Contractor/Supplier, it's 
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employees, suppliers and those for whom the Trade Contractor/Supplier are at law 
responsible for failing to adhere to the Safety Requirements of all laws and authorities 
having jurisdiction. All Trade Contractors/Suppliers on this site will be required to have 
a written Health & Safety Policy according to the requirements of the Occupational 
Health & Safety Act R.S.O. 1190 c. 0. 1 (as may be amended from time to time) and 
must provide a copy to the Site Superintendent prior to starting any work on the site. 
All Trade Contractors are required to submit the following information regarding their 
Safety Program and accident experience: 1) Safety Policy and Programs; 2) Outline of 
Safety Training (Le., W.H.M.I.S.); 3) CAD-7 Experience Rating Summary. The Trade 
Contractor shall be fully responsible for all acts of negligence committed by its 
personnel and for any accidents or damages caused as a result of such acts of 
negligence. The Trade Contractor shall provide the Owner and Construction Manager 
with copies of all Project Inspection Reports issued by the Ontario Ministry of Labour, 
Construction Health and Safety Branch. The Trade Contractor shall provide the Owner 
and Construction Manager with copies of all accident reports." 

SC11.3 Add new paragraph 9.4.5 as follows: 
"9.4.5 The Trade Contractor will submit to the Construction Manager prior to starting the Work 

at the Place of the Project a signed copy of the Occupational Health and Safety Trade 
Contractor Agreement between the Owner and the Trade Contractor that was included 
in the Tender Package for the Work." 

SC12 Part 10 Governing Regulations 

SC12.1 Add new paragraph 10.2.8 as follows: 
"10.2.8 The Trade Contractor agrees to complete the Work in accordance with all applicable 

federal, provincial and municipal laws, regulations and codes and all regulations 
thereunder, amendments thereto or substitutions therefore, including, but not limited to 
the following: 

SC13 Part 11 Insurance 

a. The Ontario Building Code; 
b. The National Building Code including all Supplements; 
c. Canada Mortgage and Housing Corporation Builders' Bulletins; 
d. Ontario Electrical Safety Code; 
e. Canada Plumbing Code; 
f. Residential Standards Canada; 
g. The National Housing Act. R.S.C. 1985, Chap. N-11, as amended; 
h. The Occupational Health and Safety Act and Regulations for Construction 

Projects, Revised SO, 1990, Chapter 0.1m as amended, 0. Reg. 213/91, as 
amended by 0. Reg. 631/94, 0. Reg. 143/99, 571/99, 145/00 and 527/00, 
R.R.O. 1990, Reg. 834; 

i. The Elevating Devices Act, R.S.O. 1980, Chapter 135, as amended; 
j. Workplace Safety and Insurance Act, 1997, SO, 1997, Chapter 16, Schedule 

A. and 0. Reg. 562/99, 1101, 456/97, 175/98, 455/97, 259/92; 
k. The Construction Lien Act. S.O. 1983, as amended; 
I. The Tarion Warranty Corporation Construction Performance Guidelines, April 

2, 2003; 
m. Tarion Warranty Corporation Regulations and its latest amendments and 
n. The Ontario New Home Warranties Plan Act 
o. In the event of any differences between two codes, two statutes or a statute 

and a code, the more stringent code or statute shall govern. 
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SC13.1 Delete paragraph 11 .1.1 in its entirety. Including paragraphs 11.1.1.1, 11.1 .1.2 and 11.1.1 .3 

SC13.2 Add new paragraph 11.1.1 as follows: 
"11 .1.1 Without restricting the generality of GC 12.1- INDEMNIFICATION, the Trade Contractor 
shall provide, maintain, and pay for the insurance coverages specified below. Unless otherwise 
stipulated, the duration of each insurance policy shall be from the date of commencement of the 
Work until the date of the final certificate for payment. Prior to commencement of the Work and 
upon the placement, renewal, amendment, or extension of all or any part of the insurance, the 
Trade Contractor shall promptly provide the Construction Manager with confirmation of 
coverage and, if required, a certified true copy of the policies certified by an authorized 
representative of the insurer together with copies of any amending endorsements. The policies 
shall be in a form acceptable to the Construction Manager and endorsed to provide the 
Construction Manager with not less than 15 days notice in writing in advance of cancellation , 
change, or amendment restricting coverage." 

SC 13.3 Add new paragraph 11 .1.1 .1 as follows: 
"11.1 .1.1 Automobile Liability Insurance: 
Automobile liability insurance in respect of licensed vehicles shall have limits of not less than 
$5,000,000 inclusive per occurrence for bodily injury, death, and damage to property, covering 
all licensed vehicles owned or leased by the Trade Contractor. Where the policy has been 
issued pursuant to a government operated automobile insurance system, the Trade Contractor 
shall provide the Construction Manager with confirmation of automobile insurance coverage for 
all automobiles registered in the name of the Trade Contractor." 

SC13.4 Add new paragrap 
"11 .1.1.2 Aircraft nee: 
Aircraft and wate respect to owned or non-owned aircraft and 
watercraft if used ormance of the Work, including use of additional 
premises, shall b s than $5,000,000 inclusive per occurrence for 
bodily injury, deat eluding loss of use thereof and limits of not less 
than $5,000,000 f ." 

SC13.5 Add new paragraph 11.1 .1.3 as follows: 
"11 .1.1.3 Trade Contractors' Equipment Insurance: 
"All Risk" contractors' equipment insurance covering construction machinery and equipment 
(including contractors building and equipment, the capital cost of any item which is not included 
in the cost of new construction) owned, rented, leased or used by the Trade Contractor for the 
performance of the Work, including boiler insurance on temporary boiler and pressure vessels. 
Such policies will not allow for subrogation claims against the Owner or Construction Manager 
or their employees." 

SC 13.6 Delete paragraph 11.1 .3 in its entirety. 

SC13.7 Add new paragraph 11.1 .3 as follows: 
"11.1 .3 The Owner shall obtain, maintain and pay for "wrap-up" general liability insurance in 
the joint names of the Owner, the Construction Manager, the Consultant, and all Trade 
Contractors, and all subconsultants, and all trade subcontractors with a limit of not less than 
$25,000,000 per occurrence and a deductible not more than $25,000. The coverage shall be 
primary and non-contributing to all other insurance policies and shall not be substantially less 
than the insurance provided by IBC Form 2100, (including an extension for a standard provincial 
and territorial form of non-owned automobile liability policy) and IBC form 2320, except for 
liability arising from damage to the Project during construction, which shall be limited to the 
completed operations period. The insurance shall be maintained from the date of 

17-February-2015 

83



APPENDIX A - SUPPLEMENT ARY CONDITIONS 
MASSEY TOWER - FORMA-CON 

CCDC 17, 2010 Page 11 of 13 

commencement of the Project until deficiency state at which point the Owner is responsible to 
provide coverage for completed operations hazards for a period of 3 years thereafter. In order 
to achieve the limlt of insurance required the use of primary and excess liability policies is 
acceptable." 

SC13.8 Delete paragraph 11.1.4.1 in its entirety. 

SC13.9 Add new paragraph 11.1.4.1 as follows: 
"11.1 .4.1 The Owner shall obtain, maintain and pay for All Risk "broad form "property 
insurance including but not limited to the perils of flood, earthquake and sewer back-up in the 
joint names of the Owner, the Owner's Mortgagee, the Construction Manager, the Consultant, 
and all Trade Contractors. The policy shall have limits of not less the full replacement cost of 
the work including reoccurring soft costs subject however to limits of not less than 1.1 times 
the Construction Cost with a deductible not greater than $25,000 except for the perils of sewer 
back-up, water damage, flood and earthquake. Such deductibles for sewer back-up, water 
damage and flood will not exceed $50,000. Earthquake which will contain a deductible of not 
greater than 5% of the total values insured or $100,000 whichever is greater. Loss if any will 
be payable to the Owner, the Owner's Mortgagee, the Construction Manager, the Consultant, 
and all Trade Contractors as their interest may appear. Providing the Owner, the Owner's 
Mortgagee, the Construction Manager, the Consultant, and all Trade Contractors will use the 
proceeds from any insurance to restore the work as nearly as possible to its condition before 
such loss or damage occurred. Such coverage will not include the replacement cost of any 
property not included in the capital cost of new construction. The All Risk "broad form" 
property insurance shall be provided from the date of commencement of the Project until the 
earliest of . 
. 1 120 days after the Project In Use Date or the registration of the condominium, whichever is 
later. 
.2 on the commencement of use or occupancy unless such use or occupancy is for 
construction purposes, commercial purposes, habitational purposes, parking purposes, or for 
the installation and testing and commissioning of equipment forming part of the Project . 
. 3 when the Place of the Project is left unattended for more than 30 consecutive calendar 
days. 
The Owner is not required to provide coverage for Asbestos, Cyber Risks, Mould or 
Terrorism." 

SC13.1 O Delete paragraph 11.1.4.2 in its entirety. 

SC13.11 Add new paragraph 11.1.4.2 as follows: 
"11.1.4.2 The Owner shall obtain, maintain and pay for Comprehensive Boiler and Machinery 
insurance including but not limited coverage for testing and commissioning in the joint names 
of the Owner, the Construction Manager, the Consultant, and all Trade Contractors. The policy 
shall have limits of not less the full replacement cost of the work including reoccurring soft costs 
subject however to limits of not less than 1.1 times the Construction Cost with a deductible not 
greater than $25,000 except for Loss if any will be payable to the Owner, the Owner's Mortgagee 
and the Construction Manager as their interest may appear. Providing the Owner is not in 
default of any mortgage requirements the Owner and the Owner's Mortgagee will use the 
proceeds from any insurance to restore the work as nearly as possible to its condition before 
such loss or damage occurred. Such coverage will not include the replacement cost of any 
property not included in the capital cost of new construction. The Comprehensive Boiler and 
Machinery insurance shall be provided from the date of commencement of the Project until the 
earliest of . 
. 1 120 days after the Project In Use Date or the registration of the condominium, whichever is 
later. 
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.2 on the commencement of use or occupancy unless such use or occupancy is for construction 
purposes, commercial purposes, habitational purposes, parking purposes, or for the installation 
and testing and commissioning of equipment forming part of the Project. 
.3 when the Place of the Project is left unattended for more than 30 consecutive calendar days. 
The Owner is not required to provide coverage for Asbestos, Cyber Risks, Mould or Terrorism. 

SC13.12 At paragraph 11.1.4.3 delete, "The "Broad form" property and boiler and machinery policies 
shall provide that in the case of a loss or damage payment shall be made to the Owner, the 
Trade Contractor, the Construction Manager and the Consultant as their interest may appear." 

SC 13.13 Delete paragraph 11.1.5.2 in its entirety. 

SC13.i4 Delete paragraph 11.1.8 in its entirety. 

SC13.15 Delete paragraph 11.1.9 in its entirety. 

SC13. i6 Delete paragraph 11.1.10 in its entirety. 

SC13.17 Add new paragraph 11.1.11 as follows: 
"11.1.11 Notwithstanding the requirement of the Owner to take out and maintain Wrap-up 
Liability Insurance the Trade Contractor shall take out and maintain Commercial General 
Liability Insurance (for all operations not insured under the Wrap-Up Liability Insurance Policy 
or for which the Trade Contractor desires additional insurance) with limits not less than 
$5,000,000 covering the Trade Contractor and all operations of the Trade Contractors sub
contractors. The Owner and Construction Managerwill be included as additional insured's, 
and such policies will be endorsed to provide a waiver of subrogation in favour of the Owner 
and Construction Manager or their employees." 

SC13.18 Add new paragraph 11.1.12 as follows: 
"11.1.12 General Insurance Provisions 

a. No Representation of Coverage Adequacy. By requiring the insurance as set out 
herein, the Owner and Construction Manager and their associated and affiliated 
companies, their officers, directors, members, managers, partners and employees, do 
not represent that the coverage and limits will necessarily be adequate to protect the 
Trade Contractor. The insurance required hereunder may be contained in one or more 
policies prior to commencement of any work or services. 

b. The Trade Contractor shall furnish to the Owner and Construction Manager, 
certificates of insurance or copies of policies showing that such insurance is in force 
within 1 O days of award and as requested thereafter. 

c. In the event of any failure of the Trade Contractor to furnish and maintain insurance 
hereunder, the Owner, at its option and without waiving default of the Trade 
Contractor, shall have the right, but not the obligation, to obtain such insurance for 
and in the name of the Trade Contractor. In such event, the Owner, may, at its 
absolute discretion and option, either require that the Trade Contractor pay the cost 
thereof upon demand or deduct from any sums owing to the Trade Contractor all 
costs for obtaining such appropriate insurance. In either event, the Trade Contractor 
shall furnish to the Owner, all information required by the insurance carrier. 

d. The insurance requirements of this contract shall be placed with insurers licensed to 
operate in the Province of Ontario, with A.M. Best ratings of at least "A". 
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"12.1.2.2 In respect to losses suffered by the Owner and the Trade Contractor for which 
insurance is not required to be provided by either party in accordance with GC 11.1 -
INSURANCE, the greater of the Contract Price as recorded in Article A-4- CONTRACT PRICE 
or $5,000,000, but in no event shall the sum be greater than$20,000,000." 

SC14.3 Delete paragraph 12.3.1 in its entirety. 

SC14.4 Add new paragraph 12.3.1 as follows: 
"12.3.1 Except for extended warranties as described in paragraph 12.3.7, the warranty period 
under the Contract is two years or such longer period as specified in the contract documents or 
as required by the Tarion Corporation and the Ontario New Home Warranties Plan Act R.S.O. 
1990 c.o.31 ("ONHWPA") from the date upon which the condominium corporation is registered, 
all in accordance with the requirements of the Tarion Corporation and ONHWPA Act." 

SC14.5 At paragraph 12.3.4 delete, "one year warranty period" and replace with, "two year warranty 
period". 

SC14.6 At paragraph 12.3.5 delete, "one year warranty period" and replace with, "two year warranty 
period". 

SC14.7 At paragraph 12.3.7 delete, "one year warranty period" and replace with, "two year warranty 
period". 

SC14.8 Add new paragraph 12.3.8, "Upon written notice from the Owner or Construction Manager to 
the Trade Contractor of any defect or deficiency the Trade Contractor will either make the 
necessary repairs, or in the event of failure to do so within five (5) working days after receiving 
written notification from the Owner, the Owner may make such repairs at the Trade Contractor's 
expense, which the Trade Contractor agrees to pay upon demand." 

END OF SUPPLEMENT ARY CONDITIONS 
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Court File No. CV-18-608978-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE MR. 

JUSTICE HAINEY 

) 

) 

) 

MONDAY, THE 19TH 

DAY OF NOVEMBER, 2018 

BETWEEN 

BRIDGING FINANCE INC., as agent for 
2665405 ONTARIO INC. 

-and-

1033803 ONTARIO INC. and 1087507 ONTARIO LIMITED 

Applicant 

Respondents 

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED; 
AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O.1990, c. C.43, 

ASAME'NDED 

ORDER 
(Appointing Receiver) 

THIS APPLICATION made by Bridging Finance Inc. (the "Applicant"), as agent for 

2665405 Ontario Inc., for an Order pursuant to section 243(1) of the Bankruptcy and Insolvency Act, 

R.S.C. 1985, c. B-3, as amended (the "BIA") and section 101 of the Courts of Justice Act, R.S.O. 

1990, c. C.43, as amended (the "CJA") appointing KSV Kofman Inc. ("KSV") as receiver and 

manager (in such capacities, the "Receiver") without security, of (i) all of the assets, undertakings 

and properties of 1033803 Ontario Inc. operating as Forma-Con Construction and Forma Finishing 

("Forma-Con") and l 087507 Ontario Limited (together with Forma-Con, the "Debtors") acquired 

for, or used in relation to a business carried on by the Debtors, (ii) the specific assets of Bondfield 
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Construction Company Limited and Bondfield Construction Equipment Ltd. listed on Schedule A 

hereto (the "Forma-Con Related Assets"), and (iii) the real property known municipally as 131 

Saramia Crescent in Vaughan, Ontario ("131 Saramia Crescent"}, was heard this day at 330 

University Avenue, Toronto, Ontario. 

ON READING the affidavit of Brian Champ sworn November 15, 2018, and the Exhibits 

thereto and on hearing the submissions of counsel for the Applicant, the Debtors and their affiliates, 

Zurich Insurance Company Ltd. and Canada Revenue Agency, no one else appearing although duly 

served as appears from the affidavit of service of Loren Cohen sworn November 15, 2018, and on 

reading the consent ofKSV to act as the Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application is hereby abridged and validated so that this application is properly returnable today and 

hereby dispenses with further service thereof. 

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of the 

CJA, KSV is hereby appointed Receiver, without security, of: (i) all of the assets, undertakings and 

properties of the Debtors acquired for, or used in relation to a business carried on by the Debtors, 

including all proceeds thereof; (ii) the Forma-Con Related Assets; and (iii) 131 Saram ia Crescent, 

the details of which are specified on Schedule B hereto (collectively, the "Property"). 

RECEIVER'S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality of 

the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable: 

(a) to take possession of and exercise control over the Propetty and any and all proceeds, 

receipts and disbursements arising out of or from the Prope1ty; 

90



3 

(b) to receive, preserve, and protect the Property, or any pal't or parts thereof, including, 

but not limited to, the changing of locks and security codes, the relocating of Property 

to safeguard it, the engaging of independent security personnel, the taking of physical 

inventories and the placement of such insurance coverage as may be necessary or 

desirable; 

(c) to manage, operate, and carry on the business of any Debtor, including the powers to 

enter into any agreements, incur any obligations in the ordinary course of business, 

cease to carry on all or any part of the business, or cease to perform or disclaim any 

contracts of a Debtor; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, managers, 

counsel and such other persons from time to time and on whatever basis, including on 

a temporary basis, to assist with the exercise of the Receiver's powers and duties, 

including without limitation those conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, premises or 

other assets to continue the business of the Debt?rs or any part or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter owing to the 

Debtors or in respect of the Property and to exercise all remedies of a Debtor or the 

owner of the Property in collecting such monies, including, without limitation, to 

enforce any security held by a Debtor or in respect of Property; 

(g) to settle, extend or compromise any indebtedness owing to the Debtors; 

(h) to execute, assign, issue and endorse documents of whatever nature in respect of any 

of the Property, whether in the Receiver's name or in the name and on behalf of a 

Debtor, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all proceedings and to 

defend all proceedings now pending or hereafter instituted with respect to the Debtors 

( or any one of them), the Prope1ty or the Receiver, and to settle or compromise any 

such proceedings. The authority hereby conveyed shall extend to such appeals or 
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applications for judicial review in respect of any order or judgment pronounced in 

any such proceeding; 

(i) to file an assignment in bankruptcy on behalf of any Debtor, or to consent to the 

making of a bankruptcy order against a Debtor; 

(k) to market any or all of the Prope1ty, including advertising and soliciting offers in 

respect of the Property or any pa1t or parts thereof and negotiating such terms and 

conditions of sale as the Receiver in its discretion may deem appropriate; 

(I) to sell, convey, transfer, lease or assign the Property or any part or parts thereof out of 

the ordinary course of business, 

(i) without the approval of this Court in respect of any transaction not exceeding 

$500,000, provided that the aggregate consideration for all such transactions 

does not exceed $2,000,000; and 

(ii) with the approval of this Court in respect of any transaction in which the 

purchase price or the agg1·egate purchase price exceeds the applicable amount 

set out in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario Personal 

Property Security Act, or section 31 of the Ontario lvfortgages Act, as the case 

may be, shall not be required; 

(m) to apply for any vesting order or other orders necessary to convey the Property or any 

part or parts thereof to a purchaser or purchasers thereof, free and clear of any liens or 

encumbrances affecting such Property; 

(n) to report to, meet with and discuss with such affected Persons (as defined below) as 

the Receiver deems appropriate on all matters relating to the Property and the 

receivership, and to share information, subject to such terms as to confidentiality as 

the Receiver deems advisable; 
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(o) to register a copy of this Order and any other Orders in respect of the Property against 

title to any of the Property; 

(p) to apply for any permits, licences, approvals or permissions as may be required by 

any governmental authority and any renewals thereof for and on behalf of and, if 

thought desirable by the Receiver, in the name of the Debtors; 

(q) to enter into agreements with any trustee in bankruptcy appointed in respect of the 

Debtors, including, without limiting the generality of the foregoing, the ability to 

enter into occupation agreements for any prope1ty owned or leased by the Debtors; 

(r) to exercise any shareholder, partnership, joint venture or other rights which the 

Debtors may have; and 

(s) to take any steps reasonably incidental to the exercise of these powers or the 

performance of any statutory obligations, 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtors, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtors, (ii) all of their current.and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons acting 

on its instructions or behalf, and (iii) all other individuals, firms, corporations, governmental bodies 

or agencies, or other entities having notice of this Order (all of the foregoing, collectively, being 

"Persons" and each being a "Person") shall forthwith advise the Receiver of the existence of any 

Property in such Person's possession or control, shall grant immediate and continued access to the 

Property to the Receiver, and shall deliver all such Property to the Receiver upon the Receiver's 

request. 

5. TIDS COURT ORDERS that all Persons shall fotthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting records, 
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and any other papers, records and infonnation of any kind related to the business or affairs of the 

Debtors, and any computer programs, computer tapes, computer disks, or other data storage media 

containing any such information (the foregoing, collectively, the "Records") in that Person's 

possession or control, and shall provide to the Receiver or permit the Receiver to make, retain and 

take away copies thereof and grant to the Receiver unfettered access to and use of accounting, 

computer, software and physical facilities relating thereto, provided however that nothing in this 

paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records, or the granting of 

access to Records, which may not be disclosed or provided to the Receiver due to the privilege 

attaching to solicitor-client communication or due to statutory provisions prohibiting such 

disclosure. 

6. TillS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer or other electronic system of information storage, whether by independent service provider 

or otherwise, all Persons in possession or control of such Records shall forthwith give unfettered 

access to the Receiv.er for the purpose of allowing the Receiver to recover and fully copy all of the 

information contained therein whether by way of printing the infonnation onto paper or making 

copies of computer disks or such other manner of retrieving and copying the information as the 

Receiver in its discretion deems expedient, and shall not alter, erase or destroy any Records without 

the prior written consent of the Receiver. Further, for the purposes of this paragraph, all Persons 

shall provide the Receiver with all such assistance in gaining immediate access to the information in 

the Records as the Receiver may in its discretion require including providing the Receiver with 

instructions on the use of any computer or other system and providing the Receiver with any and all 

access codes, account names and account numbers that may be required to gain access to the 

information. 

7. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords with 

notice of the Receiver's intention to remove any fixtures from any leased premises at least seven (7) 

days prior to the date of the intended removal. The relevant landlord shall be entitled to have a 

representative present in the leased premises to observe such removal and, if the landlord disputes 

the Receiver's entitlement to remove any such fixture under the provisions of the lease, such fixture 

shall remain on the premises and shall be dealt with as agreed between any applicable secured 
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creditors, such landlord and the Receiver, or by further Order of this Couit upon application by the 

Receiver on at least two (2) days' notice to such landlord and any such secured creditors. 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or tribunal 

(each, a "Proceeding"), shall be commenced or continued against the Receiver except with the 

written consent of the Receiver or with leave of this Court. 

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the 

Property shall be commenced or continued except with the written consent of the Receiver or with 

leave of this Court and any and all Proceedings currently under way against or in respect of the 

Debtors or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Comt, provided however that this stay and suspension does not apply in 

respect of any "eligible financial contract" as defined in the BIA, and fu1ther provided that nothing 

in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business which the 

Debtors are not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors from 

compliance with statutory or regulatory provisions relating to health, safety or the environment, (iii) 

prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent the 

registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence 

or permit in favour of or held by any of the Debtors, without written consent of the Receiver or leave 

of this Court. 
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CONTINUATION OF SERVICES 

12. TIDS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors or in respect of the Property or statutory or regulatory mandates for the supply of goods 

and/or services, including without limitation, all computer software, communication and other data 

services, centralized banking services, payroll services, insurance, transportation services, utility or 

other services to the Debtors or in respect of the Property are hereby restrained until further Order of 

this Court from discontinuing, altering, interfering with or terminating the supply of such goods or 

services as may be required by the Receiver, and that the Receiver shall be entitled to the continued 

use of the Debtors' current telephone numbers, facsimile numbers, internet addresses and domain 

names, provided in each case that the nmmal prices or charges for all such goods or services 

received after the date of this Order are paid by the Receiver in accordance with normal payment 

practices of the Debtors or such other practices as may be agreed upon by the supplier or service 

provider and the Receiver, or as may be ordered by this Court. 

RECEIVER TO HOLD FUNDS 

13. TIDS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in pait, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit 

of such Post Receivership Accounts from time to time, net of any disbursements provided for herein, 

shall be held by the Receiver to be paid in accordance with the terms of this Order or any further 

Order of this Court. 

EMPLOYEES 

14. TIDS COURT ORDERS that all employees of the Debtors shall remain the employees of 

the Debtors until such time as the Receiver, on a Debtor's behalf, may terminate the employment of 

such employees. The Receiver shall not be liable for any employee-related liabilities, including any 

successor employer liabilities as provided for in section 14.06(1.2) of the BIA, other than such 
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amounts as the Receiver may specifically agree in writing to pay, or in respect of its obligations 

under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. 

PIPEDA 

15. TffiS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and to 

their advisors, but only to the extent desirable or required to negotiate and attempt to complete one 

or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to whom such 

personal information is disclosed shall maintain and protect the privacy of such information and 

limit the use of such information to its evaluation of the Sale, and if it does not complete a Sale, shall 

return all such information to the Receiver, or in the alternative destroy all such information. The 

purchaser of any Property shall be entitled to continue to use the personal information provided to it, 

and related to the Property purchased, in a manner which is in all material respects identical to the 

prior use of such information by the Debtors, and shall return all other personal information to the 

Receiver, or ensure that all other personal information is destroyed. 

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. TffiS COURT ORDERS that nothing herein contained shall require the Receiver to occupy 

or to take control, care, charge, possession or management (separately and/or collectively, 

"Possession") of any of the Property that might be environmentally contaminated, might be a 

pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of a 

substance contrary to any federal, provincial or other law respecting the protection, conservation, 

enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste or 

other contamination including, without limitation, the Canadian Environmental Protection Act, the 

Ontario Environmental Protection Act, the Ontario Water Resources Act, or the Ontario 

Occupational Health and Safety Act and regulations thereunder (the "Environmental Legislation"), 

provided however that nothing herein shall exempt the Receiver from any duty to report or make 

disclosure imposed by applicable Environmental Legislation. The Receiver shall not, as a result of 

this Order or anything done in pursuance of the Receiver's duties and powers under this Order, be 
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deemed to be in Possession of any of the Property within the meaning of any Environmental 

Legislation, unless it is actually in possession. 

LIMITATION ON THE RECEIVER'S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result of 

its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) or 

81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order shall 

derogate from the protections afforded the Receiver by section 14.06 of the BTA or by any other 

applicable legislation. 

RECEIVER'S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless otherwise 

ordered by the Court on the passing of accounts, and that the Receiver and counsel to the Receiver 

shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the Property, as 

security for such fees and disbursements, both before and after the making of this Order in respect of 

these proceedings, and that the Receiver's Charge shall form a first charge on the Property in priority 

to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour of 

any Person, but subject to sections 14.06(7), 8 I .4( 4 ), and 81.6(2) of the BIA. 

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass their accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are hereby 

referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its fees 

and disbursements, including legal fees and disbursements, incurred at the standard rates and charges 

of the Receiver or its counsel, and such amounts shalJ constitute advances against its remuneration 

and disbursements when and as approved by this Court. 
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FUNDING OF THE RECEIVERSIDP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may consider 

necessary or desirable, provided that the outstanding principal amount does not exceed $2,000,000 

(or such greater amount as this Court may by further Order authorize) at any time, at such rate or 

rates of interest as it deems advisable for such period or periods of time as it may arrange, for the 

purpose of funding the exercise of the powers and duties conferred upon the Receiver by this Order, 

including interim expenditures. The whole of the Property shall be and is hereby charged by way of 

a fixed and specific charge (the "Receiver's Borrowings Charge") as security for the payment of 

the monies borrowed, together with interest and charges thereon, in priority to all security interests, 

trusts, deemed trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any 

Person, but subordinate in priority to the Receiver's Charge and the charges as set out in sections 

14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule C hereto (the "Receiver's Certificates") for any 

amount borrowed by it pursuant to this Order. 

24. TIDS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver's Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed to 

by the holders of any prior issued Receiver's Certificates. 

SERVICE AND NOTICE 

25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

"Protocol") is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Protocol (which can be found on the Commercial List 
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website) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute an 

order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to Rule 

3.0l(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of documents in 

accordance with the Protocol will be effective on transmission. This Court further orders that a Case 

Website shall be established in accordance with the Protocol with the following URL: 

http://www.ksvadvisory.com/insolvency-cases/Forma-Con. 

26. TmS COURT ORDERS that if the service or distribution of documents in accordance with 

the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any other 

materials and orders in these proceedings, any notices or other correspondence, by fmwarding true 

copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile transmission to the 

Debtors' creditors or other interested parties at their respective addresses as last shown on the 

records of the Debtors and that any such service or distribution by courier, personal delivery or 

facsimile transmission shall be deemed to be received on the next business day following the date of 

forwarding thereof, or if sent by ordinary mail, on the third business day after mailing. 

CRITICAL PAYMENTS 

27. THIS COURT ORDERS that the Receiver may, with the written consent of the Applicant, 

make payments owing by the Debtors to subcontractors and other creditors on account of amounts 

owing prior to the date of this Order. 

GENERAL 

28. TmS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

29. TillS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of any Debtor. 

30. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give effect 

to this Order and to assist the Receiver and its agents in carrying out the terms of this Order. All 

courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to make 
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such orders .and to provide such assistance to the Receiver, as an officer of this Court, as may be 

necessary or desirable to give effect to this Order or to assist the Receiver and its agents in carrying 

out the terms of this Order. 

31. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, for 

the recognition of this Order and for assistance in carrying out the terms of this Order, and that the 

Receiver is authorized and empowered to act as a representative in respect of the within proceedings 

for the purpose of having these proceedings recognized in a jurisdiction outside Canada. 

32. TIDS COURT ORDERS that the Applicant shall have its costs of this application, up to and 

including entry and service of this Order, provided for by the terms of the Applicant's security or, if 

not so provided by the Applicant's security, then on a substantial indemnity basis to be paid by the 

Receiver from the Debtors' estates with such priority and at such time as this Court may determine. 

33. THIS COURT ORDERS that any interested party may apply to this Court to vary or amend 

this Order on not less than seven (7) days' notice to the Receiver, the Applicant and to any other 

parly likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

34. TIDS COURT ORDERS that the style of cause for this Application be and is hereby 

amended as set forth in this Order. 

ENTERED AT/ INSCRIT A TORONTO 
ON/BOOK NO: 
LE/ DANS LE REGISTRE NO: 

NOV 1 9 .. J18 

~ 
PEA/PAR: 

H 
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SCHEDULE A 

FORMA-CON RELATED ASSETS 

[ATTACHED] 
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407 BASAL TlC ROAD 
OONCOR.D,ONTAFUO,CAN.ADA 

C!m(1) Comedl Model Cl1.18o-A 16-Ton t.umng Tower Crane, SIN <38700022, (2008); 66 Meler Redlua, 92.6 
Meler Under Hook; With (ll) Towar Seollooa; Apex S. JIil Seotlons; Healnd!AC Enoloaed Operalol's Cab; 
Turntable: Hol$\Wlnohes; Hook BIPQk: Trone~ Coun~lghts: and Cllmblng Beams 

Jttm#a 
Qrr.(1) ComedB Model OTT 331-18-M 16-Ton Tower crane, SIN 06806031, (2006): 76 Mot.er Radius, 92.6 Matar 

Under Hook; wllh (12) Tower Seotlom; Apex & JIil Seotlons; Heated/AC Enolosed Oporalor'a Cab; 
Tumtable; Ho!stVv'ln~;li4lok Bl()_l:l(:J"r1ll!~ Oounto!Vllllghta; andCllmblng Beams • 

ltt>m#S 
Qrr.(1) Comodll Model OTT 331-18-M 18-Ton Tower Crane, SIN G68060tlll, (2006); 76 Meter Radlwl, 92.5 Meter 

Undor Hook; with (12) Tower Seotlons; Apex & Jib Seotlona; Heated/AC Enotosed Operalor'a Cabj 
Tumtable: Ht>lat W!nche11: Hook Blocki Troley; counterwalghta: and Cllmbln!! aeam11 • 

ltom#4 
I Qrr.{1) ., . 

/ttro#(J 
Qlv:(1) 

ltfmta 

Peoco Model PQ.2000 22,000-Lb. Tower Cl'llll8, SIN 1103, 60 Matar Reeb, 48 Matar Under Hook: with m 
TO\Wlr Seollons; ApoX & Jib Seotlons; HeatedfAC EnolOlled Opemtor'a Cab; Tumlabla; Holst Winches; Hook 
~1()_1:1(: Trolley; Counterwalghlll; and Climbing Boarne 

Pefner Model SK-200 6.25-Ton TOW8f'Crane, SIN 0003, (1981); 66 Meter R11dlua, 48 Meter Under Hook: I 
with (11) Tower Sll<!llons; Apex & Jib Seotlons; HealsdlAC Enelotled Operator's Cab; Turntable; Holat 
Vlllnmea: Hook Blad<; TtoH~ Oounte1W11lghlll; and Cllmbk,g B~--- ______ ·_ ·-f--· 

Qrr.(1) Pelner Model SK•1-i0 6.28-Ton Towor Crane, SIN 0616: 66.Motar Rodlua, 48 Meter Undor Hook: v.(th (6) 
Tower Seotlona; (3) Outer 8edlo1111: and Apex Jib Seotlon 

1tom1i1··· - -·· --
Q!Y:(1) Plllner 

0

Model SK-316 18-Ton Tower Crane, 81N 26126, (2004)i 70 Meter Redlue, 72 Metsr Under Hook; 
v.4111 (11) Tower Seollona: ApoX & Jib Seollona; Heated/AC Enclmed Operato!'e Cab; TUmmblo; Holst 
Wlnohe!l:_Hook Bl<x:i<;_Trt)I~ Coun\GMlgh!a; and CUmblng Bel!llll . 

/t!N71 fl8 

Qlv:(1) Pelnar Model SK-316 16-Ton Tower Crane, SIN 106, (1999): 70 Meter Rlldlue, 72 Meler Under Hook: :L 
. . (11) Tower Becllone; Apex & Jib Socllonsi Heated/AO Enololled Operator'a Cab: Tt.lmtablei Holst Winches; 

I Hook Blook: Trolley: Counferwalghlll; and Cllmblng Boerne . 
'-···-... --------------------------------------·-··------ ---

I 
COWAIIYIWIIIIHlm41111dOCNl!lldm~Urllod ' 

12 l!l'l'll(TOVIDATIII.U,211.2016 
IUll'OIITDAlll! ,i,up110, :a:!IO 
JOl!Hllldllllllt~ 

-------------------·--

" 

. c.ft. • 111: I .•... ~,; F. : ,· ·.r$ 
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~- I Qn';(1)' PelnerModel SK-31618-Ton Tower crane, SIN 000, (2000): 70 Meter Radilla, 72·Meter Under Hooki with 
· (11) Tower Sections; Apex & Jib Seallons; He11ted/AO Enoloaod Operators Oab; Turntable; Holat Winches; 

iiimiro 
Hook Bloclc; Trol1ayj Counterweights; and Clmblng Beams 

• Ml - Pt •·-- ••I•• -••--• ..,,_, .,..,N.......,I l,f*fll~ 

QIY:(1) Pelnor Model SK-415 20-Ton Tower Crano, SIN 28078, (2004); 76 Melot Redlue, 00 Motor Under Hook; 
wllh (11) Towor Sootlooo, (6) Top Sections; Apex & Jib Seollona; Heated/AC Enclosed Operato(e Oeb: 
Tum!al)le; tlolllt \'Vlnohe&l Hook Blo<i<; 'TNllloJi CourrterwD!Qhllli and CHmblng Bellllla 

ttem ,11 
Qrn(1) Grove Model RT74S-4S-Ton 'Nhaol Rough Terrain crane, SIN 70173, (1008); with OIJ!rlggere; (New Engine 

2016) 
:amf:12 

Qn';(1) I.Qtof Mlsoeftaneollll and Large Quantity of Tower Crane Prut& and Component&, To loolUdo But Not Limited 
To; Bet1mr, Adllf)lora: Braokote: Panela: Comar UnJl.s: Bra08ll~ Frames: Jecka; Extenelona: SoreW!I: Beaea: 

ff;qntfl.14 

Oeoka; Raoka: Clips; Tube; Planks: S~Lltooksi Beakets; eto, 

Comodll Mod&! 011.180-A 18-Ton Lufllr,g Towor Ot'al19, SIN 08708030, (2008): 65 Meler Radius, 92,6 
~ Under Hook; wllh (9) TOW!II' 89Qllons: Apex & Jib Seotlons; Heated/AO Enclosed Operatol'a cab: 
TUm!able; Hola£Wln0hell; Hook Block; Troll!Yi Counlorwelghts: and Ollmblng Beams; (Nol lnspooted) . 
~~et DooumenJ!lilon In Ph~h ~} 

QTY.(1) Comedl Mod11I CTl.18o-A 1S.Ton Luffing Tower Crane, SIN 00700011, (2006); 56 Meter Radius, 92.6 
Meler .Under Hookj wllh (9) TO'\Wf Seotlons; Apex & Jib Sections; Heated/AC Enoloaad Operator's Cab; 
Turntable; Holst Wlnohe11: Hook Block: Trolley. Countenvelghls; and Cllmblng 1:16Mlll: (Not lnapeoted) 

1{iii,-{tttr 

:-

r--

I qn,:(1) ComooR Model CTL18o-A 16-Ton Luffing Tower Crsne, SIN 08707028, (2007); 55 Meler Radius, 9.2,6 
; Meler Under Hook; with ({)) Tower Soollono; Apex S. Jib S.otlons: Heeted/AO Enoloaed Opemtol"o Ollb; j j _J 
I -~ml!1>J!i Holat Wll)chea; Hool< Elk>cki Trolley; Co~~: ~'L Cilrnblng ~8!111~: (Not lnapec.ted) ,.,_ _ .._ _ . 

I 00\ll'Al«HAMlll ~cmtwoll:n~Udw 
ll'NOTIVII llAT1il M/H,toll 

13 lll!JIOII.T 0.-.llll /qQd 10, toll 
JOBHUUlllllll~ 

mw• ,ti!:!::*'••· .,tt, B . · . er.s 
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lt4m#11 

Oomedll Model 01l180./>. 18-Ton l.t.tfflr,g Tower crane, SIN G870706o, (2007); 66 Meter Rad!Us, 82.6 
M9\er Under Hook; with (O) Tower Sadlons; Apex A Jib Seel.Iona; Healad/AC Enclooed Operatoril Oab; 
Turntable; Hollt Winches; Hook Blook: Tr~l~ Oou~hlll; and_ CIIITllllrq E!_~srrt!iJl'l<lt lnsp!Mlted) 

Cl'IY:(1) Ccmedll Model CTI.250,A 1e.Ton l.ufflng Tower Cnme, SIN 01006004, (2006); 65 Mol.Gf Radlus1 92.5 
Meter Under Hook: with (10) Tower Soolon!: Apex & Jib Seollonll; Healad/AC Enolosed Operatoni Oob; 
Turntable; Holat 'vV!nohe!i_ Hook Block: 'Troll&}'; CounterYll)IQhll!:_arid Ctlmbll)!l Beo.ma: (Nol ~~d) 

l lti)i!1ft.11 
! on-:(1) Canedl Modol OTl.260-A 16-Tro Luffing Tower crane, SIN 01006006, (2006): 66 Melllr Radlus;,92.6 

Memr Under Hook; with (10) Tower Sectlons; Apex & Jib Seolloml: Healad/AC Enolosed Operatota Cab; 
Tumtabls;J:l()j~t~o; l-loo!<.131~ Trolk;,yj Countsrwef111\ts: lllld Clllnblt,g ~Jl'lotlnsr.>.eoted) 

ltemt19 
on-:(1) Comtdll Model CIT 331-18-M 16-Ton TOWl!r Crane, SIN 05906001, (2005); 75 Meter RadlUD, 92.6 Metor 

Under Hook: \\1lll (12) Tower Seollcns; Apex & Jb Seollons; Healoo/AC Endosed Opera.tol'a Cab; 
Tumtablai Hoisl Wlnolles; Hook Blook; Trolley; Countel'N9!ghtll; and Olm.blt,g !&Slllli. ~ot Im! 

tamt120 . 
on-:(1) Comedll Model OTT 331-18-M 16-Ton Tower crane, SIN 06905026, (2006): 76 Melllr Radius, 92.B Meter 

Under Hook: Ydlh (12) Towor SIIOl!ons; Apex & Jb SeolloM; Heated/AO Enoloaed ()pe1lltor'11 Cllb; 
TUmtable: Holst Wlnohe11; Hook Blod<: Trolley: Counlerwa!G!l~; lllld C.Rntl:ll!lgElfla~i (Not lne 

ltsmt:21 . 
CITY:(1) Pe000 Modol PC-1600 22,0oo-Lb, Towar Crane. SIN 0710; 60 Meter Radius. 48 Mo18r Under Hook; w1th (7) 

TOW'81' SIIOl!ona: Apex & Jb SIIOl!ons; Heated/AC Enolosed Opemtor'a Cab: Turntable; Holllt W!naltos; Hook 
Block; Troffer, Collnlll1V1111ohl8;and ql!fnblng Beams: (Not lnep!)Olod) 

tam#22 
CITY:(1) Poooo Model PC-1800/2000 (Hybrid) 22,000-l.b. Tower Crane, 8/N 0803, (1978); 60 Motor Radius, 48 

Meler Under Hook; \\1lll (7) Tower SIIOl!ons: Apex & (4) Jib Seollona: Haalad/AC Enolooed Operator'II Cab; 

1temtw 
Turntable; Hollt Wlnohea; Hook Blook; T~Counter.volgl_l?; .lllld OU!lll>il)l.l Beams 

. CITY:(1) Pecoo Model P0-2000 22;000-Lb. Towor Crane, SIN 0907; 60 Meter Redlutl, 48 Melllr Under Hool<: w1th (7) 
! Tower SIIOl!ons; Apex & Jib Sedlons; Heeted/AC Enolo!'ed op«atot's Cab; TUmtablej Holst Wlnohee: Hook 

~ 

1 
I 

' 
~ • •• , Blad<: Troller, Ooun\Glwelghls; _!llld Cllmblng Baama -·· -· _ ; 
1 ttemtlU l 

L Qn:{1) Poooo Model PC-3600 2.8,000-IJ>. TOW8f Crone, SIN 804, (1960); 60 Mater Rsdk!&, 35 Meler Under Hool<; 

1 
with (7) Tower Seo!lons; Apex & Jib Seollons: Hestsd/AC Eno!olllld Op&rotot'a Ceb; TUmtabte: Holst 
Wlnollee: Hook Blook; TroUey: Counterweights; end Climbing Beamaj (Not Int 

- ----.l 

I 
COlll'NIY!fAillll~Cfttllu,llm~Umloll 
ll'l'll01IVII DATIIIJ.t, b, li014 

14 Rl!l'<!ftTOOll!Ati;ual1~2!!10 
JOBlll/1&1111111~ 

1:3:S.~r.dan• 
~ BreGlers 
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ltlmll2t1 
Qn\'(1) 

1iiiiiia, 
ctm{1) 

Paoco Model .. P. (l.3. 000 ~-T-c-, &W 01W/1~ ~ --~ --~~ ••• With (El) Towor seotkln,; Apex & Jib Seotlona; Heated/AO Enclosed Operator'& Cab; Turntable; Hots\ 
Wlnohea; Hook Block; Trolley; Oounterwelghls; end Clmblng Beams; (Not lnep1,1ated) 

Pelnar Model SK-316 16-Ton TO'i'IW Crane, SIN 251271 (2004); 70 f.Jletl!r Radius, 72 Meter Under Hool<; 
With (11) Tower 800!10111: Apex & Jib Seotlona; Heated/AO Enclosed Of)t)l'afor'II Cab: Turntable; Hollt 

I • VV!f!.1!1~ Hook Bloa<; Troller; ~~~.lghhl; ~ C1'nblng Beams; {N~ 2f!.ot&l:I} 

I 
/tl!m t».7 

ctm{1) Pelner Model 8~16 16-Ton Tower~. 8/tl 261481 (2005): 70 Meter Radluo, 72 Meter Under Hook; 
With (11) Tower Seotlone; Apex & Jib Seollons; Hee.ledlAO Endosed Opemtor'e Cab; Turntable: Hollt 

I Winchel!: Hook Blod<; Troley;.Ooun~ and Cllmblng Be~; (Not 
ltom'l/:tfl • 

Qrr.(1) Palner Model SN188 12-Ton Luffing Tower C1'81'18, SIN 006, {1999); 60 Meisr Radlue, 98 Metar Under Hook; 
wl!h (4) Single, (1) Double Tower Secll0118; Apex & Jlb Sectlonll: Heated/AC Endoal:ld Operafor'a Cab; 

-:-'\ 

l 
J __ l 

I , ~•: HollltWlnohas; Hook Block::!°'~ Counte1W81Qhlll: and Ollml:llng Booms: (Not Ina~ ~ , I -· 
!01»#211 

Qrr.(1) Potaln Model MR405 24-Ton Luffing Tower Crane. SIN 870611-M, (11199); 60 Metl!r Radius, 126 Meter 
Under Hock; With (11) Tower Seotlornr, Heel & Jib Seollons; Heabad/AC Enololled Opera!or's Cab, (Broken 
Window); Tumtable: Holst Winches; Hook ·Blod<; Tloltor, Counl:olwelghta: and Climbing Beams; (Not 
.lnepe 

ltom~O 
Qrr.(1) Manll!M'oo Model 8000 80-Ton Cravner Crane, SIN 8601037, (2007): (Not lnspocted) cemt1-r-- - -- -- ----- -- - --
QTl:(1) Manllowoo Modal 6000 80-Ton Crawler Crane, SIN am1202, (2011); with Profaoo Touch s«een Monitor; 

CountorWelQhls; Model J60024RTC Hook. SJN 1i-7238, SO.Ton L081:I, 7,a• Rope, 64A1 MT; lllld 160' Main 
l.atlloe Boom: (Not lnllpooted) 

ft&ni 1132 
(AemDooumenlatlon 1ny)10!Doraph ~> --------------1---

!
. Qrr.(1) Grove Model RT640E 40-Ton Rough T&miln era.no, SIN 231527, (2011): With 4-Seotlon 102.' Mein 

I 
1 
I 

l 
I 
! I 

Telesooplo Boom: end 46' SWlng AWS)J Jib. Y<ifh SllnQor; (Nol lnapeol&d) • 
, , _ • .. (1se8t ~llltlon In PttotogrQph Sedlon) • 

•/t&m#J:J3 ~ _l 1 I Qrr.(1) Grove Model RT640E 40-Ton Rough Terrain Crane, SIN 227164, (2011); 12,569 Hollfll lndlooted; v.ilh ti• 
i_ .. Seotlon 102' ~aln T~ 13oomt end 46' SWlng Away Jlb, v.4tll Stlngar _ ·-• •• , • __ _j 

I 
COlill'AN'ilfAWII Dond!4lld ~ ~ UIIIOII 
lffl!Offlt!DATlll..l.(y,S,201S 

16 N!l'OI\TMTlll/lug1111lO,RlllC 
1(111~-llm 

f.«'Gi,At1"·1) 
IHl Bf4tfi,011s 
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\ 
\ 

Fuehun Yong!l'lao Modal QIJY80A 80-Ton Crawler Crane, ~J~,J~ with LSI L~~ Monitor 

Grove Model RT65S 86-Ton Rough Terrain Crane, SIN 33378, (1976); 1,683.9 Houre lndloated; wllll 4-
Sootlon Telesooplo Boom: (Not Inspected) 
iAl!Nt Oocumontallonln Ph~ph Soollon 

Lot of OonoretG Forming & Shoring RGlll:al Eqlllpmontj (Noto: Baood On Information SuppRed By Tha 
Companr, Co111plate Detallod Uet Localed In Appen~) 

I 
COlll'Mn'NA!flll~~~Lllfl•4 

16 ~~=::1: 
JOll~IIO!ll211t 

-,. 

1:-1·Gqr~o 
ffl'l·•Bfbtfler-s 
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Q1Y Year Make & Model or Enuloment Descriotion 

20 2014 Ford Fl 50 XLT Pickup truck 

1 2013 Kenworth TSOOB Boom Truck with 30 Tonne Manltex Crane 

1 2015 Kenworth T880B Roll-Off Truck 

4 Roll-Off Deck for 2015 Kenwoth T880B Roll-Off Truck 

1 2006 Kenworth T800 Roll-Off truck 

4 Roll-Off Deck for 2006 Kenworth Roll-Off 

l 2012 Milano 32 Ft Trailer (Accomoanles 2013 Kenworth Boom Truck) 

l 2015 JC 34 Ft Traller (Accomoanles 201 5 Kenworth T880 Roll-Off 

2 2015 Doosan Cl 85 Diesel Comnressor 

3 2012 cat 1 oo KW Dlesel Generator 

1 2010 cat TH360B 10.000 lb Caoacltv Telehandler 

1 2016 Putzmelster Thom..:.Katt TK60HP Shotcrete Puma-Trailer Mounted 

15 Knaack lob Box 4830 comorete With tools : skllsaws.rotarv hammers. 

extension cords, lmoact auns • hand tools *(ALL USED) 

5 20 Ft Storaae Container 

4 Moolle Office Trailer 8' x 16' 

113



. 
1 Schwlna SPSOO Concrete Pumo Traller Mounted 

40 Used Concrete Buckets 

4 Used Office fumlture, flllna caolnets. dlqitlzer. comouters 

Perl Mo480 Aluminum Multloroos for formlna 

Perl MP350 Aluminum Multioroos for formlna 

Perl Panels and .Accessories for formlna Value lncludlna Multioroos 

114
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~~Oummf,~~ 

,· °Sep620i8 . . 

115



116



fv~ I 

SR370 TRUSS CROSS BRACE 10ft (3.04M) 250 $ 105.00 $ 26,250.00 
SR3991, RIVET 3388 $ 2.00 $ 6,776.00 

--.,, $R4045 PIN HITCH 3388 $ 0.25 $ 847.00 
SR4354 TRUSS JACK RETAINER 800 $ 6.00 $ 3,600.00 
SR513 SCREWJACK UNIV, ALUMA FRAME 3000 $ 60.00 $ 180,000.00 
SR5160 J HEAD FOR 1M JACK 60 $ 25.00 $ 1,500.00 
SR621 SCREWJACK UNIV, AWMACS FRAME 21364 $ 70.00 $ 1,495,480.00 
SR60 ALUM DROPHEAD BEAM 10'8"(3.20M) 11 $ 282.00 $ 2.882,00 
SR6161 HEAVY DUTY GALV •. SHORE 8'6" TO 11' 6885 $ 156.00 $ 1,067,176.00 
SR62 BEAM AWMA 10FT (3.04M} 1200 $ 160.00 $ 192,000.00 
SR6406 POST SHORE EXTENSION 2' 1064 $ 50.00 $ 53,200.00 
SR7436 SCREWJACK 1M W/HANDLE: MKII ASS'Y 188 $ 80.00 $ 16,040.00 
SR7551 PLATE BASE FOR 1M SCREW 128 $ 18.00 $ 2,048.00 
SR85 BEAM ALUMA 9FT (2.75M) 1812 $ 144.00 $ 280,928.00 
SR9310 TRUSS W OUTER 30ft (9.14M) #SE 200 $ 3,098.00 $ 819,600.00 
SR9317 ALOMA DEIC RACK 1 $ 472.00 $ 472.00 
SR9381 4'X5' ALUMACS FRAME 1000 $ 319.00 $ 319,000,00 
SR9466 1 M BASEPLATE SCREWJACK MARK II ASS'Y 2782 $ 118.00 $ 328,276.00 
SR9467 1M JHEAD SCREWJACK MARK II ASS'Y 2850 $ 119,00 $ 339,150.00 
SRALT18 18' ALUMINUM TUBE 8 $ 78.30 $ 626.40 
SRALT4 4* ALUMINUM TUBE 185 $ 19.60 $ 3,628.00 
SR8104 CROSS BRACE 10X4 1800 $ 42.80 $ 77,040.00 
SRBCSSV BEAM CLIP SCAF SPEC V cm BT 11 $ 6.50 $ 71.50 
SRBP1 BASE PLATE (FIXED) 18 $ 18.20 $ 291.80 
SRCSR 8" RUBBER WHEEL CASTER 4 $ 216.00 $ 860,00 
SRK870001 ADJUSTABLE CC HEAD (3 WAY) 10 $ 11>1.00 ·s 1,510.00 
SRK870002 PANEL PALLET CC4 LARGE (5'XS'X7.25') 30 $ 1,040.00 $ 31,200.00 
SRLVAC-S LAYHER ADAPTER SWIVEL 181 $ 53.80 $ 9,737.80 
SRRAOW RIGHT ANGLE WEDGE CLAMP 2" X 2" 11 $ 21.50 $ 236.50 
SRSJB SCREWJACK W/BASEPLATE 24• 34 $ 42.70 $ 1,451.80 
SRSLB10 Sl:JRELOCK BRACE 10FT (3.06M} 22 $ 96.75 $ 2,128.5.0 
SRSLB7 SURELOCK BRACE 7' (2.13M) 175 $ 81.38 .$ 14,241.50 
SRSLBC SURELOCK BASE COLLAR 45 $ 24.83 $ 1,117.35 

SRSLDH10 SUR.ELOCK DBL LEDGER 10FT 3,05M 2 $ 154.05 $ 308.10 
SRSLH10 SURELOCK LEDGER 10FT (3.06M) 17 $ 77.83 $ 1,323.11 
SR.St:H22 SURELOCK LEDGER.2FT 2 (0.65M) 3 $ 37.41. $ 112.23. 
SRSLH310 SURELOCK LEDGER 3FT 10 (1.15M) 280 $ 44.72 $ 12,521.60 
SRSLH36 SURLOCK LEDGER STRWY 3FT61.07M 72 $ 63.32 $ 4,569.04 

SRSLH62 SURELOCK LEDGER 5FT 21N{1,57M) 10 $ 51.60 $ 516.00 

SRSLH70 SURELOCK LEDGER 7FT (2.13M) 480 $ 80.83 $ 29,102.40 
SRSLSB2B SURELOCK SIDE BRKT 21 IN(0.65M) 2 $ 77.08 $· 164.16 
SRSLSB3B SURELOCK:SIDE BRKT3 BRO .81M 1 $ 150.50 $ 160.50 
SRSLSP70 PLANK STEEUSPll)7' 2.13M W/HR .89 $ 109.11 $ 9,710.78 
SRSLSS70 STAIRWAY ~TRINGER 7FT (2.13M)M 69 $ 477.64 $ 32,970.96 
SRSLST TREAD STAIRSCAFD. 8 X 3 MKS 253 $ 89.88 $ 17,679.64 

SRSLVP33 SURELOCK STANDARD 3FT 31N(1 M) 26 $ 42.25 $ 1,098.50 
SRSLVP411 SURELOOK STANDARD 4FT 1.11.6M 30 $ 57.73 $ 1,131.90 
SRSLVP87 SURELOCK STANDARD 6FT 71N(2M) 68 $ 71.06 $ 4,121.48 
SRSLVP910 SURELOCK STANDARD 9FT 1 OIN(3M) 201 $ 106.32 $ 21,370.32 
SRSSP10 10' STUPLANK GALVW/HOOKS 12 $ 138.40 $ 1,880.80 
SRSSPS 5' STIJPLANK GALV.W/HOOKS 5 $ 88.30 $ 431.50 
SRSSP7 7' STIJPI.ANK GALV.W/HOOKS 80 $ 108.00 $ 8,640.00 
SRSSRS SYSTEM RACK SMALL 5 $ -411.B0 $ 2,059.00 
SRSSX582 GOOSER10' 8 $ - $ . 
SRU043006 METAL BASKET 4'X3'X2' 20 $ 307.00 $ 8,140.00 
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SCHEDULEB 

SARAMIA CRESCENT PROPERTY DETAILS 

PIN: 03276-0174 LT 

Description: PCL 11-1 SEC 65M2724; BLK 1l PL 65M2724; SIT LT590331; SIT LT579695 
VAUGHAN 

Address: 131 Saramia Crescent, Vaughan, Ontario 
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SCHEDULEC 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ____ _ 

AMOUNT$ ______ _ 

I. THIS IS TO CERTIFY that (RECEIVER'S NAME], the receiver (the "Receiver") of the 

assets, undertakings and properties [DEBTOR'S NAME] acquired for, or used in relation to a 

business carried on by the Debtor, including all proceeds thereof (collectively, the "Property") 

appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the "Court") dated 

the_ day of ___ , 20_ (the "Order") made in an action having Court file number -CL-

--- has received as such Receiver from the holder of this certificate (the "Lender") the 

principal sum of$ ____ _, being patt of the total principal sum of$ _____ which the 

Receiver is authorized to borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [ daily][monthly not in advance on the ___ day of 

each month] after the date hereof at a notional rate per annum equal to the rate of ___ per cent 

above the prime commercial lending rate of Bank of ____ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Coutt, a charge upon the whole of the Prope1ty, in priority to the 

security interests of any other person, but subject to the priority of the charges set out in the Order 

and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself out of 

such Prope1ty in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at the 

main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no cettificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver to 

any person other than the holder of this certificate without the prior written consent of the holder of 

this certificate. 
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with the 

Property as authorized by the Order and as authorized by any further or other order of the Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any sum in 

respect of which it may issue certificates under the terms of the Order. 

DATED the __ day of _____ ., 20_. 

[RECEIVER'S NAME], solely in its capacity 
as Receiver of the Property, and not in its 

personal capacity 

Per: 

Name: 

Title: 
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BRIDGING FINANCE INC., as 
agent for 2665405 ONTARIO INC. 

Applicant 

1033803 ONTARIO INC. and 1087507 ONTARIO LIMITED 

Respondents 

Court File No.: CV-18-608978-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

Proceeding commenced at Toronto 

ORDER 
(Receivership Application) 

Goodmans LLP 
Bay Adelaide Centre 
333 Bay Street, Suite 3400 
Toronto, ON M5H 2S7 

Howard Wise (LSO#: 25190F) 
Christopher G. Armstrong (LSO#: 55148B) 

Tel: 416.979.2211 
Fax.: 416.979.1234 

Lawyers for the Applicant 

126



... .. 
This is Exhibit 3 referred to in the 

Affidavit of Aidan Bal l 

sworn before me this 16th day of September, 2022 

A commissioner for taking Affidavits 

64906074.1 
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MILLER THOMSON 
l.o. VO CATS LA\:\' YE RS 

December 21, 2018 

Without Prejudice 

Private and Confidential 

Sent via E-mail 

Bobby Kofman and Noah Goldstein 
KSV Advisory Inc. 
150 King Street West, Suite 2308 
Toronto, ON M5H 1 J9 

Dear Sirs: 

MILLER THOMSON LLP 

Michael Farace 
Direct Line: 905.532.6618 
Direct Fax: 905 660 0139 
mfarace@m1llerthomson com 

File 0210163 0003 

T " 

F 905 660.0139 

Ml LLERTrlOMSON.COM 

Re: Construction Contract in respect of Massey Tower located at 197 Yonge Street, 
Toronto ("Project") 

Please be advised that we are the lawyers that represent the owner of the above-noted 
Project, MOD Developments (197 Yonge) Limited Partnership ("MOD"). 

We understand that you are the Receiver appointed pursuant to the court order issued by 
the Ontario Superior Court of Justice dated November 19, 2018 in Court File No. CV-18-
608978-00CL (the "Court Order'} KSV has not advised who their lawyer is in relation to the 
Project Please advise who that is. 

It has just come to our attention that, in fact, the November 19, 2018 Court Order made 
under Court File CV-18-608978-00CL appointing KSV as Receiver of two companies 
pertains to two companies, neither of which is the counterparty to MOD's contract with 
respect to the Project. Attached hereto is a copy of the signature page of the Contract In 

128



Page2 

fact the Contract is between MOD and Forma-Con Construction a division of 1428502 
Ontario Limited ("142"). Clearly, the party to our ciient's Contract operating as Forma-Con, 
142, is not a corporation over which you have capacity as Receiver and Manager. since it is 
not named in the Court Order. We will further review, with MOD, the actions taken by KSV in 
relation to the Project and the Contract in light of KSV's lack of jurisdiction. 
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This letter is Without Prejudice but we, alone, reserve the right to choose to withdraw the 
Without Prejudice designation. 

Yours truly, 

Michael Farace 
MF/ps 
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ARTICLE A-9 SUCCESSION 

9.1 The ( ·omr,ll'I shall cnurc It) the benefit nf anJ bl.' binding upon the parties h.:rew. their rc~pceti\·e heirs. legal reprc,entath..:s. 
sucecss,m;. and assigns. 

In witness whcrcorthe parties hereto ha\e executt:d this Agn:cmt:nt by the hands nfthdr du!) auth,iriz<.!d reprcscntath cs. 

SIGNED AND DELIVERED 
In the prcs<.!ncc of: 

\VITNESS 

WITNESS 

OWNER 

MOD Developments (197 Yonge) Limited 
Partnership 

Noorez Lalani, Vice President 

TRADE CONTRACTOR 

Forma-Con Construction ( A DIVISION OF 
1428502 ONTARIO LIMITED) 

Michael Solano, President 

X /1 H'hert' l1:'J:tll JlVl\1/;,;·/r,11, local pro~ ·uce Pr l Jt1 lit/I' or frail,: t 'omr.,,·tor rt'•Jlllr,.t/ttt-'!11 c.1/1, /or 
(d) prru~/ 1fuutlwn(t" 1t1 t::(t'(.:11/t." tin:. d111s1m1cnr • .1u.11..-h ,;ud1 /JhM!f t~I untl:on~·r m the Jt1rm ,!l ,1 ("t'r/1l:n.l 1.-·opy ,~t ti ft.'_\olutmn IUJJnl11}!, th,: n:pr.:,,el1Mli\'d\/ .1!i/h!1N:t'd 

lo JJJ.7111fu.~ A;:,rc.:mcn1fi:r anJ 1u1 hdi.1(f ol tht' .. 0'7'f1fdf10H or ;,1rt,1i.·r1J11r: or 

rfi; th,· uJfhm~ r1la car;x1rutc .,r:al. tlus A;.rr.:cmi~nt .,hould l,1,,~ rrort.:r~r ,,i.:,1/.:J 

6 CCDC 17 - 20Hl 
.\'oft'" rlus crmtra..t I.\ prot(acJ bycopyt1;:,h1 i/Jc of ti ( '('/J( • 1- do,/umou not 1,..mummn;,: d l ·,•tu· 1- u1r:1n;du 'h.·,1/ ctxm,t1t111c, an mfnrt¥,.,·mcnt ,,fj,..u/~1ngi:r Onl_t 

Hf,!11 tl:n .:nmnu:t t{ ti:,· d.u("Jitn;.•nt ,·m•,,:r J);.1}!,t' h,•,,r, ., ( ~t ·n, i- .;op,r,J.!h{ .>Cai ln ~kmo1:•tru:~~ tlr$Jl d ,"\ !hft.~n,l!.·d h) the p.trtl('l Id ht.· ~lit ~, .. -... 11r~lft' ,mJ 

1111.imcr:J.:d 1·i:rsum o{( 'l 'J){' ;- 2tJf O ,.:,r,.:.:1u to thi.: t:Xh"nf rhar ,my ailcrat;mn, :J~l,itl!utH or rr.n .. /:f1.·.11Jm1\ ,tr,· \i..'I forth 111 n1pp!,·nNm,11:i·,·muh1mm 
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This is Exhibit '( referred to in the 

Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

A commissioner for taking Affidavits 

64906074.1 

132



Court File No. --------------
C'V- l9 - oa & 1&1J -1 . 0000 ONTARIO 

SUPERIOR COURT OF JUSTICE 

IN THE MATTER OF THE CONSTR UCTION ACT, R.S.O. 1990, C. c-30 

BETWEEN: 

KSV KOFMAN fNC. in its capacity as Court-appointed receiver and manager, 
without security, of all of the assets , undertakings and properties of I 033803 
ONT ARIO fNC. , operating as Fonna-Con Construction and Forma Finishing 

______ ("Fonna-Con"), and 1087507 ONTARIO £NC. (together with Fonna-Con, the 
,,-~~) ' i-;i o,9 c "Debtors") acquired for, or used in relation to a business carried on by the 

'/'.~ o Plaintiff 

\ 

... ;:~· , / 0% Debtors 

N -n 
, c.. 

•·. c::- - and -
'•• !7 

\ ~ f)' 
,"<:- '? 

()~ JUSTIC~ 

MOD DEVELOPMENTS (197 YONGE) LIMITED PARTNERSHIP 

STATEMENT OF CLAIM 

TO THE DEFENDANT(S): 

Defendant 

A LEGAL PROCEEDTNG HAS BEEN COMMENCED AGAINST YOU by the 
Plaintiff. The claim made against you is set out in the following pages. 

IF YOU WlSH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for 
you must prepare a Statement of Defence in Fonn 18A prescribed by the Rules of Civil 
Procedure, serve it on the Plaintiff's lawyer or, where the Plaintiff does not have a la,.vyer, serve 
it on the Plaintiff, and file it with proof of service, in this court office, WITHrN TWENTY 
DAYS after this Statement of Claim is served on you, if you are served in Ontario. 

If you are served in another province or territory of Canada or in the United States of 
America, the period for serving and filing your Statement of Defence is forty days. If you are 
served outside Canada and the United States of America, the period is sixty days. 

lnstead of ser,iRg and filing a StatemeRt of Defenee, )'01:1 may ser\'e and file a Notiee ef 
hHent le Defend i.a fef'ffl 188 preseribed by Ute Rul-es o/Ci·;il Prneedtwe. This •,i,·i!l enlitle ye1:1 to 
tea ,no,e tlays withiA 1n1hieh to sep,•e IH!d file yo1:1r Statement of DefeAee. 
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IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN 
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF 
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, 
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID 
OFFICE. 

Date lfbrch L-1, ,a?Ol 9 Issued by 

Address of 
~ Local Registrar 

court office: 393 University Ave., 10th Floor 
Toronto, ON 
MSG 1E6 

TO: REGISTRAR, SUPERIOR COURT OF JUSTICE 
393 University Ave., 10th Floor 
Toronto, ON 
MSG 1E6 

AND TO; MOD DEVELOPMENTS (197 YONGE) LIMITED PARTNERSHIP 
8 Price Street, 4th Floor 
Toronto, ON 
M4W IZ4 

AND/OR 

550 Burrard Street, Suite #600 
Vancouver, BC 
V6C2BS 
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CLAIM 

l. The plaintiff claims: 

(a) a declaration that it has a lien (the "Lien") in the amount of$ 2,038,704.26 

pursuant to the Construction Ac/, R.S.O. 1990, c. C.30, as amended; 

(b) damages of $2,038,704.26 plus any additional applicable taxes, to be paid by the 

defendant; 

(c) an order, if necessary, that payment of the damages be made from the security 

posted with the Accountant of the Superior Court of Justice to vacate the Lien (the 

"Security"); 

(d) pre-judgment and post-judgment interest in accordance with the Contract (as 

defined below) or in the alternative in accordance with the Courts of Justice Act, 

R.S.O. 1990, c. C.43, as amended; 

(e) payment of its costs of this action; 

(f) for the purposes set out above, and for all other purposes, that all proper directions 

be given, inquiries made and accounts taken; and. 

(g) such further and other relief as the Court may deem just. 

The Parties 

2. KSV Kofinan Inc. ("KSV") was appointed as receiver and manager, without security, of: 

(i) all of the assets, undertakings and properties of 1033803 Ontario Inc., operating as Fonna

Con Construction and Forma Finishing ("Forma-Con"), and 1087507 Ontario Inc. (together 

with Fonna-Con, the "Debtors") acquired for, or used in relation to a business carried on by the 
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Debtors; (ii) certain specific assets of Bondfield Construction Company Limited and Bondfield 

Construction Equipment Ltd; and (iii) the real property known municipally as 131 Saramia 

Crescent in Vaughan, Ontario (KSV, in such capacity, the "Receiver"), by order of the 

Honourable Justice Hainey of the Ontario Superior Court of Justice (Commercial List) dated 

November 19, 2018 (the "Order"). 

3. Forma-Con is a construction contractor based in Concord, Ontario. 

4. MOD Developments (197 Yonge) Limited Partnership ("197 Yonge LP") is the 

developer of the Massey Tower, a 60-storey condominium tower (the "Project'') under 

development at 197 Yonge Street, Toronto, Ontario (the "Site"). 

The Contract 

5. On or about December 19, 2014, Fonna-Con entered into a contract with 197 Yonge LP 

(the "Contract") whereby Fonna-Con agreed to provide work and materials in connection with 

the Project. The work and materials that Fonna-Con agreed to provide included concrete forming 

and falsework, void fanning, concrete p!acing and finishing, temporary· shoring, hoisting, 

coordination management of rebar placement, and the supply and installation of concrete 

accessories. The contract price, including applicable taxes, was $23,084,770. 

6. · Forma-Con continues to supply work and materials on the Project. 

The Receiver's JLien 

7. As of December 14, 2018, Forma-Con had made improvements to the Site valued at 

$2,038,704.26 for which it has not been paid. 197 Yonge LP is indebted to Forma--Con for the 

sum of $2,038,704.26. 
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8. This amount is due and owing. The Receiver has made a demand for payment on behalf 

of Fonna-Con, which payment has not been made. The failure by the defendant to pay this 

amount is a breach of the Contract. 

9. In the alternative, the Receiver is entitled to compensation on a quantum meruit basis as 

against the defendant. 

10. By reason of Forrna-Con supplying the services and materials that it did, Forma-Con has 

enhanced the value of the Site and enriched the defendant. The defendant has received the 

benefit of this enhancement and has been unjustly enriched by the amount of the Receiver's 

claim. The Receiver therefore seeks restitution on the basis of unjust enrichment. 

11. By reason of perfonning the work described above, Forma-Con became and is entitled to 

a lien upon the estate or interest of the owner of the Site. On February 13, 2019, the Receiver 

caused to be registered in the Land Titles Office for the Land Titles Division of Toronto (No. 80) 

at Toronto, as instrument no. AT5076132, a claim for lien on the Site for $2,038,704.26. A copy 

of the claim for lien is attached to this statement of claim as Schedule "A." 

12. The Site is described in the claim for lien as: 

PIN 

Description 

21098 - 0011 LT 

PCL 8-30 SEC Y2; PT PARK.LT 8 CON 1 FTB TWP OF YORK 
PT 6 AND 7, 66Rl5815; 
T/W PT PARK.LT 8 CON I FTB TWP OF YORK, PT 8, 
66R15815 AS IN LT89861, srr AND EASEMENT OVER PTS 6 
AND 7 ON PL 66R15815 AS IN AT3692232; 
TORONTO, CITY OF TORONTO; 
SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
66R27069 1N FAVOUR OF LT 8 W/S VICTORIA ST, 9 W/S 
VICTORIA ST, 10 W/S VICTORIA ST PL 22A AS IN 
AT3631950; SUBJECT TO AN EASEMENT OVER PART 26 

137



-6-

ON PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 
FTB TWP OF YORK; 
PT LT 7 W/S VICTORIA ST PL 22A TORONTO AS IN 
EP62953 & EP69249 AS IN AT3631950; 
SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
66R27069 IN FAVOUR OF PT LT 7 W/S VICTORIA ST PL 
22A TORONTO AS IN EP12249 (FIRSTLY) AS IN AT3631950; 
SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
66R27069 1N FAVOUR OF PART OF PARK LOT 8, 
CONCESSION l FROM THE BAY AND PART OF LOTS 6 
AND 7 ON W/S VICTORIA STREET, PLAN 22A, 
DESIGNATED AS PARTS 1, 2, 3, 4, 5, 6, 7, 8, 9, 39, 43, 44, 45, 
46, 47, 54, 55, 56 ON PLAN 66R27069 AS IN AT3631950; 
SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
66R27069 INF AV OUR OF PT P ARKL T 8 CON 1 FTB TWP OF 
YORK.AS IN CA706172AS IN ATI631989; 
SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB TWP OF 
YORK.PT 3 AND 4, 66Rl5002 AS IN ATI631989; 
SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
66R27069 IN FAVOUR OF PART OF LOT 2 AND PART OF 
LOT 3, 4 & 5 (ALL ON THE WEST SIDE OF VICTORIA 
STREET) REGISTERED PLAN 22A AND PART OF PARK 
LOT NO. 8, CONCESSION 1 FROM THE BAY, TOWNSHIP 
OF YORK BEING PART 1, 4 AND 6 ON PLAN 66Rl3172 AS 
IN ATI631989; 
SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
66R27069 IN FAVOUR OF PT PARK.LT 8 CON 1 FTB TWP OF 
YORK PT 2, 3 AND 5, 66R13172 AND PT 5, 66R14431 AS IN 
AT3631989; 
SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
66R27069 IN FAVOUR OF PT P ARKLT 8 CON I FTB TWP OF 
YORK; 
PT LT 6 W/S VICTORIA ST PL 22A TORONTO PARTS 2 AN 3 
ON PLAN 63R3426 AS IN AT363 l 989; 
TOGETHER WITH AN EASEMENT OVER PART OF PARK 
LOT 8, CONCESSION 1 FROM THE BAY AND PART OF 
LOTS 6 AND 7 ON W/S VICTORIA STREET, PLAN 22A, 
DESIGNATED AS DESIGNATED AS PARTS 1, 2, 3, 4, 5, 6, 7, 
8 ,9, 39, 43, 44, 45, 46, 47, 54, 55 AND 56 ON PLAN 66R27069 
AS IN AT3632053; 
TOGETHER WITH AN EASEMENT OVER PT PARKL T 8 
CON 1 FTB TWP OF YORK; 
PART OF LOTS 6 & 7 W/S VICTORIA ST PL 22A, 
DESIGNATED AS PARTS 2, 6 & 39 ON PLAN 66R27069 AS 
IN AT3631744; 
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TOGETHER WITH AN EASEMENT OVER PT PARK.LT 8 
CON 1 FTB TWP OF YORK; 
PT LT 6 W/S VICTORIA ST PL 22A, DESIGNATED AS 
PARTS 4 & SON PLAN 66R27069 AS IN AT363 l 744; 
TOGETHER WITH AN EASEMENT OVER PT PARK.LT 8 
CON 1 FTB TWP OF YORK.; 
PT LT 7 W/S VICTORIA ST, PL 22A, DESIGNATED AS 
PARTS 43, 44 & 45 ON PLAN 66R27069 AS IN A T3631744; 
TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 
CON 1 FTB TWP OF YORK DESIGNATED AS PART 43 ON 
PLAN 66R27069 AS IN AT3631744; 
TOGETHER WITH AN EASEMENT OVER PT PARK.LT 8 
CON 1 FTB TWP OF YORK, DESIGNATED AS PART 43 ON 
PLAN 66R27069 AS IN AT3631744; 
TOGETHER WITH AN EASEMENT OVER PT P ARKLT 8 
CON 1 FTB TWP OF YORK; 
PT LT 7 W/S VICTORIA ST, PLAN 22A, DESIGNATED AS 
PART 44 ON PLAN 66R27069 AS IN AT3631744; 
TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 
CON 1 FTB TWP OF YORK; 
PT LT 7 W/S VICTORIA ST, PL 22A, DESIGNATED AS PAR 
44 ON PLAN 66R27069 AS IN AT3631744; 
TOGETHER WITH AN EASEMENT OVER PT LT 7 WIS 
VICTORIA ST, PL 22A, DESIGNATED AS PART 45 ON PLAN 
66R27069 AS IN AT3631744; 
TOGETHER WITH AN EASEMENT OVER PT PARK.LT 8 
CON 1 FTB TWP OF YORK; 
PTLT7 W/S VICTORIA ST, PL22A, DESIGNATED A PARTS 
43, 44 & 45 ON PLAN 66R27069 AS IN AT363 l 744; 
TOGETHER WITH AN EASEMENT OVER PART 5 ON PLAN 
63R-4643 AS IN AT3757274; 
SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
66R27069 IN FAVOUR OF PART PARK LOT 8 CONCESSION 
l FTB TWP OF YORK AS IN CA706172 AS IN AT3631989; 
SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
66R27069 IN FAVOUR OF PART OF PARK LOT 8 
CONCESSION 1 FT TWP OF YORK PARTS 3 AND 4 ON 
PLAN 66Rl5002 AS IN AT3631989 

TORONTO 

21098 - 0013 LT 

PCL 100 SEC M TORONTO; PT PARK.LT 8 CON 1 FTB TWP 
OF YORK EIS YONGE ST; 
PT 1, 2 AND 8, 66Rl5815, SIT PT 8, 66Rl5815 AS IN LT89861 
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PARTIALLY RELEASED AND ABANDONED BY C468580; 
T/W PT 9, 66R15815 AS INLT89861; 
SIT AN EASEMENT OVER PTSl,2 AND 8 ON PL 66R15815 
AS IN AT3692232; TORONTO, CITY OF TORONTO; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF LT 8 W/S VICTORIA ST, 9 
WIS VICTORIA ST, 10 W/S VICTORIA ST PL 22A AS IN 
AT3631950; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB 
TWP OF YORK; 
PT LT 7 W/S VICTORIA ST PL 22A TORONTO AS IN 
EP62953 & EP69249 AS IN AT3631950; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF PT LT 7 WIS VICTORIA ST 
PL 22A TORONTO AS lN EP12249 (FIRSTLY) AS IN 
AT3631950; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 1N FAVOUR OF PART OF PARK LOT 8, 
CONCESSION 1 FROM THE BAY AND PART OF LOTS 6 
AND 7 ON WIS VICTORIA STREET, PLAN 22A, 
DESIGNATED AS PARTS 1, 2, 3, 4, 5, 6, 7, 8, 9, 39, 43, 44, 45, 
46, 47, 54, 55, 56 ON PLAN 66R27069 AS IN AT3631950; 
TOGETHER WITH AN EASEMENT OVER PART OF PARK 
LOT 8, CONCESSION 1 FROM THE BAY AND PART OF 
LOTS 6 AND 7 ON WIS VICTORIA STREET, PLAN 22A, 
DESIGNATED AS DESIGNATED AS PARTS I, 2, 3, 4, 5, 6, 7, 
8 ,9, 39, 43, 44, 45, 46, 47, 54, 55 AND 56 ON PLAN 66R27069 
AS IN AT3632053; 
TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 
CON 1 FTB TWP OF YORK; PART OF LOTS 6 & 7 W/S 
VICTORIA ST PL 22A, DESIGNATED AS PARTS 2, 6 & 39 
ON PLAN 66R27069 AS IN AT3631744; 
TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 
CON 1 FTB TWP OF YORK; PT LT 6 WIS VICTORIA ST PL 
22A, DESIGNATED AS PARTS 4 & 5 ON PLAN 66R27069 AS 
IN AT363 l 744; 
TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 
CON 1 FTB TWP OF YORK; 
PT LT 7 WIS VICTORIA ST, PL 22A, DESIGNATED AS 
PARTS 43, 44 & 45 ON PLAN 66R27069 AS IN AT3631744; 
TOGETHER WITH AN EASEMENT OVER PT PARK.LT 8 
CON 1 FTB TWP OF YORK DESIGNATED AS PART 43 ON 
PLAN 66R27069 AS IN A T3631744; 
TOGETHER WITH AN EASEMENT OVER PT PAR.KL T 8 
CON 1 FTB TWP OF YORK, DESIGNATED AS PART 43 ON 
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PLAN 66R27069 AS IN AT363 l 744; 
TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 
CON 1 FTB TWP OF YORK; 
PT LT 7 W/S VICTORIA ST, PLAN 22A, DESIGNATED AS 
PART 44 ON PLAN 66R27069 AS IN AT3631744; 
TOGETHER WITH AN EASEMENT OVER PT PARK.LT 8 
CON 1 FTB TWP OF YORK; 
PT LT 7 W/S ViCTORIA ST, PL 22A, DESIGNATED AS PART 
44 ON PLAN 66R27069 AS IN AT3631744; 
TOGETHER WITH AN EASEMENT OVER PT LT 7 W/S 
VICTORIA ST, PL 22A, DESIGNATED AS PART 45 ON PLAN 
66R27069 AS IN AT363 l 744; 
TOGETHER WITH AN EASEMENT OVER PT PARK.LT 8 
CON 1 FTB TWP OF YORK; 
PT LT 7 W/S VICTORIA ST, PL 22A, DESIGNATED AS 
PARTS 43, 44 & 45 ON PLAN 66R27069 AS IN AT3631744; 
SUBJECT TO AN EASEMENT OVER PART 42 ON PLAN 
66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB TWP OF 
YORK AS INCA706172AS IN AT3631989; 
SUBJECT TO AN EASEMENT OVER PART 42 ON PLAN 
66R27069 INF A VOUR OF PT P ARKL T 8 CON 1 FTB TWP OF 
YORK.PT 3 AND 4, 66Rl5002 AS IN AT3631989; 
SUBJECT TO AN EASEMENT OVER PART 42 ON PLAN 
66R27069 IN FAVOUR OF PART OF LOT 2 AND PART OF 
LOT 3, 4 & 5 (ALL ON THE WEST SIDE OF VICTORIA 
STREET) REGISTERED PLAN 22A AND PART OF PARK 
LOT NO. 8, CONCESSION l FROM THE BAY, TOWNSHIP 
OF YORK BEING PART 1, 4 AND 6 ON PLAN 66R13172 AS 
IN A T363 l 989; 
SUBJECT TO AN EASEMENT OVER PART 42 ON PLAN 
66R27069 IN FAVOUR OF PT PARK.LT 8 CON 1 FTB TWP OF 
YORK PT 2, 3 AND 5, 66R13 l 72 AND PT 5, 66R1443 l AS IN 
AT3631989; 
SUBJECT TO AN EASEMENT OVER PART 42 ON PLAN 
66R27069 IN FAVOUR OF PT PARK.LT 8 CON 1 FTB TWP OF 
YORK; 
PT LT 6 W/S VICTORIA ST PL 22A TORONTO PARTS 2 AND 
3 ON PLAN 63R3426 AS IN AT3631989; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB 
TWP OF YORK AS IN CA706172 AS IN AT3631989; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FfB 
TWP OF YORK PT 3 AND 4, 66Rl5002 AS IN AT3631989; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF PART OF LOT 2 AND PART 
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OF LOT 3, 4 & 5 (ALL ON THE WEST SIDE OF VICTORIA 
STREET) REGISTERED PLAN 22A AND PART OF PARK 
LOT NO. 8, CONCESSION I FROM THE BAY, TOWNSHIP 
OF YORK BEING PART 1, 4 AND 6 ON PLAN 66Rl3172 AS 
IN AT363 I 989; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON I FTB 
TWP OF YORK PT 2, 3 AND 5, 66R13172 AND PT 5, 
66R14431 AS IN AT3631989; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB 
TWP OF YORK; 
PT LT 6 W/S VICTORIA ST PL 22A TORONTO PARTS 2 AND 
3 ON PLAN 63R3426 AS IN AT3631989; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON I FTB 
TWP OF YORK AS IN CA706172 AS lN AT3631989; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB 
TWP OF YORK PT 3 AND 4, 66R15002 AS IN AT3631989; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF PART OF LOT 2 AND PART 
OF LOT 3, 4 & 5 (ALL ON THE WEST SIDE OF VICTORIA 
STREE1) REGISTERED PLAN 22A AND PART OF PARK 
LOT NO. 8, CONCESSION 1 FROM THE BAY, TOWNSHIP 
OF YORK BEING PART I, 4 AND 6 ON PLAN 66Rl3 l 72 AS 
IN AT3631989; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF PT PAR.KL T 8 CON 1 FTB 
TWP OF YORK PT 2, 3 AND 5, 66Rl3172 AND PT 5, 
66R14431 AS IN AT3631989; 
SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB 
TWP OF YORK; 
PT LT 6 W/S VICTORIA ST PL 22A TORONTO PARTS 2 AND 
3 ON PLAN 63R3426 AS IN AT3631989; 
TOGETHER WITH AN EASEMENT OVER PART S ON PLA 
63R-4643 AS IN AT3757274 

TORONTO 

21098-0085 LT 

DESCRIPTION PT PARK.LT 8 CON 1 FTB TWP OF YORK PT 5 63R4643 T/W 
CA797973; 
CITY OF TORONTO; SUBJECT TO AN EASEMENT OVER 

142



ADDRESS 

PIN 

-11-

PART 5 PLAN 63R-4643 IN FAVOUR OF PARTS 6 & 7 ON 
PLAN 66R-15815 AS IN AT3757274; 
SUBJECT TO AN EASEMENT OVER PART 5 PLAN 63R-4643 
IN FAVOUR OF PARTS 1, 2 & 8 PLAN 66R-15815 AS IN 
AT3757274; 
SUBJECT TO AN EASEMENT OVER PART 5 PLAN 63R-4643 
IN FAVOUR OF PARTS 11, 12, 19M20,21,22, 23, 24,32.34, 
35, 37, 38, 40, 41, 52, 53, 57, 58, 59, 60, 61 & 62 ON PLAN 66R-
27069 AS IN AT3757274; 
CITY OF TORONTO 

205YONGEST 
TORONTO 

21098 -0198 LT 

DESCRIPTION UNNAMED LANE PL 22A TORONTO BTN YONGE ST & 
VICTORIA ST, S OF SHUTER ST; 
PT PARK.LT 8 CON 1 FTB TWP OF YORK AS IN OS15022; 
BEING ST. ENOCH'S SQUARE; CITY OF TORONTO 

ADDRESS TORONTO 

PIN 21098 - 0201 LT 

DESCRIPTION PT PARKLT 8 CON 1 FTB TWP OF YORK; 
PT LT 7 W/S VICTORIA ST PL 22A TORONTO AS IN 
EP62953 & EP69249; CITY OF TORONTO; 
TOGETHER WITH AN EASEMENT OVER PCL 8-30 SEC Y2; 
PT PARK.LT 8 CON 1 FTB TWP OF YORK.DESIGNATED AS 

PART 26 ON PLAN 66R27069 AS IN AT3631950; 
TOGETHER WITH AN EASEMENT OVER PCL 100 SEC M 
TORONTO; PT PARKLT 8 CON 1 FTB TWP OF YORK E/S 
YONGE ST DESIGNATED AS PARTS 14 AND 17 ON PLAN 
66R27069 AS IN AT3631950; 
TOGETHER WITH AN EASEMENT OVER PART OF PARK 
LOT 8, CONCESSION 1 FROM THE BAY, DESIGNATED AS 
PARTS 34, 35, 37, 38, 40, 41, 52, 57, 58, 59, 60 AND 61, 
66R27069 AS IN AT3632036; 
TOGETHER WITH AN EASEMENT OVER PART OF PARK 
LOT 8, CONCESSION 1 FROM THE BAY, DESIGNATED AS 
PARTS 20, 23, 35, 38 & 53 ON PLAN 66R27069 AS IN 
AT3631950; 
TOGETHER WITH AN EASEMENT OVER PART OF PARK 
LOT 8, CONCESSION l FROM THE BAY, DESIGNATED AS 
PARTS 34, 35, 37, 40, 41 & 52 ON PLAN 66R27069 AS IN 
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AT3631950; 
TOGETHER WITH AN EASEMENT OVER PART OF PARK 
LOT 8, CONCESSION 1 FROM THE BAY, DESIGNATED AS 
PARTS 35, 38 & 57 ON PLAN 66R27069 AS IN AT3631950; 
TOGETHER WITH AN EASEMENT OVER PART OF PARK 
LOT 8, CONCESSION 1 FROM THE BAY, DESIGNATED AS 
PART 58 ON PLAN 66R27069 AS IN AT3631950; 
TOGETHER WITII AN EASEMENT OVER PART OF PARK 
LOT 8, CONCESSION 1 FROM THE BAY, DESIGNATED AS 
PARTS 35, 38, 57, 60 & 61 ON PLAN 66R27069 AS IN 
AT3631950 

ADDRESS TORONTO 

PIN 21098 - 0282 LT 

DESCRIPTION PART PARKLT 8 CONCESSION 1 FTB (TWP OF YORK) 
PARTS 1 TO 9 PLAN 66R30428; 
srr EASEMENT OVER PART 1 PLAN 66R30428 AS IN 
CA630197E; 
srr EASEMENT OVER PARTS 1 TO 9 PLAN 66R30428 AS IN 
AT3692232; 
srr EASEMENT OVER PARTS 3, 4, 5 & 7 PLAN 66R30428 IN 
AT3631950; 
srr EASEMENT OVER PARTS 3, 4 & 7 PLAN 66R30428 AS 
IN AT3631989; 
srr EASEMENT OVER PARTS 5, 6 & 7 PLAN 66R3042& AS 
IN AT3632036; 
TOGETHER WITH AN EASEMENT OVER PART P ARKLOT 8 
CONCESSION 1 FTB (YORK) AND PART LOTS 6 & 7 W/S 
VICTORIA ST PLAN 22A, PART 10 PLAN 66R30428 AS IN 
AT3631744; 
TOGETHER WITH AN EASEMENT OVER PART PARK.LOT 8 
CONCESSION I FTB (YORK) AND PART LOTS 6 & 7 W/S 
VICTORIA ST PLAN 22A, PARTS 10 & 11 PLAN 66R30428 
AS IN AT3632053; 
TOGETHER WITH AN EASEMENT OVER PART PARKLOT 8 
CONCESSION 1 FTB (fWP OF YORK), PART 12 PLAN 
63R4643 AS IN AT3757274; CITY OF TORONTO 

ADDRESS TORONTO 

13. The Lien was vacated by order of Master Wiebe dated February 21, 2019 after the 

Securityof$2,038,704.26 plus costs was posted with the Accountant of the Ontario Superior 
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Court of Justice. The plaintiff is entitled to be paid from the Security, if the defendant fails to pay 

the amount due. The Receiver relies upon s. 44(6) of the Construction Act. 

14. The Receiver proposes that the action be tried at Toronto. 

March 13, 2019 -TorysLLP 
Suite3000 
79 Wellington St. W. 
Box 270, TD Centre 
Toronto, ON MSK 1N2 
Fax: 416.865.7380 

David Outerbridge (LSUC #: 42724V) 
Tel: 416.865.7825 

Lawyers for the Plaintiff 
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LRO # 80 Construction Lien Registered aaAT5076132 on 2019 0213 nt 15:58 

The opplicont{s) hereby applies to the Lond Registrar. 

I PropertTes 

PIN 21098 - 0013 LT 
Descr/ptkln PCL 100 SEC M TORONTO; PT PARKLT 8 CON 1 FTB TWP OF YORK EIS YONGE ST; 

PT 1, 2 ANO a. 66R15815, srr PT a. 66R15815AS IN LT88861 PARTIALLY RELEASED 
AND ABANDONED BY 0468560; TlWPT 9, 66R15615 AS IN LT68861;S/T AN 
EASEMENT OVER PTS1,2ANO 8 ON PL66R15815AS IN AT3692232;TORONTO, 
CITY OF TORONTO; SUBJECT TO AN EASEMENT OVER PARTS 14 ANO 17 ON PLAN 
66R27068 IN FAVOUR OF LT 8 WIS VICTORIA ST, 9 WIS VlCTORIA ST, 10 WIS 
VlCTORIA ST PL 22A AS IN AT3631950; SUBJECTTO AN EASEMENT OVER PARTS 
14AND 17 ON PLAN 66R27069 IN FAVOUROFPTPARKLT BCON 1 FTB TWP OF 
YORK; PT LT 7 W/S VICTORIA ST PL 22A TORONTO AS IN EP62053 & EP69249 AS IN 
AT3631950; SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON PLAN 
66R27068 IN FAVOUR OF PT l T 7 W/S VICTORIA ST PL 22A TORONTO AS IN 
EP12249 (FIRSTLY) AS IN AT3831950; SUBJECT TO AN EASEMENT OVER PARTS 14 
AND 17 ON PLAN 66R27069 IN FAVOUR OF PART OF PARK LOT 8, CONCESSION 1 
FROM THE BAY AND PART OF LOTS 6 AND 7 ON W/S VICTORIA STREET, PLAN 22A, 
DESIGNATED AS PARTS 1, 2, 3, 4, 5, 6, 7, a, 9, 39, 43, 44, 45, 48, 47, 54, 55, 56 ON 
PLAN 86R27069 AS IN AT3831950; TOGETHER WITH AN EASEMENT OVER PART OF 
PARK LOT 8 , CONCESSION 1 FROM THE BAY ANO PART OF t.OTS 8 AND 7 ON WIS 
VICTORIA STREET, PLAN 22A, DESIGNATED AS DESIGNATED AS PARTS 1, 2, 3, 4, 
5, 8, 7, 8 ,9, 39, 43, 44, 45, 46, 47, 54, 55 AND 56 ON PLAN 68R27089 AS IN 
AT3632053; TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 CON 1 FTB TWP 
OF YORK; PART OF I.OTS 6 & 7 WIS VICTORIA ST PL 22A, DESIGNATED AS PARTS 
2, 6 & 39 ON PLAN 68R27069 AS IN AT3631744; TOGETHER WITH AN EASEMENT 
OVER PTPARKLTS CON 1 FTB TVVP OF YORK; PTLT6W/SVICTORIASTPL22A, 
DESIGNATED AS PARTS 4 & 5 ON PLAN66R27089 AS tN AT3631744; TOGETHER 
\NlTH AN EASEMENT OVER PT PARKLT a CON 1 FTB TWP OF YORK: PT LT 7 W/S 
VlCTORIA ST, PL 22A, DESIGNATED AS PARTS 43, 44 & 45 ON PLAN 66R27069 AS IN 
AT3631744; TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 CON 1 FT13 TWP 
OF YORK'oESIGNATED AS PART 43 ON PLAN 68R27069 AS IN AT3631744; 
TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 CON 1 FTB TWP OF YORK, 
DESIGNATED AS PART 43 ON PLAN 66R27089 AS IN AT3631744; TOGETHER VVITH 
AN EASEMENT OVER PT PARKLTBCON 1 FTB 7WPOFYORK; PTLT7W/S 
VICTORIA ST, PLAN 22A, DESIGNATED AS PART 44 ON PLAN 68R27069 AS IN 
AT3631744; TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 CON 1 FTB TWP 
OF YORK; PT LT7 W/S VICTORIA ST, PL 22A. DESIGNATED AS PART 44 ON PLAN 
66R27068 AS IN AT3631744; TOGETI-iER WITH AN EASEMENT OVER PT LT 7 W/S 
VICTORIA ST, PL 22A, DESIGNATED AS PART 45 ON PLAN 68R27089 AS IN 
AT3631744; TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 CON 1 FTB TWP 
OF YORK; PT LT 7 W/S VICTORIA ST, PL 22A, DESIGNATED AS PARTS 43, 44 & 45 
ON PLAN 86R27069 AS IN AT3631744; SUBJECT TO AN EASEMENT OVER PART 42 
ON PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FT8 TVVP OF YORK AS IN 
CA706172 AS IN AT3631989; SUBJECT TO AN EASEMENT OVER PART 42 ON PLAN 
66R27069IN FAVOUROFPTPARKLTSCON 1 FTB TW?OFYORK PT3AND4, 
66R15002AS IN AT3631989; SUBJECT TOAN EASEMENT OVER PART 42 ON PLAN 
66R27069 IN FAVOUR OF PART OF LOT 2 AND PART OF LOT 3, 4 & S (ALL ON THE 
WEST SIDE OF VICTORIA STREEIT) REGISTERED Pl.AN 22AANO PART OF PARK 
LOT NO. 8, CONCESSION 1 FROM THE BAY, TOWNSHIP OF YORK BEING PART 1, 4 
ANO 6 ON PLAN 66R13172 AS IN AT3631989; SUBJECT TO AN EASEMENT OVER 
PART 42 ON PLAN 68R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FT8 TWP OF 
YORK PT2, 3AND 5, 66R13172ANO PT 5, 66R14431 AS IN AT3631988; SUBJECT TO 
AN EASEMENT OVER PART 42 ON PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 
CON 1 FTB TW? OF YORK: PT LT 6 W/S VICTORIA ST PL 22A TORONTO PARTS 2 
ANO 3 ON PLAN 6$R3426 AS IN AT3631989; SUBJECT TO AN EASeMENT OVER 
PARTS 14ANO 17 ON PLAN 66R27059INFAVOUROFPT PARKLT BCON 1 FTB TWP 
OF YORK AS IN CA708172 AS IN AT3631989; SUBJECT TO AN EASEMENT OVER 
PARTS 14 AND 17 ON PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB TWP 
OF YORK PT 3 AND 4, 86R15002AS IN AT36319B9; SUBJECT TO AN EASEMENT 
OVER PARTS 14 ANO 17 ON PLAN 66R27069 IN FAVOUR OF PART OF LOT 2 AND 
PART OF LOT 3, 4 & 5 (AlL ON THE WEST SIDE OF VICTORIA STREEIT) 
REGISTERED PLAN 22A ANO PART OF PARK LOT NO. 8, CONCESSION 1 FROM THE 
BAY, TOWNSHIP OF YORK BEING PART 1, 4 AND 6 ON PLAN 66R13172AS IN 
AT3631989; SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON PLAN 
68R270691N FAVOUR OFPTPARKLTSCON t FTB TWl'OFYORKPT2, 3AND 5, 
66R13172AND PT 5, 68R14431 AS INAT363t989; SUBJECT TO AN EASEMENT OVER 
PARTS 14 AND 17 ON PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB TWP 
OF YORK; PT LT 6 WIS VICTORIA ST PL 22A TORONTO PARTS 2 AND 3 ON PLAN 
63R3428 AS IN AT3631889; SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 
ON PLAN 68R270691N FAVOUR OF PT PARKLT 8CON 1 FTB TWP OF YORK AS IN 
CA708172 AS IN AT3631989; SUBJECT TO AN EASEMENT OVER PARTS 14 ANO 17 
ON PLAN 86R27089 IN FAVOUR OF PT PARKLT a CON 1 FTB TWP OF YORK PT 3 
ANO 4, 66R15002 AS IN AT3631989; SUBJECT TO AN EASEMENT OVER PARTS 14 
ANO 17 ON PLAN 68R27069 IN FAVOUR OF PART OF LOT 2 AND PART OF LOT 3, 4 & 
5 (ALL ON THE WEST SIDE OF VICTORIA STREET) REGISTERED Pl.AN 22A ANO 
PART OF PARK LOT NO. 8, CONCESSION 1 FROM THE BAY, TOWNSHIP OF YORK 
BEING PART 1, 4 ANO 6 ON PLAN GGR13172AS IN AT3631989; SUBJECT TO AN 
EASEMENT OVER PARTS 14AND 17 ON PLAN66R27089 IN FAVOUR OF PT PARKt.T 
8 CON 1 FTB 1WP OF YORK PT 2, 3 ANO 5, 66R13172 ANO PT 5, 66R1443t AS IN 
AT3631989; SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON PLAN 
66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB 1WP OF YORK; PT LT 6 W/S 
VICTORIA ST PL 2.2A TORONTO PARTS 2 AND 3 ON Pl.AN 63R3428 AS IN 
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LRO # 80 Construc!lon Lien Reglstored oa AT6076132 on 2019 0213 at 15:58 

The appficant(s) hereby applies to the I.and RegFS/Jllr. 

I Properties 

AT3831989; TOGETHER WITH AN EASEMENT OVER PART 5 ON PLAN 63R-4643AS 
IN AT37/,/274 

Address TORONTO 

PIN 21098-0282 LT 
Descripllon PART PARKLT 8 CONCESSION 1 FTB (!WP OF YORK) PARTS 1 TO 9 PLAN 

66R30428; srr EASEMENT OVER PART 1 PLAN 68R30428 AS IN CA630197E; srr 
EASEMENT OVER PARTS 1 TO 9 PLAN 66R30428 AS IN AT3692232; srr EASEMENT 
OVER PARTS 3, 4, 5 & 7 PLAN 66R30428 IN A T3631850; srr EASEMENT OVER 
PARTS 3, 4 & 7 PLAN 68R30428 AS IN AT3631989; srr EASEMENT OVER PARTS s, 8 
& 7 PLAN 66R30428 AS IN AT3632038;; TOGETHER VVITH AN EASEMENT OVER 
PART PARKLOT a CONCESSION 1 FTB (YORK) AND PART LOTS 6 & 7 WIS VICTORIA 
ST PLAN 22A, PART 10 PLAN 86R30428 AS IN AT3831744; TOGETHER IMTH AN 
EASEMENT OVER PART PARKLOT 8 CONCESSION 1 FTB (YORK) AND PART LOTS 6 
& 7 WIS VICTORIA ST PLAN 22A, PARTS 10 & 11 PLAN 86R30428 AS IN AT3832053; 
TOGETHER WITH AN EASEMENT OVER PART PARKLOT 8 CONCESSION 1 FTB 
(TWP OF YORK), PART 12 PLAN 83R4643 AS IN AT3757274; CITY OF TORONTO 

Addtess TORONTO 

PIN 21098-0011 LT 
Doser/pl/OIi PCL 8-30 sec Y2; PT PARKLT 8 CON 1 FTB TWP OF YORK PT 6 AND 7, 66R15815; 

TIWPTPARKLT8CON 1 FTB TWP OF YORK, PT8,68R15B15ASIN LT89861. srr 
AND EASEMENT OVER PTS 6 AND 7 ON PL 68R15B15AS IN AT3892232; TORONTO, 
CITY OF TORONTO; SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
88R27069 IN FAVOUR OF LT 8 WIS VICTORIA ST, 8 WIS VICTORIA ST, 10 WIS 
VICTORIA ST PL 22A AS IN AT3831950; SUBJECT TO AN EASEMENT OVER PART 26 
ON PLAN 66R27068 IN FAVOUR OF PT PARKLT 8 CON 1 FT8 TIM' OF YORK; PT LT7 
WIS VICTORIA ST PL22A TORONTO AS IN EP829S3 & EP69249AS IN AT3631950; 
SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 66R270S9 IN FAVOUR OF PT 
LT7 WIS VICTORIA ST PL 22A TORONTO AS IN EP12248 (FIRSTLY} AS IN 
AT3831950; SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 88R27069 IN 
FAVOUR OF PART OF PARK LOT 8, CONCESSION 1 FROM THE BAY AND PART OF 
LOTS 6 AND 7 ON WIS VICTORIA STREET, PLAN 22A, DESIGNATED AS PARTS 1, 2, 
3,4, 5,8, 7, 8, 9, 39, 43, 44, 45, 48, 47, 54, 55, 56 ON PLAN 86R27069AS IN 
AT3831950; SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 66R27069 IN 
FAVOUR OF PT PARKLT 8 CON 1 FT8 TWP OF YORK AS IN CA706172 AS IN 
AT3831889; SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 66R27069 IN 
FAVOUR OF PT PARKLT 8 CON 1 FTB TWP OF YORK PT 3 AND 4, 66R15002 AS IN 
AT3831969; SUBJECT TO AN EASEMENT OVER PART28 ON PLAN 86R27069 IN 
FAVOUR OF PART OF LOT 2AND PART OF LOT 3, 4 & 5 (ALL ON 11-!E WEST SIDE 
OF VICTORIA STREET) REGISTERED PLAN 22A AND PART OF PARK LOT NO. B. 
CONCESSION 1 FROM THE BAY, TOWNSHIP OF YORK BEING PART 1, 4 AND 6 ON 
PLAN 66R13172 AS lN AT3831989; SUBJECT TO AN EASEMENT OVER PART 28 ON 
PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB TIM' OF YORK PT 2, 3 AND' 
S, 66R13172ANO PT 5, 86R14431 AS IN AT3631989; SUBJECT TO AN EASEMENT 
OVER PART 28 ON PLAN 66R27088 !N FAVOUR OF PTPARKLT 8 CON 1 FTB TWP 
OF YORK; PT LT 8 WIS VICTORIA ST PL 22A TORONTO PARTS 2 AND 3 ON PLAN 
63R3428 AS IN AT3631989; TOGETHER WITH AN EASEMENT OVER PART OF PARK 
LOT 8, CONCESSION 1 FROM THE BAY AND PART OF LOTS 8 AND 7 ON W/S 
VICTORIA STREET, PLAN 22A, DESIGNATED AS DESIGNATED AS PARTS 1, 2, 3, 4, 
5, 6, 7, 8 ,9, 39, 43, 44, 45, 46, 47, 54, 55 AND 56 ON PLAN 86R27089 AS IN 
AT3832053; TOGETHER IMTH AN EASl™ENT OVER PT PARKLT 8 CON 1 FTB TW? 
OF YORK; PART OF LOTS 6 & 7 WIS VICTORIA ST PL 22A, DESIGNATED AS PARTS 
2, 8 & 39 ON PLAN 66R27089 AS IN AT3631744; TOGETHER WITH AN EASEMENT 
OVER PT PARKLT 8 CON 1 FTB TWP OF YORK; PT LT 8 W/S VICTORIA ST PL 22A, 
DESIGNATED AS PARTS 4 & 5 ON PLAN 66R27069 AS IN AT3631744; TOGETHER 
WITH AN EASEMENT OVER PT PARKLT 8 CON 1 FTB TWP OF YORK; PT LT 7 WIS 
VICTORIA ST, PL 22A, DESIGNATED AS PARTS 43, 44 & 45 ON PLAN 66R27089 AS IN 
AT3631744; TOGETHER WlTH AN EASEMENT OVER PT PARKLT a CON 1 FTB TWP 
OF YORK DESIGNATED AS PART 43 ON PLAN 68R27069 AS IN AT3631744; 
TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 CON 1 FTB TWP OF YORK, 
DESIGNATED AS PART 43 ON PLAN 66R27069 AS IN AT3631744; TOGETHER WITH 
AN EASEMENT OVER PT PARKLT B CON 1 FTB TWP OF YORK; PT LT 7 W/S 
VICTORIA ST, PLAN 22A. DESIGNATED AS PART 44 ON PLAN 68R27069 AS IN 
AT3631744; TOGETHER WITH AN EASEMENT OVER PT PARKLT 8 CON 1 FTB TWP 
OF YORK; PT LT 7 WIS VICTORIA ST. PL 22A, DESIGNATED AS PART 44 ON PLAN 
66R27069 AS IN AT3631744; TOGETHER WlTH AN EASEMENT OVER PT LT 7 W/S 
VICTORIA ST, PL 22A, DESIGNATED AS PART 45 ON PLAN 86R27060 AS IN 
AT3831744; TOGETHER WITH AN EASEMENT OVER PT PARKL T 8 CON 1 FTB TWP 
OF YORK; PT LT 7 WIS VICTORIA ST, FL 22A, DESIGNATED AS PARTS 43, 44 & 45 
ON PLAN 66R27069 AS IN AT3631744; TOGETHER WITH AN EASEMENT OVER PART 
5 ON Pl.AN 63R-4643 AS IN AT3757274; SUBJECT TO AN EASEMENT OVER PART 26 
ON PLAN 68R27069 IN FAVOUR OF PART PARK LOT 8 CONCESSION 1 FTB TWP OF 
YORK AS IN CA708172 AS IN AT3631889; SUBJECT TO AN EASEMENT OVER PART 
26 ON PLAN 6BR27069 IN FAVOUR OF PART OF PARK LOT 8 CONCESSION 1 FTB 
TWP OF YORK PARTS 3 AND 4 ON PLAN 66R15002AS IN AT3631989 

Adaress TORONTO 

PIN 21098-0085 LT 

YYYY mm dd Page 2 of 12 
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LRO # 80 Construction Lien Rcglstorod as AT5076132 on 2019 0213 at 15:SS 

Tho spplic8nt{s) heroby spplles to the Lend Reglstmr. 

I Properties 

DescdpUon PT PAR KL T 8 CON 1 FTB TWP OF YORK PT 5 63R4643 TNJ CA797973; CITY OF 
TORONTO; SUBJECT TO AN EASEMENT OVER PART 5 PLAN 63R-4643 IN FAVOUR 
OF PARTS 6 & 7 ON PLAN 66R•15815 AS IN AT3757274; SUBJECT TO AN EASEMENT 
OVER PART 5 Pl.AN 83R-4643 IN FAVOUR OF PARTS 1, 2 & 8 PLAN 66R•15815 AS IN 
AT3757274; SUBJECT TO AN EASEMENT OVER PART 5 PLAN 63R-4643 IN FAVOUR 
OF PARTS 11, 12, 1SM 20, 21, 22, 23, 24, 32. 34, 35, 37, 38,40, 41, 52, 53, 57, 58, 59, 
60, 81 & 62 ON PLAN 66R-27069 AS IN AT3757274; CITY OF TORONTO 

Address 205 YONGE ST 
TORONTO 

PIN 21088-D188 LT 
Descripl/on UNNAMED LANE PL 22A TORONTO BTN YONGE ST & VlCTORIA ST, S OF SHUTER 

ST; PT PARKLT 8 CON 1 FTB 1WP OF YORK AS IN OS15022; BEING ST. ENOCH'S 
SQUARE; CITY OF TORONTO 

Address TORONTO 

PIN 21088-0201 LT 
Description PT PARKLT 8 CON 1 FTB 'fW? OF YORK; PT LT7 WIS 1/lCTORIA ST PL 22A 

TORONTO AS IN EP828S3 & EP89248; CITY OF TORONTO; TOGETHER WITH AN 
EASEMENT OVER PCL 8-30 SEC Y2; PT PARKLT 8 CON 1 FTB TWP OF YORK 
DESIGNATED AS PART 28 ON PLAN 88R27069 AS IN AT3831950; TOGETHER WITH 
AN EASEMENT OVER PCL 100 SEC M TORONTO; PT PARKLT 8 CON 1 FTB TWP OF 
YORK EIS YONGE ST DESIGNATED AS PARTS 14 AND 17 ON PLAN 66R27069 AS IN 
AT3631950; TOGETHER WITH AN EASEMENT OVER PART OF PARK LOT 8, 
CONCESSION 1 FROM THE BAY, DESIGNATED AS PARTS 34, 35, 37, 38, 40, 41, 52, 
57, 58, 59, 60 AND 61, 66R27069 AS IN AT363203S; TOGETHER WITH AN EASEMENT 
OVER PART OF PARK LOT 8, CONCESSION 1 FROM THE BAY, DESIGNATED AS 
PARTS 20, 23, 35, 38 & 53 ON PLAN 66R270B9 AS IN AT3831950; TOGETHER WITH 
AN EASEMENT OVER PART OF PARK LOT 8, CONCESSION 1 FROM THE BAY, 
DESIGNATED AS PARTS 34, 35, 37, 40, 41 & 52 ON PLAN 66R270S9 AS IN 
AT3831950; TOGETHER WITH AN EASEMENT OVER PART OF PARK LOT 8, 
CONCESSION 1 FROM THE BAY, DESIGNATED AS PARTS 35, 38 & 57 ON PLAN 
66R27089 AS IN AT3831950; TOGETHER WITH AN EASEMENT OVER PART OF PARK 
LOT 8, CONCESSION 1 FROM THE BAY, DESIGNATED AS PART 58 ON PLAN 
66R27DB9 AS IN AT3831850; TOGETHER WITH AN EASEMENT OVER PART OF PARK 
LOT 8, CONCESSION 1 FROM THE BAY, OESIGNATEDAS PARTS 35, 38, 57, 60 & 61 
ON PLAN 66R27069 AS !N AT3631950 

Address TORONTO 

! Consideration 

COnside,aUon $2,038,704.26 

I Clafmant(s} 

Name 
Address for Service 

FORMA-CON CONSTRUCTION 
Noah Goldstein 
KSV KOFMAN INC., In its capacity as 
CoU1t•nppglntc<l rcoclvor ond m:inogor 

of the clalman~ and not In Its personal or 
corporate capacity 
150 King Street West, Suite 2308, Box 
42 
TOlonto,ON 
MSH 1J9 

yyyy mm dd Paga 3 of 12 

I, Noah Goldstein, am the agent of the Uen c:!almant and have Informed myself or the fac\S stated In tho clolm for l!on and boDove them to 
be true. 

I, N011h Goldstein, have the authority to bind tho corporaUon. 
This documentls not authorized under Power of Attorney by this party. 

I Statements 

Namo and Address of Owner See Schodulo Name ond address of person to whom lien claimant supplied ser;!ces or materials MOD 
Developments (197 Yonge) Limited Partnership- 9 Prfce Street. 41h Floor Toronto, Ontar!o M4W 124 Tlmo within which serv!ccs or 
materJalswere supplied from 2015107/27 to 2019/02/12 Short desaipUon or sorv!cos or mntertals thnt have been supplied Concrete 
forming and ratsework, veld fonnlng, concrete p!aclno end finishing, temporruy shoring, holsUng, coordlnaUon management of tho rebar 
p!aclna contractor, and supply nnd lnsiallaUon of concrete accessories In connedlon with tho construction of lhn condominium tower 
localed ot 197 Yonge Street. Toronto, On!llrlo. ·contract. prtce or subcontract price $23,084,770 Amount claimed as ol\ing In respect of 
services or materials lhal have been supplied S2,038,704.26 
The Hen dalmant claims a lien against the Interest of every pe!SOn Identified I.IS an ownor of the premises described in said PIN to thls Hon 
Sd1edulo: See Schedules 
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LRO # 80 Conalructlon Lien Roolntercd as AT5076132 on 2019 02 13 at 15:58 

Tho sppllcanl{s} hereby Dpplies to the Land Registrar. 

ISTgnedBy 

Brandl Nicole Tye 

Tel 416-865-0040 

Fax 416-865-7380 

Suite 3000, 79 WelUngton St. W 
Toronto 
MSK 1N2 

I hove the authority to sign and register the document on behalf of tho Appllcant(s). 

I Submitted By 

TORYSLLP 

Tel 416-865-0040 

Fax 416-865-7380 

! Feesflaxes/Payment 

srstutory Reg/s/ralfon Fee 
Tola/Paid 

I Fite Number 

Claimant Client File Number: 

Suite 3000, 70 Welllngton St W 
Toronto 
MSK 1N2 

S64.40 

$64.40 

40363-0001 (DO/AB/AS/BT) MASSEY 

acting for 
Appllcant{s) 

yyyy mm dd Pago 4 of 12 

Signed 2019 0213 

20190213 
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h;!~t;:1:11~~!~ti~$~!l~~;~ta~~t~%Jf r r~~~~~f ~:;1f ~!!f lS~~~1 
197 
Yonge 
Street, 
Toronto, 
ON 

21098-0013(LT) 

27157370.l 

PCL 100 SEC M TORONTO; PT PARKL T 8 CON I FTB TWP OF YORK E/S YONGE ST; 
PT 1, 2 AND 8, 66R15815, srr PT 8, 66R15815 AS IN LT89861 PARTIALLY RELEASED 
AND ABANDONED BY C468580; T/W PT 9, 66Rl5815 AS 1N LT89861;S/T AN 
EASEMENT OVER PTSl,2 AND 8 ON PL 66R15815 AS IN AT3692232; TORONTO, 
ClTY OF TORONTO; SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON 
PLAN 66R27069 lN FA YOUR OF LT 8 W /S VICTORIA ST, 9 W /S VICTORIA ST, 10 
W/S VICTORIA ST PL 22A AS 1N AT3631950; SUBJECT TO AN EASEMENT OVER 
PARTS 14 AND 17 ON PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB 
TWP OF YORK; PT LT 7 W /S VICTORIA ST PL 22A TORONTO AS IN EP62953 & 
EP69249 AS IN AT363 I 950; SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 
ON PLAN 66R27069 IN FAVOUR OF PT LT7 W/S VICTORJA ST PL22A TORONTO 
AS 1N EP12249 {FIRSTLY) AS IN AT3631950; SUBJECT TO AN EASEMENT OVER 
PARTS 14 AND 17 ON PLAN 66R270691N FAVOUR OF PART OF PARK LOT 8, 
CONCESSION 1 FROM THE BAY AND PART OF LOTS 6 AND 7 ON W/S VICTORIA 
STREET, PLAN 22A, DESIGNATED AS PARTS 1, 2, 3, 4, 5, 6, 7, 8, 9, 39, 43, 44, 45, 46, 
47, 54, 55, 56 ON PLAN 66R27069 AS IN AT3631950; TOGETHER WITH AN 
EASEMENT OVER PART OF PARK LOT 8, CONCESSION I FROM THE BAY AND 
PART OF LOTS 6 AND 7 ON W/S VICTORIA STREET, PLAN 22A, DESIGNATED AS 
DESIGNATED AS PARTS 1, 2, 3, 4, 5, 6, 7, 8 ,9, 39, 43, 44, 45, 46, 47, 54, 55 AND 56 ON 
PLAN 66R27069 AS IN A T3632053; TOGETHER WITH AN EASEMENT OVER PT 
PARKLT 8 CON I FTB TWP OF YORK; PART OF LOTS 6 & 7 W/S VICTORIA ST PL 
22A, DESIGNATED AS PARTS 2, 6 & 39 ON PLAN 66R27069 AS IN AT3631744; 
TOGETHER WITH AN EASEMENT OVER PT PARKL T 8 CON I FTB TWP OF YORK; 
PT LT 6 W /S VICTORIA ST PL 22A, DESIGNATED AS PARTS 4 & 5 ON PLAN 
66R27069 AS IN AT3631744; TOGETHER WlTH AN EASEMENT OVER PT PARKLT 8 
CON I FTB TWP OF YORK; PT LT 7 WIS VICTORIA ST, PL 22A, DESIGNATED AS 
PARTS 43, 44 & 45 ON PLAN 66R27069 AS IN A T363 l 744; TOGETHER WITH AN 
EASEMENT OVER PT PARK.LT 8 CON I FTB T'WP OF YORK DESIGNATED AS PART 
43 ON PLAN 66R27069 AS 1N AT3631744i TOGETHER WITH AN EASEMENT OVER 

MOD 
DEVELOPMENTS 
(197 YONGE) INC. 

8 PRICE STREET 
4THFLOQR 
TORONTO,ON 
M4W 1Z4 

550BURRARD 
STREET 
SUITE#600 
VANCOUVER, BC 
V6C 2B5 
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27157370.1 

-2-

PT PARK.LT 8 CON 1 FTB TWP OF YORK, DESIGNATED AS PART 43 ON PLAN 
66R27069 AS IN AT3631744; TOGETHER WITH AN EASEMENT OVER PT P ARKL T 8 
CON 1 FTB TWP OF YORK; PT LT7 W/S VICTORIA ST, PLAN22A, DESIGNATED 
AS PART 44 ON PLAN 66R27069 AS IN AT3631744; TOGETHER WITH AN 
EASEMENTOVERPTPARKLT8CON 1 FTB TWP OFYORK;PTLT7W/S 
VICTORIA ST, PL 22A, DESIGNATED AS PART 44 ON PLAN 66R27069 AS IN 
AT3631744; TOGETHER WITH AN EASEMENT OVER PT LT 7 WIS VICTORIA ST, PL 
22A, DESIGNATED AS PART 45 ON PLAN 66R27069 AS IN AT3631744; TOGETHER 
WITHANEASEMENTOVERPTPARKLT8 CON 1 FTB TWP OF YORK; PTLT7 W/S 
VICTORIA ST, PL 22A, DESIGNATED AS PARTS 43, 44 & 45 ON PLAN 66R27069 AS 
IN A T3631744; SUBJECT TO AN EASEMENT OVER PART 42 ON PLAN 66R27069 IN 
FAVOUR OF PT PARKLT 8 CON 1 FTB TWP OF YORK AS IN CA 706172 AS 1N 
AT363 l 989; SUBJECT TO AN EASEMENT OVER PART 42 ON PLAN 66R27069 IN 
FAVOUR OF PT PARK.LT 8 CON 1 FTB TWP OF YORK PT 3 AND 4, 66Rl 5002 AS IN 
AT3631989; SUBJECT TO AN EASEMENT OVER PART 42 ON PLAN 66R27069 IN 
FAVOUR OF PART OF LOT 2 AND PART OF LOT 3, 4 & 5 (ALL ON THE WEST SIDE 
OF VICTORIA STREET) REGISTERED PLAN 22A AND PART OF PARK LOT NO. 8, 
CONCESSION 1 FROM THE BAY, TOWNSHIP OF YORK BEING PART 1, 4 AND 6 ON 
PLAN 66R13 I 72 AS IN AT3631989; SUBJECT TO AN EASEMENT OVER PART 42 ON 
PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 1 FTB TWP OF YORK PT 2, 3 
AND 5, 66Rl3172 AND PT 5, 66R14431 AS IN AT3631989; SUBJECT TO AN 
EASEMENT OVER PART 42 ON PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON 
1 FTB TWP OF YORK; PT LT 6 WIS VICTORIA ST PL 22A TORONTO PARTS 2 AND 3 
ON PLAN 63R3426 AS IN A T3631989; SUBJECT TO AN EASEMENT OVER PARTS 14 
AND 17 ON PLAN 66R27069 IN FAVOUR OF PT PARK.LT 8 CON 1 FTB TWP OF 
YORK.AS IN CA706172AS IN AT3631989; SUBJECT TO AN EASEMENT OVER 
PARTS 14 AND 17 ON PLAN 66R27069 IN FAVOUR OF PT P ARKL T 8 CON 1 FTB 
TWP OF YORK PT 3 AND 4, 66R15002 AS IN AT3631989; SUBJECT TO AN 
EASEMENT OVER PARTS 14 AND 17 ON PLAN 66R27069 IN FAVOUR OF PART OF 
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r~~!!!~~~l«fJ!~!~~~~!fJ~?:I~ 
LOT 2 AND PART OF LOT 3, 4 & 5 (ALL ON THE WEST SIDE OF VICTORIA 
STREET) REGISTERED PLAN 22A AND PART OF PARK LOT NO. 8, CONCESSION 1 
FROM THE BAY, TOWNSHIP OF YORK BEING PART I, 4 AND 6 ON PLAN 66R13172 
AS IN AT3631989; SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON PLAN 
66R27069 IN FAVOUR OF PTPARKLT 8 CON I FTB TWP OF YORK PT2, 3 AND 5, 
66RI3172 AND PT 5, 66R14431 AS IN AT3631989; SUBJECT TO AN EASEMENT 
OVER PARTS 14 AND 17 ON PLAN 66R27069 IN FAVOUR OF PT PARK.LT 8 CON 1 
FTB TWP OF YORK; PT LT 6 W/S VICTORIA ST PL 22A TORONTO PARTS 2 AND 3 
ON PLAN 63RJ426 AS IN AT3631989; SUBJECT TO AN EASEMENT OVER PARTS 14 
AND 17 ON PLAN 66R27069 INF A YOUR OF PT PAR.KL T 8 CON l FTB TWP OF 
YORK AS IN CA 706172 AS IN A T3631989; SUBJECT TO AN EASEMENT OVER 
PARTS 14 AND 17 ON PLAN 66R27069 IN FAVOUR OF PTPARKLT 8 CON 1 FTB 
TWP OF YORK PT 3 AND 4, 66Rl5002 AS lN AT363 l 989; SUBJECT TO AN 
EASEMENT OVER PARTS 14 AND 17 ON PLAN 66R27069 IN FAVOUR OF PART OF 
LOT 2 AND PART OF LOT 3, 4 & 5 (ALL ON THE WEST SIDE OF VICTORIA 
STREET) REGISTERED PLAN 22A AND PART OF PARK LOT NO. 8, CONCESSION 1 
FROM THE BAY, TOWNSHIP OF YORK BEING PART 1, 4 AND 6 ON PLAN 66R13 J 72 
AS 1N AT3631989; SUBJECT TO AN EASEMENT OVER PARTS 14 AND 17 ON PLAN 
66R27069 IN FA YOUR OF PT PARKLT 8 CON l FTB TWP OF YORK PT 2, 3 AND 5, 
66R13172 AND PT 5, 66R14431 AS IN AD631989; SUBJECT TO AN EASEMENT 
OVER PARTS 14 AND 17 ON PLAN 66R27069 IN FAVOUR OF PT PARK.LT 8 CON 1 
FTB TWP OF YORK; PT LT 6 WIS VICTORIA ST PL 22A TORONTO PARTS 2 AND 3 
ON PLAN 63R3426 AS IN A T3631989; TOGETHER WITH AN EASEMENT OVER 
PART 5 ON PLAN 63R-4643 AS IN AT3757274 

., '\f{;@iii~tii£~ ,. --aa,Q~~~ ... 1>--ri~--,;- ... ,..J?' l 
~~';~21-/):'.~1 
.. i~~~b\t~ ~\~~ ~~:~itH 

21098-0282(LT) I PART PARKLT 8 CONCESSION 1 FTB (TWP OF YORK) PARTS 1 TO 9 PLAN MOD 

27157.370. J 

66R30428; srr EASEMENT OVER PART 1 PLAN 66R30428 AS IN CA630197E; srr DEVELOPMENTS 
EASEMENT OVER PARTS 1 TO 9 PLAN 66R30428 AS IN AT3692232; srr EASEMENT (197 YONGE) INC. 
OVER PARTS 3, 4, 5 & 7 PLAN 66R30428 IN AT363 l 950; SIT EASEMENT OVER 
PARTS 3, 4 & 7 PLAN 66R30428 AS IN AT3_631989; srr EASEMENT OVER PARTS 5, 6 
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21098-0011 (LT) 

21157370.1 
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'i~t~lll~!!!~!~~Il.~llf%r 
& 7 PLAN 66R30428 AS IN AT3632O36;; TOGETHER WITH AN EASEMENT OVER 
PART PARKLOT 8 CONCESSION l FTB (YORK) AND PART LOTS 6 & 7 WIS 
VICTORJA ST PLAN 22A, PART 10 PLAN 66R3O428 AS IN AT3631744; TOGETHER 
WITH AN EASEMENT OVER PART PARK.LOT 8 CONCESSJON l FTB (YORK) AND 
PART LOTS 6 & 7 W /S VICTORIA ST PLAN 22A, PARTS 10 & 11 PLAN 66R3O428 AS 
IN AT3632053; TOGETHER WITH AN EASEMENT OVER PART PARK.LOT 8 
CONCESSION l FTB (TWP OF YORK), PART 12 PLAN 63R4643 AS IN AT3757274; 
CITY OF TORONTO 

PCL8-3O SEC Y2; PT PARK.LT 8 CON I FTB TWP OF YORK PT6 AND 7, 66R15815; 
T/W PT PARK.LT 8 CON I FTB T\VP OF YORK, PT 8, 66R15815 AS IN LT8986I, srr 
AND EASEMENT OVER PTS 6 AND 7 ON PL 66Rl 5815 AS IN AT3692232; TORONTO 
, CITY OF TORONTO; SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
66R27O69 IN FAVOUR OF LT 8 WIS VICTORIA ST, 9 WIS VICTORIA ST, 10 W/S 
VICTORIA ST PL 22A AS IN A T363 l 95O; SUBJECT TO AN EASEMENT OVER PART 
26 ON PLAN 66R27O69 IN FA YOUR OF PT PARK.LT 8 CON 1 FTB TWP OF YORK; PT 
LT 7 WIS VICTORIA ST PL 22A TORONTO AS IN EP62953 & EP69249 AS 1N 
AT363195O; SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 66R27069 JN 
FAVOUR OF PT LT 7 W/S VICTORIA ST PL 22A TORONTO AS IN EPl2249 
(FIRSTLY) AS IN AT363 I 95O; SUBJECT TO AN EASEMENT OVER PART 26 ON 
PLAN 66R27O691N FAVOUR OF PART OF PARK LOT 8, CONCESSION 1 FROM THE 
BAY AND PART OF LOTS 6 AND 7 ON WIS VICTORJA STREET, PLAN 22A, 
DESIGNATED AS PARTS I, 2, 3, 4, 5, 6, 7, 8, 9, 39, 43, 44, 45, 46, 47, 54, 55, 56 ON 
PLAN 66R27O69 AS 1N A T363195O; SUBJECT TO AN EASEMENT OVER PART 26 ON 
PLAN 66R27O69 IN FAVOUR OF PT PARK.LT 8 CON 1 FTB TWP OF YORK AS IN 
CA706172 AS IN AT363 l 989; SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 

8 PRJCE STREET 

4TH FLOOR 
TORONTO,ON 
M4W 1Z4 

550BURRARD 
STREET 
SU1TE#6OO 
VANCOUVER, BC 
V6C2B5 

MOD 
DEVELOPMENTS 
(197 YONGE) INC. 

8 PRICE STREET 
4TH FLOOR 
TORONTO,ON 
M4W 1Z4 

550BURRARD 
STREET 
SUITE#6OO 
VANCOUVER, BC 
V6C 2B5 
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1~1\!f 
66R27069 IN FAVOUR OF PT PARKLT 8 CON l FTB TWP OF YORK PT 3 AND 4, 
66Rl5002 AS IN AT3631989; SUBJECT TO AN EASEMENT OVER PART26 ON PLAN 
66R27069 IN FAVOUR OF PART OF LOT 2 AND PART OF LOT 3, 4 & 5 (ALL ON THE 
WEST SIDE OF VICTORIA STREET) REGISTERED PLAN 22A AND PART OF PARK 
LOT NO. 8, CONCESSION 1 FROM THE BAY, TO\VNSHIP OF YORK BEING PART 1, 
4 AND 6 ON PLAN 66Rl 3172 AS IN A T3631989; SUBJECT TO AN EASEMENT OVER 
PART 26 ON PLAN 66R27069 IN FAVOUR OF PT PARKLT 8 CON l FTB TWP OF 
YORK PT2,3 AND 5, 66R13172 AND PT 5, 66Rl4431 AS IN AT3631989; SUBJECT TO 
AN EASEMENT OVER PART 26 ON PLAN 66R27069 IN FAVOUR OF PT PARK.LT 8 
CON I FTB TWP OF YORK; PT LT 6 WIS VICTORIA STPL22A TORONTO PARTS 2 
AND 3 ON PLAN 63R3426 AS IN A T363 l 989; TOGETHER WITH AN EASElvffiNT 
OVER PART OF PARK LOT 8, CONCESSION l FROM THE BAY AND PART OF 
LOTS 6 AND 7 ON W/S VICTORIA STREET, PLAN 22A, DESIGNATED AS 
DESIGNATED AS PARTS 1, 2, 3, 4, 5, 6, 7, 8 ,9, 39, 43, 44, 45, 46, 47, 54, 55 AND 56 ON 
PLAN 66R27069 AS IN A T3632053; TOGETHER WITH AN EASEMENT OVER PT 
PARKLT 8 CON I FTB TWP OF YORK; PART OF LOTS 6 & 7 W/S VICTORIA ST PL 
22A, DESIGNATED AS PARTS 2, 6 & 39 ON PLAN 66R27069 AS IN AT363 l 744; 
TOGETHER WlTH AN EASEMENT OVER PT PARK.LT 8 CON 1 FTB TWP OF YORK; 
PT LT 6 W /S VICTORIA ST PL 22A, DESIGNATED AS PARTS 4 & 5 ON PLAN 
66R27069 AS IN AT363 l 744; TOGETHER WITH AN EASEMENT OVER PT PARKL T 8 
CON 1 FTB TWP OF YORK; PT LT 7 WIS VICTORIA ST, PL 22A, DESIGNATED AS 
PARTS 43, 44 & 45 ON PLAN 66R27069 AS IN AT3631744; TOGETHER WITH AN 
EASEMENT OVER PT PARK.LT 8 CON l FTB TWP OF YORK DESIGNATED AS PART 
43 ON PLAN 66R27069 AS IN AT363 l 744; TOGETHER WITH AN EASEMENT OVER 
PT PARKLT 8 CON l FTB TWP OF YORK, DESIGNATED AS PART 43 ON PLAN 
66R27069 AS IN AT363 l 744; TOGETHER WITH AN EASEMENT OVER PT PARKL T 8 
CON 1 FTB TWP OF YORK; PT LT7 W/S VICTORIA ST, PLAN 22A, DESIGNATED 
AS PART 44 ON PLAN 66R27069 AS IN AT3631744; TOGETHER WITI-1 AN 
EASEMENTOVERPTPARKLT8 CON 1 FTB TWP OF YORK_;_PTLT7 WIS 
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VICTORIA ST, PL 22A, DESIGNATED AS PART 44 ON PLAN 66R27069 AS IN 
AT3631744; TOGETHER WITH AN EASEMENT OVER PT LT 7 W/S VICTORIA ST, PL 
22A, DESIGNATED AS PART 45 ON PLAN 66R27069 AS IN AT3631744; TOGETHER 
WITH AN EASEMENT OVER PT PARKLT 8 CON I FTB TWP OF YORK; PT LT 7 WIS 
VICTORIA ST, PL 22A, DESIGNATED AS PARTS 43, 44 & 45 ON PLAN 66R27069 AS 
IN AT3631744; TOGETHER WITH AN EASEMENT OVER PART 5 ON PLAN 63R-4643 
AS lN A D757274; SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 66R27069 
IN FAVOUR OF PART PARK LOT 8 CONCESSION I FTB TWP OF YORK AS IN 
CA 706172 AS IN AT3631989; SUBJECT TO AN EASEMENT OVER PART 26 ON PLAN 
66R27069 lN FAVOUR OF PART OF PARK LOT 8 CONCESSION 1 FTB TWP OF 
YORK PARTS 3 AND 4 ON PLAN 66R15002 AS lN AT3631989 

21098-0085(L T) PTPARKLT 8 CON 1 FTB TWP OF YORK PT 5 63R4643 T/W CA797973; CITY OF 
TORONTO; SUBJECT TO AN EASEMENT OVER PART 5 PLAN 63R-4643 IN FAVOUR 
OF PARTS 6 & 7 ON PLAN 66R-158 l 5 AS IN AT3757274; SUBJECT TO AN 

27157370 I 

EASEMENT OVER PART 5 PLAN 63R-4643 INFAVOUROF PARTS I, 2 & 8 PLAN 
66R-15815 AS IN AT3757274; SUBJECT TO AN EASEMENT OVER PART 5 PLAN 63R-
4643 IN FAVOUR OF PARTS 11, 12, 19M 20, 21, 22, 23, 24, 32. 34, 35, 37, 38, 40, 41, 52, 
53, 57, 58, 59, 60, 61 & 62 ON PLAN 66R-27069 AS IN AT3757274; CITY OF TORONTO 

THE MIDAS 
INVESTMENT 
CORPORATION 

255C FISHER 
STREET, NORTH 
BAY, ONPIB2C8 

OFFICE 8 
WATERFORD 
ROAD, 
TRAMORE,CO 
WATERFORD, 
IRELAND 
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21098-0198(L T) 

21098-020 l (LT) 

27157370.J 

UNNAMED LANE PL 22A TORONTO BTN YONGE ST & VICTORlA ST, S OF 
SHUTER ST; PT PARK.LT 8 CON I FTB TWP OF YORK AS IN 0S15022; BEING ST. 
ENOCH'S SQUARE; CITY OF TORONTO 

PT PARKLT 8 CON 1 FTB TWP OF YORK; PT LT 7 WIS VICTORIA ST PL 22A 
TORONTO AS IN EP62953 & EP69249; CITY OF TORONTO; TOGETHER WITH AN 
EASEMENT OVER PCL 8-30 SEC Y2; PT PARKL T 8 CON 1 FTB TWP OF YORK 
DESIGNATED AS PART 26 ON PLAN 66R27069 AS IN AT3631950; TOGETHER WITH 
AN EASEMENT OVER PCL I 00 SEC M TORONTO; PT PARKLT 8 CON 1 FTB TWP 
OF YORK E/S YONGE ST DESIGNATED AS PARTS 14 AND 17 ON PLAN 66R27069 
AS IN AT3631950; TOGETHER WITH AN EASEMENT OVER PART OF PARK LOT 8, 
CONCESSION I FROM THE BAY, DESIGNATED AS PARTS 34, 35, 37, 38, 40, 41, 52, 
57, 58, 59, 60 AND 61, 66R27069 AS IN AT3632036; TOGETHER WITH AN EASEMENT 
OVER PART OF PARK LOT 8, CONCESSION I FROM THE BAY, DESIGNATED AS 
PARTS 20, 23, 35, 38 & 53 ON PLAN 66R27069 AS IN AT363 l 950; TOGETHER WITH 
AN EASEMENT OVER PART OF PARK LOT 8, CONCESSION I FROM THE BAY, 
DESIGNATED AS PARTS 34, 35, 37, 40, 41 &52 ON PLAN 66R27069 AS IN 
AT363 l 950; TOGETHER WITH AN EASEMENT OVER PART OF PARK LOT 8, 
CONCESSION 1 FROM THE BAY, DESIGNATED AS PARTS 35, 38 & 57 ON PLAN 
66R27069 AS IN AT3631950; TOGETHER WITH AN EASEMENT OVER PART OF 

CITY OF 
TORONTO 

C/0 CITY CLERK 
100 QUEEN 
STREET WEST 
13TH FLOOR, 
WEST TOWER, 
CITY HALL, 
TORONTO,ON 
M5H2N2 

THE 
CORPORATION 
OF MASSEY 
HALL AND ROY 
THOMSON HALL 

60 Sllv1COE 
STREET 
TORONTO.ON 
M5J 2M5 
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Statemenl 61: 

PARK LOT 8, CONCESSION 1 FROM THE BAY, DESIGNATED AS PART 58 ON 
PLAN 66R27069 AS IN A T363 I 950; TOGETHER WITH AN EASEMENT OVER PART 
OF PARK LOTS, CONCESSION I FROM THE BAY, DESIGNATED AS PARTS 35, 38, 
57, GO & 61 ON PLAN 66R27069 AS IN A T363 l 950 

Pursuant to an order of the Ontario Superior Court of Justice (Commercial List) made on November 19, 2018, in Court File No. CV-18-
608978-00CL, KSV Kofman Inc. (the "Receiver") was appointed receiver and manager of, among other things, all the assets, 
undertaking and property of 1033803 Ontario Inc. operating as Fonna-Con Construction ("Lien Claimant"). KSV KOFMAN INC. 
makes this registration in its capacity as Receiver, and not in its personal or corporate capacity. 

Noah Goldstein is the authorized signing officer of the Receiver. 

27157370.1 

157



! 

:, .. ~ 

KSV KOFMAN INC. in its capacity as Court
appointed receiver and manager, without security, of all 
of the assets, undertakings and properties of 1033803 
ONTARIO INC., operating as Forma-Con Construction 
and Fonna Finishing ("Fonna-Con"), and 1087507 
ONTARIO INC. (together with Fonna-Con, the 
"Debtors") acquired for, or used in relation to a 
business carried on by the Debtors 

Plaintiff 

27278112.l 

v. MOD DEVELOPMENTS 
(197 YONGE) LIMITED 
PARTNERSHIP 

Defendant 

Court File No. 
CV - / Cj - ft:; I tc I 3 7 -OOGCJ • 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

Proceeding commenced at TORONTO 

STATEMENT OF CJLAIM 

TorysLLP 
Suite3000 
79 Wellington St. W. 
Box 270, TD Centre 
Toronto, ON M5K 1N2 
Fax: 416.865.7380 

David Outerbridge (LSUC #: 42724V) 
Tel: 416.865.7825 

Lawyer for the Plaintiff 
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This is Exhibit ) referred to in the 

Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

A commissioner for taking Affidavits 
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AMENDED THIS 18-NOV-20 PURSUANT TO 
MODIFIE CONFORMEMENT A 

,/RULE/LA REGLE 26.02 ( 8 

D THE ORDER OF ___________ _ Court File No.: CV-19-00616137-0000 
L'ORDONNANCE DU 

DATED/FAIT LE. ____________ _.:,ONTAR/0 
Sen-Hsing D Lee SUPERIOR COURT OF JUSTICE 

REGISTRAR IN THE MATT!i:!RE®ti~HE CONSTRUCTION ACT, R.S.O. 1990, C. c. 30 
SUPERIOR COURT OF JUSTICE COUR SUPERIEURE DE JUSTICE 

BETWEEN: 

KSV KOFMAN INC. in its capacity as Court-appointed receiver and manager, 
without security, of all of the assets, undertakings and properties of 1033803 
ONTARIO INC., operating as Forma-Con Construction and Forma Finishing 
("Forma-Con"), and 1087507 ONTARIO INC. (together with Forma-Con, the 
"Debtors") acquired for, or used in relation to a business carried on by the 

Debtors 

- and -

MOD DEVELOPMENTS (197 YONGE) LIMITED PARTNERSHIP 

Plaintiff 

Defendant 

AMENDED STATEMENT OF DEFENCE AND COUNTERCLAIM 

1. The Defendant, MOD Developments (197 Yonge) Limited Partnership, admits the 

allegations contained in paragraphs 2, 3 and 4 of the Statement of Claim. 

2. The Defendant denies the remaining allegations in the Statement of Claim except to the 

extent that they are admitted in this Statement of Defence. 

3. The Defendant engaged Forma-Con Construction (A DIVISION OF 1428502 ONTARIO 

LIMITED) ("Forma-Con") by contract dated December 19, 2014 ("Contract") for Forma-Con to 

provide concrete forming and falsework, void forming, concrete placing and finishing, temporary 

shoring, hoisting, coordination management of rebar placement, and the supply and insulation 

of concrete accessories ("Work") for the contract price including applicable taxes in the amount 

of $23,084,770.00. The Defendant never entered into a contract with the Plaintiff for the Work. 

However, the Defendant did enter into a written agreement on December 27, 2018 ("Close Out 

Agreement") with the Plaintiff to complete some of the Work that was not completed by Forma

Con. The appointment of the receiver KSV Kofman Inc. ("KSV") occurred on November 19, 

2018 by Court Order. For the purposes of this pleading and in order to maintain clarity, Form

Con and the Plaintiff are different and distinct entities. 

49305083.1 
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4. The Defendant states that it has been determined that 1428502 Ontario Limited was 

never an incorporated entity and was not subject to the Court Order referred to in paragraph 3 

herein. 

5. Forma-Con and the Plaintiff supplied labour and materials to the project up to the date of 

March 25, 2019. 

6. The Defendant states that it has made payment in full to Forma-Con and the Plaintiff for 

any and all labour and materials supplied to the project pursuant to the Contract and the Close 

Out Agreement, save and except for holdback funds and amounts for which the Defendant 

claims a setoff against both the Plaintiff and Forma-Con, which is the total amount of 

$5,095,752.00, and the details of which are as set out in the Counterclaim herein. 

7. The Defendant states that it has paid the Plaintiff in full with respect to all amounts 

properly owing pursuant to the Contract and the Close Out Agreement and that the Plaintiff has 

not sustained any losses or damage in respect of which the Defendant is required or obligated 

to make further payment. The Plaintiff is liable for any and all breaches of contract and 

damages suffered by the Defendant due to Forma-Con's breaches of contract as particularized 

herein. 

8. The Plaintiff was at no time entitled to register a construction lien against the Property. 

9. In the event that this Honourable Court finds the Plaintiff was ever entitled to a lien 

against the Property, which is not admitted but denied, the Defendant pleads that any lien rights 

in this respect expired prior to the registration of the lien by the Plaintiff and, furthermore, that 

the Plaintiff has failed to perfect its lien in a timely manner. 

10. The Defendant denies that the Plaintiff is entitled to compensation on the basis of unjust 

enrichment or quantum meruit. The Plaintiffs right to be compensated for materials and 

services provided to the project, if any, is governed solely by the terms of the Contract and the 

Close Out Agreement. 

11. The Defendant asks that the Plaintiffs lien be discharged and that this action be 

dismissed with costs assessed against the Plaintiff on a substantial indemnity basis. 

49305083.1 
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COUNTERCLAIM 

12. The Defendant/Plaintiff by Counterclaim counterclaims against the Plaintiff/Defendant by 

Counterclaim the following: 

(a) Damages in the amount of $5,788,940.00 $7,227)88.30, plus applicable HST, 

for negligence and breach of contract; 

(b) Prejudgment and postjudgment interest in accordance with the Courts of Justice 

Act, R.S.O. 1990, c. 43; 

(c) Costs of this action and this Counterclaim on a substantial indemnity basis; and 

(d) Such further and other relief as this Honourable Court deems just. 

13. The Defendant/Plaintiff by Counterclaim repeats and relies upon the allegations set out 

in the Statement of Defence. 

14. The Defendant/Plaintiff by Counterclaim states it was an express and/or implied term of 

the Contract between the Defendant and Forma-Con that Forma-Con would supply labour and 

materials and perform work in a timely manner and in a good and workmanlike manner 

conforming with industry standards. The Defendant/Plaintiff by Counterclaim states that the 

Plaintiff/Defendant by Counterclaim is bound to the terms of Contract and the aforesaid express 

and/or implied term. The Defendant/Plaintiff by Counterclaim states that the Plaintiff/Defendant 

by Counterclaim is liable from any and all breaches and damages caused to the 

Defendant/Plaintiff by Counterclaim by Forma-Con. 

15. The Defendant/Plaintiff by Counterclaim states that the Plaintiff/Defendant by 

Counterclaim and Forma-Con caused damages to the Defendant/Plaintiff by Counterclaim in the 

amount of $779,988.00 $1,052,514.40 due to project delays in the amount of 103 days; as a 

result of the aforesaid delays by the Plaintiff/Defendant by Counterclaim and Forma-Con there 

were additional construction management fees incurred by the Defendant due to the 

Plaintiff/Defendant by Counterclaim's and Forma-Con's delays of 103 days which additional 

management fees amounted to $220,000.00. As a result of the delay in the construction by the 

Plaintiff/Defendant by Counterclaim and Forma-Con by 103 days, the Defendant/Plaintiff by 

Counterclaim had to incur the damages of additional interest on its construction loan in the 

amount of $1,836,520.00 $2,312,297.47. 

49305083.1 
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16. The Defendant/Plaintiff by Counterclaim states that it also suffered additional damages 

arising as charges for crane downtime in the month of November 2018 as a result of the 

Plaintiff/Defendant by Counterclaim's and Forma-Con's failure to perform in accordance with the 

schedule of construction, which charged back costs amount to $747,702.00 $988,031.54. 

17. The Defendant/Plaintiff by Counterclaim states that as a result of the delays caused to 

the construction schedule for the project by the Plaintiff/Defendant by Counterclaim and Forma

Con, in breach of the contract, legal fees and lien bond premiums were incurred by the 

Defendant in the amount of $75,000.00 $167,646.67 along with the cost of an allowance to 

complete the remaining contract in the amount of $700,000.00 $1,057,298.22. 

18. The Defendant/Plaintiff by Counterclaim states that it requires an allowance for warranty 

work to be completed by the Plaintiff/Defendant by Counterclaim and Forma-Con and claims a 

charge against the Plaintiff/Defendant by Counterclaim and Forma-Con in the amount of 

$500,000.00. 

19. The Defendant/Plaintiff by Counterclaim requires an allowance for Tarion delayed 

closing costs paid as compensation for condominium unit purchasers due to delay of closing 

dates with the said unit purchasers which delays were caused by the Plaintiff/Defendant by 

Counterclaim and Forma-Con and the Defendant/Plaintiff by Counterclaim claims a charge 

against the Plaintiff/Defendant by Counterclaim and Forma-Con for these delay costs in the 

amount of $930,000.00. 

20. As a result of the damages caused by the Plaintiff/Defendant by Counterclaim and 

Forma-Con, as particularized herein, the Defendant/Plaintiff by Counterclaim has sustained a 

loss of damage including, but not limited, the particulars set out herein which amount to 

$5,788,940.00 $7,227,788.30 plus HST. 

21. The Defendant/Plaintiff by Counterclaim requests that this Counterclaim be heard at the 

same time or immediately following the main action. 

49305083.1 
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July 15, 2019 

TO: TORY$ LLP 
Suite 3000 
79 Wellington St. W. 
Box 270, TD Centre 
Toronto, ON M5K 1 N2 

- 5 -

MILLER THOMSON LLP 
Vaughan Metropolitan Centre 
100 New Park Place, Suite 700 
Vaughan, ON L4K 0H9 

Michael P. Farace LSO#: 29852S 
mfarace@millerthomson.com 
Tel: 905.532.6618 
Fax: 416.595.8695 

Lawyers for the Defendant/Plaintiff by Counterclaim 

David Outerbridge LSO#: 42724V 
Tel: 416.865.7825 
Fax: 416.865.7380 

Lawyers for the Plaintiff/Defendant by Counterclaim 

49305083.1 
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KSV KOFMAN INC. in its capacity as Court- MOD DEVELOPMENTS (197 YONGE) 
appointed receiver and manager, without and LIMITED PARTNERSHIP 
security, of all of the assets, undertakings 
and properties of 1033803 ONTARIO INC., 
operating as Forma-Con Construction and 
Forma Finishing ("Forma-Con"), and 
1087507 ONTARIO INC. (together with 
Forma-Con, the "Debtors") acquired for, or 
used in relation to a business carried on by 
the Debtors Defendant/Plaintiff by Counterclaim 

Plaintiff/Defendant bv Counterclaim 

49305083.1 

Court File No.: CV-19-00616137-0000 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

Proceeding commenced at TORONTO 

AMENDED STATEMENT OF DEFENCE AND 
COUNTERCLAIM 

MILLER THOMSON LLP 
Vaughan Metropolitan Centre 
100 New Park Place, Suite 700 
Vaughan, ON L4K 0H9 

Michael P. Farace LSO#: 29852S 
mfarace@millerthomson.com 
Tel: 905.532.6618 
Fax: 416.595.8695 

Lawyers for the Defendant/ 
Plaintiff by Counterclaim 
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This is Exhibit 't r:~erred to in the 

Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

A commissioner for taking Affidavits 
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Court File No. CV-19-00616137-0000 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN THE MATTER OF THE CONSTRUCTION ACT, R.S.O. 1990, C. c-30 

BETWEEN: 

KSV KOFMAN INC. in its capacity as Court-appointed receiver and manager, 
without security, of all of the assets, undertakings and properties of 1033803 
ONTARIO INC., operating as Forma-Con Construction and Forma Finishing 
("Forma-Con"), and 1087507 ONTARIO INC. (together with Fonua-Con, the 

"Debtors") acquired for, or used in relation to a business carried on by the 
Debtors 

Plaintiff/Defendant by Counterclaim 

- and-

MOD DEVELOPMENTS (197 YONGE) LIMITED PARTNERSHIP 

Defendant/Plaintiff by Counterclaim 

REPLY AND DEFENCE TO COUNTERCLAll\1 

Reply 

1. In response to paragraph 3 of the Statement of Defence, the Plaintiff denies that Forma-

Con and the Plaintiff are different and distinct corporate entities. The parties agreed and 

understood that the entity mutually understood as Forma-Con would pe1f orm the work specified 

in the contract between Forma-Con/the Plaintiff and the Defendant dated December 19, 2014 

(the "Contract"), and Forma-Con/the Plaintiff did perform that work. If Forma-Con/the Plaintiff 

was misnamed in the Contract, the misnaming was a clerical error. The correct corporate entity is 

named in the Style of Cause of this proceeding. 

Defence to Counterclaim 

2. Except as expressly admitted below, the Defendant by Counterclaim denies each and 

every allegation set out in the counterclaim. 

29196438 
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3. The Defendant by Counterclaim repeats and relies upon the allegations set out in its 

Statement of Claim. 

4. Forma-Con pe1formed all its contractual obligations in a timely and good and 

workmanlike manner in accordance with its contractual obligations and industry standards. 

5. Forma-Con did not cause any project delays. Any delays in the construction of the 

Project were caused by factors beyond Forma-Con's control, including the Plaintiff by 

Counterclaim's own mismanagement of the Project, weather, and delays in the work of other 

subcontractors. 

6. The Defendant by Counterclaim denies that there was any crane downtime at the Project 

in the month of November 2018. If there was any crane downtime, it was due to factors beyond 

Forma-Con' s control, including the Plaintiff by Counterclaim's own mismanagement of the 

Project, weather, and delays in the work of other subcontractors. 

7. The amount of an allowance claimed by the Plaintiff by Counterclaim to complete the 

remaining work under Forma-Con's contract is unsubstantiated and excessive. 

8. There is no entitlement to take an allowance for hypothetical fuuire warranty work. In 

any event, the amount of warranty holdback claimed by the Plaintiff by Counterclaim is 

unsubstantiated and excessive. 

9. Any Tari on delayed closing costs incurred or to be incurred by the Plaintiff by 

Counterclaim are due to factors beyond Forma-Con's control, including the Plaintiff by 

Counterclaim's own mismanagement of the Project, weather, and delays in the work of other 

subcontractors. There is no entitlement to take an allowance for such delayed closing costs. 

10. The Defendant by Counterclaim asks that the counterclaim be dismissed with costs. 

29196438 

168



2020 / 1 o /05 1 3 :08:36 5 /6 

October 5, 2020 

TO: Miller Thomson LLP 
Vaughan Metropolitan Centre 
100 New Park Place, Suite 700 
Vaughan, ON L4K 0H9 

Michael Farace (LSO: 29852S) 
mfaracc@millcrthomson.com 
Tel: 905.532.6618 
Fax: 416.595.8695 

- 3 -

Torys LLP 
79 Wellington St. W., 30th Floor 
Box 270, TD South Tower 
Toronto, ON M5K 1N2 
Fax: 416.865.7380 

David Outerbridge (LSO: 42724V) 
doutcrbridge<frtorvs.com 
Tel: 416.865.7825 

Shalom Cumbo-Steinmetz (LSO: 72181J) 
scumbo-steinmctz(clitorys.com 
Tel: 416.865.7529 

Lawyers for the Plaintiff/Defendant by Counterclaim 

Lawyers for the Defendant/Plaintiff by Counterclaim 

29196438 
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KSV KOFMAN INC. in its capacity as Court-appointed receiver and 
manager, without security, of all of the assets, undertakings and properties 

of 1033803 ONTARIO INC., operating as Forma-Con Construction and 
Forma Finishing ("Forma-Con"), and 1087507 ONTARIO INC. (together 

with Forma-Con, the "Debtors") acquired for, or used in relation to a 
business carried on by the Debtors 

Plaintiff 

29196438 

V. 

Court File No. CV-19-00616137-0000 

MOD DEVELOPMENTS (197 YONGE) LIMITED 
P ARTJ\TERSHlP 

Defendants 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN THE MATTER O.F the Construction Act, R.S.O. 1990, c. C.30 

Proceeding commenced at TORONTO 

REPLY AND DEFENCE TO COUNTERCLAIM 

Torys LLP 
79 Wellington St. W., 30th Floor 
Box 270, TD South Tower 
Toronto, ON M5K 1N2 
Fax: 416.865.7380 

David Outerbridge (LSO: 42724V) 
doutcrbridgc (fi: torvs.com 
Tel: 416.865.7825 

Shalom Cumbo-Steinmetz (LSO: 721811) 
scurnbo--sleimT1etz (ri) lorvs.com 
Tel: 416.865.7529 

Lawyers for the Plaintiff 
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This is Exhibit 7 referred to in the 

Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

cJ 
A commissioner for taking Affidavits 
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CLOSE OUT AGREEMENT 

This Close Out Agreement (the "Agreement") is made as of this 27th day of December, 2018 (the 
"Effective Date") between: 

KSV KOFMAN INC., in its capacity as receiver and manager of: (i) all of the assets, 
undertakings and properties of I 033803 Ontario Inc. ( operating as Fortna-Con 
Construction and Forma Finishing) and I 087507 Ontario Limited; (ii) certain assets of 
Bondfield Construction Company Limited and Bondfield Construction Equipment Ltd.; 
and (iii) the real prope1iy known municipally as I 31 Saramia Crescent, Vaughan, 
Ontario, and not in its personal or corporate capacity 

(the ·'Receiver") 

- and -

MOD DEVELOPMENTS (197 YONGE) LIMITED PARTNERSHIP 

(the "Owner") 

(The Receiver and the Owner are individually referred to herein as a "Party" and 
collectively as the ·'Parties''). 

RECITALS 

I. Forma-Con Construction (a division of 1428502 Ontario Limited) (the "'Trade Contractor") and 
the Owner entered into the Agreement for Construction Management Projects dated December 
19, 2014 (the "Construction Contract") in respect of Massey Tower located at I 97 Yonge 
Street, Toronto, Ontario (the "Project"). Pursuant to the Construction Contract, the Trade 
Contractor is to provide concrete forming and falsework, void forming, concrete placing and 
finishing, temporary shoring, hoisting, coordination management of the rebar placing contractor, 
and supply and installation of concrete accessories in respect of the Project (the "Work"). 

2. Schedule A sets out ce1iain services required in connection with the portion of the Work which 
has not been performed as of the date of this Agreement, as may be amended from time-to-time 
upon the mutual agreement of the Patiies and documented in an addendum to this Agreement (the 
"Services"). 

3. In respect of payments pursuant to the Construction Contract as of the Effective Date, the Owner 
has, in accordance with the Construction Act R.S.O. 1990, c. C30 (the "Construction Act"), held 
back $2,038,704.26 (which is net of taxes) of the Contract Price which is subject to the terms and 
conditions of the Construction Contract and the Construction Act (the "Holdback"). 

4. Pursuant to an order of the Ontario Superior Collli of Justice (Commercial List) made on 
November I 9, 2018 (the ''Receivership Order"), the Receiver was appointed receiver and 
manager of: (a) all of the assets, unde1iakings and properties of 1033803 Ontario Inc. (operating 
as Forma-Con Construction and Forma Finishing) (the "'Service Provider") and I 087507 Ontario 
Limited; (b) ce1iain assets of Bondfield Construction Company Limited and Bondfield 
Construction Equipment Ltd.; and (c) the real prope1iy known municipally as I 3 I Saramia 
Crescent, Vaughan, Ontario ((a)-(c), collectively, the "Property"). 
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5. Subject to Recital 3 above, the Holdback is Property (as such term is defined in the Receivership 
Order) over which the Receiver has been appointed receiver and manager pursuant to the 
Receivership Order. 

6. The Parties have agreed on terms for payment for the Services to be performed by the Service 
Provider for the Owner and agree to work cooperatively to confirm amounts remaining to be 
billed under the Construction Contract and the amount owing by the Owner to the Trade 
Contractor pursuant to the Construction Contract. 

7. The Owner wishes to have the Service Provider provide the Services on a time and materials 
basis and the Receiver agrees to use commercially reasonable efforts to cause the Service 
Provider to provide such Services in accordance with this Agreement. 

NOW THEREFORE THIS AGREEMENT WITNESSES that, for the consideration described 
in the recitals above and for other good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged by each Paiiy, the Patties hereby covenant and agree as follows: 

1.1 Defined Terms 

Capitalized terms shall have the meaning ascribed in this Agreement. Capitalized terms used 
herein which are not otherwise defined herein shall have their respective meanings as set fotih in the 
Construction Contract. 

1.2 The Services 

( 1) The Receiver shall use commercially reasonable efforts to cause the Service Provider to 
provide the Services on a time and material basis in accordance with the rates set out in 
Schedule B. 

(2) The Owner shall prepay for each 15 working day period of Services to be performed by 
the Service Provider ( each, a "Services Period"). The estimate for the first Services 
Period is attached hereto as Schedule C and shall be paid by the Owner to the Receiver 
fo1ihwith upon execution of this Agreement prior to the Service Provider commencing 
Services in accordance with this Agreement, by the Owner wiring the funds to the 
Receiver at the following bank account: 

Bank of Montreal 
I First Canadian Place 
100 King Street West 
Toronto, ON M5X I A3 

CAD$ Account: 

Bank Transit (ABA) Number: 
Bank Account Number : 
Bank Swift Code: 
Name of Account: 

2 

00022 
00022-17 54-63 7 
BOFMCAM2 
KSV Kofman Inc., Receiver of I 033803 Ontario 
Inc. & I 087507 Ontario Inc. 
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(3) The Receiver shall deliver an estimate for each subsequent Services Period no later than 
five (5) Business Days prior to the start of such Services Period. The Owner must pay 
the Receiver the amount set out in such estimate, as such shall be adjusted to reflect the 
actual cost of Services performed in accordance with this Agreement incurred in prior 
Services Periods (as a credit or debit), prior to the Service Provider performing Services 
during such Services Period. If such reconciliation has not been prepared by the Receiver 
within the timeframe reflected in this Section 1.2(3), the Receiver shall promptly prepare 
the reconciliation and thereafter, a payment will be made by the Owner to the Receiver if 
the pre-payment made by the Owner was less than the value of the Services performed in 
accordance with this Agreement and by the Receiver to the Owner if the pre-payment 
made by the Owner was greater than the value of the Services performed in accordance 
with this Agreement. Within l O days of the completion of the Services, a final 
reconciliation will be prepared by the Receiver and a final payment will be made by the 
Owner to the Receiver if the pre-payments made by the Owner, in aggregate, were less 
than the value of the Services performed in accordance with this Agreement and by the 
Receiver to the Owner if the pre-payments made by the Owner, in aggregate, were 
greater than the value of the Services performed in accordance with this Agreement. 
Where a holdback is required by the Construction Act in connection with payments made 
pursuant to this Agreement, the Owner shall retain and release such holdback in 
accordance with the Construction Act. 

( 4) For clarity, any additional Services agreed to by the Parties shall also be prepaid by 
Owner to the Receiver, on behalf of the Service Provider, on a time and materials basis. 

1.3 Crane Removal 

The Parties agree that: (a) the Receiver shall use commercially reasonable efforts to retain 
Gabrielli Crane Erectors Inc. ("Gabrielli") to remove the crane located on the Project ("Crane 
Removal"); and (b) the Owner shall pay Gabrielli for the Crane Removal. 

1.4 Payments 

(I) The Pmiies agree that: (a) the value of the Services performed in accordance with this 
Agreement; and (b) the amount paid to Gabrielli, shall be set-off by Owner against the 
Holdback. 

(2) The Parties agree that the Owner shall have the right to pay or ,bond off any construction 
liens on the Project incurred in respect of the Work that has been validated by the 
Receiver in writing. The cost of paying or bonding off such validated construction liens 
shall be set-off by the Owner against the Holdback. The Owner will promptly notify the 
Receiver of any notice(s) of claim(s) for lien(s) or construction lien(s) (hereinafter 
collectively referred to as "Lien(s)") that come(s) to its attention and the Receiver shall 
promptly confirm in writing that any such Lien(s) are valid or invalid. lf the Receiver 
takes the position that any Lien(s) is/are invalid and the Owner does not agree, the 
execution of this Agreement in no way affects the Owner's rights to contest any such 
Lien(s) and to deal with the vacating, litigating or settling any such Lien(s) as the Owner 
deems appropriate and the Owner is entitled to claim a set-off for such Lien(s) and the 
Receiver has the right to contest any such set-off rights claimed by the Owner. 

3 
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1.5 Capacity 

The Owner acknowledges and agrees that: (a) the Receiver is entering into this Agreement solely 
in its capacity as Court-appointed receiver and manager of the Property, and not in its personal or 
corporate capacity; (b) the Receiver shall have no liability in its personal or corporate capacity for any 
matter related to performance of the Services, Crane Removal, completion of the Project generally, nor 
for any claim that exists or may arise in respect of the completion of outstanding Work pursuant to the 
Construction Contract; and (c) all claims described in subparagraph (b), above, shall be claim against the 
Trade Contractor, the Service Provider or Gabrielli, as the case may be. 

1.6 Without Prejudice 

Notwithstanding the Patiies agreement on the terms for performance of the Services pursuant to 
this Agreement, the Parties acknowledge and agree that: 

(a) entering into this Agreement is without prejudice to the Parties' rights as it relates to disputes 
regarding the identity of the counterparty to the Owner under the Construction Contract 
( 1428502 Ontario Limited versus I 033803 Ontario Inc.); 

(b) the Owner has identified additional items with respect to which it assetis set-off rights 
pe1iaining to the Construction Contract and the Project and the Receiver has not had the 
opportunity to review and assess such additional items and whether there are valid set-off 
rights related thereto; 

(c) the Patiies shall cooperate and work together to determine whether the Owner has valid set
off rights claims and, if applicable, the quantum of such claims. The Owner shall provide the 
Receiver with all documentation that the Receiver requires in order to complete its 
assessment of such claims. The Receiver shall provide the Owner with all documentation that 
the Owner requires in order to complete its assessment of the amounts owing to the Trade 
Contractor from the Owner in respect of the Project for the periods prior to and during the 
receivership; and 

(d) the execution of this Agreement in no way affects the Receiver's rights to contest any set-off 
rights claimed by the Owner. 

1.7 Assignment and Enurement 

This Agreement shall enure to the benefit of and bind the Parties and their respective successors. 
This Agreement shall not be assignable by either Pa1iy. 

1.8 Entire Agreement 

This Agreement contains the entire agreement between the Patiies relating to the matters set out 
herein and supersedes all prior or contemporaneous negotiations or agreements, whether oral or written, 
relating to the matters set out herein. 

1.9 Governing Law 

This Agreement is governed by, and is to be construed and interpreted in accordance with, the 
laws of the Province of Ontario and the laws of Canada applicable in the Province of Ontario. 
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1. 10 Dispute Resolution 

The Pmiies hereby submit to the exclusive jurisdiction of the Ontario Superior Court of Justice 
(Commercial List) to resolve any dispute with respect to or arising from this Agreement. 

1.11 Counterparts 

This Agreement may be signed, including by facsimile signature, in two or more counterparts and 
each such counterpart will constitute an original document and such counterpatts, taken together, will 
constitute the same instrument. 

[Remainder of this page left intentionally blank./ 
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17' WITNESS WHEREOF. thl· Panil·s h:l\<: .:ausni this ,\gr.:::-mcnt rn be ::--:L'clllcd hy th::-ir dul:, 
auth1)ri1cd rq,rL'SL'nt:llivcs t'n the d:iy :rnd yt·ar lirst ahm..: \\ rittcn. 

·oF,L\ ~ 1'-C.. in it.; C:T:K1!y ;15 C0,.:rt

""'<.>..+-rtM,-,.><J·civer and manai;er (,f the Pn,p::rt:,. :md 
onal or corporate capacity 

N:mc:··.Q~r /41~r/~ 
Titk:~~7 

hy: 
N:imc: 
Title: 

,mn DEYF:LOP:'\1E:\TS (19i YO:\GE) Ll:\lITED 
J>ART:\F:RSIIIP, hv it-; general partner. \101) 
DEVELOP\1Ei'-TS ~<t. 

hy: 

·'7 
--------··•--"-• 

Name: 
Title: 

:\.m11:: 
litk: 

.1-c::,-:::,1~.., l-,1C..,4,{.·r 
A . >. •;) , 

-----·-········-····--·--·----------
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SCHEDULE A 

SCOPE OF WORK 

Commencing on December 27, 2018 or as soon reasonably practicable thereafter given that personnel 
availability may be limited during the 2018 holiday season, the Receiver shall use commercially 
reasonable efforts to cause the Service Provider to provide the following personnel and equipment for 15 
working days, or such longer period as the Parties may agree to in writing: 

I. Crane Rental; 

2. Crane Operator; and 

3. Crane Swamper. 

In accordance with Recital 2 in this Agreement, the Parties agree that the Owner has provided a schedule 
with respect to additional work to be performed in respect of the Project and that they shall enter into 
negotiations regarding the terms of an amendment to this Agreement. For greater certainty and 
notwithstanding any other provision in this Agreement, it is acknowledged and agreed by the Parties that 
this Agreement currently only contemplates one 15 working day period. 
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Crane Operator: 

Swamper: 

Crane Rental: 

SCHEDULE B 

RATES 

$135/hr 

$90/hr 

$3,500/week 
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SCHEDULEC 

ESTIMATE FOR THE FIRST CONSTRUCTION PERIOD 

Period Start: 

Period End: 

Construction Period Costs: 

December 2711\ 2018. 

January 1211\ 2019 (excludes December 31, 2018 and January I, 2019). 

$37,500, which is broken down as follows: 

(a) Crane Operator ($135/hr x 8hr x 15 days) 

(b) Swamper ($90/hr x 8hr x 15 days) 

(c) Crane Rental ($3,500/week x 3 weeks) 

= $16,200.00 

$10,800.00 

= $10,500.00 
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•' I l 

This is Exhibit g' referred to in the 

Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

A commissioner for taking Affidavits 

64906074.1 
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Transaction Number/ Numero de transaction: APP-310857351509 
Generated on: February 22, 2022, 15:44 / Genere le: 22 fevrier 2022, 15:44 

Ontario\t, 

Certificate of No Match 

Ministry of Government and 
Consumer Services 

Ministere des Services gouvernementaux et 
des Services aux consommateurs 

Attestation de non
correspondance 

A search was conducted for / Une recherche a ete effectuee pour 

1428502 Ontario Limited 

This is to certify that according to the electronic records 
maintained by the Ministry of Government and Consumer 
Services, a record could not be found for the above name or 
number under the following acts administered by the 
Ministry of Government and Consumer Services: 

Business Corporations Act 
Business Names Act 
Co-operative Corporations Act 
Corporations Act 
Corporations Information Act 
Extra-Provincial Corporations Act 
Limited Partnerships Act 
Not-for-Profit Corporations Act, 2010 

La presente vise a attester qu'aucun enregistrement en 
vertu des lois suivantes appliquees par le ministere des 
Services gouvernementaux et des Services aux 
consommateurs n'a ete trouve dans les dossiers 
electroniques du ministere pour le nom ou le numero 
precise: 

Loi sur les societes par actions 
Loi sur les noms commerciaux 
Loi sur les societes cooperatives 
Lois sur les personnes morales 
Loi sur les renseignements exiges des personnes morales 
Loi sur les personnes morales extraprovinciales 
Loi sur les societes en commandite 
Loi de 2010 sur les organisations sans but lucratif 

Director or Registrar/ Directeur ou registrateur 

Certified a true copy of the record of the 

Ministry of Government and Consumer Services. 

~eu:.&ua;p~ 
Director/Registrar 

Copie certifiee conforme du dossier du 

ministere des Services gouvernementaux et des Services aux 

consommateurs. 

Directeur ou registrateur 
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I l I 

This is Exhibit 9 referred to in the 

Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

A commissioner for taking Affidavits 

64906074.1 
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Ontario fl 

Profile Report 

SECOND FLOOR LTD. as of February 22, 2022 

Act 
Type 
Name 
Ontario Corporation Number (OCN) 
Governing Jurisdiction 
Status 
Date of Incorporation 
Inactive Date 
Registered or Head Office Address 

Certified a true copy of the record of the Mlnistry of Government and Consumer Services. 

,b1"aufual~~ 
Dlrector/Reg1strar 

Transaction Number: APP-166714030078 
Report Generated on February 22, 2022, 15:11 

Business Corporations Act 
Ontario Business Corporation 
SECOND FLOOR LTD. 
1428502 
Canada - Ontario 
Inactive - Cancelled by C.T. 
July 06, 2000 
February 19, 2007 

Ministry of Government and 
Consumer Services 

3730 Kingston Road, Toronto, Ontario, Canada, M1J 3H3 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report ls generated 
for a previous date, the report sets out the most recent information filed and recorded In the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 

Page 1 of7 
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Active Director(s) 
Minimum Number of Directors 
Maximum Number of Directors 

Name 
Address for Service 
Resident Canadian 
Date Began 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

zf'~#~ 
Director/Registrar 

3 

Nora CLEARY 

Transaction Number: APP-166714030078 
Report Generated on February 22, 2022, 15: 11 

2865 Kingston Road, Toronto, Ontario, Canada, M1 M 1 N3 
Yes 
July 06, 2000 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and Apnl 1, 1994 in respect of Business Names Act and limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as of" date indJCated on the report. 
Additional historical lnfonnation may exist in paper or microfiche format. 
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Active Officer(s) 
There are no active Officers currently on file for this corporation. 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

1sfae&ua;,.,::l~ 
Director/Registrar 

Transaction Number: APP-166714030078 
Report Generated on February 22, 2022, 15:11 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as of'' date indicated on the report. 
Additional historical Information may exist in paper or microfiche format. 
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Corporate Name History 
Name 
Effective Date 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

,bf'~p~ 
Director/Registrar 

SECOND FLOOR LTD. 
July 06, 2000 

Transaction Number: APP-166714030078 
Report Generated on February 22, 2022, 15: 11 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 1n respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 
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Active Business Names 

Transaction Number: APP-166714030078 
Report Generated on February 22, 2022, 15:11 

This corporation does not have any active business names registered under the Business Names Act in Ontario. 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

~aufua;#~ 
Director/Registrar 
This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as of'' date indicated on the report. 
Additional historical Information may exist in paper or microfiche format. 

Page 5 of7 
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Expired or Cancelled Business Names 

Transaction Number: APP-166714030078 
Report Generated on February 22, 2022, 15:11 

This corporation does not have any expired or cancelled business names registered under the Business Names Act in Ontario. 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

~~~~ 
Director/Registrar 
This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If th is report is generated 
for a previous date, the report sets out the most recent information fi led and recorded in the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 
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Document List 

Filing Name 

BCA - Cancelled Request CT 241 (4) 

CTA- Default Corporations Tax Act 

BCA - Articles of Incorporation 

Certified a true copy of the record of the Ministry of Government and Consumer Servlces, 

~ac&ua;,.tl~ 
Dlrector/Reg1strar 

Effective Date 

March 04, 2007 

October 28, 2006 

July 06, 2000 

Transaction Number: APP-166714030078 
Report Generated on February 22, 2022, 15:11 

Th,s report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect ofBusiness Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent Information filed and recorded In the electronic records maintained by the Ministry up to the "as of'' date indicated on the report. 
Additional historical information may exist Jn paper or microfiche format. 
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This is Exhibit /0 referred to in the 

Affidavit of Aidan Ball 

sworn before me th is 16th day of September, 2022 

~ 
A commissioner for taking Affidavits 

64906074.1 
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FORMA-CON CONSTRUCTION 
(r\ D J V I S I O'J OF 1428508 ONTAR I O L I M I TED) 

APPLICATION FOR PAYMENT 

NOV C '1 2015 

RECEIVED 

Project : 15300 
MASSEY TOWER 

407 Basali ic Road 

Concord. Ontario 

L.JK -l\V8 

Phone (905) 303-80 I 0 

Fax (905) 30.1-8013 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3ZA Date: Oct 31 / 15 

1. 

2 -
3 . 

4. 

5. 
6. 
7. 
8 . 

Original Contract Sum 
Authorized Changes to Date 
Unapproved Changes to Date 

Contract Amount to Date 

Total Progress 
Holdback 
Holdback Released 
Current Holdback (6-7) 

$127,500 . 00 
$0.00 

9. Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN ff 863740692 

14 . TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11 +13) 

'"1 1Cl{":p f' !"; ISE 

Appl # : 1 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$1,2 7 5,000.00 

$127,500.00 

$1,147,500.00 

$0 . 00 

$1,147,500.00 

$149 , 175.00 

$1 ,2 96 , 675.00 
---- - -- -------------- - -----~------

r:r· ?- -· ., •. •.·c: rr-:.-:-· - . -
l - • -· 

I i1510() 
I --- - -· 

1-- -
t R._,J .,r_ 
' 1----

Total 

$20,429,000.00 

$1,147,500.00 

$19,281,500.00 , ·' 
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wsibat 
CSJ?~ARIO 
Clearance Certificate / Certificat de decharg~ 
Contractor Legal / Contractor Address / Contractor 
Trade Name/ Adresse de Classlflcation Unit 
Appellation !'entrepreneur and Description / 
commerciale ou Unite de classification 
raison sociale de de !'entrepreneur et 
!'entrepreneur description 

1428508 ONTARIO 407 BASAL TIC RD, 4222-001: Form Work 
LIMITED / FORMA- CONCORD, ON, (High-Rise) 
CON CONSTRUCTION L4K4W8, CA 4222-002: Form Work 

(Low-Rise) 

Principal Legal / Principal Address I Clearance Certificate Validity period (dd· 
Trade Name/ Adresse de Number/ Numero du mmm-yyyy) I Periode 
Appellation !'entrepreneur certiflcat de decharge de validite 
commerclale ou principal (jj/mm/aaaa) 
raison soclale de 
!'entrepreneur 
orincioal 
MOD Developments 8 Price Street, Toronto, E2000007S7 4U 29-0ct-2015 to 19-Nov-
(197 Yonge} LP/ ON, M4W 324, CAN 2015 
Massey Tower 

Page 1 of 1 
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THIS IS TO CERTIFY TO: 

CERTIFICATE OF INSURANCE - 15-16-037 

MOD Developments (197 Yonge) Limited Partnership 

8 Pnce Street, 4Ih Floor 
Toronto, Ontario 
M4W 1Z4 

that Policy(ies) of Insurance as herein described have been issued to the Insured named this date. 

NAMED INSURED: Forma Con Construction 
a Division of 1428508 Ontario Limited 

407 Basaltic Road, 
Concord, Ontario 
L4K4W8 

I COVERAGE 

COMMERCIAL GENERAL LIABILITY (OCCURRENCE FORM) 
( Appllcab/e to Off Site Operations ONL YJ 
( where Wrap-Up Liability Is in effect for prefect noted 
herein) 

Each Occurrence Limit: 

General Aggregate Limit: 
Products and Completed Operations Aggregate Limit: 
Non-Owned Automobile Liability: 
Including: 
- Personal Injury, 
- Blanket Contractual Liability, 
- Cross Liability/ Severabllity of Interest Clause 

UMBRELLA LIABILITY 

- In oxcass of Undertying Commercial General Liability Limit - Policy # 
CBC 0626497 

THIRD PARTY AUTOMOBILE LIABILITY 
- Owned Vehicles 

UMBRELLA LIABILITY 
- In excess of Third Party Au1omobile Liability Limits -
PoUcy # CBC 0622946 

INSURER & POLICY# 

Northbridge General Insurance Corporat on 

Policy #: CBC 0626497 

N0'1hbrldge General lnStJranca Corporation 

Policy #: CBC 0626497 

Northbridge Genoral Insurance Corporation 

Policy#: CBC0622946 

N0'1hbrldgo Gonoral lnsuninco Corporallon 

Policy#: CBC0622946 

TOTAL LIMIT OF LIABILITY (COMMERCIAL GENERAL LIABILITY) 

TOTAL LIMIT OF LIABILITY (THIRD PARTY AUTOMOBILE LIABILITY) 

CONTRACTOR'S EQUIPMENT (Owned Schedule) 
- All Risk, subject to policy Terms, Exclusions and Deductibles 

Nor1hbrldge Geneflli Insurance Corporallon 

Policy #: CBC 0626497 

LIMIT 

$1,000,000 

$5,000,000 
S1,000,000 
$1,000,000 

$19,000,000 

Per occurronco 

$1,000,000 

$29,000,000 
Par 0cc1.unnca 

$20,000,000 

$30,000,000 

Equipment Owned 
end/or Long Term 
Leased by Named 

Insured 

POLICY PERIOD 

January 1, 2015 
January 1, 2016 

January 1, 2015 

January 1, 2016 

January 1, 2015 
January 1, 2016 

January 1, 2015 
January 1, 2016 

Per Occurrence 

Par Occurrenco 

January 1, 2015 
January 1, 2016 

• WAIVER OF SUBROGATION ON CONTRACTORS EQUIPMENT COVERAGE to be provided In favour of the Certificate Holder(s), but only 
when the partial or sole negligence of the Certificate Hofder(s) is not the proximate cause of the loss or damage. 

COVERING: Work usual to the operations of the Named Insured with respect to: Massey Tower- 179 Yonge Street, Toronto, Ontario 

NOTE: It is agreed that MOD Developments (197 Yonge) Llmiled Partnership, Tucker Hirise Construction Inc. is(are} added as Additional 
lnsured(s} with respect to Commercial General Liability and Umbrella Liability and then only with respect to liability arising out of the 
operations of the Named Insured at the above noted project/ location. 

It is further agreed that MOD Developments (197 Yonge) Limited Partnership will be given 60 days pnor written notice of cancellation 
with respect to Commercial General Liability and Umbrella Liability and 15 days with respect to Third Partty Liability (Owned vehicles) , 
except where Statutory Conditions apply. 

This Certificate of Insurance does not in any way amend or alter the terms, conditions and exclusions of the policies mentioned above. 

Dated at Concord, Ontano this: 

At the office of: 

October 30, 2015 

MASTERS INSURANCE LIMITED 
7501 Keele Street, Suite# 400 
Concord, Ontario, L4K 1Y2 
Tel : # 905-738-4164, Fax# 905-738-5143 

Michelle Beauvais 
(Authorized Representative) 

to 

to 

to 

to 

to 
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FORMA-CON CONSTRUCTION 
( A DIVISION OF 14 2 8508 ONTAR I O LIMITED ) 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE / 

TUCKER 
HI-RISE CONSTRUCTION INC 

NOV 2 0 2015 

RECEtVED 

Project: 15300 
MASSEY TOWER 

407 Basaltic Road 

Concord, Ontario 

L4K 4W8 

Phone (905) 303-8010 

Fax (905) 303-8013 

TORONTO, ONTARIO MlW 3ZA Date : Nov 20/15 

1. Or i ginal Contract Sum 
2. Authorized Changes to Date 
3 . Unapproved Changes to Date 

4 . Contract Amount to Date 

s . Total Progress 
6. Holdback 
7 . Holdback Released 
8 . Current Holdback (6-7) 

$157,000 . 00 
$0.00 

9 . Total Progress Less Curr.Holdback (5 - 8) 

10. Less line 9 from previous application 

11 . NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4 - 9) 

1 3. GST/HST BN # 863740692 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

Appl i: 2 

$20,429,000.00 
$0 . 00 
$0.00 

$20,429,000.00 

$1,570,000 . 00 

$157,000.00 

$1,413,000.00 

$1,147,500.00 

$265 , 500.00 -
____ _ ___ ..:::.!: = - ---

$34,515 . 00 • 

$300,015.00 l-

38B .6Jo . 00. 

_ QPl:P" I ,____Cool""" i28ofa oz O -:#' gsf( 
--~ •U US-,,., d, l U, - C/f.ooc. 
Entll'lcl t,y - - ~- f-- Approved By _____ _ 

l, 4o .- ~ .ooo. 
Toti! IIIVOlce ___ Taxes ___ Net Amount __ 

QtherRemaib _______ ______ _ 

To t al, 

$20,429,000.00 

$1,413,000.00 
---------- ---- - --

$19,016,000.00 
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Clearance Certificate / Certificat de decharge 

• Contractor Legal / Trade Name I Contractor Contractor Principal Legal / Trade Name / Prlncipal Clearance Validity period 
Appellation commerclale ou raison Address/ Classification Appellation commerciale ou raison Address/ Certificate (dd-mmm-
sociale de !'entrepreneur Adresse de Unit and sociale de !'entrepreneur principal Adresse de Number/ yyyy) / Perlode 

!'entrepreneur Description I !'entrepreneur Numerodu de validlte 
Unite de principal certificat de Qj/mm/aaaa) 
classification decharge 
de 
!'entrepreneur 
et description 

1428508 ONTARIO LIMITED/ FORMA- 407 BASAL TIC 4222-001: Form MOD Developments (197 Yonge) LP/ 8 Price Street, E2000007URTA 20-Nov-2015 to 
CON CONSTRUCTION RD, Work (High- Massey Tower Toronto, ON, 19-Feb-2016 

CONCORD, Rise} M4W3Z4,CAN 
ON, L4K4W8, 4222-002: Form 
CA Work (Low-

Rise) 

Page 1 of 1 

196



APPLIC 

FORMA-CON CONSTRUCTION 
(A DIVISION OF 1428508 ONTARIO LIMITED ) 

TUCKER 
HI-RISE CONSTRUCTION INC 

DEC 1 1 2015 

Project: 15300 
MASSEY TOWER 

407 Basaltic Road 

Concord. On1ano 

L4K4W8 

Phone (905) 303-8010 

Fax (905) 303-80 I 3 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3ZA Date: Dec 10/15 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$225,000.00 
$0.00 

9 . Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11 . NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12 . Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 863740692 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

Total tnvoioe ____ Taxes ___ Net Amount __ 

Other Remarb _____________ _ 

Appl# : 3 / 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$2,250,000.00 

$225,000.00 

$2,025,000.00 

$1,413,000.00 / 
--- ---- ----------

$612,000.00 

$79,560.00 

$691,560.00 

Total 

$20,429,000.00 

$2,025,000.00 

$18,404,000.00 
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FORMA-CON CONSTRUCTION 
( A DIVISION OF 1428508 ONTARIO LIMITED ) 

TUCKER 
HI-RISE CONSTRUCTION INC 

DEC 1 1 2015 

Project: 15300 
MASSEY TOWER 

407 Basaltic Road 

Concord, Ontano 

L4K4W8 

Phone (905) 303-8010 

Fax (905) 303-8013 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3ZA Date: Dec 10/15 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6 . Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$225,000.00 
$0.00 

9 . Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12 . Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 863740692 

14 . TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

Total lnvoioe ____ Taxes ___ Net Amount __ 

Other Remarlls _____________ _ 

Appl #: 3 / 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 
================= 

$2,250,000.00 

$225,000.00 

$2,025,000.00 

$1,413,000.00 / 
-----------------

$612,000.00 
================= 

$79,560 . 00 

$691 , 560.00 

Total 

$20,429,000.00 

$2,025,000.00 

$18 , 404,000.00 
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Clearance Certfflcate / Certificat de decharge 

Contractor Legal/ Trade Name/ Contractor Contractor Principal Legal / Trade Name/ Principal Clearance Validity period 
Appellation eommerciafe ou raison Address/ Classification Appellation commerciale ou raison Address/ Certificate (dd-mmm• 
sociale de !'entrepreneur Adresse de Unit and soclale de !'entrepreneur principal Adressede Number/ yyyy) / Periode 

l'entrepreneur Description I !'entrepreneur Numero du devalidite 
Unite de principal certificat de (jj/mm/aaaa) 
classification deeharge 
de 
!'entrepreneur 
et description 

. 

1428508 ONTARIO LIMITED/ FORMA- 407 BASAL TIC 4222-001: Form MOD Developments (197 Yonge} LP/ 8 Price Street, E2000007URT A 20-Nov-?015 to 
CON CONSTRUCTlON RD, Work{High- Massey Tower Toronto, ON, 19-Feb--2016 

CONCORD, Ri~ M4W3Z4,CAN t.: : 
ON, L4K4W8, 422 -002: Form -· 
CA Work{Low-

Rise) 7 

Page 1 of 1 
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FORMA-CON CONSTRUCTION 
407 Basaltic Road 

Concord, Ontario 

(A DIVISION OF 1428508 ONTARIO LIMITED) L4K4W8 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (1 97 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3 755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3ZA 

1 . Orig1na l Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$250,000.00 
$0.00 

9 . Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 863740692 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

Total Invoice ____ Taxes ___ Net Amount --

Other Rernarl(s __ _ 

f!., I-&? 2.-
l. Z ?c j 

Project: 15300 
MASSEY TOWER 

Phone (905) 303-80 I 0 

Fax (905) 303-8013 

Date: Jan 20/16 

Appl #: 4 

------

$20 , 429 ,000.00 
$0.00 
$0.00 

$20,429,000.00 

$2,500,000.00 

$250,000.00 ·

$2,250,000 .00 

$2,025,000.00 

$225,000 .00 

$29,250 . 00 

/ 
Total 

$20,429,000 . 00 

$2,250,000.00 

$18,179,000.00 

co 
- :uz. Jco -= 
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Clearance Certificate/ Certificat de decliarge 

Contractor Legal/ Trade Name/ Contrac;tor Contractor Principal Legal/ Trade Name J Principal 
.Apprulation c.tmttnerciale ou raison Address/ Classiffcation Appelra&n eonunerciale ou r.aisan Address/ 
sociale de !'entrepreneur Ad.ressede Unitand scciaJe de rentrepreneur principal Adressede 

l'entrepreneur Description / !'entrepreneur 
Unite de principal 
ClassifiCation 
de 
remrepreneur 
etdescrlotion 

1428508 ONTARIO LIMITED/ FORMA- 407 BASAL TIC 4222-001: Form MOD Developments (197 Yonge) LP/ 8 Price Street, 
CON CONSlRUCTION RD, Work (High- Massey Tower Toronto, ON, 

CONCORD, Rise) M4W3Z4,CAN 
ON,l.4K4W8, 4222-002:: Form 

------CA Work(J.ow.. 
R1-) 

Page 1 of 1 

Clearance 
Certificate 
Number/ 
Numerodu 
oortificat de 
decharge 

E2000007URTA 

I .. 

~- , 
~ 

-~ 
\{ ·.;~~---
~,! :: ' . .~ 

Validity period 
(dd-mmm-
YYYY) / Periode 
de valid.ite 
(ij/mmlaaaa) 

... >!'{ 

20-Nov-ioi,5 to 
19-Feb-2019 ~. ~ 

~ .,~ 

. .. 
I 

., ::; 
; 
·,": 

1 
! 

;: 
';';' 
,;. 
t;· 

1 
) 

' 
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FORMA-CON CONSTRUCTION 
(A DIVISION OF 1428508 ONTARIO LIMITED ) 

APPLICATION FOR PAYMBNT 

MOD DBVBLOPMBNTS {197 YONGB) LP 
c/o TUCKBR HIRISB CONSTRUCTION 
3755 VICTORIA PARK AVBNUB 
TORONTO, ONTARIO MlW 3ZA 

l. Original Contract Sum 
2. Authorized Changes to Date 
3. unapproved Changes to Date 

TUCKER 
HI-RISE CONSTRUCTION INC 

FEB 2 3 ZU16 

RECEIVED 

Project: 15300 
MASSBY TOWBR 

Date: Feb 20/16 

Appl #: S 

$20,429,000.00 
$0.00 
$0.00 

Total 

407 Basaltic Road 

Concord, Oniario 

IAK4W8 

Phone (905) 303.8010 

Fax (905) 303.80 I 3 

4. Contract Amount to Date $20,429,000.00 $20,429,000.00 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8 . Current Holdback (6-7) 

$345,000 . 00 
$0.00 

9. Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11. NBT AMOUNT PAYABLB THIS APPLICATION {9-10) 

12. Balance unpaid Under Contract (4-9) 

13 . GST/HST BN # 863740692 

14 . TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

TUCKER HIRISE 
CONSTRUCTION INC. 

COST CODE PROJECT 

ACCTNG 

PROJ.MGR. 

OWNER 

$3,450,000.00 

$345,000.00 

$3,105,000.00 

$2,250,000.00 

$855,000.00 

$111,150.00 

$966 , 150.00 

$3,105,000.00 

$17,324,000.00 

Total Invoice ___ Taxes ___ Net Amount __ 

Other Remartcs ----------
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Clearance Certificate / Certificat de decharge 

Contractor Legal / Trade Name / Contractor Contractor Principal Legal / Trade Name I Principal Clearance Validity period 
Appellation commerclale ou raison Address/ Classlflcatlon Appellation commerclale ou raison Address/ Certificate (dd-mmm-
sociale de !'entrepreneur Adresse de Unit and sociale de !'entrepreneur principal Adresse de Number/ yyyy) / Perlode 

!'entrepreneur Description / I' entrepreneur Numero du de valldite 
Unite de principal certlficat de (jj/mm/aaaa) 
classification decharge 
de 
I' entrepreneur 
et description 

1428508 ONTARIO LIMITED/ FORMA- 407 BASAL TIC 4222-001: Form MOD Developments (197 Yonge) LP/ 8 Price Street. E2000008WOIK 22-Feb-2016 to 
CON CONSTRUCTION RD, Work (High- Massey Tower Toronto, ON, 19-May-2016 

CONCORD, Rise) M4W3Z4, CAN 
ON, L4K4W8, 4222-002: Form 
CA Work (Low-

Rise) 

Page 1 of 1 
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FORMA-CON CONSTRUCTION 
407 Basaltic Road 

Concord. Ontano 

( A DIVISION OF 1428508 ONTARIO LIMITED ) L4K4W8 

TUCKER 
HI-RISE CONSTAucr,oN INC. 

Phone (905) 303-8010 

Fax (905) 303-8013 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3ZA 

l . Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4 . Contract Amount to Date 

5. Total Progress 
6. Holdback 
7 . Holdback Released 
8. Current Holdback (6-7) 

$395,000.00 
$0 . 00 

9 . Total Progress Less Curr . Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 863740692 

14 . TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

MAR 1 8 2016 

RECEIVED 

Project: 15300 
MASSEY TOWER 

Date : Mar 20/16 

Appl#: 6 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$3,950,000.00 

$395,000.00 

$3,555,000.00 

$ 3,105,000 . 00 

$450,000.00 

$58,500.00 

$508,500.00 

Total 

$20,429,000.00 

$3,555,000.00 

$16,874,000.00 
-------~=--------

- f6Jcoo. --

ro1a1 lrw ,,1:~ ""- Nel A l ;,· 
---•---- m0t, ·11 . //1 --- '-- ' ( 

•;therRttmants __________ _ 
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Clearance Certificate / Certificat de decharge 

Contractor legal / Trade Name / 
Appellation commerciale ou raison 
sociale de !'entrepreneur 

1428508 ONTARIO LIMITED/ FORMA
CONSTRUCTION 

Contractor 
Address/ 
Adresse de 
!'entrepreneur 

Contractor 
Classification 
Unit and 
Description I 
Unite de 
classlflcation 
de 
l'entrepreneur 
et description 

Principal Legal / Trade Name/ 
Appellation commerciale ou raison 
sociale de !'entrepreneur principal 

407 BASAL TIC 
1 

4222-001: Form I MOD Developments { 197 Yonge} LP / 
RD, Work (High- Massey Tower 
CONCORD, Rise) 
ON, L4K4W8, 4222-002: Form 
CA 

Page 1 of 1 

/Principal 
!Address/ 
!Adresse de 
i l'entrepreneur 
I principal 
t 

8 Price Street, 
Toronto, ON, 
M4W 3Z4, CAN 

Clearance 
Certificate 
Number/ 
Numero du 
certificat de 
decharge 

1 Validity period 
(dd-mmm
yyyy) / Periode 
de valldite 
(ij/mm/aaaa) 

E2000008WOIK!22-Feb-2016 to 
19-May-20'I6 
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FORMA-CON CONSTRUCTION 
( A DIVISION OF 1428508 ONTARIO LIMITED) 

APPLICATION FOR PAYMENT 

Project: 15300 
MASSEY TOWER 

407 Basaltic Road 

Concord, Ontario 

I.AK 4W8 

Phone (905) 303-8010 

Fax (905) 303-8013 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCK.ER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ON'rARIO MlW 3ZA Date: Apr 12/16 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$435 , 000.00 
$0 .0 0 

9. Total Progress Less Curr . Holdback (5 - 8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4 - 9 ) 

13. GST/HST BN # 863740692 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

TUCKER HIRISE 
CONSTRUCTION INC 

Appl#: 7 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$4,350,000.00 

$435,000.00 

$3,915,000.00 

$3,555 , 000.00 

$360,000.00 

$46,800.00 

$406,800.00 

""'· / ~ ~( 0 ~ Jj'½_'f_~_ ~-\-.c. ./ 
CompenY ( {d(C:C ~CoetCode f}.~ ,f{r, r(j/G ~ s.a-..t✓ 

PottWJDate ttf:.~ .· ,k ~ , : ~ 1 
Entered~ '---11 . ~ By :m~ EP. 

Total lnvaial ___ Taxea ---,--,- Itel~ _:jr, f 3 ~1 
Other Remalb___________ l 0 0 

Total 

$20,429,000.00 

$3,915,000.00 

- J, tfl0 IJOO. ~i.D 
$16,514,000.00 

TUCKER 
HI-RISE CONSTRUCTION INC 

APR 1 4 7n1fi 

RECE\VED 
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Clearance Certificate / Certiflcat de decbarge 

-7 
Contractor Legal / Trade Na~ / Contractor Contractor Principal Legal / Trade Name / Principal Clearance Validity period Appellation commerciale ou raison Address/ Cfassfflcatfon Appellation commerciale ou raison Address/ Certificate (dd-mmm-
soclale de !'entrepreneur Adressede Unit and sociale de !'entrepreneur principal Adressede Number/ yyyy) / Periode 

!'entrepreneur bescriJ:tlon I !'entrepreneur Numerodu de validite 
Unite e principal certlficat de (lllmm/aaaa) 
claMiiification decharge 
de 
!'entrepreneur 
et descriDtion 

1428508 ONTARIO LIMITED/ FORMA- 407 BASAL TIC 4222-001: Form MOD Developments (197Yonge) LP/ 8 Price Street, E200O008WOIK 22-Feb-2016 to 
CON CONSTRUCTION RD, Work (High- Massey Tower Toronto, ON, 19-May-2016 

CONCORD, Rise) M4W3Z4,CAN 
ON, L4K4W8, 4222--002: Form 
CA Work{LOW-

Rise) 

Page 1 of 1 

207



FORMA-CON CONSTRUCTION 
► ( A DIVISION OF 14 28508 ONTARIO LIMITED ) 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, OWI'ARIO MlW 3ZA 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

Project: 15300 
MASSEY TOWER 

Date: May 18/16 

Appl#: 8 

$20,429,000.00 
$0.00 
$0.00 

407 Basaltic Road 

Concord. Ontario 

L4K4W8 

Phone (905) 303-80 I 0 

Fax (905) 303-8013 

Total 

4. Contract Amount to Date $20,429,000.00 

$4,530,000.00 

$20,429,000.00 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8 . Current Holdback (6-7) 

$453,000.00 
$0.00 

9. Total Progress Less Curr.Holdback (5-8) 

10 . Less line 9 from previous application 

11 . NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 863740692 

14 . TOTAL AMOUNT PAYABLE 
THIS APP~~ClN fi:1+13) 

$453,000.00 

$4,077,000.00 

$3,915,000.00 

$4,077,000.00 

$162, ooo. oo .,; /<fo. ooo 

$16,352,000 . 00 
--------===•===== 

--01 MGi<. 

Compe,,ytt£(0/ Pro;&GL_ca.lCode P.:J(·JQ, 
Posq~/f: Group• 2 toS2 .. f~. .-D ,· 

EfeJ ~ 

rl 
1-::> [ •f 3s7 

Effllll9d~ .... ,L ~ _9y-,.,µP~----
Tota1 lnvoiat ___ r._ Net Amount 

--- - L fc, 

OtherR911111!1ta --------

208



Clearance Certificate / Certificat de decbarge 

Contractor legal / Trade Name / Contractor Contractor Principal legal / Trade Name / ,. Principal Clearance Validity period 1
· 

Appellatlon commerclale ou raison Address/ Classification Appellation commerclale ou raison Address/ Certificate (dd-mmm-
sociale de !'entrepreneur Adresse de Unit and soclale de !'entrepreneur principal Adresse de Number/ yyyy) / Periode 

!'entrepreneur Description / !'entrepreneur Numero du de valldite 
Unite de principal certlficat de Wlmm/aaaa) 
classification decharge 
de 
!'entrepreneur 
et descrlotlon 

1428508 ONTARIO LIMITED/ FORMA- 407 BASAL TIC 4222-001: Form MOD Developments (197 Yonge) LP/ 8 Price Street, E2000009K25H 20-May-2016 to 
CON CONSTRUCTION RD, Work (High- Massey Tower Toronto, ON, 19-Aug-2016 

CONCORD, Rise) M4W3Z4,CAN 
ON, L4K4W8, 4222-002: Form 
CA Work (Low-

Rise) 

Page 1 of 1 
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► 
FORMA-CON CONSTRUCTION 
I A D I V I S I O N O F I .J 2 8 5 0 8 0 N T ,\ R I O L I M I T E D ) 

TUCKER 
HI-AISE CONSTRUCTION INC, 

JUN 2 0 2016 

RECEIVED 

APPLICATION FOR PAYMENT 

Project: 15300 
MASS EY TOWER 

-107 Ba,a li ic Road 

Concord. Omario 

L.J K .JWX 

Phone (905) 30:l-80 I 0 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORI A PARK AVENUE 
TORONTO, ONTARIO Ml W 3ZA Date: Jun 20 / 16 

1. Original Contract Sum 
2. Authorized Change s to Date 
3. Unapprove d Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$489,000.00 
$ 0 . 00 

9. Total Progress Le s s Curr.Ho l dback (5-8) 

10 . Less line 9 from previous application 

11 . NET AMOUNT PAYABLE TH IS APPLICAT I ON (9-10) 

12. Balance Unpaid Under Contract (4 -9) 

1 3 . GST / HST BN # 863740692 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

03\ov 

Appl#: 9 

$20,429,000.00 
$0.00 
$0.00 

$20, 429,000.00 

$4,890,000 . 00 

$489,000.00 

$4, 4 01,000.00 

$4 , 077,000 . 00 

$324 ,00 0 . 00 

$42,120.00 

$366,120.00 

Total 

$20,429,000.00 

$4,401,000.00 

$16,028,000 . 00 
=============== == 
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.. b 
·WSI.·•·•. ·: .. 
C$~,. 
Clearance Certificate / Certificat de decharge 

Contractor Legal / Trade Name/ Contractor Contractor Princical Legal / Trade Name / Principal Clearance I Validity period 
Appellation commerciale ou raison Address/ Classification Appel ation commerciale ou raison Address/ Certificate , (dd-mmm-
sociale de !'entrepreneur Adresse de Unit and sociale de !'entrepreneur principal Adresse de Number/ ! yyyy) / Periode 

!'entrepreneur Description / !'entrepreneur Numero d4 devaltdite 
Unite de principal certificat de {jj/mm/aaaa) 
classification decharge 
de 
!'entrepreneur 
et descrintion 

1428508 ONTARIO LIMITED/ FORMA- 407 BASAL TIC 4222-001: Form MOD Developments (197 Yonge) LP/ 8 Price Street, E2000009Kf5H 20-May-2016 to 
CON CONSTRUCTION RD. Work(High- Massey Tower Toronto. ON, 19-Aug-2016 

CONCORD, Rise) M4W3Z4, CAN ! 
i ON,L4K4W8, 4222-002: Form j 

CA Work(Low- i 
Rise) ! 

l 

.. 
Page 1 of 1 

,. 
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-107 Basahic Ro:,d 

FORMA--CON CONSTRUCTION Concord. On1ario 

(A DIVI S I OJ\: OF 1-11 85 0 8 O N T A RIO LIMIT E D ) 
l.-lK -l \\l~ 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c / o TUCKER HIRISE CONSTRUCTION 
3 7 5 5 VICTORIA PARK A VENUE 
TORONTO, ONTARIO MlW 3ZA 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. unapproved Changes to Date 

4. Contract Amount to Date 

5 . Total Progress 
6 . Holdback 
7. Hold.back Released 
8. Current Holdback (6-7) 

$531, 000. 00 
$ 0 . 00 

9 . Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from prev ious application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Ba l ance Unpa i d Under Contract (4- 9) 

13. GST/HST BN # 863740692 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

TUCKER 
HI-RISE CONSTRUCTION INC. 

JUL 2 0 2016 

RECEIVED 

Project: 15300 
MASSEY TOWER 

Phone (905) 303-S0 I 0 

Fax (905) 303-8013 

Date: Jul 20/16 

Appl #: 10 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$5,310,000.00 

$531,000.00 

$4,779 , 000.00 

$4,401,000.00 

$378,000.00 
-=== ============= 

$4 9,140.00 

$427,140 . 00 
----============= 

Total 

$20,429,000.00 

$4,779,000 . 00 

$15,650,000 . 00 
------- - - ======== 
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·.·.· ,!lib .JM"f9 . 
... :~_• .. ~, .... , ... • .. ·:,:. . . . .. . .... 
• • • i il!t.f:'ef.)!~~r:;-

Clearance Certifif2te / Certifieat de decharge 

Contractor Legal/ frade Name/ ' Contractor Contractor Principal Legal/ Trade Name / Principal Clearance i Validity period 
Appellation comm~ale ou raison . Address/ Classification Appellation comrnerciale ou raison Address} Certificate l {dd-mmm-
sociale de l'entrep,aneur Adressede Unit and sociale de !'entrepreneur principal Adressede Number/ l yyyy) / Periode 

l !'entrepreneur Description I !'entrepreneur Numerod~ devaltdrte 
I Unite de principal certificat de (ij/mm/aaaa) 
I classification decharge I 

I 
de ! 
l'entrepreneur ! 
et descrintion I 

1428508 ONTARIO LIMITED/ FORMA- 407 BASAL TIC 4222-001; Fonn MOD Developments {197 Yonge) LP/ B Price Street, E2000009K!25H 2o.-May-2016 to 

CON CONSTRUC11r RD, Work(Hlgh- Massey Tower Toronto, ON. I 19-Aug-2016 
CONCORD, Rise) M4W3Z4,CAN I 

i ON,L4K4W8, 4222-002: Form I 

CA Work(Low- l 
I 

Rise\ I 

Page 1 of1 
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~ FORMA-CON CONSTRUCTION 
(A DI V I S IO N OF 1 -12 8508 ONTA RIO LIMIT E D ) 

APPLICATION FOR PAYMENT 

TUCKER 
HI-RISE CONSTRUCTION INC. 

AUG 1 9 2016 

RECEIVED 

Project: 15300 
MASSEY TOWER 

-107 Basal1ic Ruad 

Concord. Onlario 

L-IK -!IVS 

Phone (905 ) 303-80 I 0 

Fax (905) 303-80 I 3 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3ZA Date: Aug 20/16 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$600 , 000 . 00 
$0.00 

9. Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13 . GST/HST BN # 863740692 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

Appl #: 11 

$20,429,000.00 
$0.00 
$0.00 

$20 , 429,000.00 

$6,000,000 . 00 

$600,000 .0 0 

$5,400,000.00 

$4,779,000 . 00 

$621,000 . 00 

$80,730.00 

$701,730.00 

Total 

$20,429,000.00 

$5,400,000.00 

$15,029,000.00 
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► 
► 

FORMA-CON CONSTRUCTION 
( A D I V I S I O N O F I -I 2 8 5 0 S O N T A R I O L I 1'1 I T E D ) 

TUCKER 
HI-RISE CONSTRUCTION INC. 

SEP 2 0 2016 

RECEIVED 
APPLICATION FOR PAYMENT 

Project: 15300 
MASSEY TOWER 

-107 13a,allic Road 

Concord. Ontario 

L-IK -1\\'8 

Phone (905) ,03-80 I 0 

Fax (90'.i) 30J -80 13 

MOD DEVELOPMENTS (197 YONGE) LP 
c / o TUCK.ER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3ZA Date: Sep 20/16 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4 . Contract Amount to Date 

5 . Total Progress 
6 . Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$690,000.00 
$0 : 00 

9. Total Progress Less Curr.Holdback (5-8) 

10 . Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13 . GST / HST BN # 863740692 

14 . TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

TUCKER HIRISE 
CONSTRUCTION INC. 

COST CODE PROJECT 

~CCTNG 

PROJ . MGR. 

OWNER 

Appl#: 12 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$6,900,000.00 

$690 , 000 . 00 

$6,210,000.00 

$5,400,000 . 00 

$810,000.00 

$105,300.00 

$915,300.00 

Total 

$20,429,000.00 

$6,210,000.00 

$14,219,000.00 
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Clearance Certificate / Certificat de decharge 

Contractor Legal / Trade Name I Contractor 
Appellation commerciale ou raison Address/ 
soclale de !'entrepreneur Adresse de 

!'entrepreneur 

1428508 ONTARIO LIMITED/ FORMA- 407 BASAL TIC 
CON CONSTRUCTION RD, 

CONCORD, . 
ON, L4K4W8, 
CA 

Contractor 
Classlflcatlon 
Unit and 
Description I 
Unite de 
classification 
de 
!'entrepreneur 
et description 
4222-001: Form 
Work (High-
Rise) 
4222-002: Form 
Work (Low-
Rise) 

Principal Legal / Trade Name I Principal Clearance Validity period 
Appellation commerclale ou raison Address/ Certificate (dd-mmm-
sociale de !'entrepreneur principal Adresse de Number/ yyyy) / Perlode 

!'entrepreneur Numero du de validite 
principal certlficat de Oj/mm/aaaa) 

decharge 

MOD Developments (197 Yonge) LP/ 8 Price Street, E200000A8PKV 22-Aug-2016 to 
Massey Tower Toronto, ON, 19-Nov-2016 

M4W3Z4,CAN 
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-~ FORMA-CON CONSTRUCTION 
(A DI V ISI ON O F 1 -1 2 8 5 08 O\ITAR I O L IMITED ) 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3ZA 

1 . Original Contract Sum 
2. Authorized Changes to Date 
3 . Unapproved Changes to Date 

TUCKER 
HI-RISE CONSTRUCTION INC. 

OCT Z O 2016 

RECEIVED 

Project: 15300 
MASSEY TOWER 

Date: Oct 20/16 

Appl #: 13 ,/ 

$20,429,000.00 
$0.00 
$0.00 

407 Ba,alt ic Road 

Concord. Ontario 

L-l K -4\\'8 

Phone (905) 303-S0 I 0 

Fa., (905) 303-8013 

Total 

4. Contract Amount to Date $20,429,000.00 $20,429,000.00 

5. Total Progress 
6 . Hold.back 
7. Hold.back Released 
8. Current Holdback (6-7) 

$762,000.00 
$0.00 

9. Total Progress Less Curr.Hold.back (5-8 ) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9 - 10) 

12. Balance Unpaid Under Contract (4 - 9 ) 

13. GST / HST BN # 863740692 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

$7,620,000.00 

----;;:~~~:;;;-;; 'j $6,858,000.00 / 

$6,210,000 . 00 

$648,000.00 ✓ 

$84 , 240 . oJ 

$732,240.00 
=================/ 

$13,571,000 . 00 

co~tTRKER HIR/se 
UCT/Of\1 /NC 

cosrcooe . 
PROJECT 

ACC'TA•r; 

PROJ_;;;-• 
OWNER 
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Clearance Certificate / Certificat de decharge 

Contractor Legal / Trade Name/ Contractor Contractor Principal Legal / Trade Name / Principal I ic1earance Validity period 
Appellatlon commerciale ou raison Address/ Classlflcatron Appellation commerclale ou raison Address/ Certificate (dd-mmm-
sociale de !'entrepreneur Adressede Unit and soclale ·de !'entrepreneur principal Adresse de Number/ yyyy) / Periode 

!'entrepreneur Description / l'entrepre11 eur Numero du de validite 
Unite de principal 

1
certiflcat de OJ/mm/aaaa) 

classification !decharge 
de 
l'entrepreneur 
et descriotlon i 

1428508 ONTARIO LIMITED/ FORMA- 407 BASALTIC 4222-001: Fonn MOD Developments (197 Yonge) LP/ 8 Price Str~et, !E200000A8PKV 22-Aug-2016 to 
CON CONSTRUCTION RD, Work (High- Massey Tower · Toronto, 0 , I 19-Nov-2016 

CONCORD, Rise) M4W 324, <!;AN 
I 

ON, L4K4W8, 4222-002: Form ! 
I 

CA Work{Low- i 
Rise) 

' ' 
I 
I 

i 
' I 
i 
I 
i 
i 
i 
I 
I 
j 

i 

i 
I 
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► 
► 

FORMA-CON CONSTRUCTION 
( A D I V I S JO N OF l-12B50 8 O:-ITARIO LI MI T EDJ 

. TUCKER 
Hl-l'J~E CONS-fhUCTION 11\.'C 

APPLICATION FOR PAYMENT tl::CEI\/ED 

Project: 15300 
MASSEY TOWER 

-107 Basaltic Road 

Concord. Ontario 

L-lK 4W8 

Phone (905) 30J-8UIU 

Fax (905 J 303-80 1.1 

MOD DEVELOPMENTS (197 YONGE) LP 
c / o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3ZA Date: Nov 20/16 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

Appl #: 14 

$20,429,000.00 
$0 . 00 
$0.00 

$20,429,000.00 

5 . Total Progress 
================= / 

$8,250,000 . 00 / 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$825,000.00 
$0 . 00 

9. Total Progress Less Curr .Holdback (5 - 8) 

10. Less line 9 from previous application 

$825,000.00/ 

$7,425,000.00 

$6,858,000 . 00 / 
------- ----- -----

11. NET AMOUNT PAY~.BLE TH I S APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4- 9) 

13. GST/HST BN # 863740692 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

TUCKER HIRISE 
CONSTRUCTION INC. 

COST CODE PROJECT 

ACCTNG 

PROJ. MGR. 

OWNER 

$567,000.00 

$73,710.oo/ 

$640,710.00 / 

Total 

$20,429,000.00 

$7,425 , 000.00 

$13,004,000. 00 
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Clearance Certificate/ Certificat de decharge 

Contractor LegaJ / Trade Name/ Contractor Contractor Principal Legal /Trade Name/ Principal I !crearance Validity period AppeUation commerciale ou raison Address/ Cl35$!fication Appellation commerciale ou raison Address/ ~cate (dd-mmm-sociale de !'entrepreneur Adressede Unit and sociaJe·de rentrepreneur princ!pal Adressede Number I yyyy) / Periode !'entrepreneur Description I l'entrepre11 eur Numerodu devaJidite Unite de princlpal certificat de {jj/mmfaaaa) 
classification !decharge 
de I rentrepreneur i et descriDtion 

1428508 ONTARIO LIMITED/ FORMA- 407 BASAL TIC 4222-001: Fonn MOD Developments (197 Yonge) LP I 8 Price Strf,t. jE:2oooooABPKV 22-Aug-2016 to 
CON CONSTRUCTION RD, Work(High- Massey Tower ' Toronto, 0 , ' 19-Nov-2016 r 

CONCORD, Rise) M4W3Z4,r 
ON,L4K4W8, 4222-002: Form I 

I 
CA Work{Low-

Rise) ' 
! 
• 
' 
i 
I 
I 
' 

l 
i 
i 
I 

' I 

i 
I 

' I 
I 
i 

i 
I 

I 
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407 Basaltic Road 

FORMA-CON CONSTRUCTION Concord, Ontario 

(A DIV I S IO N OF 1 428508 O N TAR I O LI M ITED ) L4K 4W8 

Phone (905) 303-80 I 0 

Fax (905) 303-80 13 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3ZA 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4 . Contract Amount to Date 

5. Total Progress 
6. Hold.back 
7. Hold.back Released 
8. Current Hold.back ( 6-7) 

$874,500.00 
$0.00 

9. Total Progress Less Curr.Holdback (5-8) 

Project: 15300 
MASSEY TOWER 

Date: Dec 20/16 

Appl#: 15 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$8,745,000.00 

$874,500.00 

$7,870,500.00 

Total 

$20,429,000.00 

$7,870,500.00 

1 0. Less line 9 from previous application ___ $7,425,000.0~ / 

1 1 , NET AMOUNT PAYABLE THIS APPLICATION (9-10) $445,500.00 

1 2. Balance Unpaid Under Contract (4-9) 

1 3 . GST/HST BN # 863740692 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

$12,558,500.00 

$57,915.00 / 
================= 

$503,415.00 / 

TUCKER HIRISE 
CONSTRUCT/ON INC. 

COST CODE PROJECT 

197 G-
ACCTNG 

PROJ.MGR. 

OWNER 
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Clearance Certificate/ Certificat de decharge 

Contractor Legal / Trade Name/ Contractor Contractor Princlf.al Legal I Trade Name / Principal Clearance Validity period 
Appellation commerciale ou raison Address/ Classification Appel ation commerclale ou raison Address/ Certificate (dd-mmm-
sociale de !'entrepreneur Adressede Unit and sociale de !'entrepreneur principal Adressedo Number I yyyy'J I Perlode 

!'entrepreneur DescriS:on/ l'entrepreneur Num6rodu devalldlte 
Unite principal certificat de (JJ/mm/aaaa) 
classification decharge 
de 
l'entrepreneur 
et descrlnffon 

1428508 ONTARIO LIMITED/ FORMA- 407 BASALTIC 4222-001: Form MOD Developments (197 Yonge} LP I 8 Price Street. E200000AZJEM 24-Nov-2016 to 
CON CONSTRUCTION RD, Work(Hlgh- MasseyTower Toronto. ON, 19-Fel)..2017 

CONCORD, ~ M4W3Z4,CAN 
ON,L4K4W8, 4 ,-002: Form 
CA Work(Low-

Rise\ 
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This is Exhibit II referred to in the 

Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

A commissioner for taking Affidavits 

64906074.1 
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Ontario Cr, 

Profile Report 

1428508 ONTARIO LIMITED as of February 28, 2022 

Act 
Type 
Name 
Ontario Corporation Number (OCN) 
Governing Jurisdiction 
Status 
Date of Incorporation 
Inactive Date 
Registered or Head Office Address 

Certlfied a true copy of the record of the Ministry of Government and Consumer Services. 

~eu&uai#~ 
Director/Registrar 

Transaction Number: APP-119879835425 
Report Generated on February 28, 2022, 10:59 

Business Corporations Act 
Ontario Business Corporation 
1428508 ONTARIO LIMITED 
1428508 
Canada - Ontario 
Inactive - Voluntary Dissolution 
July 06, 2000 
June21,2016 

Ministry of Government and 
Consumer Services 

407 Basaltic Road, Concord, Ontario, Canada, L4K 4W8 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect ofBusiness Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report 1s generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded In the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Additional histortcal inforination may exist in paper or microfiche format. 
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Active Director(s) 
Minimum Number of Directors 
Maximum Number of Directors 

Name 
Address for Service 
Resident Canadian 
Date Began 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

~~,.t:J~ 
Dlrector/Reg1strar 

20 

Michael SOLANO 

Transaction Number: APP-119879835425 
Report Generated on February 28, 2022, 10:59 

407 Basaltic Road, Concord, Ontario, Canada, L4K 4W8 
Yes 
July 06, 2000 

This report sets out the most recent tnformation filed on or after June 27, 1992 in respect of corporatwns and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Addltional historical Information may exist in paper or microfiche format 

Page 2 of 8 

225



Active Officer{s) 
Name 
Position 
Address for Service 
Date Began 

Name 
Position 
Address for Service 
Date Began 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

zf'ae&u.v,.,::l~ 
Director/Registrar 

Michael SOLANO 
Secretary 

Transaction Number: APP-119879835425 
Report Generated on February 28, 2022, 10:59 

407 Basaltic Road, Concord, Ontario, Canada, L4K 4W8 
July 06, 2000 

Michael SOLANO 
President 
407 Basaltic Road, Concord, Ontario, Canada, L4K 4W8 
July 06, 2000 

This report sets out the most recent information filed on or after June 27, 1992 1n respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded ln the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 
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Corporate Name History 
Name 
Effective Date 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

~~~~ 
Director/Registrar 

Transaction Number: APP-119879835425 
Report Generated on February 28, 2022, 10:59 

1428508 ONTARIO LIMITED 
July 06, 2000 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report 1s generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent Information filed and recorded in the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Additional historical Information may exist in paper or microfiche format. 
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Active Business Names 

Transaction Number: APP-119879835425 
Report Generated on February 28, 2022, 10:59 

This corporation does not have any active business names registered under the Business Names Act in Ontario. 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

~~,,t'J~ 
Director/Registrar 
This report sets out the most recent information filed on or after June 27, 1992 in respect of corporatlOns and April 1, 1994 ,n respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report 1s generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Addltional historical information may exist In paper or microfiche format. 

Page5of8 

228



Expired or Cancelled Business Names 
Name 
Business Identification Number (BIN) 
Status 
Registration Date 
Expired Date 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

~~~~ 
Director/Registrar 

Transaction Number: APP-119879835425 
Report Generated on February 28, 2022, 1 0:59 

FORMA-CON CONSTRUCTION 
100859297 
Inactive - Expired 
August 01, 2000 
July 31, 2005 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporat1ons and April 1, 1994 in respect of Business Names Act and limited Partnerships Act fi lings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information fi led and recorded in the electronic records maintained by the Ministry up to the Has of' date indicated on the report. 
Additional historica l information may exist in paper or microfiche format. 
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Document List 

Filing Name 

BCA - Articles of Dissolution 

Annual Return - 2009 
PAF: MICHAEL SOLANO - OFFICER 

Annual Return - 2010 
PAF: MICHAEL SOLANO - OFFICER 

Annual Return - 2011 
PAF: MICHAEL SOLANO - OFFICER 

Annual Return - 2012 
PAF: MICHAEL SOLANO - OFFICER 

Annual Return - 2013 
PAF: MICHAEL SOLANO - OFFICER 

Annual Return - 2014 
PAF: MICHAEL SOLANO - OFFICER 

Annual Return - 2013 
PAF: LINDA VELLA - OTHER 

Annual Return - 2012 
PAF: LINDA VELLA- OTHER 

Annual Return - 2011 
PAF: LINDA VELLA- OTHER 

Annual Return - 201 O 
PAF: LINDA VELLA - OTHER 

Annual Return - 2009 
PAF: LINDA VELLA - OTHER 

Annual Return - 2008 
PAF: LINDA VELLA - OTHER 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

lsf~,,t:J~ 
Director/Registrar 

Effective Date 

June 21, 2016 

March 26, 2016 

March 05, 2016 

March 05, 2016 

March 05, 2016 

March 05, 2016 

March 05, 2016 

January 30, 2014 

January 30, 2014 

January 30, 2014 

January 30, 2014 

January 30, 2014 

January 30, 2014 

Transaction Number: APP-119879835425 
Report Generated on February 28, 2022, 10:59 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of BuS1ness Names Act and Limited Partnerships Act filings 
and recorded In the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded m the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 
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Annual Return - 2007 
PAF: MICHAEL SOLANO - DIRECTOR 

Annual Return - 2006 
PAF: MICHAEL SOLANO - DIRECTOR 

Annual Return - 2005 
PAF: MICHAEL SOLANO DIRECTOR 

Annual Return - 2004 
PAF: MICHAEL SOLANO - DIRECTOR 

Annual Return - 2003 
PAF: MICHAEL SOLANO - DIRECTOR 

Annual Return - 2002 
PAF: MICHAEL SOLANO - DIRECTOR 

Annual Return - 2001 
PAF: MICHAEL SOLANO - DIRECTOR 

Annual Return - 2000 
PAF: STEVEN AQUINO 

CIA - Notice of Change 
PAF: MICHAEL SOLANO - DIRECTOR 

CIA- Initial Return 
PAF: HUGH LAURENCE - DIRECTOR 

BCA Articles of Incorporation 

July 19, 2008 

July 28, 2007 

July 15, 2006 

August 13, 2005 

July 31, 2004 

July 20, 2003 

July 21, 2002 

October 21, 2001 

Transaction Number: APP-119879835425 
Report Generated on February 28, 2022, 10:59 

November 28, 2000 

July 27, 2000 

July 06, 2000 

All "PAF" {person authorizing filing) information is displayed exactly as recorded in the Ontario Business Registry. Where PAF is 
not shown against a document, the information has not been recorded in the Ontario Business Registry. 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

~~,.,::J~ 
Director/Registrar 
This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 ,n respect ofBusiness Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as oF' date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 
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1,.. •" 

This is Exhibit /2referred to in the 

Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

A commissioner for taking Affidavits 
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Tenth Report of 
KSV Restructuring Inc. 
as Receiver and Manager of 
1033803 Ontario Inc. and 
1087507 Ontario Limited and 
Certain Related Other Property 

ksv advisory inc. 

August 15, 2022 
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ksv advisory inc. 

COURT FILE NO: CV-18-608978-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

BRIDGING FINANCE INC. AS AGENT FOR 
2665405 ONT ARIO INC. 

APPLICANT 
-AND-

1033803 ONTARIO INC. AND 1087507 ONT ARIO LIMITED 

RESPONDENTS 

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. 8-3, AS 

AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 
1990, C. C.43, AS AMENDED 

TENTH REPORT OF 
KSV RESTRUCTURING INC. 

AS RECEIVER AND MANAGER 

AUGUST 15, 2022 

1.0 Introduction 

1. On November 19, 2018, Bridging Finance Inc. , as agent (the "Agent") for 2665405 
Ontario Inc. (the "Lender"), made an application to the Ontario Superior Court of 
Justice (Commercial List) (the "Court") for the appointment of KSV Kofman Inc. 1 

("KSV") as receiver and manager of: 

a. all the assets, undertaking and property of 1033803 Ontario Inc. ("1033803"), 
operating as Forma-Con Construction and Forma Finishing , including the real 
property municipally known as 3420 Queen Street East, Brampton and 407 
Basaltic Road , Concord ; 

b. all the assets, undertaking and property of 1087507 Ontario Limited ("1087507") 
(and together with 1033803, the "FC Debtors"), including the real property 
municipally known as 4431 Stouffville Road , Stouffville; 

1 Effective August 31 , 2020, KSV Kofman Inc. ch anged its name to KSV Restructuring Inc. 

ksv advisory inc. Page 1 
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c. certain assets (the "Forma-Con Related Assets") of Bondfield Construction 
Company Limited ("BCCL") and Bondfield Construction Equipment Ltd. 
(together with BCCL, 1033803, 1087507 and several other related entities, the 
"Group"); and 

d. the real property municipally known as 131 Saramia Crescent, Vaughan owned 
by Ralph Aquino, a limited guarantor of the indebtedness of the Group to the 
Lender. 

2. The Court granted the relief requested by the Agent on the return of the receivership 
application and KSV was appointed receiver (the "Receiver"). A copy of the order 
appointing the Receiver is attached as Appendix "A" (the "Receivership Order"). 

3. Pursuant to an order of the Court issued on December 2, 2019 (the "Bankruptcy 
Order"), the Receiver was granted authority to file assignments in bankruptcy on 
behalf of the FC Debtors. On December 19, 2019, the Receiver filed the assignments 
and KSV was appointed as licensed insolvency trustee of each of the FC Debtors. 
KSV's appointments were affirmed at creditors' meetings convened on January 8, 
2020. 

1.1 Purpose of this Report 

1. The Receiver has prepared this report (the "Report") in response to the proposed 
Dismissal Motion (the "Dismissal Motion") to be brought by MOD Developments ( 197 
Yonge) Limited Partnership ("MOD") in lien litigation commenced by the Receiver 
against MOD in Court File number CV-19-00616137-0000 (the "Massey Tower Lien 
Action"). MOD takes the position that: 

a. the Receiver had no jurisdiction to bring the Massey Tower Lien Action because 
it is not receiver of either 1428502 Ontario Limited ("1428502") or 1428508 
Ontario Limited ("1428508"); 

b. there is no privity of contract between MOD and the Receiver (or any of the 
entities subject to the Receivership Order); and 

c. the Receiver is not entitled to claim a lien or sue on the Massey Tower Project 
Agreement (as defined below) since it is not a party to such contract. 

2. Pursuant to paragraph 28 of the Receivership Order, the Receiver is seeking advice 
and directions from the Court on the following questions (the "Receiver's Questions"): 

a. Is 1428508 the proper party to the CCDC 17 - 2010 contract dated December 
19, 2014 (the "Massey Tower Project Agreement") rather than 1428502? 

b. Is the Massey Hold back (as defined below) "Property" of 1033803 within the 
meaning of the Receivership Order? 

c. Was the Massey Tower Project Agreement, assigned at law or equity from 
1428508to 1033803? 

d. Is MOD estopped from asserting or claiming that the current counterparty to the 
Massey Tower Project Agreement is 1428502 or 1428508? 
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e. In the alternative, is the Massey Tower Project Agreement held in trust for 
1033803 and is 1033803 entitled to all the benefits thereof? 

f. Is the Receiver entitled to continue to pursue claims against MOD in the Lien 
Action and the Delay Action, and defend any counterclaims brought by MOD in 
such actions? 

3. Assuming the above questions are answered affirmatively, the Receiver is seeking 
an Order: 

a. rectifying the CCDC 17 - 2010 contract dated December 19, 2014 between 
Forma-Con Construction (a division of 142850~ Ontario Limited) and MOD by 
changing the name of the Forma-Con entity which is party to the contract to 
Forma-Con Construction (a division of 142850§. Ontario Limited); 

b. declaring that the Massey Holdback (as defined below) is Property (as such 
term is defined in the Receivership Order) of 1033803; 

c. declaring that the Massey Tower Project Agreement was assigned at law or 
equity from 1428508 to 1033803; 

d. in the alternative to (c), if the Massey Tower Project Agreement has not been 
assigned to 1033803, that the Massey Tower Project Agreement is held in trust 
for 1033803; 

e. declaring that MOD is estopped from asserting or claiming that the current 
counterparty to the Massey Tower Project Agreement is either 1428502 or 
1428508; 

f. declaring that the Receiver is entitled to continue to pursue claims against MOD 
in the Massey Tower Lien Action and the Delay Action (as defined below) and 
defend any counterclaims brought by MOD in such actions; and 

g. an order requiring MOD to pay the Receiver's costs of this motion, including its 
fees and the fees of its counsel. 

1.2 Restrictions 

1. In preparing this Report, the Receiver has relied upon the Group's unaudited financial 
information, including its books and records, discussions with its management and 
discussions with E&Y (as defined below) (collectively the "Information"). The Receiver 
has not audited, reviewed or otherwise verified the accuracy or completeness of the 
Information in a manner that would comply with Generally Accepted Assurance 
Standards pursuant to the Chartered Professional Accountants of Canada Handbook. 

2. The Receiver expresses no opinion or other form of assurance with respect to the 
financial information presented in this Report or relied upon by the Receiver in 
preparing this Report. 
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2.0 Background 

1. 1033803 was incorporated in 1993. Beginning in 2016, it operated a concrete forming 
business known as Forma-Con Construction ("Forma-Con") and provided services to 
construction projects across the Greater Toronto Area and surrounding areas. Prior 
to that time, 1033803 was the sole shareholder of 1428508 which carried on the 
Forma-Con business until 1428508 was dissolved and transferred its assets to 
1033803. The shares of 1033803 are privately held by members of the Aquino family. 
1033803 is related to BCCL, which was a significant general contractor in 
Southwestern Ontario. 

2. BCCL and certain related entities are subject to proceedings under the Companies' 
Creditors Arrangement Act ("CCAA") where Ernst & Young Inc. ("E&Y") has been 
appointed the CCAA Monitor (the "Monitor"). 

3. On December 13, 2018, shortly after the commencement of the receivership 
proceedings, the Court made an order approving a transaction (the "GF Purchase 
Agreement") between the Receiver and GF Equipment Corp. (the "Forma-Con 
Purchaser") primarily for the Forma-Con Related Assets. The GF Purchase 
Agreement was dated November 23, 2018 and was completed on December 14, 
2018. 

4. At the commencement of the receivership, Forma-Con had 13 ongoing projects 
(collectively, the "Projects"). Additionally, Forma-Con was providing forming services 
to BCCL on certain of its projects. 

5. As of December 31, 2018, the total estimated accounts receivable owing on the 
Projects was approximately $19.9 million, excluding amounts owing from BCCL. 

6. Pursuant to the terms of the GF Purchase Agreement, the Forma-Con Purchaser 
acquired the Receiver's right, title and interest in certain Forma-Con contracts known 
as the Partially Completed Contracts (each a "PCC" and collectively, the "PCCs"). 
The Forma-Con Purchaser completed the work on the projects related to the PCCs. 
The Forma-Con Purchaser did not acquire the Receiver's right, title and interest in 
contracts referred to as the Substantially Completed Contracts (each a "SCC" and 
collectively, the "SCCs"). The Receiver took steps to complete the work on the sec 
projects. By mid-2019, the Receiver had collected the receivables owing on all 
Projects other than two projects owned by MOD, each of which was an SCC. 

7. In respect of the first MOD project, being Woodcliffe MOD (Developments) St. 
Andrews Inc., and known as the Waterworks Project, the Receiver registered a lien in 
the amount of $2,321,000 against the project. The Receiver settled this lien claim in 
March 2021 for $850,000. 

8. The second MOD project, which is the subject of this Report, is the Massey Project 
and involved concrete pouring and forming work for the Massey Tower, a 
condominium located at 197 Yonge Street, Toronto. 
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9. The Massey Tower Project Agreement was a fixed fee contract in the original amount 
of $23,084,770.00 (inclusive of HST). From the date of the Massey Tower Project 
Agreement until November 18, 2019, Forma-Con performed all of the work and 
fulfilled the duties of the Trade Contractor (as such term is defined in the Massey 
Tower Project Agreement) and issued a total of 36 progress billings 2 - 15 from 
1428508 in the aggregate amount of $8,745,000 and 21 from 1033803 in the 
aggregate amount of $11,729, 1163

. From the date of its appointment, the Receiver, 
on behalf of Forma-Con, arranged for the work on the Massey Tower Project to be 
completed and MOD paid all the invoices issued by Forma-Con during the 
receivership. 

10. All of Forma-Con's progress billings were approved for payment by the Construction 
Manager (as defined below) and were paid without objection by MOD (less the 
holdback). Despite the Receiver's completion of the Massey Project, MOD refused 
to pay the Massey Holdback (as defined below) and the Receiver registered a lien in 
the amount of $2,038,704.26 against the Massey Project. 

11. The Receiver has prepared a chronology of the key documents and steps related to 
the Massey Tower Project Agreement, all of which are addressed in this Report: 

' 
EVENT I DATE RERORT 

i I 
REFERENCE 

Incorporation of 1033803 June 16, 1993 2.0(1) 

Incorporation of Second Floor Ltd. (1428502) July 6, 2000 2.3(11) 

Incorporation of 1428508 July 6, 2000 2.3(6) 

Dissolution of Second Floor Ltd. (1428502) February 19, 2007 2.3(11) 

Forma-Con registered as Business Trade name by 1033803 April 14, 2011 2.3(10) 

Execution of Massey Tower Project Agreement December 19, 2014 2.3(1) 

1428508 Dissolution Agreement December 31, 2014 2.4(3) 

Tucker advised that proper party is 1428508 in writing re: October 26, 2015 2.3 

Terraprobe insurance (12) 

Delivery to MOD offirst 1428508 Insurance Certificate (included October 30, 2015 2.3(15) 

in Progress Billing No. 1) 

I 1428508 Progress Billing Nos. 1-9 October 31, 2015 - June 20, 2.5(1) 
I 

: 2016 
I 

' 1428508 Articles of Dissolution Issued I June 21, 2016 2.4(7) 

' 
I 1428508 Progress Billing Nos. 10-15 July 20, 2016-Decemeber 21. 2.5(1) 

2016 

Delivery to MOD of first 1033803 Insurance Certificate (included January 20, 2017 2.5(2) 

in Progress Billing No. 16) 

2 As noted in section 2.5(4) below, the Receiver issued two additional progress billings after the commencement of the Receivership proceeding. The 
sum of the progress billings exceeded the fixed fee due to change orders. 

3 In each case, based on the Receiver's review of the Project Billings. 
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EVENT: ' DATE RERORT: ': REF:ERENGE 
- ~ - - ---------~---- ~ - -- -~- -

1033803 Progress Billing No. 16* January 20, 2017 2.5(2) 

1033803 Progress Billing No. 17* February 17, 2017 2.5(2) 

i 1033803 Progress Billing No. 18 March 20, 2017 2.5(2) 

Email exchange with Tucker re: addition of 1033803 as ''loss April 4, 2017 2.5(10) 

payee" on Primo insurance 

Delivery of revised Primo Insurance Certificate showing April 4, 2017 2.5(12) 

1033803 as "loss payee" 

1033803 Progress Billing Nos. 19-21 April 20, 2017 - June 20, 2.5(2) 

2017 

Tucker provides insurance certificate from Toro Glasswall Inc. June 26, 2017 2.5(18) 

identifying 1033803 as "loss payee" 

1033803 Progress Billing Nos. 22-29 July 20, 2017 - February 28, 2.5(2) 

2018 

E-mail exchange between Tucker and Toro Aluminum regarding March 7, 2018 2.5(18) 

addition of 1033803 as an additional insured to Toro Aluminum's 

policy 

1033803 Progress Billing Nos. 30-32 March 20, 2018 - May 23, 2.5(2) 

2018 

Tucker provides insurance certificate from Thyssen identifying May 23, 2018 2.5(18) 

1033803 as a "loss payee" 

1033803 Progress Billing Nos. 33-35 June 30, 2018 - August 20, 2.5(2) 

2018 

Receivership Order November 19, 2018 1.0(1) 

1033803 Progress Billing No. 36 November 22, 2018 2.5(2) 

GF Agreement November 23, 2018 2.0(3) 

Receiver's First Progress Billing December 15, 2018 2.5(4) 

MOD notifies Receiver of 1428502 Issue December 21, 2018 2.6(4) 

Receiver's Second Progress Billing December 21, 2018 2.5(4) 

Close-Out Agreement December 27, 2018 2.6(7) 

Application to Vacate Lien February 19, 2019 2.6(16) 

Receiver's Statement of Claim in Massey Tower Lien Action March 13, 2019 2.6(15) 

MOD Lien Statement of Defence and Counterclaim July 15, 2019 2.6(19) 

Lien Litigation Timetable Endorsement November 1. 2021 2.6(20) 

Deliveries of Affidavits of Documents February 3/February 15, 2021 2.6(21) 

Delivery of Motion for Leave by MOD to Dismiss Massey Tower November 1. 2021 2.6(19) 

Lien Action 
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2.1 Documents Reviewed by the Receiver in Preparation of this Report 

1. The Receiver is in possession of the Minute Books of each of 1033803 and 1428508 
and has reviewed same. 

2. Some of the historic records of Forma-Con are in the possession of the Monitor. The 
Receiver asked the Monitor to conduct a targeted search of BCCL's records and to 
provide copies of relevant documents, which were screened for privilege by the 
Monitor. 

3. In addition to the searches referenced above, the Monitor conducted a search of: (i) 
BCCL's records for certain emails sent or received by Gordon Graham, who was 
Forma-Con's project manager for the Massey Project; and (ii) BCCL's records for 
certain emails sent or received by Silvna Crognale, an employee of the Group who 
was responsible for sending out Forma-Con's progress billings and related 
documentation. 

2.2 Parties to the Massey Tower Project Agreement 

1. On December 19, 2014 (the "Contract Date"), Forma-Con entered into the Massey 
Tower Project Agreement with MOD. The Receiver has been advised by Steven 
Aquino, formerly the President of BCCL and sole shareholder of 1428508, that due to 
a typographical error, the last number in 1428508 was entered as a "2" when the 
Massey Tower Project Agreement was prepared. The parties at all times intended 
the counterparty to be Forma-Con Construction (a division of 1428508), which is the 
legal entity that operated as Forma-Con at the time that the Massey Tower Project 
Agreement was executed. A copy of the Massey Tower Project Agreement is 
attached as Appendix "B". 

2. Under the Massey Tower Project Agreement, Tucker HiRise Construction Inc. 
("Tucker") was appointed as the Construction Manager for the project (the 
"Construction Manager"). 

3. Tucker, as Construction Manager, was Forma-Con's primary contact for all work and 
enquiries related to the Massey Project. Pursuant to the Standard Conditions ("SC") 
section 6.1 of the Massey Tower Project Agreement, all communications between 
Forma-Con and MOD were to be through Tucker. It is the Receiver's understanding 
that all Forma-Con accounts and contract change orders were sent to Tucker for 
approval before being issued to MOD. 

4. Pursuant to the General Conditions ("GC") section 2.1 of the Massey Tower Project 
Agreement, Tucker was authorized to act on behalf of MOD to the extent provided for 
in the Massy Tower Project Agreement. The scope of such authority included: (i) 
providing administration of the Massey Tower Project Agreement (GC section 
2.2.1 (1 )); (ii) receiving all questions in writing by Forma-Con for interpretations and 
findings relating to interpretation of the Massey Tower Project Agreement (GC section 
2.2.2(3)); and (iii) giving interpretations and making findings on matters in question 
relating to the requirements of the Massey Tower Project Agreement (GC section 
2.2.1 (4)). Subject to a dispute mechanism, GC section 8.2.2 of the Massey Tower 
Project Agreement provides that determinations of the Construction Manager are 
final. 
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5. There are two provisions in the MOD Tower Project Agreement which reference 
assignment. SC Section 9.1 of the contract states: 'The Contract shall enure to the 
benefit of and be binding upon the parties hereto, their respective heirs, legal 
representatives, successors, and assigns.". There is no reference to "permitted 
assigns" or any consent requirements. However, GC section 1 .4.1 states: "Neither 
party to the Contract shall assign the Contract or a portion thereof without the written 
consent of the other, which consent shall not be unreasonably withheld." 

6. 1428508 was incorporated on July 6, 2000. A copy of 1428508's Articles of 
Incorporation are attached as Appendix "C". A copy of the By-Laws of 1428508, 
signed by Michael Solano as the sole director of the corporation and Steve Aquino as 
sole shareholder of the corporation, are attached as Appendix "D" (the "By-Laws"). 

7. At the time that the Massey Tower Project Agreement was executed, Michael Solano 
was the sole officer of 1428508 with authority to sign agreements on behalf of 
1428508 pursuant to its By-Laws. Attached hereto as Appendix "E" is an Annual 
Resolution of 1428508 dated May 9, 2013 appointing Michael Solano as President 
and Secretary of 1428508. The Massey Hall Project Agreement was executed on 
behalf of Forma-Con by "Michael Solano, President" on December 19, 2014. The 
Receiver does not believe that Mr. Solano was ever an officer or director of 1428502. 
Michael Solano died in January 2017. 

8. At all material times, 1428508 was a wholly-owned subsidiary of 1033803. On 
December 20, 2014, a resolution was passed retroactively confirming that the 10 
common shares of 1428508 held by Steven Aquino were transferred to 1033803 as 
of December 30, 2007 (the "2014 Resolution"). The 2014 Resolution also confirmed 
the prior appointment of Michael Solano as President of 1428508. A copy of the 
resolution approving the retroactive transfer of the common shares of 1428508 from 
Steven Aquino to 1033803 is attached as Appendix "F". 

9. Attached as Appendix "G" is a copy of the Shareholder Ledger for 1428508 which 
shows that Steven Aquino transferred all of the common shares of 1428508 to 
1033803 on December 30, 2007. Attached hereto as Appendix "H" is a Shareholder 
Register for 1428508 which shows 1033803 as the sole shareholder of 1428508. 

10. In 2014, Forma-Con was a registered tradename of 1033803, the sole shareholder of 
1428508. A copy of a Tradename certificate showing 1033803 as the registered user 
of the tradename "Forma-Con" for the period from April 14, 2011 to April 13, 2016 is 
attached as Appendix "I". A copy of a Tradename certificate showing 1033803 as the 
registered user of the tradename Forma-Con for the period from July 6, 2016 to July 
5, 2020 is attached as Appendix "J". 

11. 1428502 was never a part of the Group. The corporate business number 1428502 
carried on a business known as Second Floor Ltd. ("Second Floor"), which was 
incorporated on July 6, 2000. Second Floor ceased to carry on business and the 
corporation was cancelled on February 19, 2007, over seven years before the Massey 
Tower Project Agreement was executed. The registered address for Second Floor 
was 3730 Kingston Road, Toronto, Ontario and the registered administrator was Nora 
Cleary. This address is not related to any of the Bondfield entities and Nora Cleary 
was never a Bondfield employee or director. A Corporate Profile Report for Second 
Floor Ltd. obtained from the Province of Ontario Ministry of Government Services is 
attached hereto as Appendix "K". 
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12. Second Floor/1428502 did not exist when the Massey Tower Project Agreement was 
executed and it could not have been a party to the contract. The Receiver is informed 
by Steven Aquino that it was Forma-Con's intent at the time that the Massey Tower 
Project Agreement was signed that MOD's counterparty would be 1428508. 

13. From the Contract Date until December 31, 2016, progress billings on the Massey 
Tower Project were issued by 1428508. No billings were ever submitted by 1428502. 

14. All progress billings delivered to MOD included a WSIB Clearance Certificate 
confirming that Forma-Con was in compliance with its WSIB obligations. The delivery 
of such certificates to MOD was a condition precedent to MOD's obligation to pay a 
progress billing pursuant to GC section 5.2.6.3 of the Massey Tower Project 
Agreement. Each of the WSIB Certificates delivered between the Contract Date and 
December 31, 2016 (the "1428508 Clearance Certificates") clearly identify the parties 
to the Massey Tower Project Agreement as: (i) Contractor Legal/Tradename: 
1428508 Ontario Limited/ Forma-Con Construction (ii) Principal Legal/Tradename: 
MOD Developments (197 Yonge) LP/Massey Tower. Attached as Appendix "L" are 
the 1428508 Clearance Certificates. 

15. Pursuant to GC section 11.1.3 of the Massey Tower Project Agreement, Forma-Con 
was required to obtain, maintain and pay for "wrap-up" general liability insurance in 
the name of, among others, the Owner (as defined in the Massey Tower Project 
Agreement, being MOD) and the Trade Contractor (as defined in the Massey Tower 
Project Agreement, being Forma-Con). The insurance certificate provided to MOD 
dated October 30, 2015 to satisfy this condition indicates that the insurance was 
issued in favour of Forma-Con Construction, a Division of 1428508 Ontario Limited 
(the "1428508 Insurance Certificate"). Attached as Appendix "M" is a copy of the 
1428508 Insurance Certificate. 

16. The Receiver seeks rectification of the Massey Tower Project Agreement to confirm 
that MO D's original counterparty to that Agreement is 1428508, which was the mutual 
intention of the parties. As discussed in greater detail below, MOD's course of 
conduct evidences that it knew that it was first contracting with 1428508 and 
subsequently that it knew it was contracting with 1033803. 

17. 1428502 was never part of the Group. It was not an existing corporation when the 
Massey Tower Project Agreement was executed and 1428502 did not provide any 
services or receive any payments from MOD. 

2.3 The Dissolution of 1428508 and Assignment to 1033803 

1. On December 30, 2014, Michael Solano, as sole director of 1428508, and 1033803, 
as sole shareholder of 1428508, entered into a Unanimous Shareholders Agreement 
(the "Shareholders Agreement"). Pursuant to the Shareholders Agreement, the 
director was relieved of all powers and duties as a director and 1033803 assumed all 
of the rights, powers, duties and obligations of the director of 1428508. A copy of the 
Shareholders Agreement is attached as Appendix "N". 
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2. On December 31, 2014, 1033803, as sole shareholder of 1428508, passed a 
resolution approving the dissolution of 1428508 (the "Dissolution Resolution"). The 
Dissolution Resolution provided that: 

a. the property of 1428508 shall be distributed to 1033803 and any debts, 
obligations or liabilities shall be discharged, effective on December 31, 2014; 
and 

b. the entering into by 1428508 of a dissolution agreement substantially in the form 
of the draft agreement submitted to 1033803, providing for the distribution of the 
1428508's property to 1033803, and the assumption by the 1033803 of 
1428508's remaining debts and obligations, if any, all upon the terms and 
conditions set forth in the dissolution agreement, is authorized and approved. 

A copy of the Dissolution Resolution is attached as Appendix "O". 

3. 1428508, as transferor, and 1033803, as transferee, entered into a Dissolution 
Agreement dated December 31, 2014 (the "Dissolution Agreement"). 

4. Pursuant to the Dissolution Agreement: 

a. effective as at the date of the Dissolution Agreement, 1428508 grants, assigns, 
transfers, conveys and sets over to 1033803, as part of the winding-up of 
1428508 and the distribution thereon of its property to 1033803, all of the right, 
title and interest of 1428508 in and to all of its property, assets and business, 
both real and personal, movable and immovable, wherever situate, including, 
without limiting the generality of the foregoing, all cash on hand and in the bank, 
accounts receivable, refunds, rebates, contracts and goodwill, including, in 
particular, the goodwill of the name and all rights of whatsoever nature and kind 
to which 1428508 is entitled (section 1); 

b. 1033803 expressly assumes and undertakes to pay and discharge and to 
indemnify and save harmless 1428508 in respect of all of the remaining liabilities 
and obligations of 1428508 (if any), but to the extent only of the amount received 
by 1033803 on the winding up and distribution provided for herein and in 
accordance with any limitations in the Business Corporations Act (Ontario) 
(section 2); 

c. 1428508 constitutes and appoints 1033803, its successors and assigns, the 
true and lawful attorney of 1428508 for and in the name of, or otherwise on 
behalf of, 1428508 with full power of substitution to (i) do and execute all acts, 
deeds, matters and things whatsoever necessary for the assignment, transfer 
and conveyance of any interest in the property, assets and business, both real 
and personal, movable and immovable, wherever situate of 1428508 to 
1033803, its successors and assigns; and (ii) make, execute and/or file any tax 
returns, elections, designations, forms or other filings or documents relating 
to1428508 (section 5(a)); and 

d. the power of attorney set forth in the Dissolution Agreement is granted by 
1428508 to 1033803 in contemplation of the dissolution of 1428508, and such 
power of attorney being coupled with an interest shall not be revoked by the 
certificate of dissolution being issued by the Ministry of Government and 
Consumer Services or be otherwise revoked (section 5(b)). 
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A copy of the Dissolution Agreement is attached as Appendix "P". 

5. The Dissolution Agreement provides that the agreement shall not constitute an 
assignment or attempted assignment of any contract to which 1428508 is a party 
which is not assignable without the consent or approval of any third party and such 
consent or approval has not been obtained. Pursuant to the Dissolution Agreement, 
such contracts shall be held in trust for 1033803 and performed by 1033803 in the 
name of 1428508, and all benefits derived thereunder shall be for the account of 
1033803 (section 4). 

6. In 2015, Michael Solano, in his capacity as an officer of 1428508, signed a certificate 
confirming that all of the property of 1428508 had been distributed and all of the 
liabilities of 1428508 had been satisfied (the "Dissolution Certificate"). A copy of the 
Dissolution Certificate is attached as Appendix "Q". 

7. The Ministry of Consumer and Commercial Relations issued Articles of Dissolution for 
1428508 effective June 21, 20164 (the "Articles of Dissolution"). Section 5 of the 
Articles of Dissolution confirms that all of 1428508's assets were distributed to 
1428508's shareholders (i.e., 1033803) pursuant to section 238(4) of the Business 
Corporations Act (Ontario). The Articles of Dissolution are effective as of June 21, 
2016. A copy of the Articles of Dissolution is attached as Appendix "R". 

2.4 The Massey Project and MOD Developments Inc. 

1. From the Contract Date until December 31, 2016, progress billings were issued by 
1428508 and MOD paid 1428508 for such work (less the required holdback). The 
aggregate amount of these progress billings was $8,745,0005

• As noted in paragraph 
2.2(14) of this Report, all progress billings issued by 1428508 included WSIB 
clearance certificates which identified MOD's counterparty as 1428508. Attached as 
Appendix "S" are copies of all progress billings issued by 1428508 with respect to the 
Massey Project. 

2. From January 1, 2017 until the appointment of the Receiver in November 2018, 
progress billings were issued by 10338036 and MOD paid 1033803 for such work (less 
the required holdback). The aggregate amount of these progress billings was 
$11,729,1167. Attached as Appendix 'T' are copies of all progress billings issued by 
1033803 with respect to the Massey Project (the "1033803 Progress Billings"). 8 

4 The Receiver understands that 1428508 continued to issue progress billings on the Massey Project until December 31, 2016 notwithstanding its 
dissolution earlier in 2016, The Receiver has made enquiries about this with the Group's former management and has not been able to determine why 
progress billings were issued by 1428508 subsequent to its dissolution to the end of 2016. 

5 Based on the Receiver's review of the Progress Billings. 

6 One invoice for March 2018 was issued on 1428508 letterhead but was accompanied by a WSIB clearance certificate identifying 1033803 as the 
contractor. The name on the invoice is an error. 

7 Based on the Receiver's review of the Progress Billings, 

8 The Receiver was unable to locate the Progress Billings dated July 20, 2018: August 20, 2018, and November 22. 2018 in the Information that was 
reviewed. Copies of the Progress Billings from MOD's records have been included. 
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3. Based on the Receiver's review of the 1033803 Progress Billings, it appears that in 
all but two instances 9

, each of the 1033803 Progress Billings includes a WSIB 
clearance certificate which clearly identifies the parties to the Massey Tower Project 
Agreement as: (i) Contractor Legal/Tradename: 1033803 Ontario Inc./ Forma-Con 
Construction (ii) Principal Legal/Tradename: MOD Developments (197 Yonge) 
LP/Massey Tower. 

4. From November 19, 2018 until December 14, 2018, progress billings were issued by 
the Receiver on behalf of 1033803 and/or the Forma-Con Purchaser 1°. Copies of (i) 
a progress billing dated December 21 , 2018 for the period from November 1, 2018 to 
November 30, 2018; and (ii) a progress billing dated December 15, 2018 is attached 
as Appendix "U" (collectively , the "Receivership Progress Billings"). MOD paid all 
progress billings (less the required holdback) issued during the receivership period. 

5. No progress billings were ever issued by 1428502 and no payments were ever made 
to 1428502. 

6. The Receiver understands that all cheques issued by MOD in relation to the Massey 
Project were made payable to "Forma-Con Construction". 

7. Below is a side-by-side comparison of a 1428508 progress billing dated June 30 , 2016 
(the "2016 Billing") and a 1033803 progress billing dated June 30, 2018 (the "2018 
Billing").11 
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9 The WSIB Certificates attached to the first two Progress Bill ings issued by 1033803, dated January 20, 2017 and February 17, 2017, respectively, have 
WSIB Certif icates that identify the Trade Contractor as 1428508. The remaining 1033803 Progress Billings have a WSIB Certificate attached which 
identifies 1033803 as the Trade Contractor. 

10 Under the GF Purchase Agreement, the Forma-Con Purchaser performed services on some of Forma-Con 's projects and was entitled to receive the 
accounts receivable for the work performed. 

11 The Receiver randomly selected a 1428508 progress billing and a 1033803 progress bil ling ; however, these billings are representative of the invoices 
reviewed by the Receiver. 
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8. As illustrated, both billings are issued by ''Forma-Con Construction". The 2016 Billing 
clearly indicates that Forma-Con Construction is "a division of 1428508 Ontario Ltd." 
whereas the 2018 Billing clearly indicates that Forma-Con Construction is a "a division 
of 1033803 Ontario Inc.". 

9. The Receiver has spoken to Steven Aquino and understands that there were no 
changes in the manner that Forma-Con provided its services prior to and after the 
dissolution of 1428508. In that respect, the Receiver has been advised from and after 
the date that 1033803 commenced performing the work on the Massey Project and 
1428508 ceased performing this work, that there were no delays in construction due 
to the dissolution. The Receiver further understands that MOD never raised any 
concern to Forma-Con's management about the services being provided by 1033803 
rather than 1428508 and that it never raised a concern regarding the change of name. 
In that respect, MOD paid 1033803 for all invoices issued by 1033803 (other than the 
statutory holdback). 

10. MOD had notice of the assignment of the Massey Tower Project Agreement. As noted 
in 2.2( 15) of this Report, Forma-Con was required to obtain, maintain and pay for 
"wrap-up" general liability insurance in the name of, among others, MOD, pursuant to 
GC section 11.1.3 of the Massey Tower Project Agreement. On February 3, 2017, 
Forma-Con provided a Certificate of Insurance to MOD clearly indicating that MOD 
had been added as an additional insured on the general liability insurance policy of 
"Forma Con Construction a division of 1033803 Ontario Inc." with respect to "Work 
usual to the operation of the Named Insured with respect to: Massey Tower - 197 
Yonge Street, Toronto, Ontario" (the "1033803 Insurance Certificate"). A copy of the 
1033803 Insurance Certificate is attached as Appendix "V". 

11. Tucker, in its capacity as Construction Manager under the Massey Project, had 
repeated notice that (i) the original counterparty of the Massey Tower Project 
Agreement was 1428508 and (ii) 1033803 assumed the obligations of 1428508. 
Tucker's conduct, as noted below, shows that it was aware of the assignment of the 
Massey Tower Project Agreement and acknowledged that 1033803 was a proper 
assignee of the contract. We provide several examples below. 

12. Before 2017, Tucker (on MOD's behalf) knew that the Forma-Con entity it dealt with 
was 1428508 and not 1428502. It regularly facilitated insurance certificates with 
1428508 as an additional insured: 

a. 

b. 
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On October 26, 2015, Pieter Jagarnauth, an assistant site manager on the 
Massey Tower project for Tucker, emailed with Michael Diez de Aux, a 
Geotechnical Engineer on the project regarding use of the tower crane. Mr. 
Jagarnauth initially requested an insurance certificate in the name of "Forma
Con Construction (A DIVISON OF 142850,6 ONTARIO LIMITED)." [emphasis 
added.] When Gordon Graham of Forma-Con was added to the email chain he 
corrected this error, stating that the insurance must list Forma-Con "exactly as 
... Forma-Con Construction (A DIVISION OF 142850~ ONTARIO LIMITED)." 
[emphasis added.] The October 26, 2015 email chain is attached hereto as 
Appendix "W". 

Three days later, Tucker obtained an insurance certificate to add "Forma-con, 
a Division of 1425808 Ontario Ltd" as an additional insured. A copy of an 
October 29, 2015 email from Tucker to Forma-Con, with attached certificate, is 
attached hereto as Appendix "X". 
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c. In November 2015, Tucker obtained an insurance certificate in the name of 
"FORMA-CON A DIVISION OF 1425808 ONTARIO LTD" and provided it to 
Forma-Con. The November 24, 2015 email from Tucker with attached insurance 
certificate is attached hereto as Appendix "Y". 

d. In October 2016, Tucker obtained an insurance certificate to add ''Forma-con a 
Division of 1425808 Ontario Ltd" as an additional insured. A copy of an October 
7, 2016 email from Tucker to Forma-Con, with attached certificate is attached 
hereto as Appendix "Z". 

13. Tucker also received notice that, as of 2017, the Massey Tower Project Contract 
would be performed by 1033803. An example of this notice occurred in April 2017, 
as discussed below: 

a. In April 2017, Gordon Graham. the Forma-Con project manager on the Massey 
Project, emailed Bruce Rogers (Tucker's then site manager for the Massey 
Project) regarding evidence of insurance and Primo Mechanical ("Primo"). 
Primo was a mechanical contractor on the Massey Project. The Receiver has 
been advised by Steven Aquino that Primo had requested that Forma-Con's 
crane be used to lift certain of Primo's equipment to the 9th floor of the Massey 
Project. Forma-Con advised Tucker that the crane could only be used if Forma
Con was added as a loss payee on Primo's insurance policy for the Massey 
Project. Tucker originally arranged for 1428508 to be added to such policy. 

b. On April 4, 2017, Mr. Graham told Mr. Rogers by email that evidence of 
insurance showing 1428508 as a loss payee was no longer correct and that 
1033803 must be added instead to the insurance certificate for the Massey 
Project. Mr. Rogers pointed out that previous insurance certificates were in the 
name of "Forma con Constr. div. of 1428508 Ont. Ltd." and was advised by Mr. 
Graham that "That is no longer correct". Mr. Rogers replied "Ok I'll get it 
changed". Attached hereto as Appendix "AA" (the "April Tucker Email") is the 
email exchange between Mr. Graham and Mr. Rogers. 

c. On April 4, 2017, Mr. Rogers forwarded the notice of change of insured party to 
Paul Francinelli of Primo Mechanical. Attached hereto as Appendix "BB" is the 
email between Mr. Rogers and Mr. Francinelli. 

d. On April 4, 2017, Tucker provided a revised certificate of insurance adding 
"Forma-Con Construction a division of 1033803 Ontario Ltd." as a loss payee 
on the policy for a project described as "Massey Towers - 197 Yonge Street, 
Toronto, ON" (the "MOD 1033803 Insurance Certificate"). Attached as 
Appendix "CC" is a copy of the MOD 1033803 Insurance Certificate. 

14. Throughout 2017 and 2018, Tucker continued to acknowledge and consent, as 
evidenced by insurance certificates, that 1033803 was the counterparty performing 
the Massey Tower Project Contract. Some examples follow here: 

a. 
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On June 26, 2017, Mr. Rogers sent an email to Mr. Graham enclosing evidence 
that "Forma Con Construction, a division of 1033803 Ontario Inc." had been 
added as a loss payee on the liability insurance policy of Toro Glasswall Inc. 
("Toro Glasswall") with respect to "Hoisting of Glasswall product @ Massey 
Towers, 197 Yonge Street, Toronto project". Attached hereto as Appendix "DD" 
is Mr. Roger's email dated June 26, 2017 enclosing the Toro Glasswall 
insurance certificate. 
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b. On March 7, 2018, Mr. Jagarnauth forwarded an email exchange between 
Tucker and representatives of Toro Aluminum ('Toro Aluminum") regarding the 
use of Forma-Con's cranes at the Massey Tower Project site to Mr. Graham 
(the "March 2018 Jagarnauth Email"). In the forwarded exchange, Mr. 
Jagarnauth advised Toro Aluminum that: 

"As discussed yesterday Formacon prior to hoisting any of your windows onto 
their platform with the crane is requesting the following; 

-Formacon to be named as an additional insured on your Policy, copy of 
another's trades attached for your reference. 

(FORMA-CON CONSTRUCTION, A DIVISION OF 1033803 ONTARIO LTD)" 

A copy of the March 2018 Jagarnauth Email is attached as Appendix "EE". 

c. On May 23, 2018, Mr. Rogers sent an email to Mr. Graham with a reference line 
that reads "insurance document for Thyssen elevator equipment crane lifts". 
Attached to the May 23, 2018 email is an insurance certificate which adds 
"Forma Con Construction (a division of 1033803 Ontario Inc.)" as a loss payee 
on Thyssen's general liability insurance with respect to "Project at Massey 
Tower at 197 Yonge Street". A copy of the May 23, 2018 email enclosing the 
Thyssen insurance certificate is attached as Appendix "FF". 

15. The Receiver understands that MOD, either directly or through Tucker: (i) authorized 
1033803 to be added as a loss payee on Prime's insurance policy; (ii) accepted 
coverage as an additional insured party under 1033803's general liability policy in 
satisfaction of Forma-Con's obligations to provide evidence of such coverage under 
GC section 11.1.3 of the Massey Tower Project Agreement; (iii) paid all accounts 
issued by 1033803 (less the hold back) during this time period; (iv) accepted WSIB 
clearance certificates in the name of 1033803 as evidence of satisfaction of Forma
Con's obligations to provide same pursuant to GC section 5.2.6.3; and never asked 
for any WSIB clearance certificates in the name of 1428508 after being notified of the 
change from 1428508 to 1033803. 

16. The Receiver's position is that the Massey Hall Project Agreement was validly 
assigned from 1428508 to 1033803 and that no consent was required for this 
assignment. However, if consent was required, the Receiver has not found any 
evidence that express consent was provided by MOD. Nonetheless, given the 
circumstances outlined in this Report, it is the Receiver's position that MOD had notice 
of the assignment, did not object to it, and through its actions and conduct (or through 
the actions and conduct of the Construction Manager, which are binding on MOD) 
consented to or otherwise accepted the assignment of the Massey Tower Project 
Agreement. 

17. In any event, pursuant to the Dissolution Agreement, any rights under the Massey 
Hall Project Agreement which were not assigned to 1033803 are held in trust for 
1033803 and can be performed by 1033803 in the name of 1428508, and all benefits 
derived thereunder shall be for the account of 1033803. 
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2.5 Receiver's Activities in Relation to the Massey Tower Project Agreement 

1. At the commencement of these proceedings, the Receiver undertook a process to 
maximize the value of Forma-Con's business and assets for its creditors. As set out 
in the Second Report of the Receiver dated December 10, 2018 (the "Second 
Report"), the Receiver recommended approval of a sale agreement for the Forma
Con Related Assets to the Forma-Con Purchaser. Pursuant to the GF Purchase 
Agreement, the PCCs were assumed and performed by the Forma-Con Purchaser 
and the Receiver took steps to complete the SCCs. At paragraph 3.1 (4) of the Second 
Report, the Receiver noted that the GF Purchase Agreement had the following 
advantages: 

a. it avoids interruptions on those Forma-Con projects that will be completed by 
the Forma-Con Purchaser, and it provides the Receiver with a small window of 
time to discuss with representatives of the secs the basis on which the secs 
can be completed; 

b. it provides the Receiver with a mechanism to rent the Purchased Assets from 
the Forma-Con Purchaser to complete the SCCs; and 

c. to the extent interruptions in the performance of the projects are eliminated or 
minimized, there is a greater prospect that accounts receivable will be collected 
on the PCCs and the secs. 

A copy of the Second Report is attached hereto as Appendix "GG" (without 
attachments). A copy of the Order of the Honourable Justice Dunphy dated 
December 13, 2018 approving the GF Purchase Agreement is attached as Appendix 
"HH". An Order of the Honourable Justice Dunphy dated December 13, 2018 
approving the Receiver's activities in the Second Report is attached as Appendix "II". 

2. As noted above, the Massey Project is a sec under the GF Purchase Agreement. 

3. The Receiver determined that its ability to collect the Massey Holdback in the amount 
of $2,038,704.26 could be impaired if the Massey Project was not completed. 
Accordingly, the Receiver negotiated with MOD to settle the terms of a close-out 
agreement for the Massey Project in December of 2018 (the "Close-Out Agreement"). 

4. On December 21, 2018, in the course of these negotiations, counsel for MOD raised, 
for the first time, MOD's position that the Receiver purportedly lacks authority to deal 
with the Massey Tower Project Agreement on the basis that the Receivership Order 
does not give the Receiver any authority with respect to 1428502. 

5. On December 27, 2018, the Receiver and MOD entered into the Close-Out 
Agreement, which set out the terms pursuant to which the Receiver agreed to 
complete the work on the Massey Project. A copy of the Close-Out Agreement is 
attached is Appendix "JJ". The Receiver entered into the Close-Out Agreement to 
preserve 1033803's claim to the Hold back (as defined below). The Receiver would 
not have undertaken the work required to fulfill 1038303's obligations under the Close
out Agreement without an express understanding that the Holdback was an asset of 
1033803. The Receiver performed the work and MOD benefited from the completion 
of the work. 
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6. In recital 5 of the Close-Out Agreement, the parties acknowledge that a holdback in 
the amount of $2,038,704.26 (net of taxes) (the "Massey Holdback") related to the 
Massey Project is Property, as such term is defined in the Receivership Order over 
which the Receiver has been appointed pursuant to the Receivership Order. 
Pursuant to paragraph 2 of the Receivership Order, "Property" is defined to include 
"all of the assets, undertakings and properties of the Debtors [1033803 and 1087507) 
acquired for, or used in relation to a business carried on by the Debtors, 
including all proceeds thereof' [emphasis added]. 

7. At the time of entering into the Close-Out Agreement, MOD had already raised its 
newfound concern about the proper counterparty to the Massey Tower Project 
Agreement. Section 1.6(a) of the Close-Out Agreement states: 

"Notwithstanding the Parties agreement on the terms for performance of the Services 
pursuant to this Agreement, the Parties acknowledge and agree that: 

(a) entering into this Agreement is without prejudice to the Parties' rights as it relates 
to disputes regarding the identity of the counterparty to the Owner under the 
Construction Contract (1428502 Ontario Limited versus 1033803 Ontario Inc.);". 

8. Nothing in section 1.6(a) of the Close-Out Agreement detracts from the mutually 
agreed recital that the Massey Holdback is Property (as such term is defined in the 
Receivership Order) over which the Receiver has been appointed as receiver. 

9. At section 1. 10, the parties also expressly agreed that any dispute with respect to or 
arising out of the Close-Out Agreement would be determined by the Ontario Superior 
Court of Justice (Commercial List). 

10. From and after the date of the Close-Out Agreement, MOD accepted directions from 
the Receiver on the payment of accounts submitted by sub-contractors who provided 
services related to the Massey Project. Attached hereto as Appendix "KK" is: (i) an 
email exchange between counsel to the Receiver and counsel for MOD dated May 
12, 2019 with respect to accounts owing to LIUNA Local 183 and IUOE Local 793; (ii) 
an email exchange between counsel to the Receiver and counsel for MOD dated 
January 7, 2019 with respect to accounts owing to Cooper Equipment Rental; and (iii) 
an email exchange between counsel to the Receiver and counsel for MOD dated 
January 9, 2019 with respect to accounts owing to Local 793. The Receiver was 
advised that MOD paid these accounts. In other words, MOD was prepared to pay, 
and did pay, subcontractors of Forma-Con notwithstanding its position with respect to 
whether 1428508 was a party to the Massey Tower Project Agreement; however, it 
has continued to refuse to pay the Receiver for this very reason. 

11. The Receiver, on behalf of 1033803, performed all of the remaining work required 
under the Close-out Agreement and sent billings in the amount of $420,392.43 to 
MOD with respect to such work. MOD paid for all services rendered during the 
receivership. 12 

12. The Receiver relied on MO D's performance of its obligations under the Massey Tower 
Project Agreement and has expended considerable resources in performing Forma
Con's obligations in order to complete the Project. 

' 2 Pursuant to section 1.4(1) of the Close-Out Agreement, the parties agreed that such payments could be set off by MOD against the Massey Hold back. 
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13. MOD refused to pay the Massey Holdback to the Receiver. On March 13, 2019, the 
Receiver commenced an action with respect to a lien registered against the Massey 
Project in a timely manner. A copy of the Massey Tower Lien Action Statement of 
Claim is attached is Appendix "LL". 

14. On February 19, 2019, MOD filed a motion to have the lien vacated and to post a 
Financial Guarantee Bond in the amount of $2,088,704.26. The Motion was supported 
by an Affidavit of Michael Farace sworn on February 20, 2019 (the "Farace Lien 
Affidavit"). A copy of the Farace Lien Affidavit is attached as Appendix "MM". 

15. In seeking to vacate the lien, MOD did not make any allegations to the effect that the 
Receiver did not have authority to file the lien and did not indicate the counterparty to 
the Massey Tower Project Agreement was not the party which had filed the lien. The 
Farace Lien Affidavit states that the lien claimant is "Forma-Con Construction" without 
any reference to a numbered company (i.e., 1428502, 1428508 or 1033803) and the 
corresponding Construction Lien Bond attached as Exhibit C to the Farace Lien 
Affidavit indicates that the bond covers the claims of "Forma-Con Construction and 
others" without any reference to a numbered company (the "Lien Bond"). It is clear 
that MOD was aware that the lien was asserted by the Receiver, in its capacity as 
receiver of 1033803, as paragraph 7 of the Farace Lien Affidavit specifically indicates 
that the lien was filed by the Receiver in such capacity. 

16. The lien was vacated pursuant to an Order of Associate Justice Wiebe dated February 
21, 2019, which only names "Forma-Con Construction" as the lien claimant (the "Lien 
Vacating Order"). There is no reference to any numbered company. A copy of the 
Lien Vacating Order is attached as Appendix "NN". 

17. On July 15, 2019, MOD filed an Amended Statement of Defence and Counterclaim 
(the "Lien Statement of Defence and Counterclaim"), alleging numerous set-offs under 
the Massey Tower Project Agreement and relying on the Massey Tower Project 
Agreement to assert a counter-claim against the Receiver. The Lien Statement of 
Defence and Counterclaim was amended on November 18, 2020. A copy of the 
amended Lien Statement of Defence and Counterclaim is attached as Appendix "00". 
The Lien Statement of Defence and Counterclaim includes a statement that 1428502 
is not subject to the Receivership Order, but otherwise does not challenge the 
Receiver's authority in the Massey Tower Lien Action. 

18. On November 1, 2021, the Receiver and MOD appeared before Associate Justice 
Wiebe and agreed on a litigation timetable which was formalized through an 
endorsement (the "Wiebe Endorsement"). A copy of the Wiebe Endorsement is 
attached as Appendix "PP". As part of the Wiebe Endorsement, the Receiver incurred 
significant costs on productions (i.e., an affidavit of documents), Scott Schedules and 
the preparation of expert evidence. 

19. On February 3, 2022, the Receiver delivered a draft affidavit of documents to MOD, 
which contained 213 documents. The Receiver advised that the document was being 
delivered in draft because several new documents might need to be added. On 
February 15, 2022, counsel to MOD produced MOD's affidavit of documents. On 
February 18, 2022, the Receiver's counsel in the Massey Tower Lien Action advised 
MOD's counsel that MOD's affidavit of documents was deficient as it failed to include 
all relevant documents in support of MOD's allegations of delay; the Receiver 
provided a list of missing documentation. Attached hereto as Appendix "QQ" is a copy 
of an email from Len Finegold of Goldman Sloan Nash & Haber LLP, the Receiver's 
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lien litigation counsel, to Michael Farace dated February 18, 2022 setting out the 
deficiencies in MOD's affidavit of documents. 

20. The Wiebe Endorsement required expert reports to be delivered by not later than April 
29, 2022. Accordingly, the Receiver engaged Envista Forensics ("Envista"), an 
independent cost expert, to prepare an expert report. To date, the Receiver has paid 
Envista $43,944.57, plus HST, for expert services rendered on the Massey Project. 

21. On March 10, 2022, over three years after the Receiver filed its lien, MOD delivered 
a motion for leave to seek a dismissal of the Massey Tower Lien Action on the basis 
that the Receiver has no authority over 1428502 and had no right to commence the 
Massey Tower Lien Action. The Dismissal Motion was brought in the context of the 
lien proceeding and asks Associate Justice Wiebe, pursuant to a Construction Act 
judgment of reference, to determine the scope and extent of the Receiver's authority 
under the Receivership Order and the meaning of the term "Property" (as defined in 
the Receivership Order). The Receiver has already spent significant costs litigating 
the lien issue, including on Envista and legal counsel. A copy of the Dismissal Motion 
is attached as Appendix "RR". 

22. Immediately upon receipt of the Dismissal Motion, the Receiver's counsel in the 
Massey Tower Lien Action requested a case conference, which was heard by the 
Honourable Justice Wilton-Siegel on March 9, 2022. At the case conference, the 
issue of the appropriate court for determination of the Receiver's jurisdiction was 
discussed, but Justice Wilton-Siegel indicated that he was not prepared to make a 
determination without a record and directed the parties to try to resolve the matter and 
return on March 28, 2022. A copy of His Honour's endorsement is attached as 
Appendix "SS". Subsequently, the Receiver's counsel in the Massey Tower Lien 
Action was advised that the matter would be heard by the Honourable Justice 
Cavanagh on March 28, 2022 at 10 AM. 

23. On March 28, 2022, Justice Cavanagh issued an endorsement directing: 

"The Receiver's motion for directions on the scope of the Receiver's authority and 
jurisdiction with respect to claims against MOD Developments (197 Yonge) Limited 
Partnership with respect to a Stipulated Price Contract between MOD and a division 
of 1428502 Ontario Limited is scheduled for a hearing on October 7, 2022 at 10:00 
for 1/2 day." 

A copy of Justice Cavanagh's endorsement is attached as Appendix "TT". 

24. On June 8, 2022, the Receiver also commenced a separate proceeding for damages 
against MOD related to delays, productivity impacts and increased costs in relation to 
the Massey Project and payment of the Massey Holdback (the "Delay Action"). A 
copy of the Statement of Claim in the Delay Action is attached as Appendix "UU". 

25. On July 12, 2022, MOD filed a Statement of Defence and Counterclaim in the Delay 
Action (the "MOD Delay Action Defence/Counterclaim") asserting that the Receiver 
has no standing to pursue the Massey Tower Lien Action since the counterparty to 
the Massey Tower Project Agreement is 1428502 and that the Receiver has no 
authority over this entity. In the MOD Delay Action Defence/Counterclaim, MOD 
asserts counterclaims against the Receiver in reliance on the terms of the Massey 
Tower Project Agreement, including for breach of contract. A copy of the MOD Delay 
Action Defence/Counterclaim is attached as Appendix "W". 
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26. The Receiver has expended considerable resources to complete the Massey Project, 
with the goal of maximizing recoveries for the creditors of 1033803. It did so based on 
the terms of the Close-Out Agreement, from which MOD benefited and without which 
MOD would likely have incurred substantial delays completing the Project. 

27. The Receiver has also incurred very significant professional costs addressing the 
issues raised by MOD with respect to the Receiver's authority to pursue the Massey 
Tower Lien Action (including costs drafting this Report and preparing for this motion), 
even though MOD was aware of these issues from at least December 21, 2018 and 
before the parties entered into the Close-out Agreement. 

28. MOD benefited from the work performed by Forma-Con (both 1428508 and 1033803) 
and by the Receiver on behalf of 1033803 from the date of its appointment. From the 
Contract Date until December 31, 2016, 1428508 performed Forma-Con's obligations 
under the Massey Tower Project Agreement. From January 2017 to November 18, 
2018, 1033803 performed Forma-Con's obligations under the Massey Tower Project 
Agreement. From November 19, 2018 until the completion of the Massey Project, the 
Receiver, on behalf of Forma-Con, arranged to have all of Forma-Con's obligations 
under the Massey Tower Project Agreement performed, as amended by the Close
out Agreement. MOD was well aware of the parties performing the services under 
the Massey Tower Project Agreement, and it paid for these services throughout, less 
the Holdback. It would be inequitable and highly prejudicial to the creditors of 
1033803 if MOD were able to avoid its obligation to pay the Hold back under the 
Massey Tower Project Agreement due to a typographical error in the party named in 
the agreement, which was only asserted as an issue by MOD following completion of 
the Massey Project in the context of a receivership proceeding involving an 
impecunious estate.] 

29. MOD has received the benefits of Forma-Con's performance of its obligations under 
the Massey Tower Project Agreement, regardless of the party performing the 
services. MOD has relied on the Massey Tower Project Agreement to assert 
counterclaims against the Receiver. It is clear from the billing and payment history 
that MOD at all times was dealing with Forma-Con Construction, whether, 1428508, 
1033803 or the Receiver on behalf of 1033803, and should not be able to avoid its 
obligations under the Massey Tower Project Agreement by relying upon a clear 
typographical error in the name of a numbered company, 1428502, which did not even 
exist at the date of the Massey Tower Project Agreement. It is also clear that the 
assignment from 1428508 to 1033803 was brought to the attention of Tucker and 
MOD through communications concerning insurance on the Massey Project. MOD 
was at all times aware of the Forma-Con entities with which it was dealing. 

2.6 Receiver's Recommendations 

1. The Receiver recommends that this Court answer all of the Receiver's Questions 
affirmatively and issue an Order: 

a. 

b. 
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rectifying the Massey Tower Project Agreement by changing the name of the 
Forma-Con entity which is party to the contract to "Forma-Con Construction (a 
division of 1428508 Ontario Limited)"; 

declaring that the Massey Holdback is Property (as such term is defined in the 
Receivership Order) of 1033803; 
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c. declaring that the Massey Tower Project Agreement was assigned at law or 
equity from 1428508 to 1033803; 

d. in the alternative to (c) , if the Massey Tower Project Agreement has not been 
assigned to 1033803, declaring that the Massey Tower Project Agreement is 
held in trust for 1033803; 

e. declaring that MOD is estopped from asserting or claiming that current 
counterparty to the Massey Tower Project Agreement is either 1428502 or 
1428508; 

f. declaring that the Receiver is entitled to continue to pursue claims against MOD 
in the Massey Tower Lien Action and the Delay Action and defend any 
counterclaims brought by MOD in such actions; and 

g. an order requiring MOD to pay the Receiver's costs of this motion , including its 
fees and the fees of its counsel. 

2. The Receiver has incurred very significant costs related to the two prior scheduling 
hearings (where MOD challenged the jurisdiction of the Commercial List Court to 
address these issues) and in preparing for this motion and seeks its costs , including 
the costs of its counsel , of this motion . 

* * * 
All of which is respectfully submitted , 

!<Er ~f>fruv1urJ Inc, 

KSV RESTRUCTURING INC., 
SOLELY IN ITS CAPACITY RECEIVER AND MANAGER OF 
10338083 ONTARIO INC AND 1087507 ONTARIO LIMITED 
AND NOT IN ITS PERSONAL CAPACITY 

ksv advisory inc. Page 21 
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Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

A ~ -
commIssIoner or ta ing I avIts 

64906074.1 
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1428508 ONTARIO INC. 
(the "Corporation") 

RESOLUTIONS OF THE SOLE SHAREHOLDER 

RESOLVED AS A SPECIAL RESOLUTION THAT: 

1. The property of the Corporation shall be distributed to the shareholder and any debts, 
obligations or liabilities shall be discharged, all effective on December 31, 2014. 

2. Following the distribution of the property and the discharge of the liabilities, the 
Corporation be voluntarily dissolved pursuant to the provisions of subsection 237(a) of 
the Business C01porations Act (Ontario). 

3. The entering into by the Corporation of a dissolution agreement (the "Dissolution 
Agreement"), substantially in the fonn of the draft agreement submitted to the 
shareholder, providing for the distribution of the Corporation's property to its 
shareholder, and the assumption by the shareholder of the Corporation's remaining debts 
and obligations, if any, all upon the terms and conditions set forth in the Dissolution 
Agreement, is authorized and approved. 

4. Any officer of the Corporation is authorized and directed for and on behalf of the 
Corporation to negotiate, finalize, execute and deliver the Dissolution Agreement, with or 
without the corporate seal affixed, and with such additions, deletions or other changes as 
such officer may approve, such approval to be conclusively evidenced by such officer's 
execution and delivery of the Dissolution Agreement. 

5. Any officer of the Corporation is authorized and directed to take any and all such further 
action and to negotiate, finalize, execute and deliver or to cause to be executed and 
delivered all such further documents, ce1tificates, instruments, deeds and other 
instruments as such officer, in such officer's sole discretion, may deem desirable in order 
to give effect to these resolutions. 

6. These resolutions may be executed by means of facsimile signature or portable document 
format (PDF), which when so executed and delivered shall be an original. 

[Signature page follows} 

LEGAL _I :J4S34648. I 
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The foregoing resolutions are passed as evidenced by the signature of the shareholder of 

the Corporation pursuant to the provisions of the Business Corporations Act (Ontario) . 

DATED December 31 • ~ 2014. 

1033803 ONTA 

By: 
Name: 
Title: 

LEGAL_l:34553894.l 
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6 lhore are no prOGffdlngs ~r,ding In ony court ngainsl lho COfJ)Of :,tion. 
Aucune il'ISlMCO n·est en COUii conltO la flOCiOIO. 
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By 
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1428508 ONTARIO LIMITED 

--·------------------

Presldenl and Sosrota!Y 
(Oosctfp:1',n of Offleo) 
(FoncUon) 
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P.ontario Mlnlatry of F'lnlnce 
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OSLER, HOSKIN & HARCOURT LLP 
1 FIRST CANADAIAH PLACE 
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Ct 

883740892 RC 0001 ,~~----~-~~·-· --~ 
0nt4fl0 C:O,pot .OC1Ut1 kO, 

1428508 ·- --~-~--~~~= 
1.1.~11ng Oa<c 

May 20, 2016 

Re: 1428508 ONTARIO LIMITED 

Letter of Consent to Dissolve Corporation 
The Minister or Finance is pleased ro provide you with consent ro dissolve the above named corporallon. on lhe 
condilfon lhat within 60 days or the dale or lhls feller, your Articles or O,ssolufion and the roqulred fee are filod In 
the approved form and m:Jiled 10: 

Ministry or Government Services (MGS) 
Central Ptoducllon & Verilicalion Servic'!?s Branch 
393 University Avonue, Suire 200 
Toronto ON MSG 2M2 

Fallure to deliver lhis consent 10 lhe MGS within lhe specified period. will subJecl your ccrparuUon lo funhct 
riling rcqulremcnls under the Corporations Ta,c Act. Once your corporal/011 has boon formally dissolved lhro'1gh 
tho MGS. your Ontario Corporations To)( Account No. wlll bo closed. 

For addilionor asslulancc, fi111,g ln:nruclions und rorms, please visil lhe ontario.ca/nrvlccontarfo w(;!bsile und daroc:t 
youruelt as follows· 

BuslncwOntina Sarviccs!Oparnfe A BuJlnc.sstExilino D BuJJne.ss/ 
Sorvlcos and lntormnlion for Exillno a Bus,neu - erasing" buslncwArtlc/(1! of Dlstolulion - Form 10 

Allcrnatlvaly. you m:iy wish ro contacl lhe MGS al .116 314-6880 or roll frnc in Ontario DI 1 800 3G1•3223, 

l:nqulrin 

- IL 
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A commissioner for taking Affidavits 
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► 
► 

FORMA-CON CONSTRUCTION 
\ A D I V I S I O N O F I O 3 3 8 0 3 0 N T A R I O I N C.) 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3ZA 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

TUCKER 
HI-RISE c oNSTRUCTION \NC 

I 2 [' ')!\~/ l t·l J LIJ \ 

RECEIVED ---
Project: 15300 
MASSEY TOWER 

Date : Jan 20/17 

Appl#: 16 

$20,429,000.00 
$0.00 
$0.00 

Total 

-107 Ba,all ic Road 

Concord. On1ano 

L.J K -1\VS 

Phone 19051 303-8010 

Fa, (905 l 303-S0 1.1 

4 . Contrac t Amount to Date $20,429 , 000 . 00 

$9 , 060,000 . 00 

$20,429 , 000.00 

5. Total Progr ess 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$906,000 . 00 
$0 . 00 

9 . Total Progress Less Curr . Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 13572 6081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13} 

TUCKER HIRISE 
CONSTRUCTION INC. 

COST COD:: \ P!~OJ ECT 
I 

' I 

ACCT~ G 
I J_ _ _ 
I 

PROJ. f1:iGR. i 
OWNER I 

$906,000.00 

$8,154,000.00 

$7,870,500.00 

$283,500 . 00 
================= 

$36,855.00 

$320,355.00 

$8,154,000.00 

$12,275,000.00 
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wsib 
CSf:?~~~ 
Clearance Certificate / Certificat de decharge 

Contractor Legal / Trade Name / Contractor 
Appellation commerciale ou raison Address/ 
sociale de !'entrepreneur Adresse de 

!'entrepreneur 

1428508 ONTARIO LIMITED/ FORMA- 407 BASAL TIC 
CON CONSTRUCTION RD, 

CONCORD, 
ON, L4K4W8, 
CA 

Contractor 
Classification 
Unit and 
Description / 
Unite de 
classification 
de 
!'entrepreneur 
et description 
4222-001: Form 
Work (High-
Rise) 
4222-002: Form 
Work (Low-
Rise) 

Principal Legal / Trade Name I Principal Clearance Validity period 
Appellation commerciale ou raison Address/ Certificate (dd-mmm-
soclale de !'entrepreneur principal Adresse de Number/ yyyy) / Periode 

!'entrepreneur Numero du de validite 
principal certificat de ijj/mm/aaaa) 

decharge 

MOD Developments (197 Yonge) LP/ 8 Price Street, E200000AZJEM 24-Nov-2016 to 
Massey Tower Toronto, ON, 19-Feb-2017 

M4W3Z4,CAN 

Page 1 of 1 
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► 
► 

FORMA-CON C()NSTRUCTION 
( A D I \I I S I O N O F I U 3 1 8 'J 3 0 N T A R I O J N C. ) 

APPLICATION FOR PAYMENT 

Project : 153 00 
MASSEY TOWER 

-107 Bn,al1ic Road 

Concord . O111ario 

!AK .J\VS 

Phun~ (905 1 303-80 I 0 

Fa, (905 l JOJ -80 IJ 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PPRK AVENUE 
TORONTO , ONTARIO MlW 324 Date: Feb 17/17 

1 . Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$963,000.0 0 
$0.00 

9 . Total Progress Less Curr.Holdback (5- 8) 

10 . Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

Appl#: 17 

$20,429,000.00 
$0 . 00 
$0 . 00 

$20,429,000.00 

$9 , 630,000.00 

$963,000.00 

$8,667,000.00 

$8,154,000.00 

$513,000.00 

$66,690.00 

$579,690.00 

Total 

$20, 42 9,000.0 0 

$8,667,000. 00 

$11 , 762,000.00 
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wsib 
CSf?~i:1.~ 
Clearance Certificate / Certificat de decharge 

Contractor Legal / Trade Name / Contractor 
Appellation commerciale ou raison Address/ 
sociale de !'entrepreneur Adresse de 

!'entrepreneur 

1428508 ONTARIO LIMITED/ FORMA- 407 BASALTIC 
CON CONSTRUCTION RD, 

CONCORD, 
ON, L4K4W8, 
CA 

Contractor 
Classification 
Unit and 
Description / 
Unite de 
classification 
de 
!'entrepreneur 
et description 
4222-001: Form 
Work (High-
Rise) 
4222-002: Form 
Work (Low-
Rise) 

Principal Legal / Trade Name I Principal Clearance Validity period 
Appellation commerciale ou raison Address/ Certificate (dd-mmm-
sociale de !'entrepreneur principal Adresse de Number/ yyyy} / Periode 

)'entrepreneur Numero du de validite 
principal certificat de Oj/mm/aaaa) 

decharge 

MOD Developments (197 Yonge) LP/ 8 Price Street, E200000AZJEM 24-Nov-2016 to 
Massey Tower Toronto, ON, 19-Feb-2017 

M4W3Z4, CAN 

Page 1 of 1 
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-107 Ba,ailic Road 

FORMA-CON CONSTRUCTION Concord. Ontario 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c / o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1- Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6 . Hold.back 
7. Hold.back Released 
8 . Current Hold.back (6-7) 

$1,035,000.00 
$0.00 

9 . Total Progress Less Curr.Hold.back (5-8) 

1 0. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

1 4 . TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+1 3) 

TUCKER HIRISE 
CONSTRUCTION INC 

COST CODE PROJECT 

ACCTNG 

PROJ.MGR. 

OWNER 

L-lK -1\\ '8 

Phone (905 J :io3-80 IO 

Fax (905 I .10]-80 I J 

Project: 15300 
MASSEY TOWER 

Date: Mar 20/17 

Appl#: 18 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$10,350,000.00 

$1,035,000.00 

$9,315,000.00 

$8,667,000.00 

$648,000.00 

$84,240.00 

$732,240.00 

Total 

$20,429,000.00 

$9,315,000.00 

$11,114,000.00 

-------------==== 
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wsib 
CSR~~.~ 
Clearance Certificate / Certificat de decharg_e -
Contractor Legal / Contractor Address / Contractor 
Trade Name/ Adresse de Classification Unit 
Appellation !'entrepreneur and Description / 
commerclale ou Unite de classification 
raison soclale de de !'entrepreneur et 
!'entrepreneur description 

1033803 ONT ARIO 407 BASAL TIC RD, 4224-001: Concrete 
INC. / FORMA-CON CONCORD, ON, Finishing 
CONSTRUCTION / L4K4W8, CA 4222-001: Form Work 
FORMA FINISHING (High-Rise) 

4222-002: Form Work 
(Low-Rise) 

Principal Legal / Principal Address / Clearance Certificate Validity period idd-
Trade Name/ Adresse de Number I Numero du mmm-~) / P riode 
Appellation !'entrepreneur certiflcat de decharge de valldlt 
commerclale ou principal OJlmm/aaaa) 
raison soclale de 
!'entrepreneur 
1princh:>al 

MOD 8 PRICE STREET, E200000BOXZ6 27-Feb-2017 to 19-
DEVELOPMENTS (197 TORONTO, ON, M4W May-2017 
YONGE) LP / MASSEY 324, CAN 
TOWER 

Page 1 of 1 
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-107 Ba,a ii ic Ro;id 

FORMA-CON CONSTRUCTION 
( A D I V I S I O N O F I O 3 3 8 0 .1 0 N T A R I O I N C . J 

Concord. On1 ano 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. 
2. 
3. 

4. 

5. 
6. 
7. 
8. 

Original Contract Sum 
Authorized Changes to Date 
Unapproved Changes to Date 

Contract Amount to Date 

Total Progress 
Holdback 
Holdback Released 
Current Holdback (6-7) 

$1,108,000.00 
$0.00 

9. Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

TUCKER HIRISE 
CONSTRUCTION INC. 

COST CODE PROJ ECT 

ACCTNG 

PROJ. MGR. I 
OWNER I 

L-IK -1\VX 

Phone 1905) 103 -XOIO 

Fax (905) .103-80 I J 

• .r 

Project: 15300 
MASSEY TOWER 

Date: Apr 20/17 

Appl#: 19 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000 . 00 

$11,080,000.00 

$1,108,000 . 00 

$9,972,000.00 

$9,315,000.00 

$657,000.00 

======-========== 

$85,410.00 

$742,410.00 

Total 

$20,429,000.00 

$9,972,000.00 

$10,457,000.00 

-=======---====== 
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wsib t 
CSJ?~~IO 
Clearance Certificate / Certificat de decharge 
Contractor Legal / Contractor Address / Contractor 
Trade Name/ Adresse de Classification Unit 
Appellation 
commerciale ou 

!'entrepreneur and Description / 
Unite de classification 

raison sociale de de !'entrepreneur et 
!'entrepreneur description 

1033803 ONTARIO 407 BASALTIC RD, 4224-001: Concrete 
INC. / FORMA-CON CONCORD, ON, Finishing 
CONSTRUCTION / L4K4W8, CA 4222-001: Form Work 
FORMA FINISHING (High-Rise) 

4222-002: Form Work 
(Low-Rise) 

Principal Legal / Principal Address / Clearance Certificate Validity period ~dd-
Trade Name/ Adresse de Number/ Numero du mmm-~) I Periode 
Appellation !'entrepreneur certlficat de decharge de validit 
commerclale ou principal OJ/mm/aaaa) 
raison soclale de 
!'entrepreneur 
iorincloal 
MOD 8 PRICE STREET, E200000BOXZ6 27-Feb-2017 to 19-
DEVELOPMENTS (197 TORONTO, ON, M4W May-2017 
YONGE) LP / MASSEY 324, CAN 
TOWER 

Page 1 of 1 
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407 8 :1Saliic Road 

FORMA-CON CONSTRUCTION Concord. On1;1ri,1 

( A D I V I S I O N O F I O :1 3 8 0 3 0 N T A R I O I N C. ) L-+K 4\\'8 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Hold.back 
7. Hold.back Released 
8. Current Hold.back (6-7) 

$1,195,000 . 00 
$0 . 00 

9. Total Progress Less Curr . Hold.back (5-8) 

10. Less line 9 from previous application 

11 . NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 13 5726081 

14. TOTJ:I..L AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

TUCKER HIRISE 
CONSTRUCTION INC, 

! COST CODE PROJECT 

ACCTNG 

T! ,C!("?.r:> 
Hi-RISE co,\1~-rr:,v•..,.;o;, INC. 

Phon,· c<J05) 303-80 10 

Fax (905 ) 303-801.1 

MAY 1 8 2017 

RECt:.:rvED 

Project: 15300 
MASSEY TOWER 

Date: May 18/17 

Appl #: 20 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$11,950,000.00 

$1,195,000.00 

$10,755,000.00 

$9,972,000.00 

$783,000 .00 

$101 ,7 90.00 

$884,790.00 

Total 

$20,429 , 000.00 

$10,755 , 000.00 

$9,674 , 000 . 00 
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wsib 
CSR~§.~ 
Clearance Certificate I Ccrtificat de decharge 
Contractor Legal / Contractor Address / Contractor Trade Name/ Adresse de Classification Unit Appellation !'entrepreneur and Description / commerciale ou Unite de classification raison sociale de de !'entrepreneur et !'entrepreneur description 

1033803 ONT ARIO 407 BASAL TIC RD, 4224-001 : Concrete INC. I FORMA-CON CONCORD, ON, Finishing CONSTRUCTION I L4K4W8, CA 4222-001: Form Work FORMA FINISHING (High-Rise) 
4222-002: Form Work 
(Low-Rise) 

Principal Legal / Principal Address / Clearance Certificate Validity period (dd-
Trade Name I Adresse de Number I Numero du mmm-yyyy) / Periode 
Appellation !'entrepreneur certificat de decharge de validite 
commerciale ou 
raison sociale de 

principal Oj/mm/aaaa) 

!'entrepreneur 
I Principal 

MOD 8 PRICE STREET, E200000BOXZ6 27-Feb-2017 to 19-
DEVELOPMENTS (197 TORONTO, ON, M4W May-2017 
YONGE) LP/ MASSEY 3Z4, CAN 
TOWER 

Pa~e 1 of 1 
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-Hl7 Bas.i lti c Road 

FORMA-CON CONSTRUCTION Concord. Ontnri(1 

( A D I V I S I O N O F I O 3 3 8 0 3 0 i\ T A R I O I N C. J 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Swn 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Hold.back 
7. Hold.back Released 
8. Current Hold.back (6-7) 

$1,250,000.00 
$0.00 

9. Total Progress Less Curr.Hold.back (5-8) 

TUCKER 
HI-RISE CONSTRUCTION INC. 

JUN 2 0 2017 

RECEIVED 

Project: 15300 
MASSEY TOWER 

Date: Jun 20/17 

Appl#: 21 

$20,429, 000.00 
$0.00 
$0.00 

Total 

Phone fl/05) 30J-80 l0 

Fa, t905J 303-80 13 

$20,429,000.00 

$12,500,000.00 

$20,429,000 .00 

$1,250,000.00 

$11,250,000.00 $11,250,000.00 

10. Less line 9 from previous application __ $10,755,000.00 -/ 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) $495,000.00 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

14 . TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

$64,350.00 

$559,350.00 

·/ $9,179,000.00 
/ ==~--------- --=== 
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wsib 
CSf?~A~1 
Clearance Certificate/ Certificat de decharge 

Contractor Legal / Trade Name / Contractor 
Appellation commerciale ou raison Address/ 
sociale de !'entrepreneur Adresse de 

!'entrepreneur 

1033803 ONTARIO INC./ FORMA-CON 407 BASAL TIC 
CONSTRUCTION/ FORMA FINISHING RD, 

CONCORD, 
ON, L4K4W8, 
CA 

Contractor Principal Legal / Trade Name / 
Classification Appellation commerciale ou raison 
Unit and 
Description / 

sociale de !'entrepreneur principal 

Unite de 
classification 
de 
!'entrepreneur 
et description 
4224-001: MOD DEVELOPMENTS (197 YONGE) LP 
Concrete / MASSEY TOWER 
Finishing 
4222-001: Form 
Work (High-
Rise) 
4222-002: Form 
Work (Low-
Rise) 

Page 1 of 1 

Principal Clearance 
Address/ Certificate 
Adresse de Number I 
!'entrepreneur Numero du 
principal certificat de 

decharge 

8 PRICE E200000CEBFI 
STREET, 
TORONTO, 
ON, M4W3Z4, 
CAN 

Validity period 
(dd-mmm-
yyyy) / Periode 
de validite 
(jj/mm/aaaa) 

25-May-2017 to 
19-Aug-2017 

o,. ~--\' ~ \ : q3 : 
O !t~f, 
~ N er. <.'~\ \\~ ; -. 
:u:.>-~ ', ':-,. CJ C,1-~::, :-:-_~ £ 
-s '1 u. oo~-V "1 (/) ...J..; ~ :\ g -* 81.l:J •', ! V) 

ii;!!" , -~E~ 
ti) C n ~~ "'. , ~ C: 
E.Or;W~: :;?"O 

~tgr- ~ ,i~~ 
fil g~~ ffijjS 
,_ (J ,-. ::E 0.. :(.) $ 
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THIS IS TO CERTIFY TO: 

CERTIFICATE OF INSURANCE • 17-18-028A 

MOD D•volopmonts (197 Yongo) Limitod Partnership 

8 Prtco Street, 4th Floor 
Toronto, Ontario 
M',W1Z4 

thnt Po5cy{ios) of Insurance ns herein described nave been issued lo the Insured named this date. 

NAMED INSURED: Fonna Con Construction 
a Division of 1033803 On~irlo Inc. 

407 Basal!lc Road, 
Concord, Ontario 
L4K4W8 

COMMERCIAL GENERAL LIABILITY (OCCURRENCE FORM) 
( Applicable (Q Off Site Operptfons ONL YI 
(Wrap-Up Liabllity In effect for pro{ect noted herein) 

Each Occurrence Limit: 
Genera! Aggrega!J> Limit: 
Products and Complotod Operations Aggrogato Limit: 
Non-Owned Automobile L!abillty: 
Including: 

N0tthbtidgo Gor,or:il lnsurane., Corporatloo 

Polley#: CBC 0626497 

• Personal lnjuty, Broad Form PropMy Damage & Completed Operations 
- Blanket Conlraclual liabiity, Conlingont Employers Unhility 
- Mould and Fungi, XCU Exclusion deleted 
• Rip & Tear-completed operalioos (SS00,000 per cla:m / aggregate) 
• Cross Llabmty / Severobiily or Interest Clause, Owners Contractors Prolecllve 
• ConUngent Wrap-up Uabii!y {DID lnc!udcd), Hcok Uabifi~{. Tcnnnls Legal Uabi~y 

UMBRELLA LIABILITY 

~ In excess o: Undr:tfying COfftl"r?rclal G-enerai Liability UrrJl ~ Po!icy # 
CBC0026497 

THIRD PARTY AUTOMOBILE LIABILITY 
- Owned Vehicles 

UMBRELLA LIABILITY 
- In excess of Th'rd Party /,utom:,b~e Liability llmils • 
Polc-1 # Cl3C 0022946 

CONTRACTOR'S EQUIPMENT (Dvmed Schedule) 
-All Risk, sub';,C1I0 policy Teum, ExcluSJcns and Dcducllbles 

r.orthtt'.aJo General lnsumn~ Ccrpcrntion 

Poli:y II: CBC 0626407 

N-c1thbri.-tou Ger.eta! L'lsurcnce CCfporal;on 

Policy II: CBC0822046 

HMhbtid:;c Gene-ml lnsi.:tanca Cctp,craUon 

Policy#: CBC0622946 

t~orthtlf',dgc Gcncrnl ln~uumce Co:pou:itkm 

Policy #: CBC 0626497 

$1,000,000 
$5,000,000 
$1,000,000 
$1,000,000 

$19,000,000 

Pu occuuence 

$1,000,00Q 

$29,000,000 
Per occurrem:e 

Equlpmenl ONned 
ar.dJcr lcr,o Term 
Leased by Ho:ned 

lnscrcd 

Janumy 1, 2017 
January 1, 2018 

JanualY 1, 2017 

January 1, 2010 

Jnnuaf)' 1, 2017 
Jammf)' 1, 20Hl 

January 1, 2017 
January 1, 2018 

January 1, 2017 
Januart 1, 2018 

• WAIVER Of SUBROGATION ON CONTRACTORS EQUIPMENT COVERAGE lo bo provided in favour of tho Certificate Holder{s), but only wnon the partial 
or sole negligence or the Ccrtlncatc Holdcr(s) Is not the proxlrmilc cauoe of the loss or damage. 

COVERING: Work usual to tho oporations of tho Named Insured v~U, rospcct to: Massey Towor-179 Yonge Street, Toronto, Ontario 

NOTE: It is agreed that MOD Developments (197 Yonge) Llmiled Partnership, Tucker Hi-Riso Construction Inc. ls(aro) added as Addiilonnl 
lnsurcd(s) wilh respect to Commercial Genera! L,1bilily and Umbreta Uablity and !hen only wilh ra,:pect to fiabl~y arising out or the 
operations or the Named Insured at !he above noted project/ locallon. 

II ls further agreed lhal MOD Developments (197 Yonge) limited Partnershlpwi!I be given 60 days priorwritlon nolicc of canccl'alion wilh 
rospoct to Commercial General Liabiity and Umbrewa Uabrny and 15 days wi,h respect to Third Party Llabili\y {011ned vehk:tes), except 
where Statutory Conditions apply. 

This Certificate of Insurance does not in any way amend or alter tho terms, corntitions and exclusions or tho polk:ios monUoned nbovc. 

Dated at Concord, Ontario this: 

At the office or: 

Febnrnry 3, 2017 

MASTERS INSURANCE LIMITED 
7501 Kcole Strool, Suite# 400 
Concord, Ontario, L4K 1Y2 
Tel:# 905-738-4164, Fax# 905-738-5143 

~~~~"~:i~~ 
Claire ~,,;,,,...----C ·· " 
(Authorized Rcprcsenlativc) 

lo 

to 

lo 

lo 

to 
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~07 B:i.s:1l1ic Road 

FORMA-CON CONSTRUCTION Concord . Ontario 

► ( A D I V I S I O N O F I O J 3 8 0 3 0 N T A R I O I N C. J l .~K -IW8 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

L 
2. 
3. 

4. 

5. 
6. 
7. 
8. 

Original Contract Sum 
Authorized Changes to Date 
Unapproved Changes to Date 

Contract Amount to Date 

Total Progress 
Holdback 
Holdback Released 
Current Holdback (6-7) 

$1,350,000.00 
$0.00 

9. Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

TUCKER H\R\SE 
CONSTRUCTION INC. 

PROJECT cosT cooE 

\ ---- ----,-
ACCTMG j ______ , 

PROJ. MGR. \ 

OWNER 

• l 
I, 

Phone (905) 303-80 I 0 

Fax (905 l 303-80 l:; 

Project: 15300 
MASSEY TOWER 

Date: Jul 20/17 

Appl# : 22 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$13,500,000.00 

$1,350,000.00 

$12,150,000.00 

$11,250,000.00 

$900,000.00 

$117,000.00 

$1,017,000.00 

Total 

$20,429,000.00 

$12,150,000.00 

$8,279,000.00 
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Clearance Certificate/ Certificat de clccharge 

Contractor Legal/ Trade Name/ Contractor Contractor Principal Legal I Trade Name I 
Appellation commerciale ou raison Address/ Classification Appellation commerciale ou raison 
sociale de !'entrepreneur Adresse de Unit and sociale de !'entrepreneur principal 

I' entrepreneur Description / 
Unite de 
classification 
de 
!'entrepreneur 
et description 

1033803 ONTARIO INC./ FORMA-CON 407 BASAL TIC 4224-001: MOD DEVELOPMENTS (197 YONGE) LP 
CONSTRUCTION/ FORMA FINISHING RD, Concrete / MASSEY TOWER 

CONCORD, Finishing 
ON, L4K4W8, 4222-001: Form 
CA Work (High-

Rise) 
4222-002: Form 
Work (Low-
Rise\ 

Page 1 of 1 

Principal Clearance 
Address/ Certificate 
Adresse de Number/ 
!'entrepreneur Numero du 
principal certificat de 

decharge 

8 PRICE E200000CEBFI 
STREET, 
TORONTO, 
ON, M4W3Z4, 
CAN 

Validity period 
(dd-mmm-
yyyy) I Periode 
de validite 
Oj/mm/aaaa) 

25-May-2017 to 
19-Aug-2017 

0 

~\\ 
..,. ~ ""~ 

~:=!, ' 
Ulw\ "": 
~ u\:~ ,: :; z, ~; g.,_,;;, .J -~"' roi,'i\ .~ ,,...~::) '"~,~)ffi 

~u..C/). •,,:\- ii 
..J ~ ': ~'} 
-w , 1 >: e 

.g~,,,, ~ j § §· 

ll ::; ,.., 'z.~ ·.,) ., o: 
0 r-- ~\.~, : £'-0 

UlW"' :Y.a~ i O I- > !''ID ·;s 8: CJ) o:: .~ ~ 
t: .:..! <C w: .E < 
<'Ji:;:E 0.. U-
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THIS IS TO CERTIFY TO: 

CERTIFICATE OF INSURANCE - 17-18-028A 

MOD Developments (197 Yonge) Limited Partnership 

8 Price Street. 4th Floor 
Toronto, Ontario 
M4V1124 

Iha! Policy(ies) or Insurance as herein described have been issued to the Insured named this dale. 

NAMED INSURED: Fonma Con Construction 
a Division of 1033803 Ontario Inc. 

407 Basaltic Road, 
Concord, Ontario 
L4K4W8 

!COVERAGE 

COMMERCIAL GENERAL LIABILITY (OCCURRENCE FORM) 
( Applicable to Off Site Operations ONLY) 
( Wrao-Up Liability in effect for proiect noted herein) 

Each Occurrence Limit: 
General Aggregate Limit: 
Products and Completed Operations Aggregate Limit: 
Non-Owned Automobile Liability: 
Including: 

INSURER & POLICY# 

Nmtllbrid;c Gener.ii !nr.uran:.e Ccrporntlon 

Policy#: CBC 0626497 

- Personal Injury, Broad Form Property Damage & Compleled Operations 
- Blanket Conlractual Liabilitf, Contingent Employers Liability 
- Mould and Fungi, XCU Exclusion deleted 
- Rip & Tear-completed operations (SS00,000 per claim I aggregate) 
• Cross Liability/ Severability or Interest Clause, Ovmers Conlractors Protective 
• Contingent Wrap-up Liabilily (DID included), Hook Liability, Tenants Legal Liability 

UMBRELLA LIABILITY 

- In excess or Undm1ying Commercial General Liability Limt - Polley# 
CBC 0626497 

THIRD PARTY AUTOMOBILE LIABILITY 
• Owned Vehides 

UMBRELLA LIABILITY 
- In excess of Third Party Automobne liabHlty Umlts -
Policy# CSC 0622946 

Ncrthbn<!{/C Geneml Insurance Corpom:Jon 

Policy 11: CBC 0626497 

ricnt:bm!ga Gener.,! !r.sur;rnce Ccrporat:on 

Policy #: CBC0622946 

No1tt1oacoc General Insurance Corporntlon 

Policy#: CBCOG22946 

TOTAL LIMIT OF LIABILITY (COMMERCIAL GENERAL LIABILITY) 

TOTAL LIMIT OF LIABILITY [THIRD PARTY AUTOMOBILE LIABILITY) 

CONTRACTOR'S EQUIPMENT (Owned Schedule) 
- All Risk. subj-ect to policy Terms. Exclusions and Deduct!b!cs 

Nort11b1ldg1: Gener.ii Insurance Corporation 

Policy#: CBC 0526497 

LIMIT 

$1,000,000 
$5,000,000 
$1,000,000 
$1,000,000 

$19,000,000 

Per occurrence 

S1,000,000 

S29,000,000 
Per occurrence 

$20,000,000 

$30,000,000 

Equi~mcnl Owned 
and/or long Term 
Lease-a by r J:.rncd 

Insured 

POLICY PERIOD 

January 1, 2017 
January 1, 2018 

January 1, 2017 

January 1, 201 B 

January 1, 2017 
January 1, 2018 

January 1, 2017 
January 1, 2018 

Per Occurrence 

Per Occtlrrence 

January 1, 2017 
January 1, 2018 

• WAIVER OF SUBROGATION ON CONTRACTORS EQUIPMENT COVERAGE to be provided In favour of tho Cortirlcato Holder(s), but only when the partial 
or sole negligence of the Certificate Holdcr(s) Is not the proximate cause of the loss or damage. 

COVERING: Work usual to the operations of the Named Insured with respect to: Massey Tower -179 Yonge Street, Toronto, Ontario 

NOTE: It is agreed that MOD Developments (197 Yonge) Limited Partnership, Tucker Hi-Rise Constmction Inc. is(arc) added as Additional 
lnsured(s) wilh respect to Commercial General Liabiuty and Umbreila Liabil:ty and then only with respect lo tiabi!i!y arising out of the 
operations of the Named Insured at lhe above noted project I tocat'on. 

It is further agreed that MOD Developments (197 Yonge) Limited Partnershipwi'I be givea 60 days prior written notice of cance!lation with 
respect to Commercial General Liability and Umbrella Uabil,ty and 15 days wit11 respect to TI1ird Party Liability (O,•med vehicles), except 

where Statutory Conditions appr/. 

This Certificate of Insurance does not in any way amend or alter the terms, conditions and exclusions of the policies mentioned above. 

Dated at Concord, Ontario this: 

At the office of: 

Febmary 3. 2017 

MASTERS INSURANCE LIMITED 
7501 Keele Street, Suite# 400 
Concord, Ontario, L4K 1Y2 
Tel:# 905-738-4164, Fax# 905-738-5143 

MAST> "'~~?JJJM!IEO 
P= "' Lr;· ·; IY vl7'n-,-,..,.C.,--~ 

l;;fl _i 1/ - / I . 'i p _v:-~-t-l' ,:,.,?7 .....__..<' 

c;;·i~~-?{~~~~~;;:c·:·/·········~/~/·············•-····· 
(Authorized Representative) 

lo 

to 

to 

to 

to 
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407 Ba,ahic Ro"d 

FORMA-CON CONSTRUCTION Concord. Ontario 

(A DIV I S I ON O F 10 :138 0 :l ON T AR I O I NC.) L-l K -l \V8 

TUCKER 
Phone (905) '.103-80 I 0 

Fax (905) 30'.1 -80 13 
HI-RISE CONSTRUCTION INC. 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c / o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$1,430,000.00 
$0.00 

9. Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

AUG 2 1 2017 

RECEIVED 
ProJect: 15300 
MASSEY TOWER 

Date: Aug 18/17 

Appl #: 23 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

--------========= 
$14,300,000.00 

Total 

$20,429,000.00 

$12,870,000.00 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

$1,430,000.00 

$12,870,000.00 

$12,150,000.00 

$720,000.00 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

I 

TUCKER HIRISE 
CONSTRUCTION INC 

COST CODE I PROJECT 
I 

I 
Accrns 

I PROJ. MGR. 
i 
L OWNER 

$93,600.00 

$813,600.00 
------=========== 

$7,559, 000.00 

-----------====== 

282



wsib 
CSf.?~~.~ 
Clearance Certificate / Certificat de decharge 

Contractor Legal/ Trade Name/ 
Appellation commerciale ou raison 
sociale de !'entrepreneur 

1033803 ONTARIO INC./ FORMA-CON 
CONSTRUCTION/ FORMA FINISHING 

TUCKER 
Hi-RISE CONSTRUCTION INC. 

AUG 2 1 2017 

RECEIVED 

Contractor 
Address I 
Adresse de 
!'entrepreneur 

407 BASAL TIC 
RD, 
CONCORD, 
ON, L4K4W8, 
CA 

Contractor 
Classification 
Unit and 
Description / 
Unite de 
classification 
de 
!'entrepreneur 
et descriotion 
4224-001: 
Concrete 
Finishing 
4222-001: Form 
Work {High-
Rise) 
4222-002: Form 
Work (Low-
Risel 

Principal Legal / Trade Name I Principal 
Appellation commerciale ou raison Address/ 
sociale de !'entrepreneur principal Adresse de 

!'entrepreneur 
principal 

MOD DEVELOPMENTS (197 YONGE) LP 8 PRICE 
/ MASSEY TOWER STREET, 

TORONTO, 
ON, M4W 3Z4, 
CAN 

Page 1 of 1 

Clearance Validity period 
Certificate (dd-mmm-
Number/ yyyy) I Periode 
Numero du de validite 
certificat de 
decharge 

(jj/mm/aaaa) 

E200000CEBFI 25-May-201 7 to 
19-Aug-2017 

' " ·, ·J, ~ 

1,_ 
~ 
~ 

~ 

~ ffi::!ll 
~ 0.. -U 
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CERTIFICATE OF INSURANCE • 17-18.(128A 

THIS IS TO CERTIFY TO: MOD Dovctopments (197 Yongo) Umitod Partnnrship 

s Pnco Street, 4th Floor 
Toronlo, Ontario 
M4W1Z4 

that Polcy(los) of Insurance us heroin described have boon Issued to 1110 Insured named lhis date. 

NAMED INSURED: Forma Con Construction 
a Division of1033803 Ontario Inc. 

407 Basaltic Road, 
Concord, Onlaco 
L4K4W8 

COMMERCIAL GENERAL LIABILITY (OCCURRENCE FORM) 
( Appl/cable to Off Site Oper;,tl9ns ONL YI 
(Wrap-Up Liabl/ily in effect for pro/ect noted herein) 

Each Occurrence Limit: 
General Aggregate Limit: 
Products and Complotod Operations Aggrogatn Limit: 
Non.Owned Automobile Liability: 
Including: 

t«)(thbfid,Jo Gru•1,t:ir:il losur..n.Gt Corporal.Jon 

Policy#: CBC 0626497 

• Personal Injury, Broad Form Property Damage & Completed Operations 
- Blan~ct Conlmctun! Uabiity, Contingent Employers Liability 
- Mould and Fungi, XCU Exdusion deleted 
• Rip & Tear-completed operations ($500,000 per daim I aggregate) 
• Cross Liabifity I Severabilty or lnlernst Clause, Owllers Contraclors Proleclivo 
• Contingenl Wrap-up Llnbn~y (DID included), Hook Llnbifity, Tenants Lognl Llablity 

UMBRELLA LIABILITY 

- In excess of Underlying Commercial Gen,,ra\ LI ability Llmil • Policy fJ 
CBC0626497 

THIRD PARTY AUTOMOBILE LIABILITY 
• Owned Vehldes 

UMBRELLA LIABILITY 
- In excess or Th'rd Party Autom::b,e Liabliily Limits· 
Pclicy;: CSC 0022946 

CONTRACTOR'S EQUIPMENT (OWned Schedule) 
-A!! Risk, sutr,cct to policy TCfms, Exclusions 300 Deducllb!os 

NcrthbM()O General lnsurnncc Corpornlbn 

Policy II: CBC 0626407 

NOOhtrkJ.Jc General ln:surence Cc<p,:iraLJ.un 

Policy#: CBC0822046 

No:thbt~~c General lnsc:rance-Cerp,m,Ue-n 

Policy #: CBC0622946 

Nonhbfid.Jc Gener at lm.urunr...e Corporallon 

Policy#: CBC 0626497 

$1,000,000 
$5,000,000 
$1,000,000 
S1,000,000 

$10,000,000 

Ptt OCCUtff:nCe 

$1,000,000 

$29,000,000 
Per occurrcn:e 

Equ!pmcnl 011ned 
nr.d/<H t.Ol'!Q Term 
Leased by Named 

Insured 

January 1, 2017 
January 1, 2018 

January 1, 2017 

January 1, 2010 

January 1, 2017 
January 1, 2018 

Janua,y 1, 2017 
January 1, 2018 

January1,2017 
January 1, 2018 

• WAl!JER OF SUBROGATION ON CONTRACTORS EQUIPMENT COVERAGE lo be provided in favour or the Certificate Holdcr(s), but only v,nen the partial 
orsote negligence or the Ccrtlncate Holdcr(s) Is not the proxlmalc cause or lhc loss or damage. 

COVERING: Work usual 10 tho oporntlons of tho Named Insured with rospcct 10: Massey Tower -179 Yengo Stroot, Toronto, Ontario 

NOTE: It is agreed that MOD Developmenls (197 Yonge) Limited Partnership, Tucker Hi-Riso Construction Inc. is(nro) added as Additlonn! 
lnsurcd(s) wllh respect lo Commercial General Liability and Umbrel'a Liability and !hen only wilh rccpcct lo fiabiily aris'ng cul of lhe 
oporallons or tho Named Insured at lhe above noted pmJecl / localinn. 

It ls further agreed !hat MOD Developments (107 Yonge) Umilcd Partncrshipwi!I be given 60 days priorwrillon nolice of canccl!ation with 
respect lo Commercial General Liabl!ity anti Umbrcla Liab!ily and 15 days with respect to Thi(d Party l.labillly (Owned vehicles), except 
whero Stalulory Conditions apply. 

Tols Certificate of Insurance does not in any way amend or auer the terms, condilkms and cxcluslons of tho po!idos monUoned above. 

Dated at Concord, Onlntio this: 

At fhe ornce of: 

February 3, 2017 

MASTERS INSURANCE LIMITED 
7501 Kealo Stroot, Suite# 400 
Concord, Ontario, L4K 1Y2 
Tel:# 905•738-4164, Fax ii 905-738-5143 

MASTi,/,-:;. ~u ",~- ?J;J.!Mgpo 
PER r/J/;;.;;;., ~ ·1 • , ·-✓ 
ci;;~~1 ·r~~~c·.:: ... : .. : .. -:_> ....... :: ........ 
(Authorized Rcprcsentalivc) 

lo 

lo 

lo 

10 

to 

284



-107 Basahic Road 

FORMA-CON CONSTRUCTION Concord. 0111.irio 

( A D I V I S I O N O F I 0 3 3 8 0 3 0 N T i\ R I O I N C.) L-1K-1\V8 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Hold.back 
7. Hold.back Released 
8. Current Hold.back (6-7) 

$1,510,000.00 
$0.00 

9. Total Progress Less Curr.Hold.back (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

TUCKER HIRISE 
CON STRU CTION INC. 

COST CODE PROJECT 

.O.CCTN G 

PROJ. MGR. 

OWNER 

Phone (905) 303-80 I 0 

Fa x (905) 303-801 3 

Project: 15300 
MASSEY TOWER 

Date: Sep 19/17 

Appl #: 24 

$20,429 , 000.00 
$0.00 
$0.00 

$20,429,000.00 

$15,100,000.00 

$1,510,000.00 

$13,590,000.00 

$12,870,000.00 

$720,000.00 

$93,600.00 

$813,600.00 

Total 

$20,429,000.00 

$13,590,000 . 00 

$6,839,000.00 
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CSJ?~A~~ 

Clearance Certificate/ Cert.ificat de dccharge 

Contractor Legal / Trade Name / Contractor 
Appellation commerciale ou raison Address I 
sociale de !'entrepreneur Adresse de 

!'entrepreneur 

1033803 ONTARIO INC./ FORMA-CON 407 BASAL TIC 
CONSTRUCTION/ FORMA FINISHING RD, 

CONCORD, 
ON, L4K4W8, 
CA 

Contractor 
Classification 
Unit and 
Description I 
Unite de 
classification 
de 
!'entrepreneur 
et descriotion 
4224-001: 
Concrete 
Finishing 
4222-001: Form 
Work (High-
Rise) 
4222-002: Form 
Work (Low-
Risel 

Principal Legal / Trade Name I Principal Clearance 
Appellation commerciale ou raison Address I Certificate 
sociale de !'entrepreneur principal Adresse de Number/ 

l'entrepreneur Numero du 
principal certificat de 

decharge 

MOD DEVELOPMENTS (197 YONGE) LP 8 PRICE E200000CKUG 
/ MASSEY TOWER STREET, C 

TORONTO, 
ON, M4W3Z4, 
CAN 

Page 1 of 1 

Validity period 
(dd-mmm-
yyyy) / Periode 
de validite 
Qj/mm/aaaa) 

20-Aug-2017 to 
19-Feb-2018 

0 ' 

~' i ..,,.. \ : 
:= f ui\ ~,~( 
Q ,.: 

::::) . '. 
CJ). _i'J ~ 

~ !'\ .. '· \~';.I C ! 
\\. .. fil a: 

LI.J\....~'- : :;:l, -c 
1-') ,-1!,1 ti5 li'iilii 
.,;::: fff·~~ 
~ o,.:<3 :5. 
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THIS IS TO CERTIFY TO: 

CERTIFICATE OF INSURANCE • 17-18-028A 

MOD Dovolopments (197 Yonge) Limitod P,irtncrship 

8 Prtco Street, 4th Floor 
Toronto, Ontario 
M4\'V 1Ztt 

tnal Po!cy(ios) of Insurance as herein doscnood nave been issued to the Insured named this date. 

NAMED INSURED: Forrna Con Construction 
a Division of 1033803 Ontario Inc, 

407 Basamc Road, 
Concord, Ontario 
L4K4W8 

COMMt;RCIAL Gt;NERAL LIABILITY (OCCURRENCg FORM} 
( Anplicable to Off Site Operations ONL YI 
(Wrap-Up Liability in effect for proiect noted heroin) 

Each Occurrence Llmll: 
General Aggregate Limit: 
Products and Complotod Operations Aggrogato Limit: 
Non-Owned Automobile Liability: 
lncludlng: 

Nc:'.;bt)j9c Ger.er:11 ins.i,:r;;;,u cerpc:~UM 

Policy;.<: CBC 0626407 

• Pomona\ lnjuiy, Broad Form Properly Damage & Complcled Operations 
• Blanket Contraciunl llab,ily, Conlingent Employers Liability 
• Mould and Fungi, XCU Exclusion deleted 
• Rip & Tear-complo!ed operatioos (S50D,OOO per claim/ aggregate) 
• Cross Liablur1 I Severab~ity of Interest Clouse, Owners Contractors Protec!r,e 
• Contingent Wrap-up Llabiilly (DID lncludetl), Hook Liability, Tenants Legal Liability 

UMBRELLA L!ABILITY 
- In excess ofUncterl;1r>J Commercial General Llatiiily Limll. relic-/ ff 
CBC C-626497 

THIRD PARTY AUTOMOBILE LIABILITY 
• Owned Vehicles 

UMBRELLA LIABILITY 
- In excess ofThitd Party Autom,t,e Liabl!ity Limits• 
Pafc-t ti- CBC Ct,"22!M6 

Policy JI: CBC 0626497 

Nor1hbO'J.Ju General lnsurnnce CorpotaU:m 

Polley ti: CBC0622946 

Policy#: CBC062294G 

$1,000,000 
$5,000,000 
$1,000,000 
$1,000,000 

S19,0CO,000 
Per o:eunen:e 

$1,000,000 

$29,000,000 
?er occurren:e 

January 1, 2017 
Januaiy t, 2018 

Januaiy 1, 2017 

Januaiy 1, 2018 

January 1, 2017 
January 1, 2018 

JanuO!}' 1, 2017 
January 1, 2018 

;:121?1::r::;,~tfftti"t~t:;~1iir:)/-'ifl\ff~1~1:.~1t1!u1:rnt~.!l:,11.~·!9R111"w~c.!m-;g~~-~\}.~,HA~!!,Jrn:~/;iJ;~;~iR\gg%f) 
'''}'~;,.:,~;i'.'::;:,:\.;~;,;''~~i:'',~:,3;•~rorA1.;t:tMIT.OF.UA~JLIT,Yi('.H~RD.f-P.;lnYAUTOMos1)£,LIABtllT,Yl:?;;":c$;10;000,o~o,?i.;.:'. 

CONTRACTOR'S EQUIPMENT (Owned Schedule} 
-All Risk, subject to p::;llcy Tcuns, Exclusioos and Dcduclibles 

Nor1hbn'Jvt Gcnerol lnsuumuCorparnl~n 

Policy ti: CBC 0526497 
Equipment 011ncd 
crA/or tcri? Term 
Leased b)' Hemed 

lnwted 

January 1, 2017 
January 1, 2018 

• WAIVER OF SUBROGATION ON CONTRACTORS EQUIPMENT COVERAGE to be provlded in favour of the Certificate Holdor(s), but only wnen !he partlol 
or sole negligence of the Ccrtlncatc Ho!dcr(s) J:. not fhe proxhnalc cause or the los-5 or damage. 

COVERING: Wort. usual to tho opomtlons of the Narnod Insured with respect to: Massey Tower -179 Yonge Street, Toronto, Ontario 

NOTE: llis agreed thnl MOD Developments {197 Yonuc) Limited Par1nor.:hlp, Tucker Hi-Riso Construction Inc. is(mo) added as Addilional 
lnsurcd(s} wllh respect lo Commercial Genornl llnbraly and UrnbreJio Llabilily and Ulen only wilh respect lo liability aricing out of the 
cperallons of the Named Insured at the above noted project I loca!lon. 

ll lsfurthcr agreed that MOD Developments (197 Yonge) Limited Partncrshlpwll be given 60 days priorwritlon noiico ol cnncollalion with 
respect to Commercial General Linbi;~; and Umbrala Liabnily and 15 days wi\h respect ta Third Party Lfabitily (011ned vehicles), except 
where Slnlutory Conditions apply. 

To!s Cert:ficate cf Insurance does not in any way amend er anertha torms, condi!lons and cxclus:ons or tho pc!i-cios monUonect above. 

Dated at Concord, Ontario this: 

At Ille office of: 

February 3, 2017 

MASTERS INSURANCE LIMITED 
7501 Kcolo Stroot, Suite# 400 
Concord, Ontario, L4K 1Y2 
Tel:# 905-738-4164, Fax if 905-738-51.\3 

~~s~~1J~J~~~~ 
Claire ~n----1-J '· 
(Aulhorlzed Rcprnsentaliva) 

lo 

to 

lo 

to 

lo 
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FORMA-CON CONSTRUCTION C uncord. Ontario 

I :\ D I V I S I O N O F I O :l 3 X O :', 0 N T ,\ R I O I N C. J 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c / o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. 

2 . 
3. 

4. 

5. 
6. 
7. 
8. 

Original Contract Sum 
Authorized Changes to Date 
Unapproved Changes to Date 

Contract Amount to Date 

Total Progress 
Holdback 
Holdback Released 
Current Holdback (6-7) 

$1,590,000.00 
$0.00 

9. Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11 . NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9 ) 

13. GST/HST BN # 135726081 

14 . TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

TUCl(ER HIR ISE 
cor~STRUCTION INC. 

COST COD~lio o~ECT I 
A.CCTN S 1 

1 

·:~o .J . MGR. , I 
. ·-r 

-· ' .,_I ____ ..., 

Pilon~ 1905 ) .i0.1-80) U 

f'a, (905 ) 30:',-80 I 3 

Project: 15300 
MASSEY TOWER 

Date: Oct 20 / 17 

Appl # : 25 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$15,900,000.00 

$1,590,000.00 

$14,310,000.00 

$13,590 , 000.00 

$720,000.00 

$93,600.00 

$813,600.00 

Total 

$20,429,000.00 

$1 4 ,3 1 0, 0 00 . 00 

$6,119, 000.00 
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CSJ?~A~IO 
Clearance Certificate/ Ccrtificat de dccharge 

Contractor Legal/ Trade Name I Contractor 
Appellation commerciale ou raison Address/ 
sociale de !'entrepreneur Adresse de 

!'entrepreneur 

1033803 ONTARIO INC./ FORMA-CON 407 BASALTIC 
CONSTRUCTION/ FORMA FINISHING RD, 

CONCORD, 
ON, L4K4W8, 
CA 

Contractor 
Classification 
Unit and 
Description / 
Unite de 
classification 
de 
!'entrepreneur 
et description 

4224-001: 
Concrete 
Finishing 
4222-001: Form 
Work (High-
Rise) 
4222-002: Form 
Work (Low-
Rise) 

Principal Legal / Trade Name / Principal Clearance Validity period 
Appellation commerciale ou raison Address I Certificate (dd-mmm-
sociale de !'entrepreneur principal Adresse de Number/ yyyy) I Periode 

!'entrepreneur Numero du de validite 
principal certificat de (jj/mm/aaaa) 

decharge 

MOD DEVELOPMENTS (197 YONGE) LP 8 PRICE E200000CKUG 20-Aug-2017 to 
/ MASSEY TOWER STREET, C 19-Feb-2018 

TORONTO, 
ON, M4W 3Z4, 
CAN 

Page 1 of 1 
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CERTIFICATE OF INSURANCE • 17-18-039A 

THIS IS TO CERTIFY TO: 454 Yonge Limited Partnership and 454 Yonge GP Inc. 

1 First Canadian Place. Su,te 3400 
Toronto, Ontario 
MSX 1A4 

that Policy(ies) of Insurance as herein described have been issued to the Insured r.amed this date. 

NAMED INSURED: Forma Con Construction 
a Division of 1033803 Ontario Inc. 

407 Basaltic Road, 
Concord, Ontario 
L4K4W8 

!COVERAGE 

COMMERCIAL GENERAL LIABILITY (OCCURRENCE FORM) 
( Applicable to Off Site Operations ONLY) 
(Wrap-Up Liability in effect for proiect noted herein) 

Each Occurrence Limit: 
General Aggregate Limit: 
Products and Completed Operations Aggregate Limit: 
Non-0.vned Automobile Liability: 
Including: 

INSURER & POLICY# 

Policy#: CBC 0626497 

• Personal Injury, Broad Form Property Damage & Completed Operations 
- Blonket Contractual Liability, Contingent Employers Liability 
- Mould and Fungi, XCU Exclusion deleted 
• Rip & Tear-completed operations (S500,000 per claim I aggregate) 
- Cross Liability/ Severability of Interest Clause, Owners Contractors Protec1ive 
- Contingent Wrap-up Liability {DID included). Hook Liability, Tenants Legal Liability 

UMBRELLA LIABILITY 

- In excess of Unde!iying Ccmmerc:al Genera! L1ab1hty Um1t • Policy # 
CBC 0626':97 

THIRD PARTY AUTOMOBILE LIABILITY 
- Owned Vehicles 

UMBRELLA LIABILITY 
~ In excess of Third Party Automobite Liability Limits~ 
Policy# CBC 0622946 

Northbndge General Insurance Corporat;cn 

Policy#: CBC 0626497 

Northbndge General Insurance Corporation 

Policy#: CBC0622946 

t~crthnnctge General Insurance Ccrp--::ir<ilion 

Policy#: CBC0622946 

TOTAL LIMIT OF LIABILITY (COMMERCIAL GENERAL LIABILITY) 

TOTAL LIMIT OF LIABILITY (THIRD PARTY AUTOMOBILE LIABILITY) 

CONTRACTOR'S EQUIPMENT (Owned Schedule) 
• Al! R:sk, sutject to po/,cy Terms. Exdusmns and Deductibles 

Ncrthbndge General Insurance Ccrpcrnt:on 

Policy#: CBC 0626497 

LIMIT 

$1,000,000 
$5,000,000 
$1,000,000 
$1,000,000 

$19,000,000 

Per occurrence 

$1,000,000 

$29,000,000 
Per oecurrcnec 

$20,000,000 

$30,000,000 

Equipment O.vned 
and/er Leng Term 
Leased by Named 

Insured 

COVERING: Work usual to the operations of the Named Insured with respect to: YC Condo• Toronto, Ontario 

POLICY PERIOD 

January 1. 2017 
January 1, 2018 

January 1, 2017 

January 1, 2018 

January 1, 2017 
January 1, 2018 

January 1, 2017 
January 1, 2018 

Per OCGurrence 

Per occurrence 

January 1, 2017 
January 1, 2018 

NOTE: It is agreed that 454 Yonge Limited Partnership and 454 Yonge GP Inc., Canderel Development Management Inc., 4540972 Canada 
Inc. Reliance Cons1ruclion Toronto. and The Lenders is(are) added as Additional lnsured{s) with respecl lo Commercial General 
Liability and Umbrella Liability and then only with respect to liability arising out of the operations of the Named Insured at the above 
nn+tvl nrnio.r,t / lnr'!>tinn 

It is further agreed that 454 Yonge Limited Partnership and 454 Yonge GP Inc.will be given 60 days prior written notice of cancellation 
with respect to Commercial General Liability and Umbrella Liability and 15 days with respect to Third Party Liability {O,med vehicles), 
except where Statutory Conditions apply. 

This Certificate of Insurance does not in any way amend or alter the terms, conditions and exclusions of the policies mentioned above. 

Da1ed at Concord, Ontario this. 

At 1he office of: 

February 3, 2017 

MASTERS INSURANCE LIMITED 
7 501 Keele Street, Suite # 400 
Concord, Ontario, L4K 1Y2 
Tel:# 905-738-4164, Fax# 905-738-5143 

MAS~~~1-9S:M~O 
PE.f.1~%,Ki:~:~~- ,~~ .. 
Claire Stui"genn-,-""'" •,_ ,, • / 

(Authorized Representative) 

to 

to 

to 

to 

to 
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FORMA-CON CONSTRUCTION 
(A D I V I SION OF 10 3:18 0 :i ONTAR I O I NC . ) 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 

2 - Authorized Changes to Date 

3 - Unapproved Changes to Date 

TUCKER 
HI-RISE CON~T~UC:TION !NG. 

NOV 2 1 2017 

RECEIVED 

Project: 15300 
MASSEY TOWER 

Date: Nov 30/17 

Appl #: 26 

$20,429,000.00 
$0.00 
$0.00 

Total 

407 Basaltic Road 

Concord. 011t:tri<1 

L-IK -l\V8 

Phan~ (905J :10:1 -8010 

Fax (905) :10:1-80 I :; 

4. Contract Amount to Date $20,429,000.00 

$16,700,000.00 

$20,429, 000.00 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$1,670,000.00 
$0.00 

9. Total Progress Less Curr.Holdback (5 - 8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

14 . TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

$1,670,000.00 

$15,030,000.00 

$14,310,000.00 

$720,000.00 

$93,600.00 

$813,600.00 

TUCKER HIRISE 
CONSTRUCTION INC. 

!COST ~g~~-~ROJECT 

- - --- ,--
; t-'.GC: "'•~t··c. 

I PROJ. ['11Gf--: . -

OWNER 

$15,030, 000.00 

$5,399, 000.00 

-------------==== 
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lat TUCKER 

HI-RISE COMRTQLJr.TJ()t,i 1NC. 
A A I 0 

• Certificate/ Certificat de decharge NnV 2 1 2017 

RECElvE:D 
Contractor Legal / Trade Name I Contractor Contractor Principal Legal/ Trade Name I Principal Clearance Validity period 
Appellation commerciale ou raison Address/ Classification Appellation commerciale ou raison Address/ Certificate (dd-mmm-
sociale de !'entrepreneur Adresse de Unit and sociale de !'entrepreneur principal Adresse de Number/ yyyy) / Periode 

!'entrepreneur Description / !'entrepreneur Numero du de validite 
Unite de principal certificat de (jj/mm/aaaa) 
classification decharge 
de 
!'entrepreneur 
et description 

1033803 ONTARIO INC. / FORMA-CON 407 BASALTIC 4224-001 : MOD DEVELOPMENTS (197 YONGE) LP 8 PRICE E200000CKUG 20-Aug-2017 to 
CONSTRUCTION/ FORMA FINISHING RD, Concrete / MASSEY TOWER STREET, C 19-Feb-201 8 

CONCORD, Finishing TORONTO, 
ON , L4K4W8, 4222-001 : Form ON , M4W 3Z4, 
CA Work (High- CAN 

Rise) 
4222-002: Form 
Work (Low-
Rise) 

Page 1 of 1 
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CERTIFICATE OF INSURANCE • 17-18.028A 

THIS IS TO CERTIFY TO: MOD Developments (197 Yonge) Limited Partnership 

8 Price Street, 4th Floor 
Toronto, Ontario 
M4W 124 

that Policy(ies) of Insurance as herein descnlled have been issued to Loe Insured named this date. 

NAMED INSURED: Fonna Con Construction 
a Division of 1033803 Ontario Inc. 

407 Basaltic Road, 
Concord, Ontario 
L4K4W8 

jcovE~GE 

COMMERCIAL GENERAL LIABILITY (OCCURRENCE FORM) 
( Applicable to Off Site Operations ONLY) 
( Wrap-Up Liability in effect for proiect noted herein) 

Each Occurrence Limit: 
General Aggregate Limit: 
Products and Completed Operations Aggregate Limit: 
Non.Owned Automobile Liability: 
Including: 

INSURER & POLICY# 

Nor~tnn:dge Genera! Insurance Cor?Qtation 

Policy#: CBC 0626497 

- Personal Injury, Broad Form Property Damage & Completed Operations 
- Blanket Contractual Liabilit;, Contingent Employers Liability 
- Mould and Fungi. XCU Exclusion deleted 
- Rip & Tear-completed operations (S500,000 per claim I aggregate) 
- Cross Liabmty I Severability of Interest Clause, Owners Contractors Protective 
- Contingent Wrap-up Liability (DID included), Hook Liability, Tenants Legal liability 

UMBRELLA LIABILITY 

~ In excess of Undertying Com:rrercia! General Uab11ity Limit - Policy tt 
CBC0626497 

THIRD PARTY AUTOMOBILE LIABILITY 
- Owned Vehicles 

UMBRELLA LIABILITY 
* In excess of Third Party Automobile Uabihty UrrJts -
Policy# CBC 0522946 

Nor:.hbfldge General Insurance Corpor;:,!Jon 

Policy#: CBC 0626497 

Policy ii: CBC0622946 

Northbridge General Insurance Corporntion 

Policy #: CBC0622946 

TOTAL LIMIT OF LIABILITY (COMMERCIAL GENERAL LIABILITY) 

TOTAL LIMIT OF LIABILITY (THIRD PARTY AUTOMOBILE LIABILITY) 

CONTRACTOR'S EQUIPMENT (Owned Schedule) 
- All Risk. su::Joct to pciicy Terms, Excius1or.s and Deductibles Policy#: CBC 0626497 

LIMIT 

$1,000,000 
$5,000,000 
$1,000,000 
$1,000,000 

$19,000,000 

Per occurrence 

$1,000,000 

$29,000,000 
Per occurrence 

$20,000,000 

$30,000,000 

rqu,pment 0-.•mr,,d 

nnt!for Lon;,: Term 
Leased by Named 

Insured 

POLICY PERIOD 

January 1, 2017 
January 1, 2018 

January 1, 2017 

January 1, 2018 

January 1, 2017 
January 1, 2018 

January 1, 2017 
January 1, 2018 

Per OcaJrrence 

Per Occurrence 

January 1, 2017 
January 1. 2018 

• WAIVER OF SUBROGATION ON CONTRACTORS EQUIPMENT COVERAGE to be provided In favour of the Ccrtllicnte Hotdcr(s), but only when the pnrtial 
or sole negligence of the Certificate Holdcr{s) is not the proximate cause or the: loss or damage. 

COVERING: Work usual to the operations of the Named Insured with respect to: Massey Tower -179 Yonge Street, Toronto, Ontario 

NOTE: It is agreed that MOD Developments (197 Yonge) Limited Partnership, Tucker Hi-Rise Construction Inc. is(are) added as Additional 
lnsured(s) with respect to Commercial General Liabiity and Umbrella Liability and then only with respect to liability arising out of the 
operations of the Named Insured at Uie above noted project I localion. 

It is further agreed that MOD Developments (197 Yonge) limited Pannershipwill be given 60 days prior written notice of cancellation with 
respect to Commerclal General Liability and Umbrena liability and 15 days with respect to Third Party Liability (O\'med vehicles), except 
where Statutory Conditions apply. 

This Certificate of Insurance does not in any way amend or alter the terms, conditions and exclusions of the policies mentioned above. 

Dated at Concord, Ontario this: 

At the office of: 

Febnrnry 3, 2017 

MASTERS INSURANCE LIMITED 
7501 Keele Street, Suite# 400 
Concord, Ontario, L4K 1Y2 
Tel:# 905-738-4164, Fax# 905-738-5143 

MAST1}:1 

i ~U f:;N~f;_LJMp.:EO 
~~dt~~{):(~:r~;,'~/ ... :::✓. ...... 
(AuU1orized Represenlalive) 

to 

to 

to 

to 

lo 
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407 Basaltic Rond 

► 
► 

FORMA-CON CONSTRUCTION Concord, Ontario 

( A D f V I S I O N O F I O 3 3 8 0 3 0 N T A R l O I N C.) !AK4W8 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7} 

$1,750,000.00 
$0.00 

9. Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9~10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

Phone (905) 303-80 IO 

Fax (905) 303-80 I 3 

Project: 15300 
MASSEY TOWER 

Date: Dec 31/17 

Appl #: 27 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 
================= 

$17,500,000.00 

$1,750,000.00 

$15,750,000.00 

$15,030,000.00 

$720,000.00· 
================= 

$93,600.00 

$813,600.00 
================= 

Total 

$20,429,000.00 

$15,750,000.00 

$4,679,000.00 
================= 
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CSJ:1~!:l) 
Clearance Certificate / Certificat de decharge 

Contractor Legal/ Trade Name/ Contractor 
Appellation commerciale ou raison Address/ 
sociale de !'entrepreneur Adresse de 

!'entrepreneur 

1033803 ONTARIO INC./ FORMA-CON 407 BASAL TIC 
CONSTRUCTION/ FORMA FINISHING RD, 

CONCORD, 
ON, L4K4W8, 
CA 

Contractor 
Classification 
Unit and 
Description / 
Unite de 
classification 
de 
!'entrepreneur 
et description 
4224-001: 
Concrete 
Finishing 
4222-001: Form 
Work (High-
Rise) 
4222-002: Form 
Work (Low-
Rise) 

Principal Legal / Trade Name I Principal Clearance Validity period 
Appellation commerciale ou raison Address/ Certificate (dd-mmm-
sociale de !'entrepreneur principal Adresse de Number/ yyyy) / Periode 

!'entrepreneur Numero du de validite 
principal certificat de (jj/mm/aaaa) 

decharge 

MOD DEVELOPMENTS (197 YONGE) LP 8 PRICE E200000CKUG 20-Aug-2017 to 
/ MASSEY TOWER STREET, C 19-Feb-2018 

TORONTO, 
ON, M4W3Z4, 
CAN -

Page 1 of 1 
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THIS IS TO CERTIFY TO: 

CERTIFICATE OF INSURANCE - 17-18-028A 

MOD Dovalopmonts (197 Yonge) Limited Partnership 

8 Price Street. 4th Floor 
Toronto, OnlaJio 
M4W124 

that Po:cyQas) of Insurance as herein doscri>ed have been Issued to the lnsurod named !his dale. 

NAMED INSURED: Forma Con Con•tructlon 
a Division of 1033803 Ontario Inc. 

407 Basaltic Road, 
Concord, Ontario 
L4K4W8 

COMMERCIAL GENERAL LIABILITY (OCCURRENCE FORM) 
(Appllcpble (0 Off Site Operations ONLY/ 
(Wrap-(.[p Liability in effect for oroiect notrui herein) 

Each Occurrence Umlt 
General Aggregate Umlt 
Products and Completed Operations Aggregato Limit 
Non-Owned Automobile Uabllity: 
Including: 

INSURER & POLICYJ!: 

Nod!t:>rl<!"e GentrzllllWfllll<eC~ 

Poncy ::: CBC 0626497 

- Personal Injury, Broad Fonn Properly Damage a Compleled Operations 
- Blanket Contractual Uablfrty, Conlingont Employers llabllity 
- Mould and Fungi, XCU Exclusion deleted 
- Rip & Tear-completed operations ($500,000 per c!alm I aggregate) 
- Cross llabllity J Severabllity of Interest Clause, Owners Conlracttlrs Proteclive 
- ConUngent Wrap-up Llabiily (DID included), Hook Uabuty, Tenants Legal Llabilty 

UMBRELLA LIABILlTY 

• In excess o( Undedylng Corrmerclal General Uab!IDy Lim!- Polley# 
CBC0626497 

THIRD PARTY AUTOMOBILE LIABILITY 
• owned Vehk!es 

UMBRELLA LIABILITY 
-ln excass o/11-lnl Part:/ Automobile Llabllily Units
Policy 11cac = 

CONTRACTOR'S EQUIPMENT (Owned Schedule) 
-All Rl•k. subject to policy Terms, Exduslcnsaoo De<ilcilbles 

N~c Gcr.en1 tMuran:e CorporUio-n 

Pol1cy II-: CBC 0026497 

Ncrthbo1Q0 Genera1 ltuurance Corpor4Uon 

Policy II-: CBC0622946 

Ncrthbri:JgoGener.111,auranteC~ 

Policy ii; CBC0S22946 

Northbridge Gcr.e.11t L'\UJJltnte Corporu!ien 

PoL'cy #: CBC 0626497 

LIMff .. 

$1,000,000 
$5,000,000 
$1,000,000 
$1,000,000 

$19,000,000 

Pu occurrence 

$1,000,000 

$29,000,000 
Peroccunence 

Equlpmqn< O#ne-d 
and/er Long Torm 
lea=! by Named 

ln"'red 

·POl.:IC.Y.PERJOD 

Januaiy 1, 2017 
Januaiy 1, 2018 

Januaiy 1, 2017 

Ja.1uaiy 1, 2016 

Januaiy l, 2017 
Januaiy 1, 2018 

Januaiy 1, 2017 
Januaiy 1, 20.18 

January 1, 2017 
Januaiy 1, 2016 

• WAIVER OF SUBROGATIOH OH COITTRACTORS EQUIPMENT COVERAGE to~ provided In favour of tho Ccrtill°"tc Holdcr(c), but only vmon tho !"'rtlol 
or sole negllgcnee of tho Ccnmcate Hoklcr(•l I• not the proximate cause of the loss or damage, 

COVERING: Work usual to tho oporatlons of tho Namod Insured with rospect to: MaoscyTownr-179 Yonge Street, Toronto, Ontario 

NOTE: ll Is agreed that MOD Developments (197 Yonge) llm:1ed ParL1ershlp, Tucker HI.Rise Conslrucllon Inc. is(are} added as Additional 
insured(s) v.ilh respoct !o'Commcrdal General UabLl!y and Umbrela Liability and lhen only Wilh respect lo liabiity arising out of !he 
op,."ralions of lho Named Insured at Iha above noted proj!!C! / iocallon. 

II Is further agreed Urnl MOD Deve!opmenls (197 Yonge) Limited Partnershlpwil be given 60 days pliorwfil!en notice of cancel a lion with 
respect lo Commercial General Uabl!ty and Umbrella llabl."rty and 16 days wilh rcspocl lo Thiftl Party Liabiity (0,.-nod Vehicles), except 
whore Statutory Conditions apflf/. 

This Certifies le of insurance does not In any way amend or al!er the terms, conditions and exclusions of tho poik:los mcnlloncd above. 

Dalod at Concord, Onlmio !his: 

;v. tho office of: 

February 3, 2017 

MASTERS INSURANCE LIMITED 
7501 Keele Street, Sulto # 400 
Concord, Ontario, L4K 1Y2 
Tel:# 905-738-4164, Fa><# 905-738-5143 

M El:-~'m:. "'i 0 
P~. . ...... 
Clalro 
(Aulhortzed RepresenlaJive) 

to 

to 

lo 

lo 

lo 
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407 Basal tic Road 

FORMA-CON CONSTRUCTION Concord. Ontario 

(A D I V I S I ON OF 10 118 0.> ONTAR I O NC.) L.4K4W8 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. 
7. 

Hold.back 
Hold.back Released 

$1,792,375.00 
$0.00 

8. Current Hold.back (6-7) 

9. Total Progress Less Curr.Hold.back (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

r~o 
.c' 

, ,• r Phone (905) 303-80 10 

f'ax (905 ) 303-801.1 

Project: 15300 
MASSEY TOWER 

Date: Jan 31/18 

Appl #: 28 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$17,923,750.00 

$1,792,375.00 

$16,131,375.00 

$15,750,000.00 

$381,375.00 

$49,578.75 

$430,953.75 

,EC7 

Total 

$20,429,000.00 

$16,131,375.00 

$4,297,625.00 
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Clearance Certificate/ Certificat de clcchargc 

Contractor Legal / Trade Name I Contractor Contractor Principal Legal / Trade Name / Principal Clearance Validity period 
Appellation commerciale ou raison Address/ Classification Appellation commerciale ou raison Address/ Certificate (dd-mmm-
sociale de !'entrepreneur Adresse de Unit and sociale de !'entrepreneur principal Adresse de Number/ yyyy) / Periode 

!'entrepreneur Description I !'entrepreneur Numero du de validite 
Unite de principal certificat de Qj/mm/aaaa) 
classification decharge 
de 
('entrepreneur 
et descriotion 

1033803 ONTARIO INC./ FORMA-CON 407 BASALTIC 4224-001: MOD DEVELOPMENTS (197 YONGE) LP 8 PRICE E200000CKUG 20-Aug-2017 to 
CONSTRUCTION/ FORMA FINISHING RD, Concrete / MASSEY TOWER STREET, C 19-Feb-2018 

CONCORD, Finishing TORONTO, 
ON, L4K4W8, 4222-001: Form ON, M4W 3Z4, 
CA Work (High- CAN 

Rise} 
4222-002: Form 
Work (Low-
Rise) 

Page 1 of 1 
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THIS IS TO CERTIFY TO: 

CERTIFICATE OF INSURANCE • 18-19-026 

MOD Developments (197 Yonge) Limited Partnership 

8 Price Streat, 4th Floor 
Tcrc:-:to, Ontario 
M4WiZ4 

that Po!icy{les) of Insurance as herein descnced have been issued to the insured named this date< 

NAMED INSURED: Forma Con Construction 
a Division of 1033803 Ontario Inc, 

407 Basaltic Road, 
Conccrd, Ontario 
L4K4WS 

jcovERAGE 

COMMERCIAL GENERAL LIABILITY (OCCURRENCE FORM) 
( Applicable to Off Site Operations ONLY) 
(Wrap-Uo Liability In effect for pro/ect noted heroin) 

Each Occurrence Limit: 
General Aggregate Limit: 
Products and Completed Operations Aggregate Limit: 
Non-Ovmed Automobile Llability: 
Including: 

INSURER & POLICY# 

r,;crP,trC,ge Genernl !nsvr.:u:ce Ccrpc:atc-P 

Policy #: CBC 0626497 

• Personal lnjurf, Broad Fenn Property Damage & Complelcd Operatioos 
• Blanket Contractual liabihly, Contingent Employers Liabihty 
• i .. 1cold and Ft:ngi, XCU Exclusion deieted 
• Rip & Tear-completed opera!ions (S500,0C-O per claim I aggregate) 

Cross Liability/ Severabifity of Interest Clause, O.vncrs Contractors Protec!Jve 
• Contingent Wrap-up liability (DID included), HocK Liab11i:y, Tenants Legal liab:lily 

UMBRELLA LIABILITY Ncrtrittd3e General !nsJranec Ccrpc-,'3ton 

- In excess of U-ndertylng Commerd.al General liab'1lity Umil ~ Po!~~# Polley#: CBC 0626497 
CBC 0626497 

THIRD PARTY AUTOMOBILE LIABILITY 
• Owned Vehicles 

UMBRELLA LIABILITY 
- In excess of Thlrd Party Automobile Liabibty Umits • 
Policy# CBC 0522946 

NcrthbfdJe General lnwrance Corporabon 

Policy#: CBC0622946 

NorrntdJge General Insurance Cctpcrat-~n 

Po!,cy #: CBCC-022946 

LIMIT 

$1,000,000 
SS,000,000 
S1,000,000 
$1,000,000 

$29,000,000 

Pct occurrnncc 

$1,000,000 

$29,000,000 
Pct oecunancn 

TOTAL LIMIT OF LIABILITY (COMMERCIAL GEtlERAL LIABILITY) $30,000,000 

TOTAL LIMIT OF LIABILITY (THIRD PARTY AUTOMOBILE LIABILITY) $30,000,000 

CONTRACTOR'S EQUIPMENT (Owned Schedule) 
• AH Risk. subjec! to policy Terms, Excius:lons nnd Oeduct,b!os 

Nvt:,::n;;ze Gener.ii ln;;;urnn:e Ccr1>~,.tt.<;,:i 

Policy#: CBC 0626497 

tnwred 

POLICY PERIOD 

January 1, 2018 
January 1, 2019 

January 1, 2018 

Januart 1, 2019 

January 1, 2018 
January 1, 2019 

January 1, 2018 
January 1, 2019 

Per O::currence 

January 1, 2018 
Januar; 1, 2019 

WAIVER OF SUBROGATION ON CONTRACTORS EQUIPMENT COVERAGS to bo provided in favour of tho Certiflcato Holdcr(s), b,rt only 
when the partial or sole negligence of the Ccrtificato Holdcr(s) is not the proximate cause of the loss or damage. 

COVERING: Work usual to tho operations of the Named Insured with respect to: Massey Tower -179 Yonge Street, Toronto, Ontario 

NOTE: It is agreed that i-.,oo oeve!cpments (197 Yongo) Umited Partnersf'Jp, Tuder Hi~Rise Constructicn Inc. is{am) added as Additional 
1:1sured(s) with respect to Commercial General Uab;\;ly a:id Umbrella Liabtflty and then only with respect to liabJity ansln-g out of the 
operations or the Namad !nsured at tho above noted pitject / locatlo.1< 

It is fu~r.cr agreed that MOD Developments (197 Yonge) Limited Partnershiplf.il be given 60 days prior wntlen nolice of cancellalicn 
with respect to Commercial General Uabil ty and Umbre:la Liabl,t; and 15 days with respee! to Third Party Liability (Ovmed vehicles), 

except where Statutory Conditions appi';. 

This Certificate of Insurance does not in a.,y 'Way amond or alter the terms, cond1tons·anct .exclusions of the pchdcs mention ad above. 

E?ated at Concord, Ontario this: 

A,t tho office of' 

Decemte: 19, 2017 

MASTERS INSURANCE LIMITED 
7501 Keele Street, Suite # 400 
Concord, Ontario, L4K 1Y2 
Tel: fl 905-738-4164, Fax# 905-738-5143 

MASTERS.INSUR.hNC~WMITED 
P

ea "7~;;-;;rz!t'IA.:-;::_:.,, .. s ~ 
_:;rt ''¥ ~ ,,,~,~~ -~-

······ .. / · .. /J"'•« , P«•><•• 

Daniela Gnreri I f. 

(Authonzed Rcpmsenta:ive) 

to 

to 

to 

to 

to 
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FORMA-CON CONSTRUCTION 
( A D I V I S I O N O F I I ll J J 8 0 3 0 N T 1\ R I O I N C. ) 

Concord. Ont ario 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. 
2. 
3. 

4. 

5. 
6 . 
7. 
8 . 

Original Contract Sum 
Authorized Changes to Date 
Unapproved Changes to Da te 

Contract Amount to Date 

Total Progress 
Holdback 
Holdback Released 
Current Holdback (6-7) 

$1,849,250.00 
$0.00 

9. Total Progress Less Curr .Hol ack (5-8) 

10. Less line 9 from previous a j lication 

11. NET AMOUNT PAYABLE THI S APP ICATION (9-10) 

12. Balance Unpaid Under Contra t (4-9) 

13. GST/HST BN # 135726081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13 ) 

L -I K -1 \\ 'X 

Phone ('!05) 303-801 0 

Fa, (905 J .103-80 I .1 

Project: 15300 
MASSEY TOWER 

Date: Feb 28/18 

Appl #: 29 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$18,492,500 . 00 

$1,849,250.00 

$16,643,250.00 

$16,131,375 .00 

$5ll, 875. 00 

$66,543.75 

$578,418.75 

Total 

$20,429,000.00 

$16,643,250.00 

$3,785,750.00 
================= 
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wsib 
CSR~~., 
Clearance Certificate / Cer tificat de decharge 

Contractor Legal / Trade Name / Contractor 
Appellation commerciale ou raison Address/ 
sociale de l'ent repreneur Adresse de 

!'entrepreneur 

1033803 ONTARIO INC./ FORMA-CON 407 BASAL TIC 
CONSTRUCTION/ FORMA FINISHING RD, 

CONCORD, 

- DN.,.LAMWB,~ 
CA -

Contractor 
Classification 
Unit and 
Description I 
Unite de 
classification 
de 
!'ent repreneur 
et description 
4224-001: 
Concrete 
Finishing 
A222::0..Q1 :.£0.cm. 
Wori<='(High~- -
Rise) 
4222-002: Form 
Work (Low-
Rise) 

Principal Legal / Trade Name / 
Appellation commerciale ou raison 
sociale de !'entrepreneur principal 

MOD DEVELOPMENTS INC -
-. 

Page 1 of 1 

Principal Clearance 
Address/ certificate 
Adresse de number/ 
!'entrepreneur Numero du 
principal certificat de 

decharge 

8 PRICE ST, W200000DU3H 
4TH FLOOR, 3 
TORONTO, 
ON_, M4W1Z4, 
CA - · T~~- ~ 

'HI.C.l:' 0 

n-li) 
t 

Validity period 
(dd-mmm-
yyyy) I Periode 
de validite 
(jj/mm/aaaa) 

21-Feb-2018 to 
21-Apr-201 8 

---
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THIS IS TO CERTIFY TO: 

I CERTIFICATE OF INSURANCE - 18-19-026 

MOD Developmrts (197 Yonge) Limited Partnership 

8 Pncc StteeL 41 Floor 
Toronto, Ontano 
M4W124 

that Pol1cy(ies) of Insurance as herein described hri• e been issued to the Insured named this date. 

NMlED INSURED: Femia Con conf'tructlon 
a Dtvlslon of 1033803 Ontario Inc. 

COVERAGE 

Each Occurrence Limit: 
General Aggregate Limit : 
Products and Completed Opera l lons Aggregate Limit: 

Including: 

INSURER & POLICY# 

NOC-.hbrQ9e General Insur.an~ CO!'por.aboo 

Policy #: CBC 0626497 

Non-Owned Automobile Liability: 11 
• Personal Injury, Broad Form Property Oama~a & Completed Operations 
• Blanke! Conttactual Liability, Contingent Emi\loyers Liability 
• Mould and Fungi, XCU Exdusion deleted 11 
• Rip & Tear-completed operations ($500,000 or d oim / aggregale) 
• Cross Liability/ Severabilily of Jrilerest Clause, OWners Conttactors Protecbve 
• Contingent Wrap-up Liability (DID Included), oak Llobihty, Tenants Legal Liability 

UMBRELLA LIABILITY 

~ In excess of Undcrt:,ing Commercial General Ua 
CBC 0526<07 . j 

THIRD PARTY AUTOMOBILE LIABILITY 
• Owned Vehicles 

UMBRELLA LIABILITY 
- In excess of Third P.1rty AutomobJG L~bi~ty Li 

Policy# CBC 0522946 ' I 

NOC"".ht:l.dc• General losur;nce Cctpol'at!On 

Policy#: CBC 0626497 

NoMbrc;t General lm:uranu Ccrp()l''Jtion 

Policy#: CBC0622946 

Nctlhbu>ge Gcncr:i l lnscr.mce COlpora110r1 

Policy#: CBC0622946 

T OTAL LI"f'i OF LIABILITY (COMMERCIAL GENERAL LIABILITY) 

TO'rAL LIMIT p F LIABILITY (THIRD PARTY AUTOMOBILE LIABILITY) 

CONTRACTOR'S EQUIPMENT (Owned Sch 
. Al Risk, sut>;ect to po~ Terms, Exdusions an 

Ncrthbrcge General lnwr.ance Corpor2tioo 

Policy#: CBC 0626497 

LIMIT 

s1,ooo,ooo 
$5,000,000 
s1,ooo,ooo 
$1,000,000 

$29,000,000 

Per occuucnco 

$1,000,000 

$29,000,000 
Per occurrcnc:o 

$30,000,000 

$30,000,000 

Equ,pment 0.,.,ie,d 

and/ot Long T em, 
Leased b-f Named 

Insured 

POLICY PERIOD 

January 1, 2018 
January 1, 2019 

January 1, 2018 

January 1, 2019 

January 1, 2018 
January 1, 2019 

January 1, 2018 
January 1, 2019 

Per Occ:urrenee 

Per OcoJ!Tfflce 

January 1, 2018 
January 1, 2019 

WAIVER OF SUBROGATION ON CONTRA TORS EQUIPMENT COVERAGE to be provided In favour of the Ccrtlficato Holdcr(s), but only 

when the partial or solo negllganco of tho crtiflcatc Holdcr(s) is not the proximate cause of the loss or damage, 

COVERING: Work usual to the aperations 
I 
the Named Insured with respect to: Massey Tower• 179 Yonge Street, Toronto, Ontario 

I 
NOTE: 11 1s agreed that MOD Devclopm \s (197 Yooge) L1m1ted Partnership, Tucker H1-R1sc Coostructlon Inc 1s(are) added as Additional 

tnsured(s) with respect to Comtcial General Uabi 1ty and Umbrella Liab1hty and then only with respect to habillty ans1ng out al the 
operations of tho Named Insure a1 tho above noted proJect / location · 

It is further agreed that MOO De eppmenls (197 Yonge) Limited Partnersh1pw1a be given 60 days pnor wntten notice of cancellahon 
with respect to ComlJlerc,al Gen I Liabili ty and Umbrella Uab1l1ty and 15 days with respect to Third Pany Uab1t1ty (Owned veh1des), 

lo 

lo 

to 

to 

to 

• ,, -~~ ·~ertificate of Insure~ does not 1n any wa amend or al:er the te~~. con:1U~s ~~d exclus,ons of the polic,es ment,oned above • . .. 

except where Statutory Cond1Uotapply . 

Date<! at Concord, Ontano this D mber 19, 2017 •· . . .I 
A,t,the office of. MjA~TERS INSURANCE LIMITED . 

7~~1 Keele Street, Suite # 400 
CA cord, Ontario, L4K 1Y2 
Tel:# 905-738-4164, Fax# 905-738-5143 

TEF\.S [!'JSUR~\}CE.lJMITEO 

o r:~1~-:::~~7~~~~······ ····· 
( L orized Representative) 

I 
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. I 

I 
FORMA-CO CONSTRUCTION 

407 Basalti c Road 

Concord. On lJrio ► 
► IA D I V I SIO OF 142 8 50 8 ONTAR I O LIMITED ) L4K 4WS 

i ,._ ! 
~~LICATION FOR ' PAY?-iENT 

MOD DEVELOPMENTS (197 YON E) LP 
c/o TUCKER HIRISE CONSTRU TION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 
2. Authorized Changes to 
3. Unapproved Changes to 

te 
te 

4. Contract Amount to Date 

5 . Total Progress 
6. Hold.back 
7. Hold.back Released 
8. Current Hold.back (6-7) 

$1,913,000.00 
$0.00 

9. Total Progress Less Cur .Holi ack (5-8) 

10. Less line 9 from previ u s application 

11. NET AMOUNT PAYABLE THI 

12. Balance Unpaid Under C n 

13. GST/HST BN # 13572608 1 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+1 

APPI ICATION (9-10) 

tract (4-9) 

ti'UCKER HIRISE 
cc NSTRUCTION INC. 

COST CODE PROJECT 

f:;C: nm 
PRO-j- 1~1GR. 

OV\\N~R 

-

= 

-

= 

Phone (905) 303-80 10 

r-ax (9051 303-8013 

Project: 15300 
MASSEY TOWER 

Date: Mar 20/18 

Appl#: 30 

$20,429,000.00 
$0 . 00 
$0.00 

$20,429,000.00 

$19,130,000.00 

$1,913,000.00 

$17,217,000.00 

$16,643,250.00 

$573,750.00 

$74,587.50 

$648,337.50 

Total 

$20,429,0 00.00 

$17,217,000.00 

$3,212,000.00 

---=====--======= 
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wsib t 
CSJ?~~o 
Clearance Certificate/ Certificat de decharge 

Contractor Legal/ Trade Name I Contractor 
Appellation commerciale ou raison Address I 
sociale de !'entrepreneur Adresse de 

!'entrepreneur 

1033803 ONTARIO INC. / FORMA-CON 407 BASALTIC 
CONSTRUCTION/ FORMA FINISHING RD, 

CONCORD, 
ON, L4K4W8, 
CA 

Contractor 
Classification 
Unit and 
Description / 
Unite de 
classification 
de 
!'entrepreneur 
et description 
4224-001 : 
Concrete 
Finishing 
4222-001 : Form 
Work (High-
Rise) 
4222-002: Form 
Work (Low-
Rise) 

Principal Legal/ Trade Name/ Principal Clearance Validity period 
Appellation commerciale ou raison Address I certificate {dd-mmm-
sociale de !'entrepreneur principal Adresse de number I yyyy) / Periode 

!'entrepreneur Numero du de validite 
principal certificat de Uj/mm/aaaa) 

decharge 

MOD DEVELOPMENTS (197 YONGE) LP 8 price st, W200000DUZY 23-Feb-2018 to 
toronto , ON , 4 19-May-2018 
CAN 

Page 1 of 1 
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CERTIFICATE OF INSURANCE - 18-19-026 

THIS IS TO CERTIFY TO: MOD Ol>velopmen (197 Yonge) Limited Partnership 

8 Pnce Street, 4Ih Foor 
Toront Ontario 
M4W 1 4 

that Policy(ies) of Insurance as herein d cnbed hav been issued to the Insured named this date. 

NAMED INSURED: 

COVERAGE 

COM! 
(A 
( 

Each Occurrence Umit: 
General Aggregate Limit: 
Products and Completed Operatic 
Non-Owned Automobile Llnbllllyi 
Including: 
- Personal Injury, Broad Form Prope 
- Blanke! Contractual Uablltly. Con~ 
- Mould and Fungi, XCU El<clusion d 
- Rip & Tear-completed operations ( 
- Cross Liability / Severabilily of Inter 
- Contingent Wrap-up LlobilHy (DID 

UMBRELLA LIABILITY 

. In exec~$ of Underlying Comrnorci:it G 
CBC 0625497 

THIRD PARTY AUTOMOBILE LIABIU 
- Owned Vehicles 

UMBRELLA LIABILITY 
4 ln excess of Third Party Automobile Lia 
Policy# CBC 0622946 

TOT 

CONTRACTOR'S EQUIPMENT (Owno 
• Al Risk. subject to pollcy Terms, Exe~ 

INSURER & POLICY# 

E FORM) NoMbcdgc General lm:Jt;:i.ncc Coq:,c..ttion 

Ld herein) 
Policy#: CBC 0626497 

s Aggrcgal Llmll : 

Damage ~ Completed Oporauons 

en! Empl1 Liability 
eted 

,000 per aim / aggregate) 
t Clause, crs Contractors Proteclive 
uded), Hoo Liability, Tenants Legal Liabihly 

NOW\~tJwe General lns:Jrance Corpo;atlon 

cral li~blli ty imit • Policy# PoUcy n: CBC 0626497 

Nortnbl'd;c Gtnor.ar Insurance C01poration 

Policy n: CBC0622946 

Northbu:fcc Gcncr;,l lnsur:incc COfporalion 

ility Limits - Policy II: CBC0622946 

L LIMIT Of LIABILITY (COMMERCIAL GENERAL LIABILITY) 

LIMIT OF BIUTY (THIRD PARTY AUTOMOBILE LIABILITY) 

NcrthbttsQe Ge nt11:al Insurance Ccrpor.1t,on 

Policy #: CBC 0626497 

LIMIT 

S1,000,000 
$5,000,000 
S1 ,000,000 
$1,000,000 

$29,000,000 

Per occurrence 

$1,000,000 

$29,000,000 
Por occurronco 

$30,000,000 

$30,000,000 

Equipment OM'ltd 
and/or Lc;r,g Term 

•Leased ti/ N:amed 
!Mured 

POLICY PERIOD 

January 1, 2018 
January 1, 2019 

January 1, 2018 

January 1. 2019 

January 1, 2018 
January 1, 2019 

January 1, 2018 
January 1, 2019 

Per Occurrence 

Per Occurrence 

January 1, 2018 
January 1, 2019 

WAJVER OF SUBROGATION ON fONTRACTO S EQUIPMENT COVERAGE lo be provided In favour or the Certificate Holdor(s), but only 
when tho partial or solo neollgon,;o f !he Corti cato Holder(s) Is not tho proximate cause of tho loss or damage. 

COVERING: Work usual to the opera ons of the amcd Insured wilh respect lo: Massey Tower• 179 Yonge Street, Toronto, Ontario 

NOTE: II is agreed !hat MOD ~ - J lopmeots ( 97 Yonge) Limited Partnership, Tucker Hi-Rise Construction Inc, is(are) added as Additional 
lnsured{s) with respec~ ommercial encral Uebitly and Umbrella Uabifily and then only with respect lo !ability arising out or the 
operations or the Named ltlsured al th above notod project/ location. 

It is further agreed that ~ D Devolop ents (197 Yonge) Limited Partnershipwill be given 60 days prior wrilten notice of cancellation 
with respect to Commc General Lfi bilily and Umbrella Liabit ly and 15 days with respect to Third Party Liabllily (Owned vehides). 
except where Statutory C ,Lions ap . • . . . 

·•Tols :~ertlficale cl lnsura: does not lrt 1 way ame O< at:er the term~, .con:,u:ns .. a~d exdusions cl Ille polt<:ies mentioned above, . , 

Dated at Concord. Ontario this: Decem 19, 2017 •- • . .. . 

A,t_ the office of: 

MAS 

P!;R~==--..-""'°--=-~--

to 

to 

IC 

to 

IC 
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-107 Basn l1i c Ruad 

FORMA-CON CONSTRUCTION Concord. Ontario 

( A D I V I S I O N O F I O .1 .1 S O 3 0 N T A R I O I N C.) L-lK-l\V8 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YOJ 
c / o TUCKER HIRISE CONSTRU 
3755 VICTORIA PARK AVENU~ 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 

El LP 
TION 

2. Authorized Changes to Date 
3. Unapproved Changes to ~ , te 

4. Contract Amount to Date 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$1,943,000.00 
$0.00 

9. Total Progress Less Cu~ .Holdback (5-8) 

10 . Less line 9 from pre · us application 

11. NET AMOUNT PAYABLE TH APPLICATION (9-10) 

12. Balance Unpaid Under C ntract (4-9) 

13. GST/HST BN # 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+ ~ 

Phone (90.i) .103-8010 

Fax (905) 303-80 I., 

Project: 15300 
MASSEY TOWER 

Date: 

Appl #: 31 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$19,430,000.00 

$1,943,000.00 

$17,487,000.00 

$17,217,000.00 

$270,000.00 

$35,100.00 

$305,100.00 

TUCKER HIRISE 
CONSTRUCTION INC. 

COST CODE PROJECT 
I 

ACCT IG . 
PROJ. MG-R 

OWNER 

Total 

$20,429,0 0 0.00 

$17,487,000.00 

$2,942,000.00 
===-=====---===== 

I 

- J 
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wsib 
CSJ?~~~ 
Clearance Certificate / Certificat de dccharge 

Contractor Legal / Trade Name / Contractor 
Appellation commerciale ou raison Address/ 
sociale de !'entrepreneur Adresse de 

!'entrepreneur 

1033803 ONTARIO INC./ FORMA-CON 407 BASALTIC 
CONSTRUCTION/ FORMA FINISHING RD, 

CONCORD, 
ON, L4K4W8, 
CA 

Contractor 
Classification 
Unit and 
Description / 
Unite de 
classification 
de 
!'entrepreneur 
et descriotion 
4224-001: 
Concrete 
Finishing 
4222-001: Form 
Work (High-
Rise) 
4222-002: Form 
Work (Low-
Rise) 

Principal Legal/ Trade Name/ Principal Clearance Validity period 
Appellation commerciale ou raison Address/ certificate (dd-mmm-
sociale de !'entrepreneur principal Adresse de number/ yyyy} / Periode 

!'entrepreneur Numero du de validite 
principal certificat de Oj/mm/aaaa} 

decharge 

MOD DEVELOPMENTS (197 YONGE} LP 8 price st, W200000DUZY 23-Feb-2018 to 
toronto , ON, 4 19-May-2018 
CAN 

Page 1 of 1 
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THIS IS TO CERTIFY TO: 

CERTIFICATE OF INSURANCE • 18-19-026 

MOO Developments (197 Yonge) Limited Partnership 

Sveet. 4th Floor 

thal Policy( ies) of Insurance as herein escnbed have been ls..sued to the Insured named this date. 

NAMED INSURED: 

COVERAGE 

I 
COMMERCIAL GENERAL LIABILIT'/ (OCCURRENCE FORM) 

( Ann/icab/e ta Off Site On,,l,.. ions ONLY) 
( Wrao-Uo Liabilitv in effect f < r proiect noted herein) 

Each Occurrence Umit: I 
General Aggregate Limit: 
Products and Completed Ope')II ons Aggregate Limit: 
Non-Owned Automobile Llabil y 
Including: 

INSURER & POLICY# 

Notth?>fdge General lnsur~nc;c Corporab0/1 

Pol ey#: CBC 0626<:97 

- Personal Injury, Broad Form Prpp rty Damage & Complcled Operations 
- Blanket Contractual Liability, c-rt 119ent Employers Liability 
- Moold and Fungi, XCU Exdusi 'j" eleted 
- Rip & Tear-completed operatio1s SS00,000 per daim I aggregate) 
- Cross Liability/ Severability of 1[ 11 est Clause, 0\'mers Contractors Protective 
- Contingent Wrap-up L1abil1ty (D D ncluded), Hook Liab1l1ty, Tenants Legal Liab1Hty 

UMBRELLA LIABILITY NorthbrCvc Gener:il lmurance Co1por.1t!on 

- In excess of Undertymg Comme/"Cl I eneral L1.1blllty Lim11 - Polr.y '# Polley#: CBC 0625497 
CBC 0626497 

THIRD PARTY AUTOMOBILE LIAS rY 
- Owned Vehides 

UMBRELLA LIABILITY 
- ln excess of Th ird Party AulomobU L Jbifity Limits -
Policy# CBC 06229-46 

Ne>rJltxdgc General ln$Urance C0tpor.iwn 

Policy#: CBC0622946 

Nonhtwc,;e Gcneral lnsur;inec Co:por.ioon 

Po!icy #: CBC0622946 

LIMIT 

$1,000,000 
$5,000,000 
$1,000,000 
$1,000,000 

S29,000,000 

Per occurrence 

S1 ,000,000 

S29,000,000 
Per occ;u mmce 

if! TAL LIMIT OF LIABILITY (COMMERCIAL GENERAL LIABILITY) $30,000,000 

To;r, L LIMIT OF LIABILITY (THIRO PARTY AUTOMOBILE LIABILITY) 

I 

I 
CONTRACTOR'S EQUIPMENT I d Schedule) Nor.ntro;;e G'""""""'"'" Co,poo,-

- Al Risk. subject to policy Terms, ,ons and Ocduchblcs Policy#: CBC 0626497 

$30,000,000 

Equ'?"lenl 0M1C'C 
aoc.lor long Term 
Leased by Named 

lns.ured 

POLICY PERIOD 

January 1, 2018 
January 1. 2019 

January 1, 2018 

January 1, 2019 

January 1, 2018 
January 1, 2019 

January 1, 2018 
January 1, 2019 

Pcr Occurrence 

Per Occurumcc 

January 1, 2018 
January 1, 2019 

WAIVER OF SUBROGATION O ON TRACTORS EQUIPMENT COVERAGE to be provided In favour of the Certificate Holder(o}, but only 
when tho partial or sole negllgehc of the Certificate Holder(s) Is not tho proximate cause of the loss or damage. 

co,e""" ~• ~~, "'"' , 1, 1 
""' " •• "•" '"'""' "'" ""= "' ,~ .. , ,._, • "' """ ,, .. , """''· om,'° 

NOTE: It is agrood that MOD olcpments {197 Yonge) Limited Partnorship, Tuckor Hi-Riso Construction Inc. is(are) added as Additional 
lnsured(s) with respe<jt t Commercial General Liability and Umbrella Liability and then only with respect to liability arising out of the 
operations of the Na 

I 
Insured at the above noted project I location. 

OD Developments (197 Yonge} Limited PartncrshiP'\'111 be given 60 days prior vmtten notice or C3nceilation· 
I General Liabibty and Umbrella Liability and 1 S days v.ith respect to Third Party Liability (Owned vehides) , 

onditions apply. 

This Cenificate of Insurance does not ny way amend or allerthe lcnns, conditions and.exciusions of the policies mentioned above. 

.. •l?c!ted at Coocord, Ontario this: 

A,t_ the office at: 

December 19, 2017 

MASTERS INSURANCE LIMITED 
7501 Keele Street, Suite # 400 
Concord, Ontario, L4K 1Y2 
Tel: u 905-738-4164, Fax n 905-738-5143 

MASTER.$.J!'JSUJW'¢E. µMITTD 

~c.Fl ...... .... ~~'7-t.~~ -~: ......... . 
Daniela Garen ' • 
(Authorized Representative) 

to 

to 

lo 

to 

to 

308



-107 Basaltic Road 

~ FORMA-CON CONSTRUCTION Concord. Ontario 

L-lK -l\VR 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Holdback 
7. Holdback Released 
8. Current Holdback (6-7) 

$1,973,000 . 00 
$0.00 

9. Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

Phone (905 l 303-80 I 0 

Fax (905) 303-80 13 

Project: 15300 
MASSEY TOWER 

Date: May 23/18 

Appl#: 32 

$20,429,000.00 
$0.00 
$0.00 

$20,429,000.00 

$19,730,000.00 

$1,973,000.00 

$17,757,000.00 

$17,487,000.00 

$270,000.00 

-------========== 

$35,100.00 

$305,100.00 
- ------========== 

Total 

$20,429,000.00 

$17,757,000.00 

$2,672,000.00 
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WSID 
cspaat 

OHT/l. fl I 0 

2learance Certificate/ Certificat de decharge 

Contractor Legal / Trade Name / Contractor 
Appellation commerciale ou raison Address/ 
sociale de !'entrepreneur Adresse de 

!'entrepreneur 

1033803 ONTARIO INC./ FORMA-CON 407 BASAL TIC 
CONSTRUCTION / FORMA FINISHING RD, 

CONCORD, 
ON, L4K4W8, 
CA 

Contractor 
Classification 
Unit and 
Description I 
Unite de 
classification 
de 
!'entrepreneur 
et description 
4224-001: 
Concrete 
Finishing 
4222-001: Form 
Work (High-
Rise) 
4222-002: Form 
Work (Low-
Rise) 

Principal Legal/ Trade Name/ Principal Clearance Validity period 
Appellation commerciale ou raison Address/ certificate (dd-mmm-
sociale de !'entrepreneur principal Adresse de number/ yyyy) I Periode 

!'entrepreneur Numero du de validite 
principal certificat de (jj/mm/aaaa) 

decharge 

MOD DEVELOPMENTS (197 YONGE) LP 8 price st, W200000EHS0 22-May-2018 to 
toronto , ON, u 20-Jul-2018 
CAN 
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THIS rs TO CERTIFY TO: 

CERTIFlCATE OF INSURANCE • 18-19-026 

MOD Developments (197 Yonge) Limited Partnership 

8 Prtce Streel 4th Floor 
Toronto, Onlario 
M4W1Z4 

that Poucy(les) of Insurance as herein desctibed have boon issued to the Insured named this date. 

NAMED INSURED: Forma Con ConstruetJon 
a Division of 1033803 Ontario Inc. 

407 Basaltic Road, 
C011cord, Ontarto 
L4K4W8 

COMMERCIAL GENERAL WASILITY (OCCURRENCE FORM) 
r Applf.::ab/o to Off Sito Operations ONLY/ 
( Wmp-Up Llabl//ty In effect for proloct noted horoin J 

Each Occurrence Limit: 
General Aggregate Limit: 
Products and Completed Operations Aggregate Umlt: 
Non-Owruld Autamoblle Uoblllty: 
Including: 

Northbd:jgo General lnsumnco COfpora!Scw"I 

Policy #: CBC 0626497 

• Personal Injury, Broad Form Property Oamago & Completed OpemU011s 
• Blanket Contractual IJabllity, C011tingent Employers Liability 
• Mould and Fungi, XCU Exclusion deleted 
- Rip & Tear-completed operations ($500,000 per claim I aggmgato) 
- cross Liablfity I Severab!Rty of Interest Clause, Owners Contractors Protcciive 
• Contingent Wrap-up Llabillty (DID Included), Hock Uabllity, Tenants Legal Liabllity 

UMBREU.A LIABILITY Northbtl:>gc Gener.II """""'"" Corpc""""1 

• In excess of Under!y!ng Commercial General Llabllily Llmit • Pof,cy o Polley ti: CBC0626497 
CBC0626497 

THIRD PARTY AUTOMOBILE LIABILITY Northbri:igo GenetaJ ml.lraneo COfpora:tion 

• Owned Veltlc!os Policy#: CBC0622946 

UMBREU.A WAStUTY Nonr.brtlgo Ge.icral """"'11c:o Co,poralion 

- In oxcoss of Thin! Party Automobiio Llablity Limits • Policy#: CBC0822948 
Pof,cy II CBC 0622946 

TOTAL LIMIT OF LIABllJlY (COMMERCIAL GENERAL WASILITY) 

TOTAL LIMIT OF LIABILITY (THIRD PARTY AUTOMOBILE WASILITY) 

CONTRACTOR'S EQUIPMENT (OWnod Schodulo) 
• All Risk, subjotl to poEcy Terms, Exe!uslons and Doductiblos 

N~ General tnsun:mc.o Corpotittlon 

Policy #: CBC 0628497 

$1,000,000 
$5,000,000 
$1,000,000 
$1,000,000 

$29,000,000 

P¢t occurrcneo 

$1,000,000 

$29,000,000 
Per oc:curronco 

$30,COO,DOO 

$30,000,000 

Equipm cnt OVdlcd 
llnd/ofl.Ol'9TCffl1 

·Leased by Named -

January 1, 2018 
January 1, 2019 

January 1, 2018 

January 1, 2019 

January 1. 2018 
January 1, 2019 

January 1, 2018 
January 1, 2019 

p., Oocum:o<:o 

Pcroa:.m.nco 

January 1, 2018 
January 1, 2019 

WAIVER OF SUBROGATION ON CONTRACTORS EQUIPMENT COVERAGE to bo provided In favour of tho Cortlncato Holder(s), but only 
when tho partlel or solo negllgonee of tho Cortlflcato Holdor(s) ts not tho proximate cause oftho loss or damage. 

COVERING: Wort< usual to tho operations oflho Named Insured with respoct to: Massey Tower• 179 Yonge Street, Toronto, Ontario 

NOTE: tt Is agmad that MOD Developments (197 Yonge) Limited Partnership, Tucker HI-Risa Construction Inc. ls(ere) added as Addllional 
lnsured(s) with respect to Commercial General Uabilty end Umbrella Uablrity and then only with respect to Uabll!ty artsing out of the 
operations of the Named insured at Iha above noted project I location. 

to 

to 

to 

to 

to 

tt Is further agreed that MOD Developments (197. Yonge) Limited PartnershlpwlO ba given 60 deys prtorwritten notk:e·of cancellation' 
with mspect to Commercial General Liability and Umbrella Liability and 15 days with respect to Third Party LlablOty (Owned vehldes), •· 
oxcapl where Stalutory Conditions apply. 

, This Cernficate of Insurance does not In any way amend or alter !he terms, condlUons·and-oxdusions of !he policies mentioned above. 

... •~~led at Concord, Ontario this:. 

AJ. the office ot 

December 19, 2011 

MASTERS INSURANCE LIMITED .. 
7501 Keele Stroot, Sulto # 400 • 
Concord, Ontario, L4K 1Y2 
Toi: # 905-738-4164, Fax# SOS-738-5143 

Daniela Garerl 
(Authorized Represenlativa) 
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-\07 Basa llic Road 

FORMA-CON CONSTRUCTION Concord . Ontario 

( A D I V I S I O N O F I O -' ., X O 3 0 N T ,\ R I O I i's C. l L-lK -1\VS 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1 . Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4 . Contract Amount to Date 

5. Total Progress 
6 . Holdback 
7 . Holdback Released 
8. Current Holdback (6-7) 

$2,003,000.00 
$0.00 

9. Total Progress Less Curr .Holdback (5 -8 ) 

10 . Less line 9 from previous application 

11 . NET AMOUNT PAYABLE THIS APPLICATION (9-10 ) 

12. Balance Unpaid Under Contract (4- 9) 

13. GST/HST BN # 135726081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11 +13) 

l'hon~ (9051 :103-80 10 

Fax (905) 30:1-801:1 

Project: 15300 
MASSEY TOWER 

Date: Jun 30/18 

Appl # : 33 

$20,429 , 000.00 
$0.00 
$0.00 

$20,429,000.00 

$20,030,000.00 

$2,003,000.00 

$18,027,000.00 

$17,757,000.00 

$270,000.00 

$35,100.00 

$305,100.00 

Total 

$20,4 2 9,000.00 

$18,027,000.00 

$2,402,000.00 
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WSID 
CSJ?,~1 
::::Iearance Certificate / Certificat de decharge 

Contractor Legal / Trade Name / Contractor Contractor Principal Legal/ Trade Name/ Principal Clearance Validity period 
Appellation commerciale ou raison Address/ Classification Appellation commerciale ou raison Address/ certificate (dd-mmm-
sociale de !'entrepreneur Adresse de Unit and sociale de !'entrepreneur principal Adresse de number/ YYYY) / Periode 

!'entrepreneur Description / !'entrepreneur Numero du de validlte 
Unite de principal certificat de ijj/mm/aaaa) 
classification decharge 
de 
!'entrepreneur 
et descriotion 

1033803 ONTARIO INC./ FORMA-CON 407 BASALTIC 4224-001: MOD DEVELOPMENTS (197 YONGE) LP 8 price st, W200000EHS0 22-May-2018 to 
CONSTRUCTION/ FORMA FINISHING RD, Concrete toronto , ON, u 20-Jul-2018 

CONCORD, Finishing CAN 
ON, L4K4W8, 4222-001: Form 
CA Work (High-

Rise) 
4222-002: Form 
Work (Low-
Rise) 
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THIS IS TO CERTIFY TO: 

CERTIFICATE OF INSURANCE • 18-19-026 

MOD Developments (197 Yonge) Limited Partnorshlp 

8 Price Streei 4th Floor 
Toronto, Onlarto 
M4W1Z4 

that PoficyQes) of Insurance es herein descrtbed have been issued to the tnsured named this date. 

NAMED INSURED: Fonna Con Construction 
a Division of 1033803 Ontario Inc. 

407 Basaltic Road, 
Concord,Ontano 
L4K4W8 

COMMERCIAL GENERAL LIABILITY (OCCURRENCE FORM) 
( Applicable to Off Site Operations ONLY! 
(Wrap.Up Llabljlty In effect for pro/act noted heroin J 

Each Occutrenco Limlt: 
General Aggrogate Umlt: 
Products and Completed Operations Aggregate Limlt: 
Non-Owned Automoblle Uablllty: 
Including: 

N~ General lnwronca Coq>oratton 

Policy#: CBC 0626497 

- Personal Injury, Broad Fonn Property Damage & Completed Operations 
• Blanket ContradlJal llablaty, Contingent Employers LJablUty 
- Mould and Fungi, XCU Exciuslon deleted 
• Rip & Tear-<::0mpleted operations ($500,000 per dalm I aggregate) 
- Cress Llabmty / SeverablUty of Interest ClauSe, Owners Contractors Protective 
• Contingent wrap-up LlabUlty (DID Included), Hook Liability, Tenants Legal Liability 

UMBRELLA LIABILITY NOC1hl:>rllgc G<netol 1r=r.u!<:e Corporallon 

- In axccu of Undor1y!ng Commen:ial Ganoral Liability Umit • Polley ti Polley#: CBC 0628497 
CBC062&197 

THIRD PARTY AUTOMOBILE LIABILITY N""'1b<tlgc Gencral lr=r.u!<:e Cc<po<alion 

• OWned Vehides Policy #: CBC0622946 

UMBRELLA LIABILITY N~ Genera] tnsuranec CcfporaUon 

• In excess of Third Party Au1omob!la llabiity l.irms • Polley#: CBC0622946 
Policy ti CBC 0622946 

TOTAL LIMIT OF LIABILITY (COMMERCIAL GENERAL LIAB!UTY) 

TOTAL LIMIT OF LIABILITY (THIRD PARTY AUTOMOBILE LIABILITY) 

CONTRACTOR'S EQUIPMENT (OWned Schedule) 
• All Risk, subject to pollcy Torms, Exclusions and Doductibl<!s 

Northbri:jge Gc:ncrul tnsurnnco C01poratlon 

Poflcy #: CBC 0625497 

$1,000,000 
$5,000,000 
$1,000,000 
$1,000,000 

$29,000,000 

Por oc:currc:ru:o 

$1,000,000 

$29,000,000 
Per occum:nc;o 

$30,000,000 

$30,CDO,OOO 

Eqlllpment OM>cd 

-~ T<rm 
·I.cued by Named 

Insured 

January 1, 2018 
January 1, 2019 

January 1, 2018 

January 1, 2019 

January 1, 2018 
January 1, 2019 

January 1, 2018 
January 1, 2019 

Pct OOOJrrenca 

Petel<:amu.co 

January 1, 2018 
January 1, 2019 

WAIVER OF SUBROGATION ON CONTRACTORS EQUIPMENT COVERAGE to be provided In favour of tho Certificate Holdor(s), but only 
v.ilen tho partial or sole nagllgcnce of tho Certificate Holder(s) Is not tho proximate cause of tho loss or damago. 

COVERING: Work usual to tho operations of the Named Insured with respect to: Massey Tower -179 Yonge Street, Torcmo, Ontario 

NOTE: It Is agreed that MOD Developments (197 Yonge) LimHed Partnership, Tucker Hi-Rise Construct!on Inc. is(aro) added as Additional 
lnsurad(s) with respect to Commercial General Llablllty and Umbrella Llabifity and than only with respect to uabifrty arising out of the 
operations of the Named Insured at tho above noted projed / location. 

to 

to 

to 

to 

to 

It is further agreed that MOD Developments (197.Yonge) Limited Pimnershlpwlll be given 60 deys prior written nOtice·of carn:enauon· 
with respect to Commercial General Liability and Umbrella Liability and 15 days with respeci to Third Party Llablfity (Owned vehldos), •· 
except wtlare Statutory Conditions apply. 

This Certificate of Insurance does not in Brr'/ way amend or alter the terms, condltions·and-exdusions of the policies mentioned above. 

.... •~'jled at Concord, Ontaifo this: 

A,t_ tho office ot 

December 19, 2017 

MASTERS INSURANCE LIMITED 
7501 Keele Street, Sulto ti 400 
Concord, Ontario, L4K 1Y2 
Tel:# 905-738-4164, Fax II 905-738-5143 

Daniela Garen 
(Authorized Representative) 
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► 
► 

FORMA-CON CONSTRUCTION Concord. Omariu 

(A D I V I S I ON O F 111 3:1803 ONTA R I O I NC . l L-I K ~\VX 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 

, ,., ::,;c: 

6. 
7. 

Holdback 
Holdback Released 

$2,030,204.26 
$0.00 

8 . Current Holdback (6-7) 

9. Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13 . GST/HST BN # 135726081 

14 . TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

. .,, 

/ .: zo j Phunc (905 I .10.1-80 I 0 

Fa., (905J .10.1-801.l 

-· 
Project: 15300 
MASSEY TOWER 

Date: Jul 20/18 

Appl# : 34 

$20,429,000.00 
$122,042.58 

$0.00 

$20,551,042.58 

$20,302,042.58 

$2,030,204.26 

$18,271,838.32 

$18,027,000.00 

$244,838.32 

$31,828.98 

$276,667.30 

Total 

$20,551,042.58 

$18,271,838.32 

$2,279,204.26 

-----============ 

YUCKER HIR SE 
CONS7RUCTION INC. 

COST CODE PROJECT 

ACCTNG 
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:::::Icarancc Certificate / Certificat de dccharge 

Contractor Legal / Trade Name / Contractor Contractor Principal Legal/ Trade Name/ Principal Clearance Validity period 
Appellation commerciale ou raison Address I Classification Appellation commerciale ou raison Address/ certificate (dd-111mm-
sociale de !'entrepreneur Adresse de Unit and sociale de !'entrepreneur principal Adresse de number/ YYYY) / Periode 

l'entrepreneur Description I !'entrepreneur Numero du de validite 
Unite de principal certificat de (jj/m111/aaaa) 
classification decharge 
de 
('entrepreneur 
et description 

1033803 ONTARIO INC./ FORMA-CON 407 BASAL TIC 4224-001: MOD DEVELOPMENTS (197 YONGE) LP 8 price st, W200000EHS0 22-May-2018 to 
CONSTRUCTION/ FORMA FINISHING RD, Concrete toronto , ON, u 20-Jul-2018 , 

CONCORD, Finishing CAN 
ON, L4K4W8, 4222-001: Form 
CA Work (High-

Rise) 
I 4222-002: Form 

Work (Low- I 
Rise) I 

316



:::Iearance Certificate / Ccrtificat de dcchargc 

Contractor Legal / Trade Name / Contractor Contractor Principal Legal / Trade Name I Principal Clearance Validity period 
Appellation commerciale ou raison Address/ Classification Appellation commerciale ou raison Address/ certificate (dd-n,mm-
sociale de !'entrepreneur Adresse de Unit and sociale de ('entrepreneur principal Adresse de number I YYYY) f Periode 

!'entrepreneur Description / !'entrepreneur Numero du de Vc\lidite 
Unite de principal certificat de Oj/m111/aaaa) 
classification decharge 
de 
!'entrepreneur 
et description 

1033803 ONTARIO INC./ FORMA-CON 407 BASAL TIC 4224-001: MOD DEVELOPMENTS (197 YONGE) LP 8 price st, W200000EHS0 22-May-2018 to 
CONSTRUCTION / FORMA FINISHING RD, Concrete toronto , ON, u 20-Jul-2018 

CONCORD, Finishing CAN 
ON, L4K4W8, 4222-001: Form 
CA Work (High-

Rise} 
I 4222-002: Form I 

Work (Low- I 
Rise) I 
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-107 Basalik Ro:tcl 

FORMA-CON CONSTRUCTION Concord. Omano 

► ( 1-\ D I V I S I O N O F I O 3 3 8 0 .1 0 N T A R I O I N C. ) L-1K -1\\'8 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE} LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. 
7. 

Holdback 
Holdback Released 

$2,038,704.26 
$0.00 

8. Current Holdback ( 6-7) 

9. Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9 - 10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

TUCKER HIRISE 
CONSTRUCTION INC. 

cos,CODE PROJECT 

ACC"{NG 

PROJ.MGR. 

OWNER 

Phone 1905) JUJ-8010 

Project: 15300 
MASSEY TOWER 

Date: Aug 20/18 

Appl #: 35 

$20,429 , 000.00 
$122,042.58 

$0.00 

$20,551,042.58 

$20,387,042.58 

$2,038,704.26 

$18,348,338.32 

$18,271,838.32 

$76,500.00 

$9,945.00 

$86,445.00 

Total 

$20,551,042.58 

$18,348,338 . 32 

$2,202,704.26 
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WSID t 
CSR!~o 
:Iearance Certificate / Certificat de decharge 

Contractor Legal / Trade Name / Contractor Contractor Principal Legal / Trade Name / Principal Clearance Validity period 
Appellatlon commerclale ou raison Address/ Classification Appellation commerciale ou raison Address/ certificate (dd-mmm-
sociale de !'entrepreneur Adresse de Unit and sociale de !'entrepreneur principal Adresse de number/ yyyy) / Periode 

!'entrepreneur Description / !'entrepreneur Numero du de validlte 
Unite de principal certiflcat de OJ/mm/aaaa) 
classification decharge 
de 
!'entrepreneur 
et descriotlon 

1033803 ONTARIO INC./ FORMA-CON 407 BASAL TIC 4224-001: MOD DEVELOPMENTS (197 YONGE) LP 8 PRICE ST, W200000EO0Z 25-Jul-2018 to 
CONSTRUCTION / FORMA FINISHING RD, Concrete TORONTO, E 22-Sep-2018 

CONCORD, Finishing ON, M4W1Z4, 
ON, L4K4W8, 4222-001: Form CAN 
CA Work (High-

Rise) 
4222-002: Form 
Work (Low-
Rise) 

~ , 
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.. 

THIS IS TO CERTIFY TO: 

CERTIFICATE OF INSURANCE - 18-19-026 

MOO Developments (197 Yonge) Limited Partnership 

8 Price Sttoo~ 41h Floor 
TOI0<1to, Onteno 
M4W124 

!hat PoficyQes) of Insurance as herein desaibed heve been issued to the Insured named !his dale. 

NAMED INSURED: Forms Con Conotructlon 
a Division or 1033803 Ontario Inc. 

407 Basaltic Road, 
ccncoro, Onlano 
L4K4W8 

COMMERCIAL GENERAL LIABILITY (OCCURRENCE FORM) 
( Appl/cable to Off Sito Operations ONLY! 
( Wrap-Up Lfabll/ty In effect for pro/ect noted herein) 

Eaeh Occurrence Umlt: 
General Aggregate Umll: 
Products and Completed Operations Aggrcgato Umll: 
Non-Owned Automobile UabUlty: 
Including: 

INSURER,&'POUCY.#. • 

Northbf~ General lrm:raneo Ccrpor..Uon 

Poticy #: CBC 0626497 

• Porsonal Injury, Broad Form Property Damage & Completed OpcraUons 
• Blanket Contractual LJablUty, Contingent Employers Uabifity 
- Moukl and Fungi, XCU Exclusion deleted 
- Rip & Tear-<Xll!lp!eted operations ($500,000 per claim/ aggregate) 
• Cross Liallilily / Severab!fity of Interest Clauso, Owners Contractorn Protective 
• Contingent Wtap-<ip Liability (DID Included), HOOl< Liability, Tenants Legal Uabifity 

UMBREUA LIABILITY 

- In exeess of Underlying Commercial General Uabl5ty Limit. Policy# 
CBC 0626497 

THIRD PARTY AUTOMOBILE LIABILITY 
• Owned Vehicles 

UMBREUA LIABILITY 
- In oxcoss of Third Party Automob!lo Liability Limits • 
Polley II CBC 0622946 

N~o Gcnetcl ln:$Utane.a COl'J)OrutiOn 

Poficy #: CBC 0626497 

N°""""'QOGener.tllnsw.m«>Ccrpora:l>n 

Policy#: CBC0622946 

NOlt!lbrllgo Gor....i !nsuratlco Ccrponi!lon 

Poflcy#: CBC0622946 

$1,000,000 
$5,000,000 
$1,000,000 
$1,000,000 

$29,000,000 

Per oeeuncnco 

$1,000,000 

$29,000,000 
Per oe-cummca 

TOTAL LIMIT OF LIABILITY (COMMERCIAL GENERAL LIABILITY) $30,000,000 

TOTAL LIMIT OF LIABILITY (TIIIRD PARTY AUTOMOBILE LIABILITY) $30,000,000 

CONTRACTOR'S EQUIPMENT (OWned Schedule) 
• AD Risk. subject to pol!cy Terms, Exclusions and Ocductlb!os 

N~ Gcneni:I ll'lsuranoo Cocporatlon 

Po!icy #: CBC 0626497 
Eq~c,,10..,cd 
and/ort.or,g Tcnn 

• Leased by Named -

January 1, 2018 
January 1, 2019 

January 1, 2018 

January 1, 2019 

January 1, 2018 
January 1, 2019 

January 1, 2018 
January 1, 2019 

PcrOccmrcnoo 

Pct oc:.utcnce 

January 1, 2018 
January 1, 2019 

WAIVER OF SUBROGATION ON CONTRACTORS EQUIPMENT COVERAGE to be provided In favour of tho Certlflcolo Holdor(s), but only 
when the partial or solo negllgonce of tho Cortmcato Holder(s) Is nottho proximate cause of!ho Joas or damage, 

COVERING: Work usual to tho operalfons of tho Named Insured with respect to: Massey Towor -179 Yonge Stroot, Toronto, Ontario 

NOTE: It is agreed that MOD Developments (197 Yonge) Umlled Partnership, Tuci<er Hi-Riso Construction Inc. ls{aro) added as Additional 
lnSured(s) with respect to Commercial General Liability and Umbrella Uability and titan only with respect to liability artsing out of the 
operaUons of !he Named Insured at the aoove no tad project/ location. 

tt is further agreed that MOD Developments {197.Yonge) Umltad PartnershlpwiU be given 60 days prior written notlce·of cancellation· 
with respect to Commercial General Llab!Uty and Umbral:a Liability and 15 days with respect to Tolrd Party Uabiaty (Owned vehldes), 
except where Statutory Conditions apply. 

.. , This Certllicate of Insurance does not in atr, way amend or alter lite terms, condltions·and-exduslons of Iha policies mentioned above. 

... <1?,tod at Concord, Ontario this:_ 

A.t, !he office ct 

December 19, 2017 

MASTERS INSURANCE LIMITED 
7501 Keele Street, SUlto ti 400 
Concord, Ontario, L.4K 1Y2 
Tel: ti 905-738-4164, Fax ti 905-738-5143 

MASTERS_!W 
Pf;H ___ ,1.,,,.,, 
............................... 
Daniela Garen 
(Autholized Reprasantative) 

lo 

to 

lo 

lo 

lo 
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-107 Ba,a liic Road 

FORMA-CON CONSTRUCTION Concord. 0 111,ino 

► ( A D I V I S I ON O F 10 33803 ONTAR I O INC.) L-lK -1\VH 

APPLICATION FOR PAYMENT 

MOD DEVELOPMENTS (197 YONGE) LP 
c/o TUCKER HIRISE CONSTRUCTION 
3755 VICTORIA PARK AVENUE 
TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 
2. Authorized Changes to Date 
3. Unapproved Changes to Date 

4. Contract Amount to Date 

5. Total Progress 
6. Holdback 
7. Holdback Released 

$2,038,704.26 
$0.00 

8. Current Holdback (6-7) 

9. Total Progress Less Curr.Holdback (5-8) 

10. Less line 9 from previous application 

11. NET AMOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9) 

13. GST/HST BN # 135726081 

14. TOTAL AMOUNT PAYABLE 
THIS APPLICATION (11+13) 

TUCKER HIRISE 
CONSTRUC710N INC. 

COS7CODE PROJECT 

ACCrNG 

PROJ. MGR. 

OWNER 

Phone 1905) 303-80 I 0 

Fa, (905) 303-80 I J 

Project: 15300 
MASSEY TOWER 

Date: Aug 20/18 

Appl #: 35 

$20,429,000.00 
$122,042.58 

$0.00 

$20,551,042.58 

$20,387,042.58 

$2,038,704.26 

$18,348,338.32 

$18,271,838.32 

$76,500.00 

$9,945.00 

$86,445 . 00 

Total 

$20,551,042.58 

$18,348,338.32 

$2,202,704.26 

------=-========= 
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FORMA-CON CONSTRUCTION 
( A D l V l S l O t-, 0 F I O 3 3 8 0 3 0 N T A R I O I N C . ) 

APPLICATIO!I FOR PAYliENT 

HOD DEVELOPMENTS (197 YONGE) LP 

c/o TUCKER HIRISE COIISTRUCTION 

3755 VICTOR1A PARK AVENOE 

TORONTO, ONTARIO MlW 3Z4 

1. Original Contract Sum 

2. Authorized Changes to Date 

3. Unapproved Changes to Date 

4. Contract Amount to Date 

5 . Total Progress 

6. Holdback $2,039,245-02 

7. Holdback Releaaed $0.00 

8. Current Holdback (6-7) 

9. Total Progreas Less Curr.Holdback (5-B) 

10. Loss line 9 f rom previous application 

ll. NET l\HOUNT PAYABLE THIS APPLICATION (9-10) 

12. Balance Unpaid Under Contract (4-9 ) 

13. GST/HST BN I 135726081 

14. TOTAL AMOUNT PAYABLE 

THIS APPLICATION (11+13) 

Project: 15300 

HASSEY TOWER 

Date: Nov 22/18 

Appl I: 36 

$20,429,000.00 

$127,450.18 

$0.00 

$20,556,450.18 

$20,392,450 . 18 

$2,039,245.02 

$18,353,205.16 

$18,348,338 . 32 

$4,866.84 

$632.69 

$5,499.53 

Total 

$20,556,450 . 18 

$18,353,205.16 

$2,203,245.02 

407 Basallic Road 

Concord, On1ario 

L4K 4\1/8 

Phone (905) 303-8010 

Fax (905) 303-80 I 3 

322



I ,, ' I 

WORK ORDER '~ 7 4 9 

FORMA-CON CONSTRUCTION 
(A D[Y!S!ON O P 1 ◄ 28508 ONTARIO LfM I TEn) 

~07 Dua!tic Road, COllcord, OnLU'io, UK 4W8 
Phone (905) 303-8010 Fax (905) 303-8013 Email: fonmicon@mzil2-rube.com 

PROJECT ,,-/,7,:,, <. l :I 
I 

,• 

./,) ,'.,../.C; -l 

NO. SUPPLY OF LABOUR HOURS 

Carpenter 

Labourer 
,., .,, 
.?- Cement Finisher '/ ./ , 

'/ f7r.1f7. 
Crnno 

Crane Opel'lltor 

Swamper 

Steelman 

WORK PERFORMED: 
/ , -;,;; / ,, 

.n / 
,, ....,, 

I ·?": ) _r- ,,-7 <.'J ,,r i - : I I • ] ,·.,, ~··. ' } ,· I .. i.i ~ 

_,,- r / 
I -: · .,.' 

MATERIAL/ EQUIPMENT: I' 

i I ., ... I I 
.. ,-k· f-1 i('\1\ / 

\ yui r1 r' (I ...\ 

-v-:., l . !} 1-

, - , 
I f , 

, , 

TOTAL 

,. -, ~) 
..... ---~--
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cc. I 

This is Exhibit / b :eferred to in the 

Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

A commissioner for taking Affidavits 

64906074.1 
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Ontario Cr, 

Profile Report 

1033803 ONTARIO INC. as of January 27, 2022 

Act 
Type 
Name 
Ontario Corporation Number (OCN) 
Governing Jurisdiction 
Status 
Date of Incorporation 
Registered or Head Office Address 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

~aufuaJ#~ 
Director/Registrar 

Transaction Number: APP-655868715648 
Report Generated on January 27, 2022, 08:58 

Business Corporations Act 
Ontario Business Corporation 
1033803 ONTARIO INC. 
1033803 
Canada - Ontario 
Active 
June 16, 1993 

Ministry of Government and 
Consumer Services 

407 Basaltic Road, Concord, Ontario, Canada, L4K 4W8 

ThlS report sets out the most recent information filed on or after June 27, 1992 1n respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report ls generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 

Page 1 of9 
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Active Director(s) 
There are no active Directors currently on file for this corporation 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

1ef~~~ 
Director/Registrar 

Transaction Number: APP-655868715648 
Report Generated on January 27, 2022, 08:58 

This report sets outthe most recent information filed on or after June 27, 1992 in respect of corporations and Apnl 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 

Page 2 of 9 

326



Active Officer(s) 
Name 
Position 
Address for Service 

Date Began 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

~tU.&ua;,,pl~ 
Director/Registrar 

Maria BOT 

Transaction Number: APP-655868715648 
Report Generated on January 27, 2022, 08:58 

Authorized Signing Officer 
1065 Lakeshore Road East, Oakville, Ontario, Canada, L3T 
7P6 
June 30, 1998 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect ofBus1ness Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent Information filed and recorded 1'n the electronic records maintained by the Ministry up to the "as of" date indicated on the report. 
Additional historical information may exist In paper or microfiche format. 

Page 3 of9 
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Corporate Name History 
Name 
Effective Date 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

~~~~ 
Director/Registrar 

1033803 ONTARIO INC. 
June 16, 1993 

Transaction Number: APP-655868715648 
Report Generated on January 27, 2022, 08:58 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and Apnl 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as of' date lnd!Cated on the report. 
Additional historical information may exist in paper or microfiche format. 

Page 4 of 9 
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Active Business Names 

Transaction Number: APP-655868715648 
Report Generated on January 27, 2022, 08:58 

This corporation does not have any active business names registered under the Business Names Act in Ontario. 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

1ef~,,p7~ 
Director/Registrar 
This report sets outthe most recent information filed on or after June 27, 1992 in respect of corporations and Apnl 1, 1994 in respect ofBusiness Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the ''as of'' date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 

Page 5 of9 
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Expired or Cancelled Business Names 
Name 
Business Identification Number (BIN) 
Status 
Registration Date 
Expired Date 

Name 
Business Identification Number (BIN) 
Status 
Registration Date 
Expired Date 

Name 
Business Identification Number (BIN) 
Status 
Registration Date 
Expired Date 

Name 
Business Identification Number (BIN) 
Status 
Registration Date 
Expired Date 

Name 
Business Identification Number (BIN) 
Status 
Registration Date 
Expired Date 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

11'~~~ 
Director/Registrar 

FORMA-FINISHING 
210415576 
Inactive - Expired 
April 14, 2011 
April 13, 2016 

FORMA FINISHING 
250674512 
Inactive - Expired 
July 06, 2015 
July 05, 2020 

FORMA FINISHING 
210415527 
Inactive - Expired 
April 14, 2011 
April 13, 2016 

Transaction Number: APP-655868715648 
Report Generated on Janua ry 27, 2022, 08:58 

FORMA-CON CONSTRUCTION 
210415907 
Inactive - Expired 
April 14, 2011 
April 13, 2016 

FORMA-CON CONSTRUCTION 
250674520 
Inactive - Expired 
July 06, 2015 
July 05, 2020 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 

Page6of9 
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Document List 

Filing Name 

CIA - Notice of Change 
PAF: RALPH AQUINO - DIRECTOR 

CIA - Notice of Change 
PAF: BETH E CANAM - OTHER 

Annual Return - 2016 
PAF: JOHN AQUINO - DIRECTOR 

Annual Return - 2015 
PAF: JOHN AQUINO - DIRECTOR 

Annual Return - 2014 
PAF: JOHN AQUINO DIRECTOR 

Annual Return 2013 
PAF: JOHN AQUINO - DIRECTOR 

Annual Return - 2012 
PAF: JOHN AQUINO - DIRECTOR 

Annual Return - 2011 
PAF: JOHN AQUINO - DIRECTOR 

Annual Return - 201 O 
PAF: RALPH AQUINO - DIRECTOR 

Annual Return - 2009 
PAF: RALPH AQUINO - DIRECTOR 

CIA - Notice of Change 
PAF: AUSTIN PERSICO - OTHER 

Annual Return - 2008 
PAF: RALPH AQUINO - DIRECTOR 

Annual Return - 2007 
PAF: RALPH AQUINO - DIRECTOR 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

1:f'~,,t:J~ 
Director/Registrar 

Effective Date 

April 15, 2021 

Transaction Number: APP-655868715648 
Report Generated on January 27, 2022, 08:58 

November 21, 2018 

July 09, 2017 

July 17, 2016 

July 18, 2015 

November 08, 2014 

July 20, 2013 

July 14, 2012 

July 30, 2011 

July31,2010 

December 09, 2009 

July 11, 2009 

August 09, 2008 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
tor a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the ''as of" date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 

Page 7 of9 
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BCA - Articles of Amendment 

Annual Return - 2006 
PAF: RALPH AQUINO - DIRECTOR 

Annual Return - 2005 
PAF: RALPH AQUINO - DIRECTOR 

Annual Return - 2004 
PAF: RALPH AQUINO - DIRECTOR 

Annual Return - 2003 
PAF: RALPH AQUINO - DIRECTOR 

Annual Return - 2002 
PAF: RALPH AQUINO - DIRECTOR 

Annual Return - 2001 
PAF: RALPH AQUINO - DIRECTOR 

CIA - Notice of Change 
PAF: ALLAN ZENER- OTHER 

Annual Return - 2000 
PAF: RALPH AQUINO 

SCA - Articles of Amendment 

CIA - Notice of Change 
PAF: ALLAN ZENER- OTHER 

CIA - Notice of Change 
PAF: SHELDON PARKER - OTHER 

Annual Return - 1994 
PAF: ANA DEBORTOLI - OFFICER 

CIA - Notice of Change 
PAF: ALLAN ZENER OTHER 

Other - SPECIAL NOTICE 2 
PAF: OTHER 

CIA - Initial Return 

Certified a true copy of the record of the Ministry of Government and Consumer Services. 

,b-f~,.,::J~ 
Dlrector/Reg1strar 

Transaction Number: APP-655868715648 
Report Generated on January 27, 2022, 08:58 

December 21, 2007 

July 28, 2007 

July 15, 2006 

July 23, 2005 

July 31, 2004 

July 20, 2003 

July 21, 2002 

October 25, 2001 

August 01, 2001 

September 01, 1999 

January 15, 1999 

April 24, 1998 

July 26, 1995 

December 20, 1994 

July 27, 1994 

July 13, 1993 

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and Apnl 1, 1994 in respect ofBusiness Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report Is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as of' date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 

Page 8 of 9 
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PAF: SHELDON PARKER - OTHER 

BCA - Special Resolution 

BCA - Articles of Incorporation 

July 13, 1993 

June 16, 1993 

Transaction Number: APP-655868715648 
Report Generated on January 27, 2022, 08:58 

All "PAF" (person authorizing filing) information is displayed exactly as recorded in the Ontario Business Registry. Where PAF is 
not shown against a document, the information has not been recorded in the Ontario Business Registry. 

Certified a true copy of the record of the Ministry of Government and Consumer Services, 

2f'~~~ 
Director/Registrar 
This report sets out the most recent information filed on or after June 27, 1992 1n respect of corporations and April 1, 1994 in respect ofBuS1ness Names Act and Limited Partnerships Act filings 
and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 
for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the "as oF' date indicated on the report. 
Additional historical information may exist in paper or microfiche format. 

Page 9 of9 
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tC 

This is Exhibit /7 referred to in the 

Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

A commissioner for taking Affidavits 

64906074.1 
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First Report of 
KSV Kofman Inc. 
as Trustee in Bankruptcy of 
1033803 Ontario Inc. and 
1087507 Ontario Limited 

and 

Eighth Report of 
KSV Kofman Inc. 
as Receiver and Manager of 
1033803 Ontario Inc. and 
1087507 Ontario Limited and 
Certain Related Other Property 

ksv advisory inc. 

February 21 , 2020 
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ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

ksv advisory inc. 

ESTATE NO.:31-2598338 
ESTATE NO.:31-2598460 

IN THE MATTER OF THE BANKURPTCIES OF 1033803 ONTARIO INC. AND 
1087507 ONT ARIO LIMITED 

FIRST REPORT OF 
KSV KOFMAN INC. 

AS TRUSTEE IN BANKRUPTCY 

COURT FILE NO: CV-18-608978-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

BRIDGING FINANCE INC. AS AGENT FOR 
2665405 ONT ARIO INC. 

APPLICANT 
-AND-

1033803 ONTARIO INC. AND 1087507 ONTARIO LIMITED 

RESPONDENTS 

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS 

AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 
1990, C. C.43, AS AMENDED 

EIGHTH REPORT OF 
KSV KOFMAN INC. 

AS RECEIVER AND MANAGER 

FEBRUARY 21, 2020 
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1.0 Introduction 

1. On November 19, 2018, Bridging Finance Inc., as agent (the "Agent") for 2665405 
Ontario Inc. (the "Lender"), made an application to the Ontario Superior Court of 
Justice (Commercial List) (the "Court") for the appointment of KSV Kofman Inc. 
("KSV") as receiver and manager of: 

a. all the assets, undertaking and property of 1033803 Ontario Inc., operating as 
Forma-Con Construction and Forma Finishing ("Forma Con"), including the real 
property municipally known as 3420 Queen Street East, Brampton and 407 
Basaltic Road, Concord; 

b. all the assets, undertaking and property of 1087507 Ontario Limited ("108" and 
together with Forma Con, the "FC Debtors"), including the real property 
municipally known as 4431 Stouffville Road, Stouffville; 

c. certain assets of Bondfield Construction Company Limited ("BCCL") and 
Bondfield Construction Equipment Ltd. ("BCEL", together with BCCL, Forma 
Con, 108 and several other related entities, the "Group"); and 

d. the real property municipally known as 131 Saramia Crescent, Vaughan owned 
by Ralph Aquino, a limited guarantor of the indebtedness of the Group to the 
Lender. 

2. The Court granted the relief requested by the Agent on the return of the receivership 
application and KSV was appointed receiver (the "Receiver"). 

1.1 BCCL and the BCCL Investigation 

1. BCCL is a full-service construction company operating in Southern Ontario and an 
affiliate of the FC Debtors. 

2. On April 3, 2019, BCCL and several related entities were granted protection under the 
Companies' Creditors Arrangement Act ("CCAA") and Ernst & Young Inc. ("E&Y") was 
appointed Monitor of BCCL and certain related entities (the "Monitor"). 

3. On May 30, 2019, the Court authorized the Monitor to, inter a/ia, investigate certain 
transactions involving BCCL and to deliver a report summarizing its investigation (the 
"Monitor's Investigation Report"). 

4. On October 30, 2019, the Monitor issued the Monitor's Investigation Report. A copy 
of the Monitor's Investigation Report is available on E&Y's website at: 
https://documentcentre.eycan.com/. The Monitor's Investigation Report details that 
BCCL and certain affiliates, including Forma Con, paid in excess of $80 million to 
certain parties ("Suppliers of Interest") that do not appear to have provided any goods 
or services to the Group. 
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5. In connection with the Monitor's Investigation Report, the Monitor is seeking a 
declaration that transactions between BCCL and certain Suppliers of Interest are 
transfers at undervalue. The Monitor is also seeking various ancillary relief, including 
that certain respondents are jointly and severally liable to BCCL for the value of the 
transactions. 

6. The Monitor does not have any capacity in respect of the FC Debtors. 

1.2 FC Bankruptcy 

1. Pursuant to an order of the Court issued on December 2, 2019 (the "Bankruptcy 
Order"), the Receiver was granted authority to file assignments in bankruptcy on 
behalf of the FC Debtors. On December 19, 2019, the Receiver filed the assignments 
and KSV was appointed trustee in bankruptcy of each of the FC Debtors (the 
"Trustee"). KSV's appointments were affirmed at creditors' meetings convened on 
January 8, 2020. 

2. One of the purposes of the bankruptcy proceedings is for the Trustee to conduct an 
investigation similar to the one carried out by the Monitor and to pursue transfers at 
undervalue involving the FC Debtors (the "FC Investigation"). 

3. On January 8, 2020, the Inspectors appointed in the FC Debtors' bankruptcies 
unanimously passed resolutions authorizing the Trustee to commence the FC 
Investigation. As detailed below, the FC Investigation has identified that Forma Con 
paid approximately $34 million to Suppliers of Interest that do not appear to have 
provided any goods or services to Forma Con. (This is a subset of the $80 million 
identified in the Monitor's Investigation Report.) 

4. On February 14, 2020, the Inspectors authorized the Trustee to commence an 
application (the "Application") for: 

a. 

b. 

C. 

d. 
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a declaration that the transfer of funds from Forma Con to the Supplier 
Respondents (as defined below) between December 19, 2014 and December 
19, 2019 (the "Impugned Transactions") are transfers at undervalue for the 
purposes of section 96 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. 
B-3 (the "BIA") and are void as against the Trustee; 

an order that John Aquino, the Estate of Michael Solano ("Solano"), Marco 
Caruso ("Caruso"), Joe Ana ("Ana"), Lucia Coccia-Canderle ("Coccia
Canderle") and Domenic Dipede ("Dipede") (collectively, the "Individual 
Respondents") and the Supplier Respondents (the "Individual Respondents and 
the Supplier Respondents are defined as the "Respondents") shall jointly and 
severally pay to Forma Con the value of the payments received by the Supplier 
Respondents through the Impugned Transactions, collectively; 

an order that the Respondents hold in trust all funds that they received, directly 
or indirectly, pursuant to the Impugned Transactions; and 

an order permitting the Trustee to trace any and all funds that have been 
received by the Respondents as a result of the Impugned Transactions into any 
funds, real property or personal property of the Respondents. 
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1.3 Purpose of this Report 

1. The purpose of this report ("Report") is to summarize the results of the FC 
Investigation. 

1.4 Restrictions 

1. In preparing this Report, the Trustee has relied upon the Group's unaudited financial 
information, including its books and records, discussions with its management, 
discussions with the Monitor and the Monitor's Investigation Report (collectively the 
"Information"). The Trustee has not audited, reviewed or otherwise verified the 
accuracy or completeness of the Information in a manner that would comply with 
Generally Accepted Assurance Standards pursuant to the Chartered Professional 
Accountants of Canada Handbook. 

2. The Trustee expresses no opinion or other form of assurance with respect to the 
financial information presented in this Report or relied upon by the Trustee in 
preparing this Report. Any party wishing to place reliance on the Group's financial 
information should perform its own diligence. 

1.5 Currency 

1. Unless otherwise stated, all monetary amounts contained herein are expressed in 
Canadian dollars. 

2.0 Investigations 

2.1 E& Y's Phase I and Phase II Investigations 

1. E& Y was retained in late 2018 by counsel for Zurich Insurance Company Ltd., the 
primary bonding company for BCCL, to conduct a forensic investigation into financial 
irregularities at the Group (the "Phase I Investigation"). The Phase I Investigation 
included a review of the accounting records for the Group, as well as various emails 
on BCCL's server and selected hard drives. E& Y's engagement was terminated prior 
to the date of the Initial Order issued in the CCAA proceedings. 

2. Solano is John Aquino's cousin. Solano was an IT Manager for the Group and was 
not engaged in vendor or procurement matters. As identified by E& Y, Solano sent 
over 100 emails to individuals acting on behalf of the Suppliers of Interest to instruct 
them on: (i) the amounts to be invoiced to the Group for work or supplies allegedly 
provided by those Suppliers of Interest, (ii) the description that should be included in 
the invoices for that work or supply, and (iii) the projects to be charged. As a result of 
the Phase I Investigation, E&Y identified nineteen Suppliers of Interest. The Trustee 
understands that Solano died in January 2017. 
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3. On May 30, 2019, the Court authorized the Monitor and its counsel Norton Rose 
Fulbright Canada LLP to undertake a further investigation (the "Phase II 
Investigation"). The purpose of the Phase II Investigation was to verify the concerns 
regarding transactions with the Suppliers of Interest and to investigate the scope and 
details of these transactions. 

4. The findings from the Phase II Investigation were provided in the Monitor's 
Investigation Report. That Report sets out that the Group paid in excess of $80 million 
to the Suppliers of Interest for no consideration. 

5. The Receiver and the Monitor entered a protocol regarding, inter alia, the sharing of 
information related to the Phase II Investigation (the "Protocol"). On September 18, 
2019, the Court approved the Protocol. The Protocol is subject to a sealing order. A 
copy of the Protocol is attached as Confidential Appendix "1 ". 

2.2 FC Investigation 

1. As a significant portion of the transactions identified by E& Y involve Forma Con, KSV 
(in its then capacity as Receiver) determined it should conduct its own investigation. 
In order to minimize costs, KSV met with E& Y to obtain an overview of its investigation 
and to request the documents required for the FC Investigation in E&Y's possession. 
On January 7, 2020, E&Y provided the Trustee with the following, which was sourced 
from Group's records: 

a. copies of cheques issued by Forma Con to the Suppliers of Interest (the 
"Cheques"); 

b. accounting records for the Suppliers of Interest extracted from the Group's 
accounting system (the "Supplier History Reports"); and 

c. a copy of Solano's e-mail mailbox. 1 

2.3 Results of the FC Investigation 

1. The FC Investigation identifies that between 2011 to 2017, Forma Con paid Suppliers 
of Interest approximately $34 million for no consideration. 

2. The statutory review period under the BIA is December 19, 2014 to December 19, 
2019 under the BIA (the "Review Period"). Of the payments to the Suppliers of 
Interest, approximately $11.4 million occurred during the Review Period. The parties 
who received monies during this period are referred to herein as the "Supplier 
Respondents". 

1KSV and its counsel. Torys LLP, agreed not to review any potentially privileged emails in Solano's email account. 
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3. 

4. 

5. 

A summary of the transactions involving the Supplier Respondents is provided in the 
table below. 

Payments Payments Total $000s, unaudited Before After 
Payments 12/19/2014 12/19/2014 

Supplier Respondents 

Clearway Haulage - 968 968 

MMC General Contracting 
- 2,795 2,795 

MTEC Construction 3,859 5,260 9,119 

Strada Haulage 109 1,711 1,820 

2104664 Ontario Inc. 
170 90 260 

2304288 Ontario Inc. 565 543 1,108 

4,703 11 ,367 16,070 

Other Suppliers of Interest 

2299726 Ontario Inc. 
14,134 - 14,134 

2104661 Ontario Inc. 1,516 - 1,516 

B.I.C. Haulage 37 - 37 

Terra Haulage 832 - 832 

TP Inc 229 - 229 

Vaughan Haulage 639 - 639 

GGC Gem General Contracting 362 - 362 

GH Gem Haulage 
91 - 91 

Gem Stone 249 - 249 

ABC Masonry 58 - 58 

18,147 - 18,147 
Total 22,850 11,367 34,217 

As reported in the Monitor's Investigation Report and based on discussions with Steven 
Aquino, the current President of BCCL and formerly the Vice President of Operations of 
BCCL, the Trustee understands that none of the Suppliers of Interest provided goods or 
services to Forma Con . 

Corporate profile reports for each of the Supplier Respondents are attached as Appendix 
"A". The Receiver has enclosed these reports as they show that Coccia-Canderle and 
Dipede were officers and directors of certain of the Supplier Respondents. The reports 
also show the registered addresses of all of the Supplier Respondents , many of which 
are common. For completeness , the Receiver has included all of the corporate profile 
reports for the Supplier Respondents. 
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2.4 The Impugned Transactions 

1. Substantially all the transactions follow a similar pattern : 

Step 1: the process is initiated with an email from Solano to Caruso or Ana advising a 
Supplier of Interest to invoice Forma Con , the amount to be invoiced 2, the project to be 
invoiced and the description of the work to be included on the invoice. For example: 

~ Reply <~ R•plyAII ➔ Forward 
Michael Solano 
To Marco Caruso Mon 2015_04--::-06 2:2S PM- _. Dolt of Instructions 

Aprtl 6. 2015: 14:25 

# Company to Bondfield 
Re: Hawkesbury Hospital 
To cut and remove existing slab on grade. Excavate and prepare existing base for new rebar and slab. 

$223,000 

Haulage Company to Bondfield 

Re: Cambridge Hospital 
To excavate and provide labour to underpin existing wa lls. 

$126,000 

# Company to Forma-Con Construction Project 
Re: Sheridan college - Shertdan College 

To supply, install and weld bolts to piles to fasten forms against shoring. Fabricate exterior wall forms and Install on site. - ~ Description of work 
performed 

$281,000 -----------------------------------+-+ lnvoictAmount 

] This amount tS before a 
10% markup. 

Michael Solano 
IT Manager 

2 In all cases, the amount invoiced either is the amount in the email or the amount in the email with a 10% markup. 
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$281 ,000 
X11 0% 

=$309,100 
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Step 2: Caruso or Ana would almost immediately thereafter send an invoice to Solano. 

• 

Marco Caruso 
To 'Michael Solano' 

@ ForrN·Con04-0615.pdf .., 
U'Ll 412KB 

Invoice attached. 
Tks, 
Marco 

MTEC CONSTRUCTION 

B 3-9600 Islington Avmuo 

Voughm, Ont L4L 1A 7 
Toi: (64 7] 460-S181 

~ 
f ormo-Con CoDS1l'llction 
407 Bu;iltir Rd. 

Conrord, Ont 

L4K4\\'8 

HST 1810806976 

DESClllPTION 

To supply, install illld wold bolts m pU.s ID ~n forms •c,ain<t sho.ring. 

•-------------

-------

~ al cheeks~ to MTEC Construction. H l""J h.- :,ny 
questions concfflling lhis - -contod Nanw. Phone llunbe<. Emu 

THANK YOU FOR YOUR BUSINESS! 
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~ Reply ~ Reply All ➔ Forward 

Mon 2015-0-l-062:31 PM _..,. Invoicing Date 
April 6, 2015, 14:31 

(6 minutes after 
instructions were 
provided by Mr. 
Solano.} 

Supplier of Interest 
MTEC Construction 

Doto: April6, 20 1S -------+-i► 

Invoice #: 04-0615 

Date of Invoice 
April 6, 2015 
(same as inslruction 
emaa) 

Site: Shuiiun College 

Jlill.IA.. S.am e 

AMOUNT 

$ 30'),100.00 

SUBTOTAL $ 309.1.00.00 

TA.'f RATE 13.00% 

~TAX s 40,183.00 

OTHER s 
TOTAL s H9.283,00 

Construction Project 
Sheridan College 
(same as instruction 
email) 

Invoke Amount 

5309,100 

Which is the invoice 
amount as per the 
instruction email after 
a 10% mart<up 

Instructions 
provided by Solano 

After tax balance 
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Step 3: the invoice would be paid by cheque immediately following issuance of the 
invoice. The cheques were signed by John Aquino or Solano. 

Payment Date 
April 6, 2015 
(same day as 
instruction email 
and invoice date) 

Amount Paid 
falter tax balance 
of the invoke 
amount including 
a 10% markup. 

John Aquino's 
Signature 
John Aquino 
signed the cheque 
payable to the 
Supplier of 
Interest 

2. The Trustee has located email correspondence for 82% of the Impugned Transactions. 

3. The balance of the transactions is supported by cheques to the Supplier Respondents. 
The Trustee does not have an invoice or email correspondence for these transactions; 
however, it understands based on conversations with the Monitor and Steve Aquino that 
none of the suppliers provided any services to Forma Con. 

4. Examples of the above transactions are provided in Appendix "B" for each Supplier 
Respondent3

. 

2.5 Financial Irregularities in Transactions 

1. The Trustee's findings are consistent with the Monitor's findings, as follows: 

• Transactions with Supplier Respondents provided no business purposes: the 
Trustee understands from conversations with Steven Aquino, the Monitor's 
Investigation Report and a review of Forma Con's books and records, that none of 
the Suppliers of Interest provided goods or services to Forma Con. 

Controls and standard payment practices were not followed: the invoices from the 
Suppliers of Interest were, on average, paid by Forma Con in 1.3 days. The Trustee 
understands from the Monitor's Investigation Report that the Group's usual payment 
terms were 30 to 90 days. 

3 For two of the Supplier Respondents. 2104664 Ontario Inc. and 2304288 Ontario Inc,, only copies of cheques issued to the Supplier Respondents have 
been provided as no email correspondence can be located. 
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Supplier Respondents are connected to each other and to the Group's 
representatives through the Individual Respondents: as reflected in the Monitor's 
Investigation Report, many of the Supplier Respondents share the same 
addresses, phone numbers and bank accounts. For example, Caruso delivered 
falsified invoices to Forma-Con on behalf of at least three different Supplier 
Respondents, which invoices accounted for approximately 70% of the Impugned 
Transactions. Ana, another Individual Respondent, sent invoices on behalf of a 
Supplier Respondent. Coccia-Canderle is listed as a director on the corporate 
profiles of certain of the Supplier Respondents (MTEC Construction, MMC General 
Contracting and Strada Haulage). Dipede is listed as a director on the corporate 
profiles of 2304288 Ontario Inc. ("230"), a Supplier Respondent. 

3.0 Trustee's Preliminary Conclusions 

1. The Trustee believes it is appropriate to commence an Application against each of 
the Respondents in connection with the Impugned Transactions on the basis that the 
transfers to the Supplier Respondents were transfers at undervalue that are subject 
to Section 96 of the BIA. 

3.1 Section 96 of the BIA 

1. Section 96 of the BIA states: 

96 (1) On application by the trustee, a court may declare that a transfer at undervalue 
is void as against ... the trustee - or order that a party to the transfer or any other 
person who is privy to the transfer, or all of those persons, pay to the estate the 
difference between the value of the consideration received by the debtor and the value 
of the consideration given by the debtor- if. .. 

(b) the party was not dealing at arm's length with the debtor and 

(i) the transfer occurred during the period that begins on the day that is one year 
before the date of the initial bankruptcy event and ends on the date of the bankruptcy, 
or 

(ii) the transfer occurred during the period that begins on the day that is five years 
before the date of the initial bankruptcy event and ends on the day before the day on 
which the period referred to in subparagraph (i) begins and 

(A) the debtor was insolvent at the time of the transfer or was rendered insolvent by 
it, or 

(B) the debtor intended to defraud, defeat or delay a creditor. 

2. A 'transfer at undervalue' is defined in the BIA as "a disposition of property or provision 
of services for which no consideration is received by the debtor or for which the 
consideration received by the debtor is conspicuously less than the fair market value 
of the consideration given by the debtor"; 
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3. A party is privy to a transfer at undervalue if they (i) did not deal at arm's length with 
any party to the transfer; and (ii) by reason of the transfer, directly or indirectly 
received a benefit or caused a benefit to be received by another person. 

4. The Trustee believes the proposed Application against the Respondents satisfies the 
criteria required to obtain a remedy in this case. 

3.1.1 The transfers to the Supplier Respondents were transfers at undervalue. 

1. The invoiced goods and services described in the Impugned Transactions were never 
provided by the Supplier Respondents. Forma Con did not receive any consideration 
in return for its payments to the Supplier Respondents. 

3.1.2 The transfers to the Supplier Respondents were non-arm's length transfers. 

1. Forma Con and the Supplier Respondents were not dealing at arm's length. The 
invoices for the transactions appear to have been fabricated by Supplier Respondents 
at the direction of the Group's management. The Monitor's Investigation Report 
reflects that the Suppliers of Interest made material payments to Individual 
Respondents. 

3.1.3 Transfers during the five year "look back" period. 

1. $11 .4 million was transferred to the Supplier Respondents during the Review Period. 
This amount may increase subject to further review and investigation. 

3.1.4 The transfers to the Supplier Respondents were undertaken with an intention to 
defeat, delay or defraud creditors. 

1. The Impugned Transactions could only reasonably have been undertaken with the 
intent of defeating Forma Con's creditors. In particular, 

i. 

ii. 

iii. 

iv. 

V. 

vi. 

vii. 
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the transactions were non-arm's length; 

the consideration was grossly inadequate; 

the transactions were concealed and included invoices containing false 
statements about consideration received by Forma Con; 

the transactions were undertaken with unusual haste; 

in certain cases, Supplier Respondents were provided with names similar to 
existing suppliers of the Group in order to make them appear legitimate; 

the parties engaged in the transactions would reasonably have thought that 
these transactions would have a material adverse impact on the Forma Con's 
ability to eventually pay its creditors; and 

it appears that Individual Respondents who participated in this scheme received 
a direct or indirect benefit from the scheme. 
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3.1.5 John Aguino. Caruso, Solano. Ana. Coccia-Canderle and Dipede were privy to the 
Impugned Transactions. 

1. Each of John Aquino, Caruso, Ana, Coccia-Canderle and Dipede did not deal at arm's 
length with a party to the Impugned Transactions: 

i. John Aquino was the President of Forma Con at the relevant time and was a 
33% shareholder of the Group; 

ii. Solano was John Aquino's relative and worked in the IT department. He had 
access to the systems and the knowledge of the business necessary to give 
effect to the Impugned Transactions. He had the trust of John Aquino; 

iii. Caruso and Ana received instructions from Forma Con on the amounts to be 
paid to the Supplier Respondents through fictitious invoices that appear to have 
been coordinated by Solano; and 

iv. Coccia-Canderle was a director listed on the corporate profiles of certain of the 
Supplier Respondents (MTEC Construction, MMC General Contracting and 
Strada Haulage) and the Monitor has reported that Coccia-Canderle is a 
signatory on bank accounts of some of the Suppliers of Interest. 

v. Dipede was the former CFO of the Group at the relevant time. He was also a 
director listed on the corporate profile of 230, a Supplier Respondent. The 
Monitor has advised that Dipede is a signatory on the 230 bank account . 

2. The evidence available to the Trustee indicates that each of John Aquino, Solano, 
Caruso and Ana had a role in causing the Impugned Transactions: 

i. 

ii. 

iii. 

iv. 
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John Aquino signed cheques for Forma Con's payment of a significant portion 
of the invoices issued by the Supplier Respondents; 

Solano was a relative of John Aquino and appears to have been an active 
participant in the invoicing scheme - he directed the Supplier Respondents with 
respect to invoicing and signed cheques payable to Supplier Respondents; 

Caruso delivered falsified invoices to Forma-Con on behalf of at least three 
different Supplier Respondents, which invoices accounted for approximately 
70% of the Impugned Transactions; and 

Ana delivered falsified invoices to Forma Con from one of the Supplier 
Respondents totalling approximately $2.8 million. 
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4.0 Recoveries 

1. The Application is pursued for the benefit of the estate and all proceeds recovered by 
the Trustee shall be brought into the estate. The proceeds will be used for appropriate 
distribution under the BIA, subject to the rights of recovery of secured creditors , who 
may benefit from any proceeds of the application. 

* * * 
All of which is respectfully submitted , 

,kgv J<~ ~ 
KSV KOFMAN INC., 
SOLELY IN ITS CAPACITY AS TRUSTEE AND 
RECEIVER AND MANAGER OF 
10338083 ONTARIO INC AND 1087507 ONTARIO LIMITED 
AND NOT IN ITS PERSONAL CAPACITY 
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Request ID: 022381318 Province of Ontario 
Transaction ID: 69973385 Ministry of Government Services 
Category ID: UN/E 

CORPORATION PROFILE REPORT 
Ontario Corp Number 

2104664 

Corporation Type 

ONTARIO BUSINESS CORP. 

Registered Office Address 

82 HARMONIA CRESCENT 

WOODBRIDGE 

ONTARIO 
CANADA L4L 3Y3 

Mailing Address 

82 HARMONIA CRESCENT 

WOODBRIDGE 
ONTARIO 

CANADA L4L 3Y3 

Activity Classification 

NOT AVAILABLE 

Corporation Name 

2104664 ONT ARIO INC. 

Corporation Status 

ACTIVE 

Number of Directors 
Minimum Maximum 

00001 00010 

Date Report Produced: 2018/11/20 
Time Report Produced: 09:42:07 
Page: 

Date Amalgamated 

NOT APPLICABLE 

New Amal. Number 

NOT APPLICABLE 

Revival Date 

NOT APPLICABLE 

Transferred Out Date 

NOT APPLICABLE 

EP Licence Eff.Date 

NOT APPLICABLE 

Date Commenced 
in Ontario 

NOT APPLICABLE 

Incorporation Date 

2006/06/07 

Jurisdiction 

ONTARIO 

Former Jurisdiction 

NOT APPLICABLE 

Amalgamation Ind. 

NOT APPLICABLE 

Notice Date 

NOT APPLICABLE 

Letter Date 

NOT APPLICABLE 

Continuation Date 

NOT APPLICABLE 

Cancel/Inactive Date 

NOT APPLICABLE 

EP Licence Term.Date 

NOT APPLICABLE 

Date Ceased 
in Ontario 

NOT APPLICABLE 
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Request ID: 022381318 Province of Ontario 
Transaction ID: 69973385 Ministry of Government Services 
Category ID: UN/E 

CORPORATION PROFILE REPORT 
Ontario Corp Number 

2104664 

Corporate Name History 

2104664 ONT ARIO INC. 

Current Business Name(s) Exist: 

Expired Business Name(s) Exist: 

Administrator: 
Name (Individual / Corporation) 

TINA 
A. 
IERACI 

Date Began 

2006/06/07 

Designation 

DIRECTOR 

First Director 

YES 

Officer Type 

Corporation Name 

2104664 ONTARIO INC. 

Effective Date 

2006/06/07 

NO 

NO 

Address 

82 HARMONIA CRESCENT 

WOODBRIDGE 
ONTARIO 
CANADA L4L 3Y3 

Resident Canadian 

y 

Date Report Produced: 2018/11/20 
Time Report Produced: 09:42:07 
Page: 2 
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Request ID: 022381318 Province of Ontario 
Transaction ID: 69973385 Ministry of Government Services 
Category ID: UN/E 

CORPORATION PROFILE REPORT 
Ontario Corp Number 

2104664 

Administrator: 
Name (Individual/ Corporation) 

TINA 

IERACI 

Date Began 

2006/06/07 

Designation 

DIRECTOR 

Administrator: 
Name (Individual / Corporation) 

TINA 

IERACI 

Date Began 

2006/06/07 

Designation 

OFFICER 

First Director 

NOT APPLICABLE 

Officer Type 

First Director 

NOT APPLICABLE 

Officer Type 

PRESIDENT 

Corporation Name 

2104664 ONT ARIO INC. 

Address 

82 HARMONIA CRESCENT 

WOODBRIDGE 
ONTARIO 
CANADA L4L 3Y3 

Resident Canadian 

y 

Address 

82 HARMONIA CRESCENT 

WOODBRIDGE 
ONTARIO 
CANADA L4L 3Y3 

Resident Canadian 

y 

Date Report Produced: 2018/11/20 
Time Report Produced: 09:42:07 
Page: 3 
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Request ID: 022381318 Province of Ontario 
Transaction ID: 69973385 Ministry of Government Services 
Category ID: UN/E 

CORPORATION PROFILE REPORT 
Ontario Corp Number 

2104664 

Administrator: 
Name (Individual / Corporation) 

TINA 

IERACI 

Date Began 

2006/06/07 

Designation 

OFFICER 

Administrator: 
Name (Individual / Corporation) 

TINA 

IERACI 

Date Began 

2006/06/07 

Designation 

OFFICER 

First Director 

NOT APPLICABLE 

Officer Type 

SECRETARY 

First Director 

NOT APPLICABLE 

Officer Type 

TREASURER 

Corporation Name 

2104664 ONT ARIO INC. 

Address 

82 HARMONIA CRESCENT 

WOODBRIDGE 
ONTARIO 
CANADA L4L 3Y3 

Resident Canadian 

y 

Address 

82 HARMONIA CRESCENT 

WOODBRIDGE 
ONTARIO 
CANADA L4L 3Y3 

Resident Canadian 

y 

Date Report Produced: 2018/11/20 
Time Report Produced: 09:42:07 
Page: 4 
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Request ID: 022381318 Province of Ontario 
Transaction ID: 69973385 Ministry of Government Services 
Category ID: UN/E 

CORPORATION PROFILE REPORT 
Ontario Corp Number 

2104664 

Last Document Recorded 

AcUCode Description 

CIA ANNUAL RETURN 2008 

Corporation Name 

2104664 ONT ARIO INC. 

Form Date 

1C 2009/04/18 

Date Report Produced: 2018/11/20 
Time Report Produced: 09:42:07 
Page: 5 

iNHti~'at?fA1rJtt~1~H~fN~g~ri:¥f6~NJ~~~~~11i T1<?%~'5~¥J 1~15 f1'Zi~P~}~J/~ti~t 9&t~17{i~¼~EJ~b1 lieii~8~5~~~~D 
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS. 

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE. 

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch. 
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Request ID: 022290094 
Transaction ID: 69742203 
Category ID: UN/E 

Province of Ontario 
Ministry of Government Services 

Date Report Produced: 2018/10/26 
Time Report Produced: 16:40:49 
Page: 1 

CORPORATION PROFILE REPORT 
Ontario Corp Number 

2304288 

Corporation Type 

ONTARIO BUSINESS CORP. 

Registered Office Address 

30 PUCCINI DRIVE 

RICHMOND HILL 
ONTARIO 
CANADA L4E 2Y 4 

Mailing Address 

30 PUCCINI DRIVE 

RICHMOND HILL 
ONTARIO 
CANADA L4E 2Y 4 

Activity Classification 

NOT AVAILABLE 

Corporation Name Incorporation Date 

2304288 ONTARIO INC. 2011/11/01 

Corporation Status 

ACTIVE 

Jurisdiction 

ONTARIO 

Former Jurisdiction 

NOT APPLICABLE 

Date Amalgamated Amalgamation Ind. 

NOT APPLICABLE NOT APPLICABLE 

New Amal. Number Notice Date 

NOT APPLICABLE NOT APPLICABLE 

Letter Date 

NOT APPLICABLE 

Revival Date Continuation Date 

NOT APPLICABLE NOT APPLICABLE 

Transferred Out Date Cancel/Inactive Date 

NOT APPLICABLE NOT APPLICABLE 

EP Licence Eff.Date EP Licence Term.Date 

NOT APPLICABLE NOT APPLICABLE 

Number of Directors Date Commenced Date Ceased 
in Ontario Minimum Maximum in Ontario 

00001 00010 NOT APPLICABLE NOT APPLICABLE 
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Request ID: 022290094 Province of Ontario 
Transaction ID: 69742203 Ministry of Government Services 
Category ID: UN/E 

CORPORATION PROFILE REPORT 
Ontario Corp Number 

2304288 

Corporate Name History 

2304288 ONTARIO INC. 

Current Business Name(s) Exist: 

Expired Business Name(s) Exist: 

Administrator: 
Name (Individual / Corporation) 

DOMENIC 

DIPEDE 

Date Began 

2011/11/01 

Designation 

DIRECTOR 

First Director 

NOT APPLICABLE 

Officer Type 

Corporation Name 

2304288 ONTARIO INC. 

Effective Date 

2011/11/01 

NO 

NO 

Address 

30 PUCCINI DRIVE 

RICHMOND HILL 
ONTARIO 
CANADA L4E 2Y 4 

Resident Canadian 

y 

Date Report Produced: 2018/10/26 
Time Report Produced: 16:40:49 
Page: 2 
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Request ID: 022290094 Province of Ontario 
Transaction ID: 69742203 Ministry of Government Services 
Category ID: UN/E 

CORPORATION PROFILE REPORT 
Ontario Corp Number 

2304288 

Administrator: 
Name (Individual/ Corporation) 

DOMENIC 

DIPEDE 

Date Began 

2011/11/01 

Designation 

OFFICER 

Administrator: 
Name (Individual/ Corporation) 

DOMENIC 

DIPEDE 

Date Began 

2011/11/01 

Designation 

OFFICER 

First Director 

NOT APPLICABLE 

Officer Type 

PRESIDENT 

First Director 

NOT APPLICABLE 

Officer Type 

SECRETARY 

Corporation Name 

2304288 ONTARIO INC. 

Address 

30 PUCCINI DRIVE 

RICHMOND HILL 
ONTARIO 
CANADA L4E 2Y 4 

Resident Canadian 

y 

Address 

30 PUCCINI DRIVE 

RICHMOND HILL 
ONTARIO 
CANADA L4E 2Y4 

Resident Canadian 

y 

Date Report Produced: 2018/10/26 
Time Report Produced: 16:40:49 
Page: 3 
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Request ID: 022290094 Province of Ontario 
Transaction ID: 69742203 Ministry of Government Services 
Category ID: UN/E 

CORPORATION PROFILE REPORT 
Ontario Corp Number 

2304288 

Last Document Recorded 

AcUCode Description Form 

Corporation Name 

2304288 ONTARIO INC. 

Date 

Date Report Produced: 2018/10/26 
Time Report Produced: 16:40:49 
Page: 4 

CIA INITIAL RETURN 2011/11/03 (ELECTRONIC FILING) 

iNHtSH~ig'r?r'lTRT6111~1¼H~TN~gi1,~~l~fNNM~~~~'1iT.l.'?%1ti~fJ l~B W~,f8f~~l~~1r?~. 0Att~1Tl~~¼iEvtJb1lirE ~~gg~grc~§D 
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS. 

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE. 

The issuance of this report in electronic form is authorized by the Ministry of Government Services. 
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Request ID: 022391415 Province of Ontario 
Transaction ID: 69998992 Ministry of Government Services 
Category ID: UN/E 

LIST OF CURRENT BUSINESS NAMES 
REGISTERED BY A CORPORATION 

Ontario Corporation Number 
2483251 

CORPORATION NAME 
2483251 ONTARIO CORP. 

REGISTRATION 
DATE 

2015/09/16 

2015/09/17 

BUSINESS 
NAME 

CLEARWAY HAULAGE 

CLEARWAY HAULAGE 

Date Report Produced: 2018/11/21 
Time Report Produced: 15:26:44 
Page: 1 

EXPIRY 
DATE 

2020/09/15 

2020/09/16 

BUSINESS 
ID NUMBER 

250909447 

250912094 

THE REPORT SETS OUT ALL BUSINESS NAMES REGISTERED OR RENEWED BY THE CORPORATION IN THE PAST 5 YEARS AND 
RECORDED IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING. IF MORE DETAILED 
INFORMATION IS REQUIRED, YOU MAY REQUEST A SEARCH AGAINST INDIVIDUAL NAMES SHOWN ON THIS REPORT. 

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch. 
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Request ID: 023166494 Province of Ontario 
Transaction ID: 71986872 Ministry of Government Services 
Category ID: UN/E 

DOCUMENT REPLICA 
Registration 
under the Business Names Act - Corporations 
Form 2 

Business Identification 

Number 

250490091 

Business or Identification Name 

MMC CONTRACTING 

Mailing Address 

Registration 

Type 

NEW REGISTRATION 

45 KINGSBRIDGE GARDEN CIRCLE 

Suite: 1406 

MISSISSAUGA 

ONT ARIO CANADA 

L5R 3K4 
Activity being carried out 

CONTRACTING 

Ontario Corporation Number 

2466601 

Corporation Name 

2466601 ONTARIO INC. 

Registration Date 

2015/05/14 

Business Address in Ontario 

Date Report Produced: 2019/06/04 
Time Report Produced: 09:20:16 
Page: 1 

Expiry Date 

2020/05/13 

SAME AS MAILING ADDRESS 

Incorporating Jurisdiction 

ONTARIO 

Address of Head or Registered Office of the corporation 

45 KINGSBRIDGE GARDEN CIRCLE 

Suite: 1406 

MISSISSAUGA 

ONT ARIO CANADA 

L5R 3K4 
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Request ID: 023166494 Province of Ontario 
Transaction ID: 71986872 Ministry of Government Services 
Category ID: UN/E 

DOCUMENT REPLICA 
Registration 
under the Business Names Act - Corporations 
Form 2 

Business Identification Registration 

Number Type 

250490091 NEW REGISTRATION 

Person authorizing this registration 

2466601 ONTARIO INC 

Registration Date 

2015/05/14 

END OF REPORT 

Business Name 

Date Report Produced: 2019/06/04 
Time Report Produced: 09:20:16 
Page: 2 

MMC CONTRACTING 

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch. 
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Request ID: 022361836 Province of Ontario 
Transaction ID: 69923861 Ministry of Government Services 
Category ID: UN/E 

DOCUMENT REPLICA 
Registration 
under the Business Names Act - Corporations 
Form2 

Business Identification 

Number 

240549634 

Business or Identification Name 

MTEC CONSTRUCTION 

Mailing Address 

45 KINGSBRIDGE GARDEN CIR 
Suite: 1406 
MISSISSAUGA 

ONT ARIO CANADA 
L5R 3K4 
Activity being carried out 

CONSTRUCTION 

Ontario Corporation Number 

2420570 

Corporation Name 

2420570 ONT ARIO LTD. 

Registration 
Type 

AMENDMENT 

Filing Date 

2014/06/20 

Business Address in Ontario 

Date Report Produced: 2018/11/14 
Time Report Produced: 13:50:36 
Page: 1 

SAME AS MAILING ADDRESS 

Incorporating Jurisdiction 

ONTARIO 

Address of Head or Registered Office of the corporation 

45 KINGSBRIDGE GARDEN CIR 
Suite: 1406 

MISSISSAUGA 
ONT ARIO CANADA 
L5R 3K4 
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Request ID: 022361836 Province of Ontario 
Transaction ID: 69923861 Ministry of Government Services 
Category ID: UN/E 

DOCUMENT REPLICA 
Registration 
under the Business Names Act - Corporations 
Form 2 

Business Identification Registration 

Number Type 

240549634 AMENDMENT 

Person authorizing this registration 

COCCIA 
LUCIA 

Filing Date 

2014/06/20 

END OF REPORT 

Business Name 

Date Report Produced: 2018/11/14 
Time Report Produced: 13:50:36 
Page: 2 

MTEC CONSTRUCTION 

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch. 
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Request ID: 022423344 Province of Ontario 
Transaction ID: 70080248 Ministry of Government Services 
Category ID: UN/E 

DOCUMENT REPLICA 
Registration 
under the Business Names Act - Corporations 
Form 2 

Business Identification 

Number 

240549311 

Business or Identification Name 

STRADA HAULAGE 

Mailing Address 

9600 ISLING TON A VENUE 
Suite: B3 
WOODBRIDGE 
ONT ARIO CANADA 
L4L 1A7 
Activity being carried out 

HAULAGE 

Ontario Corporation Number 

2420595 

Corporation Name 

2420595 ONT ARIO LTD. 

Registration 

Type 

NEW REGISTRATION 

Registration Date 

2014/06/03 

Business Address in Ontario 

Date Report Produced: 2018/11/29 
Time Report Produced: 12:52:42 
Page: 1 

Expiry Date 

2019/06/02 

SAME AS MAILING ADDRESS 

Incorporating Jurisdiction 

ONTARIO 

Address of Head or Registered Office of the corporation 

9600 ISLINGTON AVENUE 
Suite: B3 
WOODBRIDGE 
ONT ARIO CANADA 
L4L 1 A7 
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Request ID: 022423344 Province of Ontario 
Transaction ID: 70080248 Ministry of Government Services 
Category ID: UN/E 

DOCUMENT REPLICA 
Registration 
under the Business Names Act - Corporations 
Form 2 

Business Identification Registration 

Number Type 

240549311 NEW REGISTRATION 

Person authorizing this registration 

2420595 ONT ARIO LTD. 

Registration Date 

2014/06/03 

END OF REPORT 

Business Name 

Date Report Produced: 2018/11/29 
Time Report Produced: 12:52:42 
Page: 2 

STRADA HAULAGE 

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch. 
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Request ID: 022422831 Province of Ontario 
Transaction ID: 70078874 Ministry of Government Services 
Category ID: UN/E 

DOCUMENT REPLICA 
Registration 
under the Business Names Act - Corporations 
Form 2 

Business Identification 

Number 

240549311 

Business or Identification Name 

STRADA HAULAGE 

Mailing Address 

45 KINGSBRIDGE GARDEN CIR 
Suite: 1406 
MISSISSAUGA 
ONT ARIO CANADA 
L5R 3K4 
Activity being carried out 

HAULAGE 

Ontario Corporation Number 

2420595 

Corporation Name 

2420595 ONT ARIO LTD. 

Registration 

Type 

AMENDMENT 

Filing Date 

2014/06/20 

Business Address in Ontario 

Date Report Produced: 2018/11/29 
Time Report Produced: 12:01:13 
Page: 1 

SAME AS MAILING ADDRESS 

Incorporating Jurisdiction 

ONTARIO 

Address of Head or Registered Office of the corporation 

45 KINGSBRIDGE GARDEN CIR 
Suite: 1406 
MISSISSAUGA 
ONTARIO CANADA 
L5R 3K4 
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Request ID: 022422831 Province of Ontario 
Transaction ID: 70078874 Ministry of Government Services 
Category ID: UN/E 

DOCUMENT REPLICA 
Registration 
under the Business Names Act - Corporations 
Form 2 

Business Identification Registration 

Number Type 

240549311 AMENDMENT 

Person authorizing this registration 

COCCIA 
LUCIA 

Filing Date 

2014/06/20 

END OF REPORT 

Business Name 

Date Report Produced: 2018/11/29 
Time Report Produced: 12:01: 13 
Page: 2 

STRADA HAULAGE 

The issuance of this report in electronic form is authorized by the Director of Companies and Personal Property Security Branch. 
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Appendix "B'' 
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From: 
To: 
Date: 
Attachments: 

TO FORMA-CON 

Re : Hawkesbury 

Michael Solano 
Marco Caruso 
May 5, 2016 6:03:42 PM 

image2es121 JPG 

To grind and rub exposed concrete 

112,000 

Michael Solano 
IT Manager 

MSo!ano@bondfield.com 

This e-mail transmission is strictly confidential and intended solely for the person or organization to whom 
it is addressed. It may contain privileged and confidential information and if you are not the intended 
recipient . you must not copy. distribute. or take any action in reliance on it. IF YOU HAVE RECEIVED 
THIS EMAIL IN ERROR. PLEASE NOTIFY US AS SOON AS POSSIBLE AND DELETE IT 
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2483251 ONTARIO CORP. INVOICE 
PO Box 72054 Pine Valley 
Vaughan, Ont L4L 8N8 

Sold To: Forma-Con Construction 

407 Basaltic Road 

Concord, Ontario 

L4K4W8 

Ship To: 

Re: Hawkesbury 

Sales Tax Rate: 13.00% 

HST# 80353 1565 

Quantity 

(647) 608-6073 

Description 

To grind and rub exposed concrete. 

MAKE ALL CHECKS PAYABLE TO: 
2483251 Ontario Corp. 
PO Box 72054 Pine Valley 
Vaughan, Ont L4L 8N8 

THANK YOU FOR YOUR BUS 

Invoice Number: 05-0216 

Invoice Date: May 2, 2016 

Order Number: 

Terms: Net 15 days 

Sales Rep: N/A 

Ship Via: Our Truck 

F.O.B: Site 

Freight: lncld. 

Unit Price Amount 

$ 123,200.00 

Sub-Total: $ 123,200.00 

Tax: $ 16,016.00 

Freight: 

$ 139,216.00 
PAY THIS 

AMOUNT 
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From: 
To: 
Date: 
Attachments: 

Michael Solano 
MMCGENERAL.CONTRACTING@GMAIL.COM 
April 4, 2016 1:18:58 PM 
imagealffcl.JPG 

Re: Massey Tower 

To weld all forms to shoring stee l beams for underground work done over 3 months. Multiple 

mobi lizat ions. 

$200,000. 

Michael Solano 
IT Manager 

MSolaoo@bondfield.com 

Ill 
This e-mail transmission is strictly confidential and intended solely for the person or organization to whom 
it is addressed. It may contain privileged and confidential information and if you are not the intended 
recipient . you must not copy, distribute , or take any action in reliance on it. IF YOU HAVE RECEIVED 
THIS EMAIL IN ERROR, PLEASE NOTIFY US AS SOON AS POSSIBLE AND DELETE IT 
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MMe 
GENERAL CONTRACTING 
45 Kingsbridge Garden Circle, 

Mississauga, Ontario. 
L5R 3K4 

Invoice Date: April 04 2016 
Invoice No: 0058 

To: Bondfield Construction 
407 Basaltic Rd 
Concord Ont 
L4K4W8 

SERVICES 

INVOICE 
0058 

Amount 
$ 

Details 

1 To weld all forms to shoring steel $177,000.00 

Hst#801900796 

Re: Massey Tower 

beams for underground work done over 
3 months. Multiple mobilizations 

Sub total 
HST 13% 
Total 

INVOICE DETAILS 

$177,000.00 

$23,010.00 
$200,010.00 

$200,010.00 
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From: 
To: 
Subject: 
Date: 

Michael Solano 
~ 
RE: revised invoice from MMC 
April 4, 2016 5:14:38 PM 

Joe please change to Forma-Con and call me 

Michael Solano 
IT Manager 

MSolano@bondfield.com 

This e-mail transmission is strictly confidential and intended solely for the person or organization to whom it is 
addressed. It may contain privileged and confidential information and if you are not the intended recipient, you must 
not copy, distribute, or take any action in reliance on it. IF YOU HA VE RECE IV ED TH IS EMA IL fN ERROR, 
PLEASE NOTIFY US AS SOON AS POSSIBLE AND DELETE IT 

-----Original Message-----

From: Joe Ana [mailto:mrncgeneral.contractingralgmai l com] 
Sent: April-04- 16 5:10 PM 
To : Michael So lano 
Cc: mmcgeneral.contracting 
Subject: revi sed invoice from MMC 
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MMe 
GENERAL CONTRACTING 
45 Kingsbridge Garden Circle, 

Miss issauga, Ontario. 
L5R 3K4 

Invoice Date: April 04 2016 

Invoice No: 0058 

To: Forma Con 

Details 

407 Basaltic Rd 
Concord Ont 
L4K4W8 

SERVICES 

INVOICE 
0058 

Amount 
$ 

To weld all forms to shoring steel $200,000.00 

Hst#801900796 

Re: Massey Tower 

beams for underground work done over 
3 months. Multiple mobilizations 

Sub total 
HST 13% 
Total 

INVOICE DETAILS 

$200,000.00 

$ 26,00.00 
$226,000.00 

$226,000.00 
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From: 
To: 
Date: 
Attachments: 

To Bondfield 

Michael Solano 
Marco Caruso 
January 22, 2015 6:32:50 PM 
imageb4Sb60 JPG 

Re: Hawkesbury Hospital 

To sawcut and remove slab on grade, drywall, hand dig to expose mechanical piping and dispose 

offs ite. Backfill and prepare for new slab on grade. 

$168,000 

To Forma-Con 

Wilfred Laurier 

To grind and rub exposed concrete wa ll s as directed by foreman 

$129,000 

To Forma-Con 

Cambridge 

To hand excavate form and pour underpinning to wal ls as shown and directed by foreman. 

$113,000 

Michael Solano 
IT Manager 

MSolano@bondfield com 

This e-mail transmission is strictly confidential and intended solely for the person or organization to whom 
it is addressed. It may contain privileged and confidential information and if you are not the intended 
recipient , you must not copy, distribute, or take any action in reliance on it. IF YOU HAVE RECEIVED 
THIS EMAIL IN ERROR, PLEASE NOTIFY US AS SOON AS POSSIBLE AND DELETE IT 
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[ MTEC CONSTRUCTION l 
B 3-9600 Islington Avenue 

Vaughan, Ont L4L 1A7 
Tel: [647) 460-5181 

Sold To: 
Forma-Con Construction 
407 Basaltic Rd . 
Concord, Ont 
L4K4W8 

HST# 810806976 

DESCRIPTION 

INVOICE 

Date: January 23, 2015 

Invoice#: 01-2 315 

Site: Cambridge 

Bill To: Same 

I AMOUNT 

To hand excavate form and pour underpinning to walls as shown and directed by foreman. $ 124,300.00 

<;UIJTOTAL $ 124,300.00 

TAX RATE 13.00% 

Make all checks payable to MTEC Construction . If you have any SAU'S TAX $ 16,159.00 
questions concerning this invoice, contact Name, Phone Number, Email 

OT/IER $ " 

THANK YOU FOR YOUR BUSINESS! 
TOTAL $ 140,459.00 
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From: 
To: 
Date: 

Michael Solano 
Marco Caruso 

Attachments: 
August 7, 2015 4:06:10 PM 

image4b676b.JPG 

TO BONDFIELD 

Re: 02/04 Project 

To remove fill offs ite including dump fees 

$71,000 

TO FORM A-CON 

Re: 02/04 Project 

To fabri cate wa ll fou ndat ion forms and deliver to site 

$129,000 

Re: Cambridge Hospital 

To fabricate column & wall, deliver to site and weld to shoring 

$118,000 

Re : Sheridan 

To supply labour & trucking to load and haul back to yard all forming equipment and 

plywood 

$88,000 

Michael Solano 
IT Manager 

MSolano@bondfield com 

This e-mail transmission is strictly confidential and intended solely for the person or organization to whom 
it is addressed. It may contain privileged and confidential information and if you are not the intended 
recipient , you must not copy, distribute , or take any action in reliance on it. IF YOU HAVE RECEIVED 
THIS EMAIL IN ERROR, PLEASE NOTIFY US AS SOON AS POSSIBLE AND DELETE IT 
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' 

STRADA HAULAGE INVOICE 
45 Kingsbridge Garden Circle 
Mississauga, Ont L5R 3K4 

SOLD TO: Forma-Con Construction 

407 Basaltic Road 

(647) 608-6073 

INVOICE NUMBER 07-3115 

Concord , Ont INVOICE DATE July 31 , 2015 

L4K 4W8 OUR ORDER NO. 

TERMS Net 15 days 

SHIPPED TO: SALES REP N/A 

Re: D2/D4 Project SHIPPED VIA Our Truck 

Sales Tax Rate: 13.00% 

HST# 802263236 

QUANTITY DESCRIPTION 

1 To fabricate wall foundation forms and deliver to site. 

MAKE ALL CHECKS PAYABLE TO: 
Strada Haulage 
45 K1ngsbndge Garden Circle 
Mississauga, Ont L5R 3K4 

THANK YOU FOR YOUR BUS/NE 

F.O.B. Site 

PREPAID or COLLECT lncld. 

UNIT PRICE 

$ 141 ,900.00 $ 

SUBTOTAL: $ 

TAX: $ 

FREIGHT: 
$ 

AMOUNT 

141 ,900.00 

141 ,900.00 

18,447.00 

160,347.00 
PAY THIS 

AMOUNT 
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BANQUE 
NATIONALE 

lmage(s) de cheque(s) 

Demande no. 13286949 executee le 2018-12-0714:20:48 

Transit 05931, Compte 0193827 

Transactions du 2015 -03-17 au 2015-10-19 

Numero de cheque: 130241, 131240, 128391 , 128962, 128963 

Date de transaction: 2015-03-17 - No de cheque: 128391 - Montant: 90 400,00 $ 

~~ 5-&.,~---a:aaa.•&&--

- INETYn«lllSANDIOUlllalNDUl>DOU,\UAOOCl!lml 

,gr,, __ ..,~ 
01 :c:u rrau:r i, -llffAIIOIA:IIG 

L .J -

Date de transaction: 2015-05-04 - No de cheque: 128962 - Montant: 222 497,00 $ 

Date de transaction: 2015-05-04 - No de cheque: 128963 - Montant: 220 011,00 $ 

Demande no. 13286949 Page 1 de 2 
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BANQUE 
NATIONALE 

lmage(s) de cheque(s) 

Demande no. 13286778 executee le 2018-12-07 14:01 :59 

Transit 05931 , Compte 0193827 

Transactions a partir du 2017-08-14 

Numero de cheque : 137359 

Date de transaction : 2017-08-14 - No de cheque : 137359 - Montant: 543 410,56 $ 

*l20l0-!D't* 
06/llf/2017 

010000000100203 ~,----------------------

Demande no. 13286778 
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0 
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Page 1 de 1 

381



1, a I 

This is Exhibit /8 referred to in the 

Affidavit of Aidan Ball 

sworn before me this 16th day of September, 2022 

~ 
A commissioner for taking Affidavits 

64906074.1 
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Second Report of 
KSV Kofman Inc. 
as Trustee in Bankruptcy of 
1033803 Ontario Inc. and 
1087507 Ontario Limited 

and 

Ninth Report of 
KSV Kofman Inc. 
as Receiver and Manager of 
1033803 Ontario Inc. and 
1087507 Ontario Limited and 
Certain Related Other Property 

ksv advisory inc. 

May 7, 2020 
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ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

ksv Jdvisory inc. 

ESTATE NO.:31-2598338 
ESTATE NO.:31-2598460 

IN THE MATTER OF THE BANKURPTCIES OF 1033803 ONTARIO INC. AND 
1087507 ONTARIO LIMITED 

SECOND REPORT OF 
KSV KOFMAN INC. 

AS TRUSTEE IN BANKRUPTCY 

COURT FILE NO: CV-18-608978-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

BRIDGING FINANCE INC. AS AGENT FOR 
2665405 ONT ARIO INC. 

APPLICANT 
-AND-

1033803 ONTARIO INC. AND 1087507 ONTARIO LIMITED 

RESPONDENTS 

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS 

AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 
1990, C. C.43, AS AMENDED 

NINTH REPORT OF 
KSV KOFMAN INC. 

AS RECEIVER AND MANAGER 

MAY 7, 2020 

ksv advisory inc. Page 1 
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3 

1 Introduction 

1. On November 19, 2018, Bridging Finance Inc., as agent (the "Agent") for 2665405 
Ontario Inc. (the "Lender"), made an application to the Ontario Superior Court of 
Justice (Commercial List) (the "Court") for the appointment of KSV Kofman Inc. 
("KSV") as receiver and manager of: 

a. all the assets, undertaking and property of 1033803 Ontario Inc., operating as 
Forma-Con Construction and Forma Finishing ("Forma Con"), including the real 
property municipally known as 3420 Queen Street East, Brampton and 407 
Basaltic Road, Concord; 

b. all the assets, undertaking and property of 1087507 Ontario Limited (" 108" and 
together with Forma Con, the "FC Debtors"), including the real property 
municipally known as 4431 Stouffville Road, Stouffville; 

c. certain assets of Bondfield Construction Company Limited ("BCCL") and 
Bondfield Construction Equipment Ltd. ("BCEL", together with BCCL, Forma 
Con, 108 and several other related entities, the "Group"); and 

d. the real property municipally known as 131 Saramia Crescent, Vaughan owned 
by Ralph Aquino, a limited guarantor of the indebtedness of the Group to the 
Lender. 

2. The Court granted the relief requested by the Agent on the return of the receivership 
application and KSV was appointed receiver (the "Receiver"). 

1.1 BCCL and the BCCL Investigation 

1. BCCL is a full-service construction company operating in Southern Ontario and an 
affiliate of the FC Debtors. 

2. On April 3, 2019, BCCL and several related entities were granted protection under the 
Companies' Creditors Arrangement Act ("CCAA") and Ernst & Young Inc. ("E& Y") was 
appointed Monitor of BCCL and certain related entities (the "Monitor"). 

3. On May 30, 2019, the Court authorized the Monitor to, inter alia, investigate certain 
transactions involving BCCL and to deliver a report summarizing its investigation (the 
"Monitor's Investigation Report"). 

4. On October 30, 2019, the Monitor issued the Monitor's Investigation Report. A copy 
of the Monitor's Investigation Report is available on E&Y's website at: 
https://documentcentre.eycan.com/. The Monitor's Investigation Report details that 
BCCL and certain affiliates, including Forma Con, paid in excess of $80 million to 
certain parties ("Suppliers of Interest") that do not appear to have provided any goods 
or services to the Group. 

ksv advisory inc. Page 2 
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5. In connection with the Monitor's Investigation Report, the Monitor is seeking a 
declaration that transactions between BCCL and certain Suppliers of Interest are 
transfers at undervalue. The Monitor is also seeking various ancillary relief, including 
that certain respondents are jointly and severally liable to BCCL for the value of the 
transactions. 

6. The Monitor does not have any capacity to act on behalf of the FC Debtors. 

1.2 FC Bankruptcy 

1. Pursuant to an order of the Court issued on December 2, 2019 (the "Bankruptcy 
Order"), the Receiver was granted authority to file assignments in bankruptcy on 
behalf of the FC Debtors. On December 19, 2019, the Receiver filed the assignments 
and KSV was appointed trustee in bankruptcy of each of the FC Debtors (the 
"Trustee"). KSV's appointments were affirmed at creditors' meetings convened on 
January 8, 2020. 

2. One of the purposes of the bankruptcy proceedings is for the Trustee to conduct an 
investigation similar to the one carried out by the Monitor and to pursue transfers at 
undervalue involving the FC Debtors (the "FC Investigation"). 

3. On January 8, 2020, the Inspectors appointed in the FC Debtors' bankruptcies 
unanimously passed resolutions authorizing the Trustee to commence the FC 
Investigation. The FC Investigation has identified that Forma Con paid approximately 
$34 million to Suppliers of Interest that appear not to have provided any goods or 
services to Forma Con. This is a subset of the $80 million identified in the Monitor's 
Investigation Report. 

4. The statutory review period under the BIA is December 19, 2014 to December 19, 
2019 under the BIA (the "Review Period"). Of the payments to the Suppliers of 
Interest, approximately $11.4 million occurred during the Review Period. The parties 
who received monies during this period are referred to herein as the "Supplier 
Respondents". 

5. On February 14, 2020, the Inspectors authorized the Trustee to commence an 
application (the "Application") for: 

a. 

b. 

C. 

ksv advisory inc. 

a declaration that the transfer of funds from Forma Con to the Supplier 
Respondents during the Review Period (the "Impugned Transactions") are 
transfers at undervalue for the purposes of section 96 of the Bankruptcy and 
Insolvency Act, R.S.C. 1985, c. B-3 (the "BIA") and are void as against the 
Trustee; 

an order that John Aquino, the Estate of Michael Solano ("Solano"), Marco 
Caruso, Joe Ana, Lucia Coccia-Canderle and Domenic Dipede (collectively, the 
"Individual Respondents") and the Supplier Respondents (the Individual 
Respondents and the Supplier Respondents are defined as the "Respondents") 
shall jointly and severally pay to Forma Con the value of the payments received 
by the Supplier Respondents through the Impugned Transactions, collectively; 

an order that the Respondents hold in trust all funds that they received, directly 
or indirectly, pursuant to the Impugned Transactions; and 
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d. an order permitting the Trustee to trace any and all funds that have been 
received by the Respondents as a result of the Impugned Transactions into any 
funds, real property or personal property of the Respondents. 

6. On February 21, 2020, the Trustee launched its Application against the Respondents. 
A copy of the Notice of Application and the Trustee's First Report to Court which 
provides an overview of the FC Investigation is attached as Appendix "A". 

1.3 Purpose of this Report 

1. The purpose of this report ("Report") is to provide the Court with the supporting 
documentation in the Trustee's possession in respect of the Impugned Transactions, 
including copies of emails, cheques and invoices. 

1.4 Restrictions 

1. In preparing this Report, the Trustee has relied upon the Group's unaudited financial 
information, including its books and records, discussions with its management, 
discussions with the Monitor and the Monitor's Investigation Report (collectively the 
"Information"). The Trustee has not audited, reviewed or otherwise verified the 
accuracy or completeness of the Information in a manner that would comply with 
Generally Accepted Assurance Standards pursuant to the Chartered Professional 
Accountants of Canada Handbook. 

2. The Trustee expresses no opinion or other form of assurance with respect to the 
financial information presented in this Report or relied upon by the Trustee in 
preparing this Report. Any party wishing to place reliance on the Group's financial 
information should perform its own diligence. 

1.5 Currency 

1. Unless otherwise stated, all monetary amounts contained herein are expressed in 
Canadian dollars. 

2.0 FC Investigation 

1. A significant portion of the transactions identified by E& Y involve Forma Con. 
Accordingly, KSV (in its then capacity as Receiver) conducted its own investigation of 
these transactions. In order to minimize costs, KSV met with E& Y to obtain an 
overview of its investigation and to request the documents in E& Y's possession 
required for the FC Investigation. On January 7, 2020, E& Y provided the Trustee with 
the following, which was sourced from the Group's records: 

a. 

b. 

C. 

ksv advisory inc. 

copies of cheques issued by Forma Con to the Suppliers of Interest (the 
"Cheques"); 

accounting records for the Suppliers of Interest extracted from the Group's 
accounting system (the "Supplier History Reports"); and 

a copy of Solano's e-mail mailbox. 
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2. A summary of the transactions involving the Suppl ier Respondents during the Review 
Period is reflected below. · 

$000's, unaudited 

Clearway Haulage 
MMC General Contracting 
MTEC Construction 
Strada Haulage 
2104664 Ontario Inc. 
2304288 Ontario Inc. 

Amount 

968 
2,795 
5,260 
1,711 

90 
543 

11 ,367 

3. Based on conversations with E& Y and Steve Aquino , the Trustee understands that 
none of the Supplier Respondents provided any goods or services to Forma Con . 
Therefore, in accordance with BIA s. 96(2) , it is the Trustee's opinion that , in exchange 
for the above payments, the value of the consideration received by Forma Con was 
nil. 

4. The Trustee has located emails, cheques and invoices for 82% of the Impugned 
Transactions. The Trustee has identified cheques for the remaining transactions but 
has thus far been unable to identify emails and invoices for the balance of the 
Impugned Transactions. 

5. Attached as Appendix "B" are the emails , invoices and cheques for each of the 
Impugned Transactions in the Trustee's possession . 

6. Similar to the accounting practice deficiencies identified by E& Y as it relates to BCCL, 
the Trustee has determined that Forma Con 's regular accounting processes were not 
followed in the processing and payment of invoices from the Supplier Respondents. 
The Trustee has identified that the invoices submitted by the Supplier Respondents 
did not contain customary or sufficient information or backup to support payment by 
Forma Con . As E&Y identified with regard to BCCL, as part of Forma Con 's usual 
accounting processes, invoices would be accompanied by timesheets, contracts, 
insurance documentation , evidence of material costs , breakdowns of work involved , 
purchase orders or other supporting documentation. That entire package would then 
typically be approved by the applicable project manager and would be paid by Forma 
Con . In the case of the invoices payable to the Supplier Respondents , the only 
documentation supporting a payment is the invoice itself, which is usually a single 
page with a limited description . 

* * * 
All of which is respectfully submitted , 

Jgv x~ ~ 
KSV KOFMAN INC., 
SOLELY IN ITS CAPACITY AS TRUSTEE AND 
RECEIVER AND MANAGER OF 
10338083 ONTARIO INC AND 1087507 ONTARIO LIMITED 
AND NOT IN ITS PERSONAL CAPACITY 
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Appendix ''A" 
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ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

Court File No.: 
C\/-ZO - ooG,~G '-:Jsi/-oo CL-

KSV KOFMAN INC. in its capacity as Trustee-in-Bankruptcy of 1033803 
ONTARIO INC. and 1087507 ONTARIO LIMITED 

Applicant 

- and -

JOHN AQUINO, MARCO CARUSO, GIUSEPPE ANASTASIO a.k.a. 
JOE ANA, THE ESTATE OF MICHAEL SOLANO, LUCIA COCCIA 
a.k.a. LUCIA CANDERLE, DOMINIC DIPEDE, 2483251 ONTARIO 

CORP. a.k.a. CLEARWAY HAULAGE, MMC GENERAL 
CONTRACTING, MTEC CONSTRUCTION, STRADA HAULAGE, 

2104664 ONT ARIO INC., and 2304288 ONTARIO INC. 
Respondents 

NOTICE OF APPLICATION 

TO THE RESPONDENTS: 

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant. The claim made 
by the applicant appears on the following page. 

THIS APPLICATION will come on for a hearing before a Judge presiding over the 
Commercial List on ______ , 2020 at ______ a.m. or as soon after that time as 
the Application may be heard at the Courthouse, 330 University A venue, Toronto. 

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the 
application or to be served with any documents in the application, you or an Ontario lawyer acting 
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of 
Civil Procedure, serve it on the applicant's lawyer or, where the applicant does not have a lawyer, 
serve it on the applicant, and file it, with proof of service, in this court office, and you or your 
lawyer must appear at the hearing. 

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENT ARY EVIDENCE 
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE 
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve 
a copy of the evidence on the applicant ' s lawyer or, where the applicant does not have a lawyer, 
serve it on the applicant, and file it, with proof of service, in the court office where the application 
is to be heard as soon as possible, but at least four days before the hearing. 
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IF YOU FAIL TO APPEAR AT THE HEAR..TNG, JUDGMENT MAY BE GIVEN IN 
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO 
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID 
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE. 

ka 
Date: Feb 2, \ , 2020 Issued by Superior Court of Justice 

Address of 330 University Avenue 
court office 9th Floor 

Toronto, Ontario 
M5G 1R7 

_:-. . 1'0: .. · · ·. JOHN AQUINO 

AND TO: 

~9 Chieftain Cres., N011h York M2L 2H3 

c/o GARDINER ROBERTS LLP 
: .Bay Adelaide Centre - East Tower 

· · ·. · ~22 Adelaide Street West, Suite 3600 
_ -Toronto, ON M5H 4E3 

S. Michael Citak 
Tel: 416.865.6706 
Fax: 416.865.6636 

mcitak@grllp.com 

MARCO CARUSO 
12 Sgotto Blvd., Woodbridge, ON L4H lXl - or - 59 San-acini Crescent 
Woodbridge, ON L4L 0El 

c/o CORSIANOS LEE BARRISTERS AND SOLICITORS 
3800 Steeles Avenue West, Suite 203W 
Vaughan, ON L4L 4G9 

George Corsianos 
Tel: 905.370.1092 
Fax: 905.370. l 095 

gcorsianos(a),cl-law .ca 
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AND TO: 

AND TO: 

GIUSEPPE ANASTASIO a.k.a. JOE ANA 
68 Kirkhill Place, Woodbridge, ON L4L 7E3 

c/o LAW OFFICE OF TERRY CORSIANOS 
1595 16th Avenue, Suite 301 
Richmond Hill, ON L4B 3N9 

Terry Corsianos 
Tel: 905.709.7463 
Fax: 905.709.7400 

tcorsianos@corsianoslaw.com 

THE ESTATE OF MICHAEL SOLANO 
, -34 Seclusion Crescent 

-_ ... 2rampton, ON L6R 1 LS 

ANIJTb: LUCIA COCCIA a.k.a. LUCIA CANDERLE 

AND TO: 

AND TO: 

AND TO: 

45 Kingsbridge Garden Circle, Suite 1406, Mississauga, ON LSR 3K4 

c/o LAW OFFICE OF TERRY CORSIANOS 
1595 16th Avenue, Suite 301 

)Hchmond Hill, ON L4B 3N9 

Terry Corsianos 
Tel: 905.709.7463 
Fax: 905.709.7400 

tcorsianos<@corsianoslaw.com 

DOMINIC DIPEDE 
30 Puccini Drive 
Richmond Hill, ON L4E 2Y4 

2483251 ONTARIO CORP. a.k.a. CLEARWAY HAULAGE 
15 Frederick Street, 
Vaughan, ON L4L 1P9 

- or -

P.O. Box 72054 Pine Valley 
Vaughan, ON L4L 8N8 

MMC GENERAL CONTRACTING 
45 Kingsbridge Garden Circle, Suite 1406 
Mississauga, ON LSR 3K4 

10 
393



AND TO: 

AND TO: 

AND TO: 

MTEC CONSTRUCTION 
45 Kingsbridge Garden Circle, Suite 1406 
Mississauga, ON L5R 3K4 

- or-

B 3-9600 Islington A venue 
Vaughan, ON L4L 1A7 

STRADA HAULAGE 
45 Kingsbridge Garden Circle, Suite 1406 
Mississauga, ON L5R 3K4 

2104664 ONTARIO INC. 
. -82 Harmonia Crescent 

,· - . Woodbridge, ON L4L 3Y3 

ANU'fb:.· 2304288 ONTARIO INC. 
30 Puccini Drive 
Richmond Hill, ON L4E 2Y4 

11 
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APPLICATION 

1. The Applicant makes application for: 

(a) a declaration that the transfers of funds from 1033803 Ontario Inc. ("Forma

Con") to the Supplier Respondents (as defined below) between December 19, 2014 

and December 19, 2019 (the "Impugned Transactions"): 

(i) were transfers at undervalue for the purposes of section 96 of the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the "BIA"); and 

are void as against the Trustee; 

an order that the Respondents, either as parties to the Impugned Transactions or as 

privies thereto, or both, shall jointly and severally pay to Fo1ma-Con the value of 

the payments received by the Supplier Respondents through the Impugned 

• ~· :,Transactions, collectively; 

( c) an order that the Respondents hold in trust all funds that they received, directly or 

indirectly, pursuant to the Impugned Transactions; 

( d) an order permitting the Applicant to trace any and all funds that have been received 

by the Respondents as a result of the Impugned Transactions into any funds, real 

property or personal property of the Respondents; 

(e) prejudgment and post-judgment interest in accordance with the Courts of Justice 

Act, R.S.O. 1990, c. C.43; 

(f) costs of this application on a substantial indemnity basis; and 

(g) such further and other relief as counsel may advise and this Honourable Court may 

deem just. 
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2. The grounds for the application are: 

The Trustee 

(a) On November 19, 2018, Bridging Finance Inc., as agent (the "Agent") for 2665405 

Ontario Inc. (the "Lender"), made an application to the Ontario Superior Court of 

Justice (Commercial List) (the "Court") for the appointment of KSV Kofman Inc. 

("KSV") as receiver and manager of: 

, , ,(i) all the assets, undertaking and property of Forma-Con; 

(ii) all the assets, undertaking and property of 1087507 Ontario Limited 

("1087507")· 
' ' 

(iii) certain assets (the "Forma-Con Related Assets") of Bondfield 

Construction Company Limited ("BCCL") and Bondfield Construction 

Equipment Ltd. ("BCEL"); and 

(iv) the real property municipally known as 131 Saramia Crescent, Vaughan 

(the "Vaughan Property") owned by Ralph Aquino. 

(b) The Court granted the reliefrequested by the Agent on the return of the receivership 

application and KSV was appointed receiver and manager ofForma-Con. 

( c) On December 2, 2019, the Court made an order authorizing the Receiver to file an 

assignment in bankruptcy for Forma-Con and 1087507 at such as time as the 

Receiver determined was appropriate; 

(d) On December 19, 2019, the Receiver filed the assignments in bankruptcy for 

Forma-Con and 1087507, and KSV (the "Trustee") was appointed Trustee-in

Bankruptcy of Forma-Con and 1087507; 

The Monitor 

(e) On March 5, 2019, BCCL, 352021 Ontario Limited, 950504 Ontario Inc., 2433485 

Ontario Inc., and 2433486 Ontario Inc. (collectively, the "Bondfield Group") filed 
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an application, returnable on March 6, 2019, seeking an Initial Order pursuant to 

the CCAA to, among other things, obtain a stay of proceedings to allow them an 

opportunity to restructure their business and affairs; 

(f) On April 3, 2019, the Court granted an Initial Order in these proceedings (as 

amended and restated, the "Initial Order") that, among other things, appointed 

Ernst & Young Inc. (the "Monitor") as the Monitor of the Bondfield Group, 

approved a continued stay of proceedings in favour of the Bondfield Group, 

approved a CCAA Filing Agreement between the Bondfield Group and certain 

stakeholders, approved interim financing facilities, and granted certain other orders 

to ~iye effect to the CCAA Filing Agreement; 

, (g) On June 27, 2019, the Court granted an Order, among other things, extending the 

Stay Period (as defined in the Initial Order) to January 31, 2020; 

The Respondents 

(h) John Aquino resides in North York, Ontario and is the former President of BCCL 

and Forma-Con; 

(i) Marco Caruso ("Caruso") is an individual residing in Woodbridge, Ontario; 

(i) Giuseppe Anastasio a.k.a. Joe Ana ("Ana") is an individual residing in 

Woodbridge, Ontario; 

(k) The estate of Michael Solano ("Solano") who, before his death in January 2017, 

was a former employee ofBCCL; 

(1) Lucia Coccia a.k.a. Lucia Canderle ("Coccia") is an individual residing in 

Mississauga, Ontario, and is an officer and director of Strada Haulage, MMC 

Contracting, and MTEC Construction, as defined below; 

(m) Dominic DiPede ("DiPede") is an individual residing in Richmond Hill, Ontario 

and is an officer and director of2304288 Ontario Inc., as defined below; 

397



15 

(together, the above individuals are referred to herein as the "Individual 

Respondents"); 

(n) 2483251 Ontario Corp. is a corporation formed pursuant to the laws of Ontario and 

is also known as Clearway Haulage ("Cleanvay Haulage"); 

( o) MMC General Contracting is a corporation formed pursuant to the laws of Ontario; 

(p) MTEC Construction is a corporation formed pursuant to the laws of Ontario; 

( q) Strada Haulage is a corporation formed pursuant to the laws of Ontario; 

(r) ~ 2104664 Ontario Inc. ("2104664") is a corporation formed pursuant to the laws of 

Ontario; 

(s) 2304288 Ontario Inc. ("2304288") is a corporation formed pursuant to the laws of 

Ontario; 

(together, the above companies will be referred to herein as the "Supplier Respondents"); 

The Monitor's Investigation 

(t) On May 30, 2019, the Court authorized the Monitor and its counsel, Norton Rose 

Fulbright Canada LLP ("NRFC") to (i) undertake an investigation; (ii) engage 

Ernst & Young LLP ("EY") to assist in the investigation and (iii) rep01t to the court 

(the "Monitor's Investigation''); 

(u) EY has advised the Monitor that there are financial i1Tegularities involving invoices 

submitted by purported suppliers of the Bondfield Group and paid by BCCL which 

have resulted in the transfer of funds out from the Bondfield Group to these 

purported suppliers for no consideration; 

(v) EY has also identified various bank accounts into which the payments made to these 

purported suppliers were deposited; 

(w) To date, EY has identified that the Bondfield Group paid in excess of $80 million 

to its purported suppliers between the period 2011-2018; 
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The Trustee's Investigation 

(x) Following the results of the Investigation, the Trustee undertook its own 

investigation related to i1Tegular transactions involving Forma-Con and the 

Supplier Respondents; 

(y) The Trustee has determined through its investigation that there are financial 

i1Tegularities involving invoices submitted by purported suppliers of Forma-Con 

(the "Suppliers of Interest") including the Supplier Respondents, paid by Forma

Con which have resulted in the transfer of funds out from Forma-Con to these --· -~"""' 
-. _. ·.suppliers oflnterest; 

--(z) To date, the Trustee has identified that Forma-Con paid approximately $34 million 

to the Suppliers oflnterest between 2011 and 2017. 

The linpugned Transactions 

(aa) Between December 19, 2014 and December 19, 2019, Fonna-Con paid the Supplier 

Respondents approximately $11,367,000 CAD through the Impugned 

Transactions; 

(bb) The Impugned Transactions have the following attributes: there is limited or no 

supporting documentation other than brief invoices or accounting entries, payments 

were made within a day of being invoiced despite Forma-Con's typical payment 

terms being 30-90 days, the Supplier Respondents has no active operations, many 

of the Supplier Respondents ca1Tied on business from the same address; 

(cc) Typically, the Impugned Transactions followed a pattern in which: 

(i) Solano would e-mail Caruso or Ana advising a Supplier of Interest to 

invoice Fonna-Con with the amount to be invoiced and the description of 

the work to be included in the invoice; 

(ii) Shortly thereafter, Caruso or Ana would send an invoice to Solano; and 

399



17 

(iii) The invoice would then be paid by cheque from Forma-Con signed by either 

John Aquino or Solano; 

The Impugned Transactions Were Non-Arm's Length Transfers At Undervalue 

(dd) Forma-Con did not receive any value for the Impugned Transactions. The Supplier 

Respondents do not carry on any active business in the purported nature of the 

Impugned Transactions and did not provide any supplies or services to Forma-Con 

in return for these payments; 

._-. 
(ee-):- _The Impugned Transactions were not undertaken on an arm's length basis; 

: (ff)' The Impugned Transactions were transfers at undervalue under Section 96 of the 

BIA; 

The Jnclividual Respondents Were Privy To The Impugned Transactions 

(gg) ,:"-The-Individual Respondents did not deal at arm's length with either Forma-Con or 

with a Supplier Respondent and had an important role in the Impugned 

Transactions: 

(i) John Aquino was the President of Forma-Con at the relevant time, he 

approved most of the Impugned Transactions through, among other things, 

the execution of the Forma-Con cheques paying the Supplier Respondents; 

(ii) Caruso sent invoices to F orma-Con on behalf of at least three of the Supplier 

Respondents, which invoices accounted for approximately 70% of of the 

Impugned Transactions; 

(iii) Ana sent invoices to Forma-Con on behalf of a Supplier Respondent; 

(iv) Solano was a relative of John Aquino and was an active participant in the 

invoicing scheme, including by instructing various Supplier Respondents 

on invoicing matters and executing Forma-Con cheques; 
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(v) Coccia was a director listed on the corporate profiles of some of the Supplier 

Respondents; 

(vi) DiPede was a director listed on the corporate profile of a Supplier 

Respondent; 

(vii) Certain of the Individual Respondents received a direct or indirect benefit 

from the Impugned Transactions. 

Intention to Defeat, Delay or Defraud Creditors 

(hh) The Impugned Transactions were unde1iaken with an intention to defeat, delay or 

defraud Forma-Con's creditors; 

(ii) The Impugned Transactions had a material adverse impact on Forma-Con's ability 

to pay its creditors and Forma-Con received no value for any of the transactions; 

(jj) In addition, (i) the Impugned Transactions were undertaken in a non-arm's length 

manner; (ii) the consideration for the transactions was grossly inadequate; (iii) the 

transactions were concealed and included invoices containing false statements 

about consideration received by Fonna-Con; (iv) in certain cases the names of 

Supplier Respondents appear to have been selected to be very similar to the names 

of legitimate suppliers of the Bondfield Group; (iv) the transactions were 

unde1iaken with unusual haste; and (v) it appears that Individual Respondents who 

participated in this scheme received a direct or indirect benefit from the scheme. 

Other Grounds.for the Application 

(kk) Section 96 of the BIA; 

(11) Rules 1.04, 38 and 42.01 of the Rules of Civil Procedure; 

(mm) Section 103 of the Courts of Justice Act; and 

(nn) Such further and other grounds as counsel may advise and this Honourable Court 

may deem just. 
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3. The following documentary evidence will be used at the hearing of the application: 

(a) The Report of the Trustee dated February 21, 2020; 

(b) Phase II Investigation Report of the Monitor dated October 30, 2019; 

( c) Further reports of the Trustee; and 

( d) Such further and other evidence as counsel may advise and this Honourable Court 

may deem just. 

Date: February 21, 2020 TORYSLLP 
79 Wellington St. W., Suite 3000 
Box 270, TD Centre 
Toronto, Ontario 
M5K 1 N2 Canada 

Fax: 416.865.7380 

Scott A. Bomhof (LSO#: 37006F) 
Tel: 416.865.7370 
Email: sbomhof@torys.com 

Jeremy Opolsky (LSO#: 60813N) 
Tel: 416.865.8117 
Email: jopolsky@torys.com 

R. Craig Gilchrist (LSO#: 77315B) 
Tel: 416.865.7629 
Email: cgilchrist(a),torys.com 

Lawyers for the Applicant 
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First Report of 
KSV Kofman Inc. 
as Trustee in Bankruptcy of 
1033803 Ontario Inc. and 
1087507 Ontario Limited 

and 

Eighth Report of 
KSV Kofman Inc. 
as Receiver and Manager of 
1033803 Ontario Inc. and 
1087507 Ontario Limited and 
Certain Related Other Property 

ksv Wvisory inc. 

February 21, 2020 
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1 Introduction 

1. On November 19, 2018, Bridging Finance Inc., as agent (the "Agent") for 2665405 
Ontario Inc. (the "Lender"), made an application to the Ontario Superior Court of 
Justice (Commercial List) (the "Court") for the appointment of KSV Kofman Inc. 
("KSV") as receiver and manager of: 

a. all the assets, undertaking and property of 1033803 Ontario Inc., operating as 
Forma-Con Construction and Forma Finishing ("Forma Con"), including the real 
property municipally known as 3420 Queen Street East, Brampton and 407 
Basaltic Road, Concord; 

b. all the assets, undertaking and property of 1087507 Ontario Limited ("108" and 
together with Forma Con, the "FC Debtors"), including the real property 
municipally known as 4431 Stouffville Road, Stouffville; 

c. certain assets of Bondfield Construction Company Limited ("BCCL") and 
Bondfield Construction Equipment Ltd. ("BCEL", together with BCCL, Forma 
Con, 108 and several other related entities, the "Group"); and 

d. the real property municipally known as 131 Saramia Crescent, Vaughan owned 
by Ralph Aquino, a limited guarantor of the indebtedness of the Group to the 
Lender. 

2. The Court granted the relief requested by the Agent on the return of the receivership 
application and KSV was appointed receiver (the "Receiver"). 

1.1 BCCL and the BCCL Investigation 

1. BCCL is a full-service construction company operating in Southern Ontario and an 
affiliate of the FC Debtors. 

2. On April 3, 2019, BCCL and several related entities were granted protection under the 
Companies' Creditors Arrangement Act ("CCAA") and Ernst & Young Inc. ("E& Y") was 
appointed Monitor of BCCL and certain related entities (the "Monitor"). 

3. On May 30, 2019, the Court authorized the Monitor to, inter a/ia, investigate certain 
transactions involving BCCL and to deliver a report summarizing its investigation (the 
"Monitor's Investigation Report"). 

4. On October 30, 2019, the Monitor issued the Monitor's Investigation Report. A copy 
of the Monitor's Investigation Report is available on E&Y's website at: 
https://documentcentre.eycan.com/. The Monitor's Investigation Report details that 
BCCL and certain affiliates, including Forma Con, paid in excess of $80 million to 
certain parties ("Suppliers of Interest") that do not appear to have provided any goods 
or services to the Group. 
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5. In connection with the Monitor's Investigation Report, the Monitor is seeking a 
declaration that transactions between BCCL and certain Suppliers of Interest are 
transfers at undervalue. The Monitor is also seeking various ancillary relief, including 
that certain respondents are jointly and severally liable to BCCL for the value of the 
transactions. 

6. The Monitor does not have any capacity in respect of the FC Debtors. 

1.2 FC Bankruptcy 

1. Pursuant to an order of the Court issued on December 2, 2019 (the "Bankruptcy 
Order"), the Receiver was granted authority to file assignments in bankruptcy on 
behalfof the FC Debtors. On December 19, 2019, the Receiver filed the assignments 
and KSV was appointed trustee in bankruptcy of each of the FC Debtors (the 
"Trustee"). KSV's appointments were affirmed at creditors' meetings convened on 
January 8, 2020. 

2. One of the purposes of the bankruptcy proceedings is for the Trustee to conduct an 
investigation similar to the one carried out by the Monitor and to pursue transfers at 
undervalue involving the FC Debtors (the "FC Investigation"). 

3. On January 8, 2020, the Inspectors appointed in the FC Debtors' bankruptcies 
unanimously passed resolutions authorizing the Trustee to commence the FC 
Investigation. As detailed below, the FC Investigation has identified that Forma Con 
paid approximately $34 million to Suppliers of Interest that do not appear to have 
provided any goods or services to Forma Con. (This is a subset of the $80 million 
identified in the Monitor's Investigation Report.) 

4. On February 14, 2020, the Inspectors authorized the Trustee to commence an 
application (the "Application") for: 

a. 

b. 

C. 

d. 
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a declaration that the transfer of funds from Forma Con to the Supplier 
Respondents (as defined below) between December 19, 2014 and December 
19, 2019 (the "Impugned Transactions") are transfers at undervalue for the 
purposes of section 96 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. 
B-3 (the "BIA") and are void as against the Trustee; 

an order that John Aquino, the Estate of Michael Solano ("Solano"), Marco 
Caruso ("Caruso"), Joe Ana ("Ana"), Lucia Coccia-Canderle ("Coccia
Canderle") and Domenic Dipede ("Dipede") (collectively, the "Individual 
Respondents") and the Supplier Respondents (the "Individual Respondents and 
the Supplier Respondents are defined as the "Respondents") shall jointly and 
severally pay to Forma Con the value of the payments received by the Supplier 
Respondents through the Impugned Transactions, collectively; 

an order that the Respondents hold in trust all funds that they received, directly 
or indirectly, pursuant to the Impugned Transactions; and 

an order permitting the Trustee to trace any and all funds that have been 
received by the Respondents as a result of the Impugned Transactions into any 
funds, real property or personal property of the Respondents. 

Page 3 

409



27 

1.3 Purpose of this Report 

1. The purpose of this report ("Report") is to summarize the results of the FC 
Investigation. 

1.4 Restrictions 

1. In preparing this Report, the Trustee has relied upon the Group's unaudited financial 
information, including its books and records, discussions with its management, 
discussions with the Monitor and the Monitor's Investigation Report (collectively the 
"Information"). The Trustee has not audited, reviewed or otherwise verified the 
accuracy or completeness of the Information in a manner that would comply with 
Generally Accepted Assurance Standards pursuant to the Chartered Professional 
Accountants of Canada Handbook. 

2. The Trustee expresses no opinion or other form of assurance with respect to the 
financial information presented in this Report or relied upon by the Trustee in 
preparing this Report. Any party wishing to place reliance on the Group's financial 
information should perform its own diligence. 

1.5 Currency 

1. Unless otherwise stated, all monetary amounts contained herein are expressed in 
Canadian dollars. 

2.0 Investigations 

2.1 E& Y's Phase I and Phase II Investigations 

1. E&Y was retained in late 2018 by counsel for Zurich Insurance Company Ltd., the 
primary bonding company for BCCL, to conduct a forensic investigation into financial 
irregularities at the Group (the "Phase I Investigation"). The Phase I Investigation 
included a review of the accounting records for the Group, as well as various emails 
on BCCL's server and selected hard drives. E& Y's engagement was terminated prior 
to the date of the Initial Order issued in the CCAA proceedings. 

2. Solano is John Aquino's cousin. Solano was an IT Manager for the Group and was 
not engaged in vendor or procurement matters. As identified by E& Y, Solano sent 
over 100 emails to individuals acting on behalf of the Suppliers of Interest to instruct 
them on: (i) the amounts to be invoiced to the Group for work or supplies allegedly 
provided by those Suppliers of Interest, (ii) the description that should be included in 
the invoices for that work or supply, and (iii) the projects to be charged. As a result of 
the Phase I Investigation, E& Y identified nineteen Suppliers of Interest. The Trustee 
understands that Solano died in January 2017. 
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3. On May 30, 2019, the Court authorized the Monitor and its counsel Norton Rose 
Fulbright Canada LLP to undertake a further investigation (the "Phase II 
Investigation"). The purpose of the Phase II Investigation was to verify the concerns 
regarding transactions with the Suppliers of Interest and to investigate the scope and 
details of these transactions. 

4. The findings from the Phase II Investigation were provided in the Monitor's 
Investigation Report. That Report sets out that the Group paid in excess of $80 million 
to the Suppliers of Interest for no consideration. 

5. The Receiver and the Monitor entered a protocol regarding, inter a/ia, the sharing of 
information related to the Phase II Investigation (the "Protocol"). On September 18, 
2019, the Court approved the Protocol. The Protocol is subject to a sealing order. A 
copy of the Protocol is attached as Confidential Appendix "1 ". 

2.2 FC Investigation 

1. As a significant portion of the transactions identified by E& Y involve Forma Con, KSV 
(in its then capacity as Receiver) determined it should conduct its own investigation. 
In order to minimize costs, KSV met with E& Y to obtain an overview of its investigation 
and to request the documents required for the FC Investigation in E&Y's possession. 
On January 7, 2020, E&Y provided the Trustee with the following, which was sourced 
from Group's records: 

a. copies of cheques issued by Forma Con to the Suppliers of Interest (the 
"Cheques"); 

b. accounting records for the Suppliers of Interest extracted from the Group's 
accounting system (the "Supplier History Reports"); and 

c. a copy of Solano's e-mail mailbox. 1 

2.3 Results of the FC Investigation 

1. The FC Investigation identifies that between 2011 to 2017, Forma Con paid Suppliers 
of Interest approximately $34 million for no consideration. 

2. The statutory review period under the BIA is December 19, 2014 to December 19, 
2019 under the BIA (the "Review Period"). Of the payments to the Suppliers of 
Interest, approximately $11 .4 million occurred during the Review Period. The parties 
who received monies during this period are referred to herein as the "Supplier 
Respondents". 

'KSV and its counsel, Torys LLP, agreed not to review any potentially privileged emails in Solano's email account. 
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A summary of the transactions involving the Supplier Respondents is provided in the 
table below. 

Payments Payments Total 
$000s, unaudited Before After Payments 

12/19/2014 12/19/2014 

Supplier Respondents 

Clearway Haulage 
- 968 968 

MMC General Contracting - 2,795 2,795 

MTEC Construction 
3,859 5,260 9,119 

Strada Haulage 
109 1,711 1,820 

2104664 Ontario Inc. 
170 90 260 

2304288 Ontario Inc. 565 543 1,108 

4,703 11 ,367 16,070 

Other Suppliers of Interest 

2299726 Ontario Inc. 14,134 - 14,134 

2104661 Ontario Inc. 1,516 - 1,516 

B.I.C . Haulage 
37 - 37 

Terra Haulage 832 - 832 

TP Inc 
229 - 229 

Vaughan Haulage 639 - 639 

GGC Gem General Contracting 362 - 362 

GH Gem Haulage 91 - 91 

Gem Stone 249 - 249 

ABC Masonry 58 - 58 

18,147 - 18,147 
Total 22,850 11 ,367 34,217 

As reported in the Monitor's Investigation Report and based on discussions with Steven 
Aquino , the current President of BCCL and formerly the Vice President of Operations of 
BCCL, the Trustee understands that none of the Suppliers of Interest provided goods or 
services to Forma Con. 

Corporate profile reports for each of the Supplier Respondents are attached as Appendix 
"A". The Receiver has enclosed these reports as they show that Coccia-Canderle and 
Dipede were officers and directors of certain of the Supplier Respondents . The reports 
also show the registered addresses of all of the Supplier Respondents, many of which 
are common . For completeness, the Receiver has included all of the corporate profile 
reports for the Supplier Respondents. 
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2.4 The Impugned Transactions 

1. Substantially all the transactions follow a similar pattern: 

Step 1: the process is initiated with an email from Solano to Caruso or Ana advising a 
Supplier of Interest to invoice Forma Con , the amount to be invoiced2, the project to be 
invoiced and the description of the work to be included on the invoice. For example: 

~ R•ply <~ ReplyAII ➔ Forward 

• 

Michael Solano 
To Marco Caruso Mon 2015_04_06 2,25 PM- + Doto of Instructions 

Apnl 6, 2015, 14.25 

# Company to Bondfield 
Re: Hawkesbury Hospit al 

To cut and remove existing slab on grade. Excavate and prepare existing base for new rebar and slab. 

$223,000 

Haulage Company to Bondfield 
Re: Cambridge Hospital 
To excavate and provide labour to underpin existing walls. 

$126,000 

# Company to Forma-Con Construction Project 
Re: Sheridan College ~ Sheooan College 
To supply, install and weld bolts to piles to fasten forms against shoring. Fabricate exterior wall forms and install on site . -i-. Description of wor1c 

$281,000 - ---- - --- ---- --- -------------------+--<• ptrformad 

I 
... Invoice Amount 

Michael Solano 
IT Manager 

2 In all cases , the amount invoiced eithe r is the amount in the email or the amount in the email with a 10% markup. 
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This amount is before a 
10% markup 

$281 ,000 
X 110% 

•$309,1 00 
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Step 2: Caruso or Ana would almost immediately thereafter send an invoice to Solano. 

• 

Marco Caruso 
To 'M,cha~I Solano' 

ri:) Forma-Con 04--0615,pdf v 
l.!!J 412KB --------

Invoice attached. 
Tks, 
Marco 

MTEC CONSTRUCTION 

B 3-9600 lslin~on Av.nu• 

V•ugho.n, Ont L4L 1A7 

T•l: [647] 460-S181 

~ 
Forma-Con Con.,-truction 
407 S .tSa.ltic Rd , 

Concord, Ont 

L4K 411'8 

HST # 8108-06976 

DESCRJPTION 

To supply, inSUII illld w~ld bolts to piles to ~n fonns • gainst :shorin;. 

Fabricate txttrior w.n form> and inst.ill on :titt, 

Make al c:hecls payable to MTEC Cons1ruction. If )"'I"- any 
quesbons ~ ming lh,s ""'°'°"· contact Na/M, Phone Number. Ema,i 

THANK YOU FOR YOUR BUSINESS! 
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f-:, Rep ly <~ Roply AII ➔ Forward 

Mon 2015-0-l -06 2: 31 PM 

Dato: April 6 , 2015 

lnvoic• t : 04-061S 

Sito: Sh•rid.ln CoD•c• 

.llill.Illl. Sam• 

AMOUNT 

'BT T s 309,100.00 

r,t.tlU 13.00% 

Ail T s 4-0.183:00 I 
s 

TOTAL s 349,283.00 

i--.- Invoicing Date 
April 6, 2015, 14.31 

(6 minutes after 
instructions were 
provided by Mr. 
Solano.) 

Supplier of Interest 
MTEC Construction 

Date of Invoice 
April 6, 2015 
(same as instruction 
email) 

Construction Project 
Sheridan College 
(same as instruction 
email ) 

Invoice Amount 

S309, 100 

Which is the invoice 
amount as per the 
instruction email after 
a 10% markup 

Instructions 
provided by Solano 

After tax balance 
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Step 3: the invoice would be paid by cheque immediately following issuance of the 
invoice. The cheques were signed by John Aquino or Solano. 

P~yment Date 
April 6, 2015 
(same day as 
ir.struction Ema!! 
and invoice date) 

Amount Paid 
After tax balance 
of the invnice 
amount including 
a 10% markup, 

John Aquino's 
Signature 
John Aquino 
signed the cheque 
payable to the 
Supplier of 
Interest 

2. The Trustee has located email correspondence for 82% of the Impugned Transactions. 

3. The balance of the transactions is supported by cheques to the Supplier Respondents. 
The Trustee does not have an invoice or email correspondence for these transactions; 
however, it understands based on conversations with the Monitor and Steve Aquino that 
none of the suppliers provided any services to Forma Con. 

4. Examples of the above transactions are provided in Appendix "B" for each Supplier 
Respondent3

• 

2.5 Financial Irregularities in Transactions 

1. The Trustee's findings are consistent with the Monitor's findings, as follows: 

• Transactions with Supplier Respondents provided no business purposes: the 
Trustee understands from conversations with Steven Aquino, the Monitor's 
Investigation Report and a review of Forma Con's books and records, that none of 
the Suppliers of Interest provided goods or services to Forma Con. 

Controls and standard payment practices were not followed: the invoices from the 
Suppliers of Interest were, on average, paid by Forma Con in 1.3 days. The Trustee 
understands from the Monitor's Investigation Report that the Group's usual payment 
terms were 30 to 90 days. 

3 For two of the Supplier Respondents, 2104664 Ontario Inc. and 2304288 Ontario Inc., only cop,es of cheques issued to the Supplier Respondents have 
been provided as no email correspondence can be located. 
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Supplier Respondents are connected to each other and to the Group's 
representatives through the Individual Respondents: as reflected in the Monitor's 
Investigation Report, many of the Supplier Respondents share the same 
addresses, phone numbers and bank accounts. For example, Caruso delivered 
falsified invoices to Forma-Con on behalf of at least three different Supplier 
Respondents, which invoices accounted for approximately 70% of the Impugned 
Transactions. Ana, another Individual Respondent, sent invoices on behalf of a 
Supplier Respondent. Coccia-Canderle is listed as a director on the corporate 
profiles of certain of the Supplier Respondents (MTEC Construction, MMC General 
Contracting and Strada Haulage). Dipede is listed as a director on the corporate 
profiles of 2304288 Ontario Inc. ("230"), a Supplier Respondent. 

3.0 Trustee's Preliminary Conclusions 

1. The Trustee believes it is appropriate to commence an Application against each of 
the Respondents in connection with the Impugned Transactions on the basis that the 
transfers to the Supplier Respondents were transfers at undervalue that are subject 
to Section 96 of the BIA. 

3.1 Section 96 of the BIA 

1 . Section 96 of the BIA states: 

96 (1) On application by the trustee, a court may declare that a transfer at undervalue 
is void as against. .. the trustee - or order that a party to the transfer or any other 
person who is privy to the transfer, or all of those persons, pay to the estate the 
difference between the value of the consideration received by the debtor and the value 
of the consideration given by the debtor- if ... 

{b) the party was not dealing at arm's length with the debtor and 

(i) the transfer occurred during the period that begins on the day that is one year 
before the date of the initial bankruptcy event and ends on the date of the bankruptcy, 
or 

(ii) the transfer occurred during the period that begins on the day that is five years 
before the date of the initial bankruptcy event and ends on the day before the day on 
which the period referred to in subparagraph (i) begins and 

(A) the debtor was insolvent at the time of the transfer or was rendered insolvent by 
it, or 

(8) the debtor intended to defraud, defeat or delay a creditor. 

2. A 'transfer at undervalue' is defined in the BIA as "a disposition of property or provision 
of services for which no consideration is received by the debtor or for which the 
consideration received by the debtor is conspicuously less than the fair market value 
of the consideration given by the debtor"; 
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3. A party is privy to a transfer at undervalue if they (i) did not deai at arm's length with 
any party to the transfer; and (ii) by reason of the transfer, directly or indirectly 
received a benefit or caused a benefit to be received by another person. 

4. The Trustee believes the proposed Application against the Respondents satisfies the 
criteria required to obtain a remedy in this case. 

3.1.1 The transfers to the Supplier Respondents were transfers at undervalue. 

1. The invoiced goods and services described in the Impugned Transactions were never 
provided by the Supplier Respondents. Forma Con did not receive any consideration 
in return for its payments to the Supplier Respondents. 

3.1.2 The transfers to the Supplier Respondents were non-arm's length transfers. 

1. Forma Con and the Supplier Respondents were not dealing at arm's length. The 
invoices for the transactions appear to have been fabricated by Supplier Respondents 
at the direction of the Group's management. The Monitor's Investigation Report 
reflects that the Suppliers of Interest made material payments to Individual 
Respondents. 

3.1.3 Transfers during the five year "look back" period. 

1. $11.4 million was transferred to the Supplier Respondents during the Review Period. 
This amount may increase subject to further review and investigation. 

3.1.4 The transfers to the Supplier Respondents were undertaken with an intention to 
defeat, delay or defraud creditors. 

1. The Impugned Transactions could only reasonably have been undertaken with the 
intent of defeating Forma Con's creditors. In particular, 

i. 

ii. 

iii. 

iv. 

V. 

vi. 

vii. 
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the transactions were non-arm's length; 

the consideration was grossly inadequate; 

the transactions were concealed and included invoices containing false 
statements about consideration received by Forma Con; 

the transactions were undertaken with unusual haste; 

in certain cases, Supplier Respondents were provided with names similar to 
existing suppliers of the Group in order to make them appear legitimate; 

the parties engaged in the transactions would reasonably have thought that 
these transactions would have a material adverse impact on the Forma Con's 
ability to eventually pay its creditors; and 

it appears that Individual Respondents who participated in this scheme received 
a direct or indirect benefit from the scheme. 
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3.1.5 John Aquino, Caruso, Solano. Ana. Coccia-Canderle and Dipede were privy to the 
Impugned Transactions. 

1. Each of John Aquino, Caruso, Ana, Coccia-Canderle and Dipede did not deal at arm's 
length with a party to the Impugned Transactions: 

i. John Aquino was the President of Forma Con at the relevant time and was a 
33% shareholder of the Group; 

ii. Solano was John Aquino's relative and worked in the IT department. He had 
access to the systems and the knowledge of the business necessary to give 
effect to the Impugned Transactions. He had the trust of John Aquino; 

iii. Caruso and Ana received instructions from Forma Con on the amounts to be 
paid to the Supplier Respondents through fictitious invoices that appear to have 
been coordinated by Solano; and 

iv. Coccia-Canderle was a director listed on the corporate profiles of certain of the 
Supplier Respondents (MTEC Construction, MMC General Contracting and 
Strada Haulage) and the Monitor has reported that Coccia-Canderle is a 
signatory on bank accounts of some of the Suppliers of Interest. 

v. Dipede was the former CFO of the Group at the relevant time. He was also a 
director listed on tl,e corporate profile of 230, a Supplier Respondent. The 
Monitor has advised that Dipede is a signatory on the 230 bank account . 

2. The evidence available to the Trustee indicates that each of John Aquino, Solano, 
Caruso and Ana had a role in causing the Impugned Transactions: 

i. 

ii. 

iii. 

iv. 
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John Aquino signed cheques for Forma Con's payment of a significant portion 
of the invoices issued by the Supplier Respondents; 

Solano was a relative of John Aquino and appears to have been an active 
participant in the invoicing scheme - he directed the Supplier Respondents with 
respect to invoicing and signed cheques payable to Supplier Respondents; 

Caruso delivered falsified invoices to Forma-Con on behalf of at least three 
different Supplier Respondents, which invoices accounted for approximately 
70% of the Impugned Transactions; and 

Ana delivered falsified invoices to Forma Con from one of the Supplier 
Respondents totalling approximately $2.8 million. 
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4.0 Recoveries 

1. The Application is pursued for the benefit of the estate and all proceeds recovered by 
the Trustee shall be brought into the estate. The proceeds will be used for appropriate 
distribution under the BIA, subject to the rights of recovery of secured creditors , who 
may benefit from any proceeds of the application. 

* * * 
All of which is respectfully submitted , 

Jgv k~ ~ 
KSV KOFMAN INC., 
SOLELY IN ITS CAPACITY AS TRUSTEE AND 
RECEIVER AND MANAGER OF 
10338083 ONTARIO INC AND 1087507 ONTARIO LIMITED 
AND NOT IN ITS PERSONAL CAPACITY 
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1.3.b Distinct existence 
1.3 .b.i From owner 

1.3.b.i.A General principles 

Headnote 

Bankruptcy and insolvency --- Avoidance of transactions prior to bankruptcy - Fraudulent and illegal transactions -
Miscellaneous 
Group of construction companies was in financial trouble - Construction company BCCL commenced proceedings under 
Companies ' Creditors Arrangement Act and monitor was appointed - Trustee in bankruptcy appointed regarding 
construction company FC - Monitor and trustee discovered that BCCL and FC had illegitimately paid out tens of millions 
of dollars as part of false invoicing schemes over number of years prior to BCCL commencing proceedings and prior to FC's 
bankruptcy - At BCCL, monitor also discovered fund cycling scheme whereby president had used his holding company to 
inject capital at end of year to make BCCL appear to stakeholders to be financially stronger than it was - Monitor brought 
application for declaration that transfers made out of BCCL as part of false invoicing scheme and fund cycling scheme were 
transfers at undervalue for which no consideration was received by group, and that those who benefited from schemes were 
jointly and severally liable, and trustee brought application for similar declaration regarding transfers made out of FC, and for 
order regarding fund cycling - Applications granted in part - Payments by BCCL as part of false invoicing scheme were 
transfers at undervalue, for which monitor was entitled to compensation from those who benefited, and payments made by 
FC were transfers at undervalue, for which trustee was entitled to similar compensation - Invoices were created for services 
or materials that were never delivered to BCCL and FC and they received no consideration, yet money flowed to construction 
group and other respondents - President of BCCL engaged in clandestine scheme that would hide from creditors fact that 
tens of millions of dollars were paid out of BCCL under guise of job costs, which were not job costs at all , but rather 
payments to president himself and others who assisted him in deception - Value to BCCL of impugned transactions relating 
to false invoicing scheme was nil, and it was not shown that FC received any valuable services or materials from impugned 
transactions, so that their value was nil - Entities in transactions were acting collaboratively to carry out scheme and were 
not arm's length - Transfers made with intent to defraud, defeat or delay creditors - Transfers were made by BCCL and 
FC, in secret, in haste, to non-arm's length persons, and without consideration or innocent explanation - Company's 
financial health does not preclude finding of fraudulent intent; even if BCCL and FC were paying their respective current 
suppliers for period of time, this did not sanitize fraud - Participation and awareness of impugned transactions by all 
persons involved was not required for finding of fraud - President engaged in actions to avoid BCCL's and FC 's obligations 
and defeat their creditors - Given that construction group had outstanding debts, including substantial loan from primary 
lender and shareholder loans, at time of transfers, there were creditors toward whom BCCL' s and FC 's intent to defraud 
could be directed - Monitor did not adduce sufficient evidence to show that amounts transferTed from BCCL in fund cycling 
system were transfers at undervalue for which there was no consideration - Parties or privies to transfers were ordered to 
pay, on joint and several liability basis, $21 ,807,693 to monitor, being difference between monies paid by BCCL to supplier 
respondents and value of services or materials provided by them to BCCL, which was nil - Liability of C limited to 
$88,008. 

Business associations --- Nature of business associations - Nature of corporation - Distinct existence - From owner -
General principles 
Group of construction companies was in financial trouble - Construction company BCCL commenced proceedings under 
Companies ' Creditors Arrangement Act and monitor was appointed - Trustee in bankruptcy appointed regarding 
construction company FC - Monitor and trustee discovered that BCCL and FC had illegitimately paid out tens of millions 
of dollars as part of false invoicing schemes over number of years prior to BCCL commencing proceedings and prior to FC's 
bankruptcy - At BCCL, monitor also discovered fund cycling scheme whereby president had used his holding company to 
inject capital at end of year to make BCCL appear to stakeholders to be financiall y stronger than it was - Monitor brought 
application for declaration that transfers made out of BCCL as part of false invoicing scheme and fund cycling scheme were 
transfers at undervalue for which no consideration was received by group, and that those who benefited from schemes were 
jointly and severally liable, and trustee brought application for similar declaration regarding transfers made out ofFC, and for 
order regarding fund cycling - Applications granted in part - Payments by BCCL as part of false invoicing scheme were 
transfers at undervalue, for which monitor was entitled to compensation from those who benefited, and payments made by 
FC were transfers at undervalue, for which trustee was entitled to similar compensation - Actions of president could be 
attributed to corporations, even though they were not intended to benefit BCCL and FC and they did not so do - President' s 
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areas of responsibility included engaging with suppliers and overseeing provision of services and materials - Given that 
Bankruptcy and Insolvency Act is concerned with providing proper redress to creditors, intention of debtor in s. 96 of Act 
should be interpreted liberally to include intention of individuals in control of corporation, regardless of whether those 
individuals had any intent to defraud corporation itself. 

Bankruptcy and insolvency --- Avoidance of transactions prior to bankruptcy- Miscellaneous 
Group of construction companies was in financial trouble - Construction company BCCL commenced proceedings under 
Companies ' Creditors Arrangement Act and monitor was appointed - Trustee in bankruptcy appointed regarding 
construction company FC - Monitor and trustee discovered that BCCL and FC had illegitimately paid out tens of millions 
of dollars as part of false invoicing schemes over number of years prior to BCCL commencing proceedings and prior to FC's 
bankruptcy - At BCCL, monitor also discovered fund cycling scheme whereby president had used his holding company to 
inject capital at end of year to make BCCL appear to stakeholders to be financially stronger than it was - Monitor brought 
application for declaration that transfers made out of BCCL as pait of false invoicing scheme and fund cycling scheme were 
transfers at undervalue for which no consideration was received by group, and that those who benefited from schemes were 
jointly and severally liable, and trustee brought application for similar declaration regarding transfers made out of FC, and for 
order regarding fund cycling - Applications granted in part - Payments by BCCL as part of false invoicing scheme were 
transfers at undervalue, for which monitor was entitled to compensation from those who benefited, and payments made by 
FC were transfers at undervalue, for which trustee was entitled to similar compensation - Requirements for fraud identified 
in Fraudulent Conveyances Act are applicable to Bankruptcy and Insolvency Act, with exception re lated to term "or other" . 
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s. 2 "transfer at undervalue" - referred to 

s. 4 - referred to 

s. 4(4) - referred to 

s. 95 - considered 

s. 96 - considered 

s. 96( 1 )(b) - referred to 

s. 96(l)(b)(ii) - referred to 

s. 96( l)(b )(ii)(B) - considered 

s. 96(2) - considered 

Companies ' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
Generally - considered 

s. 36.1 [en. 2007, c. 36, s. 78] - referred to 

Fraudulent Conveyances Act, R.S.O. 1990, c. F.29 
Generally - considered 

APPLICATIONS by monitor and trustee for order that transactions were undervalued and related relief. 

Dietrich J.: 

OVERVIEW 

Bondfield Construction Company Limited ("BCCL") was a family-owned construction company that took on large 
scale construction projects in the Greater Toronto Area and elsewhere, such as the expansion and redeve lopment of St. 
Michael 's Hospital. 

2 Its affiliate 1033803 Ontario Inc., commonly known as Forma-Con Construction ("Forma-Con"), was in the concrete 
forming business. BCCL and Forma-Con are part of the Bondfield Group of Companies. 

3 The Bondfield Group of Companies (' 'Bondfield Group") was a full -service group of construction companies operating 
in the Greater Toronto Area and Southern Ontario since the mid- l 980 ' s. Prior to its inso lvency, the Bondfield Group was 
operated by the Aquino fami ly. Ralph A uino ("Ralph") founded the Bondfield Group and was joined in the fami ly business 
first by his son John Aguino in 1994, and later by son Steven Aquino ("Steven") in 2000. 

4 By 2018, the Bondfield Group was in serious financial trouble. BCCL commenced CCAA proceedings on April 3, 2019 
and this court appointed the applicant Ernst & Young Inc. ("EY") as Monitor of BCCL and ce1ia in of its affi liates. On 
December 19, 2019, this court appointed the app licant KSV Restructuring Inc. as the trustee in bankruptcy of Forma-Con 
(the "Trustee"). 

5 Following their respective appointments, each of the Monitor and the Trustee discovered that BCCL and Form a-Con 
had ill egitimately paid out tens of mill ions of dollars. These payments were made in false invoicing schemes over a number 
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of years prior to BCCL commencing CCAA proceedings and prior to Forma-Con's bankruptcy. 

6 At BCCL, the Monitor also discovered what it describes as a "fund cycling scheme." In this alleged scheme, the 
respondent John A_.guino, the then president of BCCL, would use his holding company to inject capital into BCCL. He 
would make these capital injections at the end of a year so that BCCL would appear to its stakeholders to be financially 
stronger than it was. He would then arrange for the injected capital to be returned to his holding company early in the 
following year. The Monitor asserts that the bulk of the funds comprising the capital injections were funds transferred from 
BCCL to Joh A_guino or his holding company at undervalue. 

7 The Monitor seeks a declaration that the transfers made out of BCCL as part of the false invoicing scheme and the fund 
cycling scheme, during the relevant period, were transfers at undervalue for which Bondfield received no consideration. It 
also seeks a declaration that those who benefited from the schemes are jointly and severally liable for the amounts 
transferred. 

8 The Trustee seeks a declaration that the transfers made out of orma-Con as part of the false invoicing scheme were 
transfers at undervalue, for which orma-Con received no consideration. It also seeks a declaration that those who benefited 
from the scheme are jointly and severally liable for the amounts transferred. 

9 Justice Hainey ordered that these two applications, being the Monitor's application (Court File No. 19-630908-00CL) 
(the 1'Bondfield Application") and the Trustee ' s application (Court File No. 20-00636754-00CL) ("Forma-Con 
Application") be heard at the same time and that the evidence adduced and admitted in one application, unless objected to by 
a party, would be deemed to be evidence in both applications. This hearing covers both applications. 

10 For the reasons that follow, I find that the payments by BCCL during the statutory review period as pa1t of the false 
invoicing scheme were transfers at undervalue, for which the Monitor is entitled to compensation from those who benefited. 1 
also find that the payments made by Forma-Con during the statutory review period as part of the false invoicing scheme 
were transfers at undervalue, for which the Trustee is entitled to compensation from those who benefited. 

11 I will now set out the background facts, the positions of the parties, and the evidence in respect of each of the 
Bondfield Application and the Forma-Con Application, followed by the issues to be determined. The law and analysis will 
follow as applied to both BCCL and Fonna-Con in respect of the false invoicing scheme, and as applied to BCCL in respect 
of the fund cycling scheme. 

A. The Bondfield Application 

Background Facts 

12 Ralph is the controlling shareholder of the Bondfield Group. During the period when the alleged schemes were being 
carried out, John Aquino was BCCL' s president and owned 33 percent of the non-voting shares of BCCL. At that time, he 
was also the principal with primary responsibility and control over BCCL's finances . 

13 As of March 2015, Ralph and Steven were also officers ofBCCL. Ralph held the position of CEO and Steven held the 
position of vice president. 

14 The Bondfield Group began to experience liquidity issues in 2015 and 2016 when it expanded its operations by taking 
on a number of P3 projects. While the Bondfield Group was able to obtain sho1t-term replacement financing to resolve 
ce1tain of these issues, by 2018 the financial condition of the Bondfield Group had deteriorated . Many subcontractors and 
other vendors refused to continue to provide services or materials. Progress on several construction projects slowed 
considerably or came to a standstill. These construction delays exacerbated the Bondfield Group ' s financial situation as 
project owners began to withhold payment on the project receivables. BCCL' s bonding company, Zurich Insurance Company 
Ltd. ("Zurich"), paid out on a number of claims resulting in some of the subcontractors resuming work and suppliers 
delivering materials again . 

15 In 2018, Zurich engaged EY to review the financial situation of the Bondfield Group. EY reported that the Bondfield 
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Group had a cash flow concern. On June 18, 2018, Zurich advised that it would be winding down the Bondfield Group. 

16 In October 2018, BCCL's primary lender, Bridging Finance Inc. ("Bridging"), called in its $80,000,000 loan. 

17 John Aquino's employment with the Bondfield Group was terminated on October 15, 2018. Steven is now the 
president of the Bondfield Group. 

18 On April 3, 2019, this court granted BCCL' s application under the Companies Creditors Arrangement Act, R.S.C. 
1985, c. C- 36 (the "CCAA "). 

19 Following the Monitor's appointment on April 3, 2019, it commenced the Bondfield Application against the 
respondents therein (the "Bondfield Respondents"), who are alleged to have participated in and benefited from the false 
invoicing scheme. Insofar as the alleged fund cycling scheme is concerned, the Monitor conceded that the only Bondfield 
Respondent that benefited was John Aquino's personal holding company 2304288 Ontario Inc ("230"). 

20 The Monitor proceeds pursuant to section 36.1 of the CCAA and section 96 of the Bankruptcy and Insolvency Act, 
R.S.C. 1985, c. B-3 (the " BIA"). The provisions of the BIA are modified in the CCAA context. The date of the 
commencement of the CCAA proceedings is the first date of the relevant review period ( as opposed to the date of the initial 
bankruptcy event) pursuant to s. 96. The BIA gives the Monitor the same impeachment powers that may be exercised by a 
trustee in bankruptcy. 

21 Following its appointment, the Monitor conducted a preliminary investigation and reported to this court that it 
appeared that BCCL had illegitimately transferred amounts to certain of the Bondfield Respondents in an aggregate amount 
of approximately 35,700,000 CAD and 35,030 USO between April 3, 2014 and April 3, 2019. This period is the five -year 
statutory period under the BIA during which the Monitor may review transfers at undervalue (the "Bondfield review period"). 

22 The Monitor's report stated that the impugned transactions (the "Bondfield impugned transactions") occurred in one of 
two ways. 

23 One set of transactions involved a false invoicing scheme by which $21 ,807,693 was removed from BCCL during the 
Bondfield review period through false invoices submitted by Bondfield Respondents 2483251 Ontario Corp. a.k.a. Clearway 
Haulage ("Clearway"), 2420595 Ontario Ltd. a.k.a. Strada Haulage ("Strada"), 2466601 Ontario Inc. a.k.a. MMC 
Contracting ("MMC"), 2420570 Ontario Ltd. a.k.a. MTEC Construction ("MTEC"), Time Passion, Inc. ("Time Passion"), 
and RCO General Contracting Inc. ("RCO") (collectively, the "BCCL Supplier Respondents"). The Monitor alleged that the 
BCCL Supplier Respondents had submitted false invoices to BCCL that were improperly charged to and paid from various 
BCCL projects. 

24 Despite initial denials of any impropriety, eventually, under cross-examination, Bondfield Respondents Mario Caruso 
("Caruso"), Giuseppe Anastasio ("Anastasio"), and Lucia Coccia (a.k.a. Lucia Canderle) ("Coccia"), each of whom was 
involved in operating the BCCL Supplier Respondents, admitted that they did not dispute the Monitor' s contention that no 
value was provided by any of the suppliers identified by the Monitor for any of the transfers underlying these false invoices 
(not including 230). John Aquino made the same admission. 

25 However, the Bondfield Respondents, other than the Estate of Michael Solano (the "Solano Estate"), Anthony Siracusa 
("Siracusa"), and Time Passion, Inc. , which was operated by Siracusa, deny that there was any intent to defraud, defeat or 
delay creditors of BCCL. The Estate Trustee of the Solano Estate claims to have no knowledge of the BCCL impugned 
transactions, and Siracusa and Time Passion, Inc. did not respond to the Bondfield Application. 

26 The other set of transactions involved an alleged scheme by which funds in excess of $14,029,369 were transferred 
from BCCL to 230 for no value. From time to time during the Bondfield review period, at or close to year-end, 230 returned 
funds to BCCL, on a temporary basis, to create the impression of greater financial strength. 

B. The Fon11a-Co11 Application 
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Background Facts 

27 John Aquino was at all material times the president and a shareholder of Forma-Con. 

28 At the time of Forma-Con's bankruptcy on December 19, 2019, the Trustee discovered that Forma-Con had 
$215 ,000,000 in liabilities, including millions owing to each of BCCL, Bridging, Canada Revenue Agency and the 
Workplace Safety & Insurance Board. BCCL' s surety, Zurich, is a secured creditor of Forma-Con. 

29 Following the Monitor' s delivery of its investigatory report on October 30, 2019, the Trustee undertook its own 
investigation. It concluded that between 20 I 1 and 20 I 7, Forma-Con had paid more than $34,000,000 to certain suppliers for 
no consideration, and that $11,366,890 of that amount (the "Forma-Con impugned transactions") was paid to six suppliers 
during the five years preceding the bankruptcy. 

30 The Trustee brings the Forma-Con Application against the respondents therein (the "Forma-Con Respondents"), 
which include the six suppliers, five of which are common to the Bondfield Application. They are also alleged to have 
participated in and benefited from a false invoicing scheme involving Forma-Con. The Trustee brings the orma-Con 
application pursuant to s. 96 of BIA. 

31 The six suppliers are the corporate respondents Clearway, MMC, MTEC, Strada, 230 and 2104664 Ontario Inc. (the 
"Forma-Con Supplier Respondents"). The Trustee' s investigation also implicated the individual Forma-Con Respondents. 
John A uino was Forma-Con's president when the payments were made and signed the majority of the cheques making the 
payments. Anastasio sent invoices on behalf of MMC to Solano. Caruso sent cheques on behalf of three of the Form a-Con 
Supplier Respondents to Solano. Coccia is listed on the Corporation Profi le Reports as a director of three Forma-Con 
Supplier Respondents, and is a signatory on the bank accounts of these companies. Solano emailed to Anastasio and Caruso 
the details to be included on the invoices and signed cheques associated with the impugned transactions. 

32 The Fonna-Con Supplier Respondents are alleged to have participated in a transfer of an aggregate amount of 
$11 ,367,000 from Forma-Con between December 19, 2014 and December 19, 2019 (the "Forma-Con review period") . 

.,., The transfers at Forma-Con involved an alleged scheme by which funds were removed from Forma-Con, during the 
Forma-Con review period, through false invoices submitted by orma-Con Supplier Respondents to, and paid from, various 
Forma-Con projects. 

34 The scheme generally fo llowed a pattern whereby Solano wou ld send an email to Caruso or Anastasio with 
instructions for a orma-Co Supplier Respondent to invoice Forma-Con, including the amount to be invoiced, the project 
to be invoiced, and the description of work to be included. Shortly thereafter, Caruso or Anastasio would send an invoice 
matching those instructions to Solano, and within hours of sending the invoice, a cheque signed by John Aquino or Solano 
would be issued to pay the invoice. The invoices wou ld purport to be in respect of ongoing Form a-Con projects. Some of the 
Forma-Con Supplier Respondents had names similar to legitimate suppliers to the Bondfield Group. Forma-Con's controls 
and standard payment practices were not followed in respect of the Forma-Con impugned transactions . 

35 Despite initial denials of any impropriety, eventually, under cross-examination, Forma-Con Respondents John 
A_.g uino, Caruso, Anastasio and Coccia admitted that he or she did not dispute the Trustee ' s contention that no value was 
provided by any of the suppliers identified by the Trustee with which they had some connection (not including 230). None of 
the purported services or materials set out in the fa lse invoices re lating to those supp liers were in fact provided to 
Forma-Con. Despite their admission , John Aquino, Caruso, Anastasio and Coccia deny that there was any intent to defraud, 
defeat or delay creditors of Forma-Con . 

36 2104664 Ontario Inc. ("664 Ontario") did not make the same admission. 664 Ontario asse1ts that it provided value to 
Forma-Con for the amount it was paid based on the invoice it submitted during the Forma-Con review period. 

37 John A uino personally received payments from 230. He identified 230 as his personal holding company, but offered 
no explanation or evidence to support his assertion that the payment made by Forma-Con to 230 was for valuable 
consideration. 
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38 The Estate Trustee of the Solano Estate claims to have no knowledge of the Forma-Con impugned transactions. 

POSITIONS OF THE PARTIES 

The Monitor 

39 The Monitor asserts that the transfers made by BCCL to the BCCL Supplier Respondents through the false invoicing 
scheme and the transfers to 230 as part of the fund cycling scheme were transfers at undervalue made with the intent to 
defraud, defeat or delay Bondfield ' s creditors. These creditors now suffer tens of millions of dollars of loss as a consequence 
of these transfers, well in excess of the amount of the transfers that took place during the Bondfield review period. 

40 The Monitor further asserts that the Bondfield Respondents ' argument that the transfers were not made with an intent 
to defraud, defeat or delay Bondfield creditors, and therefore are not transfers at undervalue, is untenable. The Monitor 
contends that their conduct not only put in excess of $35,000,000 in the hands of John Ag uino for his personal benefit and 
the benefit of the participants in the scheme, but also misled BCCL's creditors as to the true financial status ofBCCL. 

41 The Monitor also asserts that the funding for the transfers from BCCL to 230 made through the fund cycling scheme 
during the Bondfield review period had to have come from wrongful transfers from BCCL outside of the Bondfield review 
period. The Monitor is not aware of any other potential source of funding available to John Aquino or 230 to make these 
payments. Accordingly, John Aquino's capital injections via 230 were payments to BCCL using BCCL's own funds and 
BCCL' s return of those funds to 230 was therefore a transfer for no consideration. 

42 The Monitor asserts that all the Bondfield Respondents are jointly and severally liable for the damages owing to BCCL 
in the false invoicing scheme, but only 230 is liable for damages in the fund cycling scheme. 

The Trustee 

43 The Trustee asserts that the transfers made through the false invoicing scheme were transfers at undervalue made with 
the intent to defraud, defeat or delay Bondfield's creditors. It seeks to set those transactions aside and to recover$ I 1,366,890 
for the benefit of Form a-Con's creditors. 

44 The Trustee ' s opinion is that the fair market value of services and materials provided by the Forma-Con Supplier 
Respondents to orma-Con is nil. John Aquino and the other individual Forma-Con Respondents have admitted that this is 
correct. The Trustee rejects the claim of 664 Ontario that it provided legitimate services. The Trustee asserts that it did not, 
and that 664 Ontario has not established that orma-Con received any value for its alleged services. Further, the Trustee 
asserts that extensive refusals by 664 ' s principal on cross-examination have made its evidence impossible to test, resulting in 
an adverse inference. 

45 The Trustee asserts that the false invoicing scheme was conducted in such a surreptitious and fraudulent manner that 
the only reasonable conclusion can be that the scheme was undertaken with the intent to defraud, defeat or delay creditors. 
Clandestinely taking money from Forma-Con would unavoidably affect the corporate stakeholders, including its creditors, 
when the scheme was discovered and there were insufficient funds to pay the creditors, who now suffer hundreds of millions 
of dollars ofloss, well in excess of the amount of the transactions that occurred within the Forma-Con review period. 

John Aquino 

46 John Ag uino asserts that the Monitor and the Trustee are unable to meet their burden of proof under s. 96 of the BIA. 
He submits that neither of them can show that the impugned transactions, as part of the false invoicing schemes, fall within 
the scope of the section because the transactions were not made with an intention to defraud, defeat or delay creditors. 

47 Regarding the alleged fund cycling scheme, John Aquino asserts that the transfers from 230 into BCCL fully offset 
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the transfers of funds from BCCL to 230 during the Bondfield review period and that the latter were therefore not transfers at 
undervalue. He asserts that, in fact, the financial records show that 230 is in a net positive position at the end of the period 
and that BCCL actually owes 230 $3,270,631 . 

48 John Aquino further asserts that each of BCCL, o ·ma-Con and the Bondfield Group were in a strong financial 
position during the respective review periods and that at all relevant times they were able to satisfy their creditors. He states 
that it was the cash restraints that arose in 2017 and 2018, together with the harmful conduct of Zurich, among other causes, 
that jeopardized the business of the Bondfield Group. John Aquino also asserts that Zurich ' s damage to BCCL cannot be 
used to support the contention that the Bondfield impugned transactions that took place years earlier were intended to 
defraud, defeat or delay creditors. 

49 John Aquino submits that he was not the sole directing mind of BCCL and Forma-Con, and that he and the other 
directing minds, namely, Ralph and Steven, were paying BCCL's and Forma-Con's creditors in a timely fashion . He also 
asserts that he was taking steps to save BCCL from its current financial predicament in late 2017 and early 20 I 8 by 
borrowing money and injecting it into BCCL. 

50 John A uino further contends that the Monitor and the Trustee have unfairly targeted him in these proceedings and 
made him the scapegoat for the plight of BCCL and Forma-Con, without challenging transactions that are similar to the 
impugned transactions and that were being made by Ralph and Steven or even questioning their involvement. He further 
contends that he has been deprived of information that could exonerate him. 

51 John uino also submits that all major decisions in the Bondfield Group were made by Ralph, Steven and him, and 
that at the highest level it was a three-man operation. He asserts that the accounting department, and the CFO, Dominic 
DiPede, as well as the Controller, Rocco Micciola, reported to all three on all aspects of the accounting department and 
financial affairs of the Bondfield Group. John guino further asserts that Ralph and Steven were fully aware of the alleged 
impugned transactions and had access to the financial status and affairs of the Bondfield Group. 

Anastasio, Coccia and Caruso 

52 Anastasio, Coccia and Caruso support John Aquino's position that he did not have the requisite intent to defraud, 
defeat or delay creditors, and they rely on his affidavit of June 14, 2020 in support of their position. They also assert that even 
if it were found that John Aquino had the requisite intent, that intent could not be attributed to BCCL and Forma-Con 
because BCCL and Forma-Con did not benefit from the false invoicing schemes. 

53 Further, Anastasio, Coccia and Caruso assert that even if it were found that John Aquino had the requisite intent and it 
could be attributed to BCCL and Form a-Con, the court should exercise its discretion to decline to grant the relief sought by 
the Monitor and the Trustee in respect of the false invoicing schemes at BCCL and Forma-Con because the Monitor and the 
Trustee have unfairly taken the side of Ralph and Steven against John Aquino in a bitter family dispute. 

54 Anastasio asserts that ifhe is found to be liable, he should be entitled to a set off in the amount of3 ,750,000 USO. He 
claims that he is due this amount as a fee for his services in effectuating the term sheet for a bank loan from Deutsche Bank 
to the Bondfield Group, even though the loan was never advanced. 

55 Coccia asse1ts that there is insufficient evidence to find that she was privy to the false invoicing schemes. Even if there 
were sufficient evidence, she asserts that court should decline to find her liable given her limited involvement in the false 
invoicing transactions. 

The Solano Estate 

56 Luana Solano, as Estate Trustee of the Solano Estate, asse1ts that she had no knowledge of any involvement by Solano 
in directing the issuance of invoices or signing cheques as alleged by the Monitor and the Trustee. She further asserts that she 
had no knowledge of Solano receiving any payments or funds through any scheme as alleged by the Monitor and the Trustee. 
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664 Ontario 

57 664 Ontario submits that in 2014 it was consulted by the Bondfield Group to provide consulting services relating to its 
tender for the Hawkesbury Hospital project, and that it provided that service to Forma-Con, for which it was paid. 
Accordingly, that payment was not a transfer at undervalue and not part of a false invoicing scheme. 

ISSUES 

58 The issues in the Bondfield Application are as follows: 

1. Are the Bondfield impugned transactions relating to the false invoicing scheme transfers at undervalue under s. 96 of 
the BIA? 

2. If yes, are the Bondfield Respondents liable for the transfers at undervalue relating to the false invoicing scheme? 

3. Is the Monitor entitled to recover the entirety of the value of the Bondfield impugned transactions relating to the false 
invoicing scheme, totalling $21 ,807,693? 

4. Are the Bondfield impugned transactions relating to the alleged fund cycling scheme transfers at undervalue under s. 
96 of the BIA? 

5. If yes, is 230 liable for the transfers at undervalue relating to the alleged fund cycling scheme? 

6. Is the Monitor entitled to recover the entirety of the value of the Bondfield impugned transactions relating to the 
alleged fund cycling scheme, totalling 13 ,985,743 CAD and 35,030 USO? 

59 The issues tn the Forma-Con Application are as follows: 

1. Are the Forma-Con impugned transactions transfers at undervalue? 

2. If yes, are the Forma-Con Respondents liable for the transfers at undervalue? 

3. Is the Trustee entitled to recover the entirety of the value of the Forma-Con impugned transactions totalling 
$11 ,366,890? 

The Monitor's Evidence 

The False Invoicing Scheme 

60 The Monitor's reports detail the discovery of the false invoicing scheme and how it was carried out. Those details 
follow. 

61 For about seven years, from 2011 to 2018, purpo1ted suppliers to BCCL (the "Suppliers") delivered invoices to BCCL 
seeking payment for services or materials purpo1tedly supplied to BCCL on various projects. No such services or materials 
were provided. These invoices were approved and paid out by BCCL under the supervision of John Aquino even though 
BCCL received no consideration. 

62 None of the Suppliers had any apparent business activity or business address, and many of them shared an address, 
phone number, and/or bank account. Payments made to five different Suppliers were all deposited into a single account at the 
Bank of Montreal. 

63 On review of BCCL's records, the Monitor did not locate any ordinary course correspondence between BCCL's 
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operations teams and the Suppliers regarding the purported services or materials provided. The Monitor found no evidence in 
the Suppliers' bank accounts of the kinds of expenditures that would have been expected in connection with the supply of 
purpo1ted services or materials to BCCL. 

64 Steven confirmed to the Monitor that none of the Suppliers were legitimate suppliers of BCCL, though some had 
names substantially similar to legitimate suppliers. The services or materials referred to in the invoices from the Suppliers 
were not supplied by them, and BCCL' s records showed no evidence of contracts, quotations or other relevant and customary 
documentation pertaining to legitimate suppliers in respect of the Suppliers. 

65 The BCCL Supplier Respondents represent a subset of the Suppliers involved in the invoicing scheme during the 
Bondfield review period. During that time, the BCCL Suppl ier Respondents received $21 ,807,693 from BCCL through their 
participation in the false invoicing scheme. There was an additional $20,451 ,749 in false invoices that fell outside of the 
Bondfield review period, which the Monitor asserts is relevant in determining whether John Aquino is entitled to any offset 
or credit for amounts he injected into BCCL. 

66 John Aquino and his cousin Solano operated the scheme inside Bondfield. They received, approved and made 
payment on the false invoices. On the outside, Caruso, Anastasio, Coccia and Siracusa (together with John Aquino and 
Solano, the " individual Bondfield Respondents") acted on behalf of the BCCL Supplier Respondents, being the shell 
companies that supplied the invoices. 

67 The Monitor has been unable to trace all of the proceeds of the fa lse invoicing scheme, but it can demonstrate that the 
BCCL Supplier Respondents distributed proceeds from the scheme to individual Bondfield Respondents or the corporations 
they controlled. 

68 Under the scheme, John Aquino personally received and initialed a large number of the invoices from the BCCL 
Supplier Respondents. Approximate ly 130 invoices (in respect of both BCCL and Forma-Con) were found and 
approximately 50 appear to have been initialed by John Aquino . He also approved and/or signed cheques for a significant 
number of payments from BCCL to the BCCL Supplier Respondents. The Monitor sampled 150 cheques issued to BCCL 
Supplier Respondents and found that John Aquino had signed I 00 percent of them. John Aquino has provided no 
explanation as to why he, as president, would be receiving and approving the invoices submitted by the BCCL Supplier 
Respondents. 

69 John A uino also corresponded with the BCCL Supplier Respondents through Caruso, Anastasio and Siracusa, and 
received fict itious invoices from them by way of e-mail. This marked a departure from the typical practice at BCCL, by 
wh ich suppliers would deliver both electronic and hard copy invoices to the accounting depa1tment at BCCL for process ing. 

70 John Aquino benefitted personally from the scheme. His corporation, 230, received not less than $5 ,829,939 from the 
BCCL Supp lier Respondents during the Bondfield review period. In turn, 230 paid John Aquino $5 , 184,346. 

71 Solano was BCCL's former head of Information Technology. He had no relevant experience or responsibilities for 
vendor or procurement matters, yet he sent over 100 emails to individuals, including Caruso and Anastasio, who were acting 
on behalf of BCCL Supplier Respondents. Solano instructed them on: (i) the amounts to be invoiced to BCCL for work or 
supplies supposedly provided by those Suppliers; (ii) the description that should be inc luded in the invoices for that supposed 
work or supply, and (iii) the projects to be charged for the alleged work or supply. Solano was paid at least $507,000 directly 
by the BCCL Supplier Respondents . 

72 The chart below shows the breakdown of the funds received by each of the BCCL Supplier Respondents and 230 from 
BCCL dw-ing the Bondfield review period. The amount shown for 230 represents receipts that related to the fund cycling 
scheme and not the false invoicing scheme. 
Corporate Supplier Respondent 
2466601 Ontario Inc./MMC General Contracting 
2483251 Ontario Corp./Clearway Haulage 
2420595 Ontario Ltd./Strada Haulage 
2420570 Ontario Ltd./MTEC Construction 

Reeipt from BCCL 
$4,208,798 
$7,566,887 
$6,097,028 
$3 ,093 ,827 
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RCO General Contracting Inc. 
Time Passion, Inc. 
2304288 Ontario Inc. 
Total (after April 3, 2014) 

$282,500 
$558,653 

$13,985,743-US$35,030 
35,793 ,436 CAD-35,030 USO 

73 Caruso, Anastasio, Siracusa and Coccia directed or acted on behalf of one or more of the BCCL Supplier Respondents. 

74 Caruso acted on behalf of Clearway, MTEC and Strada, which account for 54.22 percent of the value of payments 
made to the BCCL Supplier Respondents. Caruso submitted invoices directly to John Aquino and received at least $667,000 
from the BCCL Supplier Respondents. 

75 Anastasio acted on behalf of MMC and RCO, which account for approximately 12.5 percent of the value of payments 
made to the BCCL Supplier Respondents. Anastasio also submitted invoices directly to John Aquino and received at least 
$1 ,892,672 from the BCCL Supplier Respondents. 

76 Coccia is a director listed on the corporate profiles of MTEC, Strada, and RCO and is a signatory on the bank accounts 
for these companies into which payments were made in respect of the fictitious invoices. She was paid $88,008 by BCCL 
Supplier Respondents. 

77 Siracusa submitted invoices on behalf of Time Passion, Inc. and corresponded directly with ohn Aquino in respect of 
these invoices. 

The Scheme Involving 230 

78 The Monitor's reports detail the discovery of the fund cycling scheme and how it operated. Those details follow. 

79 The transfers from BCCL to 230 during the Bondfield review period do not appear to directly involve any of the 
Bondfield Respondents other than John Aquino and 230. The Monitor' s reports show that this scheme resulted in about 
$14,029,369 in transfers from BCCL to 230 during the Bondfield review period. There were also transfers of about 
$9,507,544 from BCCL to 230 prior to the Bondfield review period. Having occurred prior to the Bondfield review period, 
the Monitor acknowledges that those transfers cannot be challenged as transfers at undervalue for the purposes of s. 96, but 
asserts that they are relevant in the context of John Aquino's claims for an offset or credit for the $17,300,000 of capital he 
alleges to have injected into BCCL during the Bondfield review period. 

80 This scheme involved John Aquino directing payments from 230 into BCCL during the Bondfield review period. 
John Aquino admits that he made these payments as capital injections. The capital injections were made late in the year in 
anticipation of a year-end review of the financial status of the Bondfield Group by stakeholders to temporarily increase the 
cash and working capital for the purpose of increasing BCCL's borrowing and bonding capacity. The information would be 
used in a financial snapshot required by BCCL's lenders and Zurich, and would create a more favourable and positive 
outlook for the company. Following the review, BCCL would return the funds to 230. 

81 The Monitor and John Aquino agree that John Aquino, through 230, advanced $17,300,000 to BCCL during the 
review period. The Monitor alleges that BCCL illegitimately returned and/or paid $13 ,985,743 of those funds to 230. The 
Monitor asserts that these transfers are transfers at undervalue because the $17,300,000 supposedly injected or "lent" to 
BCCL through 230 must have originated from BCCL and been transferred to 230, for no consideration, through the false 
invoicing scheme or pre-review period gratuitous transfers from BCCL to 230 . 

82 In its Seventh Supplement to the Phase II Investigation Repo1t of the Monitor, the Monitor reports:" ... the Monitor is 
unaware of any significant source of funds that Joh Aquino ultimately had outside ofBondfield. Moreover, John Aquino's 
own evidence on the Extended Mareva motion is that, since his departure from Bondfield he has insufficient assets to support 
his lifestyle of expenses of approximately $60,000 per month. Accordingly, it is probable based upon the information 
available to the Monitor that any funds flowing in from 230 to Bondfield originally arose from funds removed from 
Bondfield, whether through the Fund Cycling Scheme, the False Invoice Scheme, or otherwise." The Monitor fmther asserts 
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that it has no information on other sources of income available to John Aquino and relies on evidence from Ralph that John 
A uino had no source of income other than the Bondfield Group. 

The Trustee's Evidence 

83 The chait below shows the breakdown of the funds received by each of the Forma-Con Supplier Respondents and 230 
from Forma-Con during the Forma-Con review period. 

Payments. Payment1, Total 

tOOOi, UNIUdl!Od 121,:;;;;: 12119~::; Paymonts 

Supplier Rnpondents 

Clearwa.y H11ul~ 

MMC GenemlConr.racling 

MTEC ConstructJon 

Stt3dn ~ 

21 04664 Or11ano Inc. 

2304288 O ntario ll')C. 

Ottwlr SUppl~ of ln..,.st 

2299726 O nt.lrio Inc. 

2 1o.«i61 Onlano Inc. 

8.1.C. HalJI~ 

TP Inc 

Vaughan Haulaoe 

GGC Gem General Coo:rachng 

GH GemHaulage 

GemSIOl'W! 

TOU>I 

3.859 

109 

170 

''" 
.f.703 

14.13-4 

1.516 

37 

832 

229 

639 

362 

91 

18.1-47 1 
22.850 

Graphic 1 

,., 
2.795 

5.260 

1.711 

90 

543 

11 .367 1 

- I 
11.367 

... 
V95 

9. 119 

1.820 

260 

1, 108 

16.070 

1.516 

37 

832 

229 

639 

362 

91 

2'9 

18.147 
3-4 .217 

84 During the Forma-Con review period, the Forma-Con Respondents participated in a scheme that stripped 
$11,366,890 from Forma-Con while providing no va lue in return. The scheme involved Solano sending an email to a 
Forma-Con Supplier Respondent, which provided that Respondent with an amount to be invoiced and the relevant 
description of the services. The Respondent would then issue an invoice (often with a 10 percent mark-up), and Forma-Con 
would issue a cheque, often within a day, signed by John Aquino or Solano. Whereas Forma-Con typically paid its invoices 
within 30 to 90 days of receipt, the cheques payable to the Forma-Con Supplier Respondents were paid within 1.3 days. 

85 Also, unlike typical invoices, the invoices in respect of the impugned transactions were not accompanied by 
timesheets, contracts and other supporting documentation, and were not approved by a project manager. 

86 John A uino was a shareholder of Forma-Con and its president at the relevant time. He approved most of the 
Forma-Con impugned transactions by signing the majority of the cheques associated with the Forma-Con impugned 
transactions and personally received payments from 230. Joh quino has provided no evidence in support of his assertion 
that the payment made by Form a-Co to 230 during the Forma-Co review period was made for valuable consideration. 

87 The transactions provided no value to Forma-Co . The Forma-Con Supplier Respondents did not carry on any active 
business in the purported nature of the Forma-Con impugned transactions. There were no supporting documents and the 
usual controls around invoicing were not followed. The false invoicing scheme is largely conceded, including by John 
Aquino. 

John Aquino's Evidence 

The Alleged Schemes 

88 John Aquino filed two affidavits, dated June 14, 2020 and July 27, 2020, respectively, upon which he relies in the 
both the Bondfield Application and the Form a-Con Application. In those affidavits, he does not offer any explanation for the 
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Bondfield impugned transactions, the Forma-Con impugned transactions, the false invoices, or the emails underpinning the 
false invoicing scheme, and he does not explain why he, as president, approved many of the invoices and signed the cheques 
in payment of them. 

89 Regarding the transfers between 230 and BCCL, John Aquino disputes that these were transfers at undervalue and 
contends that during the Bond field review period he advanced $ I 7,300,000, through 230, to BCCL and that the $ I 3,985,743 
that the Monitor asserts was illegitimately returned to 230 was not illegitimately returned at all. Rather, it represents a 
legitimate payment of funds, including Christmas bonuses and salary correctly paid to him and shareholder loan repayments. 
He asserts that 230 is in a net positive position in the amount of$3,314,257 at the end of the Bondfield review period, which 
the Monitor does not dispute. 

90 John Aquino's evidence is that in December of each 2014, 2015 and 2016, he, like others in upper management in the 
Bondfield Group, received a single salary and Christmas bonus for his employment services to BCCL and orma-Con and it 
was paid to his holding company. John Aquino's evidence is that HST was charged on the amount of the Christmas bonus 
because Christmas bonuses paid by the Bondfield Group were, at times, billed to a particular project. He further asserts that 
there was no financial disadvantage to BCCL in paying the HST because it would receive an input tax credit for it. 

91 John A uino asserts that his capital injections into BCCL were similar to the capital injections being made by Ralph 
through a company known as Highbourne Estates, owned by Ralph and John Aquino jointly. He submits that the Bondfield 
Group accounting department approved all the capital injections, and that the transfers between 230 and BCCL were carried 
out by Mr. DiPede, who was hired in 2002 as the controller of the Bondfield Group and head of the accounting depaitment. 

92 ln addition, John Aquino asserts that he borrowed $7,500,000 from a third party in 2018, which is included in the 
$17,300,000 advanced from 230 to BCCL and was injected into BCCL in March 2018. Of this amount, John Aquino states 
that $2,000,000 was repaid to 230 on April 6, 2018 and the balance was recorded in his shareholder loan ledger. Accordingly, 
he asserts that the $2,000,000 repayment was not a transfer at undervalue as the Monitor suggests, but rather a shareholder 
loan repayment. 

93 John quino also asserts that he has a legitimate shareholder loan owing to him by the Bondfield Group in the 
amount of$ I 1,922,811. He contends that this amount was confirmed in the report of Ross Hamilton of Cohen Hamilton 
Steger & Co. Inc. , the forensic and investigative accounting experts that John Aquino retained to opine on the financial 
status of BCCL and the Bondfield Group during the relevant review periods (the "CHS Repo1t"). John Aquino asserts that 
he should be entitled to a set off in this amount in respect of any liability found against him . 

94 John Aguino argues that there was no intent to defraud , defeat or delay creditors because the Christmas bonuses were 
legitimate remuneration earned in the ordinary course of business and the capital injections were also made in the ordinary 
course of business. In his affidavit, he states that he made the injections because "the perceived increase of capital was 
necessary to BCCL's ability to tender on large constructions projects, and approved by Steven, Ralph, and known to the 
company ' s auditors." 

95 John Aquino concludes that the total amount of the Bondfield impugned transactions as alleged by the Monitor 
($35,837,062) must be reduced by the $17,300,000 that 230 contributed to BCCL during the Bondfield review period. 

Injurious conduct of Zurich caused the financial problems in the Bond field Group 

96 John A uino submits that the Bondfield Group operated successfully in Ontario for over 45 years. However, in 2018, 
it experienced significant financial challenges owing to rapid expansion, collection issues on construction projects and 
conduct by Zurich that led to the application for CCAA protection. 

97 Prior to Zurich ' s CCAA application, in 2016, National Bank denied the Bondfield Group an increase in its credit 
facility from $60,000,000 to $ 120,000,000. Then, the Bondfield Group entered into an $80,000,000 loan facility with 
Bridging for one year at an interest rate of 13.5 percent calculated daily. In late 2017, the Bondfield Group negotiated 
long-term financing with Deutsche Bank, but it required an insurance policy for the construction holdbacks in which it would 
have priority. The insurance policy was obtained. However, a disagreement between Zurich and Deutsche Bank regarding the 
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loan facility in relation to Zurich ' s bonds could not be resolved and the Deutsche Bank facility did not proceed. In addition, 
there were delays on the projects and the Bondfield Group was required to pay liquidated damages and high interest on its 
loan from Bridging. Litigation against the Bondfield Group was increasing. By March 2018, the cash crunch was critical , and 
Zurich declined to bond liens registered against the construction projects, to bond any new projects, to pay any claims owing 
under labour and material bonds, and to provide many pre-qualification letters or bid bonds for new projects. As a result of 
Zurich's failure to bond off any liens, project owners were unable to advance any funds owing to the Bondfield Group for 
services rendered resulting in a liquidity crunch. The Bondfield Group had to act as its own surety and cover costs that ought 
to have been covered by Zurich. 

The financial health of the Bondfield Group 

i) The Deloitte Audits 

98 John A uino submits that BCCL and the Bondfield Group retained Deloitte to audit their respective financial 
statements in the years 20 I 3 and thereafter, and that the audits of those financial statements evidenced a strong financial 
position. Deloitte's audits for the years ending 2013 , 2014, 2015 and 2016 showed that the companies were in a strong 
financial position. The BCCL audit for 2017 showed the same result. The Deloitte audits showed growth in contract revenue 
and retained earnings year over year from 2013 to 2017. Based on the Deloitte audits, John Aquino submits that there was 
no suggestion of any kind that the Bondfield Group was insolvent. He believed that the Bondfield Group had a positive 
financial outlook and was able to satisfy all of its creditors for the foreseeable future. John Aquino confirmed that he 
believed that for the entirety of the Bondfield review period, or at least a significant portion of it, all of the creditors, 
suppliers and subtrades of BCCL and the Bondfield Group were paid in full and on time, subject to normal course business 
disputes. 

99 John Aquino further submits that notwithstanding Zurich's challenge to Deloitte ' s audit in its claim against Deloitte, 
Deloitte has not withdrawn its audit and is defending the proceeding Zurich has brought against it. 

100 John Aquino's evidence is that it was the rapid expansion that the Bondfield Group embarked on in 2012 that 
ultimately led to its financial problems. It was selected as the successful bidder on a number of large-scale P3 projects from 
2012 to 2015 , which it was required to finance with its equity and special purpose vehicle financing while awaiting the 
release of payments and holdbacks, to continue its operations. Eventually, as referenced above, it sought to increase its 
lending facility with National Bank from $60,000,000 to $ I 20,000,000. National Bank declined as did a number of other 
Canadian banks. 

ii) The CHS Report 

10 I John Aguino retained Mr. Hamilton and CHS in 2020 to a) conduct an analysis of the BCCL and Forma-Con 
accounting documentation and financial information for the years 2014 to 2017 (2017 being the most recent date for available 
data) and to quantify the total amount owing to BCCL' s and Forma-Con's creditors; b) to determine if creditors were paid 
on a timely basis; and c) to review and summarize the shareholder loan account and loans relating to John A uino and 230. 

102 CHS could not render an opinion up to December 2017 regarding BCCL' s ability to pay its creditors due to data 
restrictions in the accounting software used by the Bondfield Group. CHS did render confirmatory findings as of December 
2017 with respect to the Bondfield Group's ability to pay payroll liabilities, equipment financing, HST remittances and 
BCCL' s net holdback position, among others. CHS concluded that BCCL paid its creditors on a timely basis up to at least 
December 20 I 6, BCCL had positive earnings each year, and its assets were consistently greater than its liabilities at each year 
end, evidencing a positive working capital position. 

103 Regarding orma-Co , CHS concluded that Forma-Con paid its creditors on a timely basis up to at least December 
2017, and found that its current assets were consistently greater than Forma-Con CUITent liabilities evidencing a positive 
working capital position. It also found that accounts payable were paid promptly, as were payroll and HST remittances, 
among other expenses. 
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Evidence of Anastasio, Coccia, Caruso and the Solano Estate 

I 04 Anastasio, Coccia and Caruso filed affidavits on which they rely for both the Bondfield Application and the 
orma-Con Application. In those affidavits, they do not offer any explanation for the Bondfield impugned transactions, the 

Forma-Con impugned transactions, the false invoices, or the emails underpinning the false invoicing scheme. 

105 Each of Anastasio, Coccia and Caruso stated that the Bondfield impugned transactions could not have been made 
with the intent to defraud, defeat or delay creditors because BCCL's financial position was sound during the Bondfield 
review period and the orma-Con review period and each of these corporate debtors was then able to and was paying its 
debts. They rely on Uohn Aquino's evidence respecting the financial health of BCCL and Forma-Con as set out in his 
affidavit sworn June 14, 2020. 

106 In addition to denying that the impugned transactions described by the Monitor in these proceedings were transfers at 
undervalue pursuant to s. 96 of the BIA, Anastasio submits that he has known John Aquino for nearly 20 years, he has 
assisted the Bondfield Group, including John Aquino and Steven, and he was remunerated for his services by the Bondfield 
Group. His services included dispute resolution and an introduction in 2017 to Deutsche Bank, which considered providing 
the Bondfield Group a credit facility of 150,000,000 USO for which Anastasio expected a fee of 3,750,000 USO. The facility 
was never arranged, and he was never paid any of that sum. He asserts that if he is found to be liable for any amount in the 
Bondfield Application, this amount owing to him by the Bondfield Group ought to be taken into account. 

l 07 Luana Solano, the spouse of Solano and the Estate Trustee of the Solano Estate, filed an affidavit in which she stated 
that she had no knowledge of any involvement by her late husband in directing the issuance of invoices or signing cheques 
while employed by the Bondfield Group as alleged by the Monitor. She further stated that she had no knowledge of Solano 
having received any payments or funds as alleged by the Monitor or the Trustee. 

664 Ontario's Evidence 

108 On behalf of 664 Ontario, its principal Antonio Caranci ("Caranci") filed an affidavit in which he stated that 664 
Ontario was retained by the Bondfield Group to consult on the Hawkesbury Hospital project. In particular, he advised on a 
repair to a slab on grade area of the hospital. He submits that he succeeded in this work, and as a result of his consultation, 
and the input of another consultant that he engaged, the repair was done at a very competitive cost. The reduced cost resulted 
in considerable savings and allowed the Bondfield Group to credit the Hawkesbury Hospital project over $8,000,000. In turn, 
Form a-Con paid 664 Ontario $80,000, being approximately l percent of the credit, plus HST, for a total of $90,400. 664 
Ontario asse1is that the Trustee' s allegations that its invoice for the consulting services it provided was not legitimate, not 
rendered at arm's length, and a transfer at undervalue, are speculative and without evidentiary support. It submits that it 
provided legitimate services and that the funds it received from Form a-Con in exchange for those services are therefore not a 
transfer at undervalue. 

LAW 

l 09 A "transfer at undervalue" is defined in s. 2 of the BIA as follows: 

transfer at undervaluemeans a disposition of property or provision of services for which no consideration is received 
by the debtor or for which the consideration received by the debtor is conspicuously less than the fair market value of 
the consideration given by the debtor. 

110 A "creditor" is defined in s. 2 of the BIA as follows: 

creditormeans a person having a claim provable as a claim under this Act. 
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111 The test for proving a transfer at undervalue and a person ' s liability in respect of the same is set out in subsection 
96(l)(b) of the BIA. It provides, in part, as follows : 

Transfer at undervalue 

96 (I) On application by the trustee, a court may declare that a transfer at undervalue is void as against, or, in Quebec, 
may not be set up against, the trustee - or order that a party to the transfer or any other person who is privy to the 
transfer, or all of those persons, pay to the estate the difference between the value of the consideration received by the 
debtor and the value of the consideration given by the debtor - if 

(b) the party was not dealing at arm's length with the debtor and 

(i) the transfer occurred during the period that begins on the day that is one year before the date of the initial 
bankruptcy event and ends on the date of the bankruptcy, or 

(ii) the transfer occurred during the period that begins on the day that is five years before the date of the initial 
bankruptcy event and ends on the day before the day on which the period referred to in subparagraph (i) 
begins and 

(A) the debtor was insolvent at the time of the transfer or was rendered insolvent by it, or 

(B) the debtor intended to defraud, defeat or delay a creditor. (emphasis added) 

Establishing values 

(2) In making the application referred to in this section, the trustee shall state what, in the trustee ' s opinion, was the fair 
market value of the property or services and what, in the trustee ' s opinion, was the value of the actual consideration 
given or received by the debtor, and the values on which the court makes any finding under this section are, in the 
absence of evidence to the contrary, the values stated by the trustee. 

Meaning of person who is privy 

(3) In this section, a person who is privy means a person who is not dealing at arm's length with a party to a transfer 
and, by reason of the transfer, directly or indirectly, receives a benefit or causes a benefit to be received by another 
person. 

ANALYSIS 

Were the Bondfield impugned transactions and the Fonna-Co11 impugned transactions transfers at undervalue? 

112 With the exception of a single payment of $2,000,000 made by BCCL to 230 within one year of BCCL' s insolvency, 
the Monitor relies on s. 96( 1 )(b )(ii)(B) of the BIA to show that the Bondfield impugned transactions are all transfers at 
undervalue. With respect to the $2,000,000 payment, it is presumed to be a transfer at undervalue if the party receiving the 
payment was not dealing at arm ' s length with the debtor. In such a case, the Monitor does not need to show that the debtor 
was insolvent or that the debtor intended to defraud, defeat or delay the interests of a creditor. 

113 The Trustee also relies on s. 96( I )(b )(ii)(B) to show that the Forma-Con impugned transactions are transfers at 
undervalue. 

114 In relying on s. 96( I )(b )(i i)(B), the Monitor and the Trustee do not need to show that the corporate debtors BCCL and 
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Forma-Con were insolvent, but must show that the corporate debtors intended to defraud, defeat or delay the interests of 
creditors. 

115 To order that a party to an impugned transaction or a privy to the transfer, or al I of those persons, pay the difference 
between the value of the consideration received by the corporate debtors BCCL and Forma-Con and the value of the 
consideration given by BCCL and orma-Con, respectively, I must find that a) the party was not dealing at arm' s length 
with the debtor; b) the transfer occurred during the period that begins on the day that is five years before the date of the of 
commencement of CCAA proceedings or the initial bankruptcy event; and c) the debtor intended to defraud, defeat or delay a 
creditor. 

116 The Bondfield Respondents do not dispute that the Bondfield impugned transactions took place within the Bondfield 
review period; and the Forma-Con Respondents do not dispute that the Forma-Con impugned transactions took place 
within the Forma-Con review period. 

The False Invoicing Schemes 

a) Was value provided in the Bondfield impugned transactions and the Forma-Con impugned transactions relating to 
the false invoicing scheme? 

117 The Monitor and the Trustee assert that each of them discovered a false invoicing scheme in which invoices were 
created for services or materials that were never delivered to BCCL and Forma-Con, respectively. BCCL and Forma-Con 
received no consideration in respect of these invoices, yet money flowed to the Bondfield Respondents and the Forma-Con 
Respondents, respectively. 

118 In their respective repo1ts, the Monitor stated its opinion that there was nil value to BCCL in respect of any of the 
Bondfield impugned transactions, and the Trustee stated its opinion that there was nil value to Forma-Con in respect of any 
of the Forma-Con impugned transactions. Under s. 96(2) of the BIA, in the absence of any evidence to the contrary, the 
value of the Bondfield impugned transactions is the value provided by the Monitor, and the value of the Forma-Con 
impugned transactions is the value provided by the Trustee. 

119 Four of the individual Bondfield Respondents and the same four individual orma-Con Respondents, namely, John 
Aquino, Anastasio, Coccia and Caruso, have conceded that no value was provided by the BCCL Supplier Respondents and 
the Forma-Con Supplier Respondents for the Bondfield impugned transactions and the Forma-Con impugned transactions 
(not including 230). This result is suppo1ted by the lack of evidence uncovered in the Monitor's and the Trustee ' s 
investigations. I therefore find the value to BCCL of the Bondfield impugned transactions re lating to the false invoicing 
scheme to be nil. 

120 Regarding the orma-Con impugned transactions, John Aquino, the sole shareholder of 230, offered no evidence to 
show that 230 provided valuable consideration to Forma-Con during the Forma-Con review period for the payment it 
received. The Trustee did not locate any evidence in its investigation to support that result. Despite their exclusion of 230 
from their concessions, none of the individual Forma-Con Respondents adduced any evidence to show any valuable services 
or materials provided by 230 to Forma-Con during the Forma-Con review period. Accordingly, the presumption in s. 96(2) 
applies and the value of the consideration received by Form a-Con from 230 is the value stated by the Trustee. I find this 
value to be nil. 

121 The Trustee asse1ts that the payment made to Forma-Con Supplier 664 Ontario, which is captured in the 
Forma-Con review period, is a transfer at undervalue. 664 Ontario argues that it provided legitimate services to Forma-Con 
for the payment of$90,400, which was not a transfer at undervalue. 

122 The 664 Ontario invoice was issued at the request of Solano, and contained minimal description of the service: 
"Consulting." The invoice was paid by cheque on the same day. The Trustee has not been able to find any supporting 
accounting records or correspondence at Forma-Con to show that the work was done. John Aquino states in his affidavit 
sworn July 27, 2020 that the explanation provided by Mr. Caranci for the invoice relates to a Bondfield project and has no 
relation to Forma- o or the alleged payment. 
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123 In its evidence, 664 Ontario states that the consulting work was done on the Hawkesbury Hospital project, and that 
664 Ontario entered into an agreement with Solano to provide consulting services. The Trustee has not been able to find , and 
664 Ontario has not produced, any internal records to corroborate the work or the agreement. Despite the alleged value of the 
services provided, there are no email exchanges between Solano and 664 Ontario on the alleged $8,000,000 savings for 
which 664 Ontario takes credit. 664 Ontario asserts that the work it was asked to do required a "high degree of structural 
engineering experience." However, 664 Ontario has no expertise in structural engineering and Caranci confirmed under 
cross-examination that he was not qualified to read the report, which allegedly addressed the issues. The Trustee has not been 
able to confirm the report's existence or to assess the value of the report. A search of Solano 's inbox turned up nothing to 
connect 664 Ontario to the Hawkesbury project. Caranci stated that he cannot find the report. 

124 The Trustee specifically asked 664 Ontario to provide any relevant documents or correspondence regarding the work 
allegedly performed for Forma-Con . It got no response initially, but at Caranci's cross-examination, Caranci produced 
scanned versions of email correspondence between Caranci and Rich Ramos, a principal of Canarch Consulting Services Inc. 
("Canarch"), and an invoice from Canarch for work purportedly done on the Hawkesbury Hospital project at the request of 
664 Ontario. The Trustee asked for the original correspondence in order to test the authenticity of the documents, but 664 
Ontario refused to provide the original electronic versions for this purpose. 664 Ontario has provided no direct evidence and 
has refused to let the Trustee test the circumstantial evidence proffered by it in support of the payment. 

125 Further, Caranci refused to answer questions about the invoices that 664 Ontario and its affiliate 2104661 Ontario 
Inc. , which was another supplier of interest to the Trustee, billed to Forma-Con in years prior to the Forma-Con review 
period. Caranci also refused to disclose the income of 664 Ontario in the year prior to the year in which the invoice for 
$90,400 was submitted to test whether it had a legitimate going concern business. 

126 The Trustee asse,ts that the method of invoicing used by 664 Ontario reflects substantially the same pattern as is 
evident in the false invoicing scheme in respect of which John Aquino and the other living individual Forma-Con 
Respondents conceded that no valuable services were provided. 

127 I find that the method of invoicing used by 664 Ontario is consistent with the false invoicing scheme relating to the 
other Forma-Con Supplier Respondents. Solano was at the centre of that scheme. Apart from Caranci , none of the 
Respondents in either the Bondfield Application or the Forma-Con Application has suggested that Solano, whose position 
was in IT, and who dealt with accounting for expenditures for the John Aquino family, had any role in managing or 
troubleshooting construction projects or hiring subcontractors or instructing structural engineers. 

128 In light of the concessions made regarding the existence of a false invoicing scheme at Forma-Con, the absence of 
records in support of 664 Ontario ' s work on Forma-Con's projects and the dubious explanation about Solano' s role at 
Forma-Con, I am left with serious doubt about the legitimacy of 664 Ontario ' s explanation of the payment to it. On a 
balance of probabilities, in light of the pattern of the false invoicing scheme, I find that 664 Ontario ' s invoice, like many 
others produced as part of the false invoicing schemes, was a transaction in which no service was given for the value 
received. 664 Ontario has not met its burden to show that the invoice from 664 Ontario was something other than a false 
invoice, like the other invoices used in the false invoicing scheme. Fu1ther, I am prepared to draw an adverse inference 
against 664 Ontario based on its refusal to answer proper questions, which if answered honestly may have exposed facts 
unfavourable to 664 Ontario 's position. 

129 Accordingly, l find the 664 Ontario transaction to be a transfer at undervalue, and the value of the services provided 
to orma-Con by 664 Ontario in respect of this invoice to be nil. 

130 In its reports for February and May 2020, the Trustee stated its opinion that there was nil value for any of the 
Form a-Con impugned transactions. Under s. 96(2) of the BIA, in the absence of any evidence to the contrary, the value of 
the Forma-Con impugned transactions is the value provided by the Trustee. I find this value to be nil. 

b) Did the Bondfield impugned transactions and the Forma-Con impugned transactions take place on a non-arm's 
length basis? 
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131 Section 4 of the BIA provides that "related persons" are deemed to be acting on a non-arm 's length basis. It is a 
question of fact whether persons not related to one another were, at a pmticular time, dealing with each other at arm's length. 

132 The Monitor and the Trustee assert that with respect to the impugned transactions relating to the false invoicing 
schemes, none of the BCCL Supplier Respondents or the Forma-Con Supplier Respondents or the parties billing for these 
transactions were dealing at arm ' s length. They further assert that the surrounding circumstances relating to the payments 
from BCCL to the BCCL Supplier Respondents, and from Forma-Con to the Forma-Con Supplier Respondents in respect 
of the false invoices underpinning the impugned transactions establish as a matter of fact that the transfers took place on a 
non-arm ' s length basis. I agree. 

133 Two persons deal on a non-arm's length basis if they are acting on "non-economic considerations" that result in the 
consideration for the transfer failing to reflect the fair market value of the transferred property, or if they are not acting 
towards each other on the basis of normal commercial imperatives: National Telecommunications, Re 2017 ONSC 1475, 45 
C.B.R. (6th) I 81 at paras. 43 and 48 ("National Telecommunications "). 

134 In National Telecommunications, Myers J. held that an arrangement where a transferor "agrees to pay someone ... 
for doing nothing" can lead to the necessary conclusion that the persons, including both the corporation that received the 
payment and the individual benefiting from the payment, were not dealing at arm ' s length with the debtor: para. 48. 

135 With respect to Clearway, MMC, MTEC, and Strada, the concession that neither BCCL nor Forma-Con received 
any consideration for the payments made to them in respect of the false invoicing is conclusive of the non-arm's length 
nature of the transactions. The paities did not deal with each other at arm's length because they al l collaborated in the false 
invoicing schemes. In National Telecommunications v. Stalt 2018 ONSC 110 I, 59 C.B.R. (6th) 263 at para. 41 ("Stalt"), 
Justice Pattillo stated that s. 4( 4) of the BIA requ ires a determination, based on the totality of the evidence, of whether the 
transaction involves "generally-accepted commercial incentives such as bargaining and negotiation in an adversarial format 
and maximizing of a party ' s economic interest," and that " in the absence of any such indicia, the inference that arises is that 
the parties were not dealing at arm ' s length." 

136 John Aquino, Anastasio and Caruso effectively admitted their pmticipation in the false invoicing schemes where 
there was an obvious absence of ordinary commercial incentives and dealings between the parties. The Bondfield 
Respondents (other than 230) were acting collaboratively to carry out the scheme, and BCCL and the BCCL Supplier 
Respondents acted in concert to effect the transfers for the benefit of the individual Bondfield Respondents. 

137 The Forma-Con Respondents (other than 664 Ontario) simi larly were acting co llaboratively to carry out the scheme, 
and Forma-Con and the Forma-Con Supplier Respondents (other than 230 and 664 Ontario) acted in concert to effect the 
transactions for the benefit of the individual Forma-Con Respondents. 

138 Anastasio, Coccia and Caruso acknowledged that, for the pmposes of these Applications, the Bondfield impugned 
transactions and the Forma-Con impugned transactions, in respect of the fa lse invoicing schemes with which they were 
involved, were all non-arm ' s length transactions. 

139 I find that 230 was not dealing with BCCL and Forma-Con at arm ' s length because it is a related person under s. 4 
of the BIA. John Aquino identified 230 as his company and he controlled it in al l material respects. The Monitor and the 
Trustee assert that Uohn g uino was the directing mind of BCCL and Forma-Con during the relevant periods, though John 
Ag uino asserts that control of BCCL and Forma-Con was shared between Ralph, Steven and him. Ralph and Steven dispute 
that they were directing minds of BCCL or Forma-Con . I find that for the purposes of s. 4 of the BIA, and the fa lse 
invoicing schemes, John Aquino controlled 230, BCCL and Forma-Con . Consequently, they are deemed not to deal with 
each other at arm ' s length. 

140 I find that 664 Ontario was also not acting at arm ' s length with Forma-Con. Its principal , Caranci did not provide 
any consideration for the payment made by Forma-Con to it. This lack of consideration is conclusive of its non-arm' s length 
relationship with IForma-Con . 

141 In the case of each ofBCCL and Forma-Con, there is no evidence that the transactions in issue between BCCL and 
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the Bondfield Respondents, and between Forma-Con and the Forma-Con Respondents, displayed any of the generally 
accepted commercial incentives such as bargaining and negotiation with a view to maximizing a party's economic 
self-interest. Accordingly, I find that BCCL was not dealing at arm's length with the Bondfield Respondents, and 

orma-Con was not dealing at arm ' s length with the Forma-Co Respondents. 

c) Were the Bondfield impugned transactions and the Forma-Con transactions designed to, or made with an intent to, 
defraud, defeat or delay a creditor? 

142 The Monitor submits that the transfers of approximate ly $21 ,807,693 through the false invoicing scheme, which 
occurred within the 5-year period preceding BCCL's inso lvency, were transfers at undervalue because they were made with 
an intent to defraud, defeat or delay creditors. The Monitor asserts that John Aquino , as the directing mind of BCCL, 
engaged in a clandestine scheme that would hide from BCCL 's creditors the fact that tens of millions of dollars were paid out 
of BCCL under the guise of job costs, which were not job costs at all, but rather payments to John Aquino himself and 
others who assisted him in this deception. 

143 The Trustee submits that the transfers out of Forma-Con in the amount of $11 ,366,890 that occurred within the 
Forma-Con review period were transfers at undervalue because they were made with an intent to defraud, defeat or delay 
creditors. The Trustee asse1ts that the surreptitious and fraudulent manner in which the false invoicing scheme was 
undertaken leaves that intent as the only reasonable conclusion. 

144 The principal argument of both the defending Bondfield Respondents and the defending Forma-Con Respondents 
(other than 664 Ontario) is that there could be no intent on behalf of BCCL and orma-Con to defraud, defeat or delay 
creditors because both BCCL and orma-Con, throughout the respective review periods, were in strong financial positions 
and paying their respective debts until around late 2016 in the case of BCCL and late 2017 in the case of Forma-Con . 

145 While I accept that the financial health of the debtor may be considered in determining whether the debtor intended to 
defraud, defeat or delay creditors, this factor is not determinative. In this case, there are a number of badges of fraud that, in 
my view, provide a strong evidentiary basis on which to find that each of BCCL and Form a-Con, through the actions of its 
president John Aquino, intended to defraud, defeat or delay its creditors. 

146 Fraudulent intent under the BIA has not been widely considered by the courts . As such, much of the jurisprudence on 
fraudulent intent derives from cases involving Ontario's Fraudulent Conveyances Act, R.S.O. 1990, c. F.29 (the "FCA"). 
However, unlike the FCA , which specifically encompasses a "creditor or other", the BIA refers only to a "creditor" which 
would seem to preclude a future creditor. See Roderick Wood, Bankruptcy and Insolvency law, (Toronto: Irwin Law, 2005) 
at 228. 

147 Also, under the FCA , the knowledge or intent of the transferee is relevant because both the debtor and the transferee 
must be privy to the fraud . Under the BIA , the knowledge or intent of the transferee is not a consideration: see Wood, at 228. 
It is only necessary to establish fraudulent intent on behalf of the debtor. The courts require proof of a debtor's fraudulent 
intent. 

148 In Jonas v. McConnell 2014 ONSC 6169, 35 B.L.R. (5th) 304 at para. 11 ("McConnell"), Justice Penny set out three 
requirements under the FCA to set aside a transaction. They are a) a conveyance ofprope1ty; b) an intent to defeat; and c) a 
creditor or other towards whom the intent is directed. With the sole caveat that the BIA does not include "or other", in my 
view, the requirements identified by Justice Penny ought to apply under s. 96 of the BIA as well. 

149 The conveyances of property are not disputed. I will now address whether there was the requisite " intent to defeat" 
and a creditor (or creditors) towards whom that intent was directed. 

Intent to defraud, defeat or delay creditors 

150 John Aguino has admitted that there was no consideration for the payments issued by BCCL and Forma-Con on the 
false invoices (excluding payments to 230). This admission by the president of BCCL and Forma-Con that tens of millions 

WESTLAW CANADA Copyright© Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. _; 

447



Ernst & Young Inc. v. Aquino, 2021 ONSC 527, 2021 CarswellOnt 4221 

2021 ONSC 527, 2021 CarswellOnt 4221, 330 A.C.W.S. (3d) 473, 88 C.B.R. (6th) 60 

of dollars were paid out of the debtor companies for no services or materials could be construed as some evidence of a 
subjective intent to defeat the companies' creditors. However, it is generally accepted that proof of a person's subjective 
intent is nearly impossible: National Telecommunications : para. 53. John Aquino disputes that the payments were made to 
defeat creditors, and the onus to prove otherwise remains upon the Monitor and Trustee. 

151 Given the obvious limitations in proving a debtor's subjective state of mind, and whether a transaction as undertaken 
with fraudulent intent, the Monitor and the Trustee rely on the "badges of fraud" displayed in the impugned transactions 
relating to the false invoices to establish a presumption of intention. 

152 In Montor Business Corp. (Trustee of) v. Goldfinger 2016 ONCA 406, 36 C.B.R. (6th) 169 ("Montor Business Corp. 
") at paras. 72-73 , the Court of Appeal for Ontario identified a non-exhaustive li st of "badges of fraud" and stated that an 
inference of intent to defraud, defeat or delay a creditor may arise from the existence of one or more badges of fraud; but 
whether the intent exists is a question of fact determined from all of the circumstances as they existed at the time of the 
conveyance. As stated by Justice Brown, as he then was, in Montor Business Corp. (Trustee of) v. Goldfinger2013 ONSC 
6635(Ont. S.C.J . [Commercial List]) , 37 C.B.R. (6th) 200 ("Goldfinger ") at para. 6635, "A court must resist the temptation 
to inject back into the circumstances surrounding the impugned transaction knowledge about how events unfolded after that 
time. The focus must remain on the belief and intention of the debtor at the time, as we ll as the reasonableness of that belief 
in light of the circumstances then existing." 

153 Courts have identified several badges of fraud , including the following: 

1. The conveyance was general (i.e., a transfer of substantially al l of the transferor' s property). 

2. The transferor continued in possession and used the goods as the transferor' s own, including se lling them. 

3. The conveyance was secret. 

4. The conveyance was made in the face of an ongoing legal process. 

5. The conveyance amounted to a trust of the goods. 

6. The deed contained the self-serving and unusual provision "that the gift was made honestly, truly, and bona fide." 

7. The deed gives the transferor a general power to revoke the conveyance. 

8. The deed contains false statements as to the consideration. 

9. The consideration is grossly inadequate. 

10. There is unusual haste to make the conveyance. 

11. Some benefit is retained under the settlement by the settlor. 

12. Cash is taken in payment instead of a cheque. 

13 . A close relationship exists between the parties to the conveyance. 

154 These badges serve an evidentiary function . They can be viewed as "circumstantial evidence that may cause a court 
to draw an inference of intent.": Roderick Wood, "Transfers at Undervalue: new wine in old skins?" Annual Review of 
insolvency Law (Toronto: Ontario: Thomson Reuters: 20 17) Online: WestlawNext Canada. 

155 Where a transaction displays one of the badges of fraud, this will usually be enough to establish the debtor 's illegal 
purpose unless the debtor can provide an innocent explanation: Anthony Duggan et al. , Canadian Bankruptcy and insolvency 
Law, 3rd ed. (Toronto: Emond Montgomery 2015) at 223 . 
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156 The Trustee asserts that all of the "badges of fraud" identified by the Court of Appeal for Ontario in Montor Business 
Corp. exist in this case: the consideration for the transaction was grossly inadequate; the transfer was made to a non-arm's 
length person; the transfer was secret; the transfer was effected with unusual haste; and the transferor was facing actual or 
potential liabilities, was insolvent, or about to enter a risky unde1taking. 

157 Based on the evidentiary record, and as noted above, I find that both the Bondfield and the Form a-Con impugned 
transactions were conducted between non-arm ' s length parties. There was also a lack of consideration for the transfers. 
Inherent in the false invoicing schemes was a complete absence of value to BCCL and to Forma-Con. With the exception of 
transfers made to 230, John Aquino, Anastasio, Coccia and Caruso conceded this lack of value. The transactions were 
fwthermore concealed through the creation and delivery of phony invoices, which purported to describe services that were 
never delivered. Both the Bondfield impugned transactions relating to the false invoicing scheme and the orma-Con 
impugned transactions were generally conducted with unusual haste. Where the typical billing cycle was 30 to 90 days, 
payments made in association with these impugned transactions were on average made in a few days at most. Many of the 
transactions were facilitated by Solano, who was understood by the Monitor and the Trustee to have worked in Bondfield's 
IT Department and accounting departments, but who was not engaged in vendor or procurement matters. 

158 The transferors, being the corporate debtors, also had actual and potential liabilities, or were about to enter risky 
undertakings. According to the repo1ts of the Monitor and the Trustee, both BCCL and Forma-Con had significant long-term 
and off-balance sheet liabilities during the relevant review periods and were guarantors on BCCL's credit facility in respect 
of which there were contingent obligations in the tens of millions of dollars at the end of fiscal years 2014, 20 I 5 and 2016. 
Ralph, Steven and John Aquino's sister Maria Bot, were all creditors of BCCL with substantial shareholder loan accounts. 
The Bondfield Group was facing actual and potential liabilities, and by John Aquino's own admission was embarking on a 
significant expansion in its construction activities at a time when its lender, National Bank, was not prepared to increase its 
lending. During the relevant period, John Aquino and Ralph were temporarily transferring funds to BCCL for the sole 
purpose of misleading BCCL's stakeholders, including its lenders, into believing that BCCL was in a stronger financial 
position than it was . 

159 I note that, in Stall, at para. 57, the court held that a false invoicing scheme that had the effect of falsifying the 
debtor' s receivables and payables established an intent to "defeat, defraud or delay" a creditor. 

160 In my view, the facts that the transfers were made by BCCL and Forma-Con, in secret, in haste, to non-arm ' s length 
persons, and that the consideration for the transfers, being no consideration, was grossly inadequate, are sufficient 
circumstantial evidence to find fraudulent intent. The record also shows that these transfers were being made at a time when 
the Bondfield Group was expanding its business without the support of its primary lender, the National Bank. National Bank 
had declined to increase its lending and had classified its existing loan as a "special loanri which would require closer 
monitoring. The totality of the evidence, in my view, provides a firm basis for finding that :J ohn Aquino, as principal and 
directing mind of BCCL and Forma-Con, had fraudulent intent - an intent to defraud , defeat or delay creditors. It was in no 
way reasonable for him to believe that, throughout the period of the impugned transactions, BCCL and Form a-Con did not 
have long-term creditors, like lenders, including Ralph, who would not be defeated or delayed by the draining of tens of 
millions of dollars from BCCL and Form a-Con through the false invoicing schemes. 

161 The existence of badges of fraud creates a rebuttable presumption of the intention to defraud, defeat or delay 
creditors. The onus then shifts to those defending the fraud to adduce evidence to show the absence of fraudulent intent: 
Purcaru v. Seliverstova 2015 ONSC 6679, 69 R.F.L. (7th) 388 at para. 57. 

162 The onus is high for John Aquino. He was the insider at BCCL and Forma-Con, the president of the debtor 
companies, who knowingly approved invoices and signed cheques for an aggregate of tens of mil lions of dollars based on 
phony invoices in relation to services or materials that were never delivered. There is no innocent explanation for a false 
invoicing scheme. 

163 The defending Bondfield Respondents and Forma-Con Respondents (other than 664 Ontario) attempt to rebut the 
presumption by arguing that there could be no intention on the part of BCCL or Forma-Con at the time of the transfers to 
defraud, defeat or delay creditors because the financial condition of the Bondfield Group, BCCL, and Forma-Con at the time 
of the transfers was such that each was paying all of its debts as they came due, in full. 
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164 For the reasons that follow, I find that the defending Bondfield Respondents and Forma-Con Respondents ( other 
than 664 Ontario) have not rebutted the presumption of fraudulent intent by adducing evidence of the purported financial 
condition of the Bondfield Group. 

165 There is a divergence of opinion between the parties on the financial condition of the Bondfield Group during the 
Bondfield review period and the orma-Con review period. John Aguino and, in turn, other Bondfield Respondents and 
Forma-Con Respondents (other than 664 Ontario , rely on the Bondfield Group's financial statements, as audited by 
Deloitte, in support of their view that BCCL and Forma-Con could not have had the intent to defraud, defeat or delay 
creditors. They assert that the financial statements show a prosperous and growing group of companies with a strong balance 
sheet during the relevant times, and show that the Bondfield Group could pay all of its creditors on time and in full at least 
until late 2017. As further evidence of the financial health of the Bondfield Group, John Aquino also relies on the CHS 
Report. The CHS Report shows that the Bondfield Group was in a strong financial position during the relevant review 
periods and was paying its current debts on time and in full until late 2017 . 

166 John A uino further submits that Mr. Hamilton ' s evidence regarding the ability ofBCCL and Forma-Con to pay its 
creditors in full has not been challenged and that no countervailing expert report has been filed by the Monitor or the Trustee. 

167 Deloitte undertook an audit of the Bondfield Group, including BCCL, and Forma-Con, for the years 2013 to 2016 
inclusive and prepared an audit in draft form for BCCL in 2017 . In each of those years, Deloitte showed growth in contract 
revenue and retained earnings increasing year over year. John Aquino argues that the directing minds of the Bondfield 
Group therefore had no intention to defraud, defeat or delay creditors during those years. Rather, they believed that the 
companies comprising the Bondfield Group had healthy growth, and a strong financial outlook and would be able to satisfy 
all of its creditors for the foreseeable future . 

168 The Monitor raises concerns about the reliability of the financial statements on which Deloitte relied and asse1ts that 
the actual financial condition ofBCCL contradicts the defending Bondfield Respondents ' position that BCCL was financially 
healthy during the Bondfield review period. The Monitor's investigation found that a) BCCL' s financial records, prepared 
under the supervision of John Aqu ino, vastly overstated the revenues and profitability of its projects in the relevant period, 
causing BCCL to have to book significant adjusting journal entries under the supervision of the Monitor; b) Zurich had 
encountered stated losses of over $300,000,000 to date in paying sub-trades and completing BCCL projects, which losses 
arose from projects and project activities started many years before the CCAA filing; c) BCCL' s loan was placed in "special 
loans" by its prior lender, The National Bank, no later than the sta1t of2017; d) BCCL faced persistent liquidity challenges as 
evidenced in part by John Aquino's steps to inject cash into BCCL temporarily at the beginning of2014 through 2017 in 
order to improve the appearance of BCCL' s liquidity for the purposes of its bonding and lending arrangements; and e) the 
Bondfield Group ' s auditors, Deloitte, are the subject of litigation by both BCCL and Zurich with respect to the accmacy of 
the financial statements that the defending Bondfield Respondents and Form a-Con Respondents rely upon. 

169 The Monitor submits that the information that CHS relied on was fundamentall y inaccurate and unreliable. In its 
investigation, the Monitor found evidence that incorrect supplier invoice dates were entered into the accounting system and 
that BCCL had a practice of holding payment cheques while recording suppliers as having been paid. These practices 
extended use of BCCL' s funds and kept supplier payments outstanding for longer periods of time than the periods reflected 
in the accounting system. For example, in June 2018, the Monitor discovered $23 ,214,486.95 of cheques written to suppliers 
but not released. 

170 According to the Monitor' s reports, just as accounts payable were understated in BCCL' s records, accounts 
receivable were overstated in a problematic fashion. While BCCL' s contract revenues were going up, the collectability of 
those revenues was going down. Throughout the Bondfield review period, BCCL' s accounts receivable collection was in 
continual decline. 

171 Shortly after the CCAA filing, BCCL began to recognize large reversals of previously recognized revenue and profits 
because it had been previously recognizing revenue and earnings aggressively and without taking into account known cost 
overruns and project delays. BCCL's accounting records were restated by a new CFO with the assistance of the Monitor. The 
Monitor reported that this restatement resulted in adjusted deferred revenue from $37,000,000 as of March 31 , 2018 to 
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approximately $107,000,000 as of June 30, 2018 and then to approximately $170,000,000 as of September 30, 2019. The 
Monitor asserts that these adjustments were necessary because BCCL overstated the level of completion of its projects during 
the Bondfield review period and recognized revenue early based on those overstatements. Given John Aquino's admitted 
knowledge of the state of BCCL' s projects, including attendance at job sites, management of projects, suppliers and 
subcontractors, and job site meetings, it is notable that he permitted BCCL' s financial statements to be prepared in reliance 
on inaccurate information regarding the state of completion of the projects in order to inflate BCCL' s revenues. 

172 The Monitor reported that BCCL was reporting negative gross profit of $382,000,000 during the period from 2018 to 
2020 and that a significant portion of those losses was actually incurred during the Bondfield review period. 

173 The Monitor also reported write-offs for accounts receivable amounts of$53 ,000,000 relating to the Bondfield review 
period in the fourth quarter of 20 I 8. 

174 Thus, according to the Monitor's evidence, contrary to the position asse11ed by the defending Bondfield Respondents, 
BCCL's financial position during the Bondfield review period was that of a corporation in financial decline, which could ill 
afford the additional drain of the Bondfield impugned transactions. 

175 According to the Trustee reports Forma-Con owed approximately $9,000,000 in 2014; $96,000,000 in 2015 ; and 
approximately $119,000,000 in 2016. Forma-Con was also a guarantor of BCCL's credit facility with National Bank with 
contingent obligations of$48,000,000, $55 ,000,000, and $56,000,000 at the end of fi scal 2014, 2015 and 2016, respectively. 
Further, Forma-Con became a guarantor of BCCL' s $80,000,000 credit facility with Bridging Finance Inc. when the facility 
was entered into in July 2017. 

176 The Trustee asserts that the CHS report is flawed with respect to Forma-Con . The repot1 concludes that Forma-Con 
paid its liabilities on a timely basis at least until December 31 , 2017. Despite this conclusion, Mr. Hamilton agreed on 
cross-examination that he did not conduct a solvency analysis or consider Forma-Con 's I iabilities on a "balance-sheet test" 
and could not opine on Forma-Con's solvency during the review period. Mr. Hamilton also agreed that his analysis was 
limited to Forma-Con's shot1-term liabilities and that he did not consider any of the long-term, contingent or off-balance 
sheet liabilities of Fonua-Con . Mr. Hamilton conceded that he was not aware that Forma-Con was a guarantor of BCCL' s 
credit facilities with National Bank. He did not consider Forma-Con 's ability to pay its related-party liabilities. 

177 Both the Monitor and the Trustee challenge the CHS Report because it focused on only one measure of corporate 
solvency, the cash flow test. When examined, Mr. Hamilton, admitted his lack of expe11ise in insolvency matters and 
conceded that he did not consider BCCL's ability to pay its long-term creditors and contingent creditors. 

178 John Aquino asserts that many of the issues raised by the Monitor and the Trustee have no impact on the fact that 
BCCL and Forma-Con were in strong financial positions and able to pay their respective creditors on a timely basis . 

179 Irrespective of the precise financial condition of the Bondfield Group, on which the patties do not agree, the Monitor 
and the Trustee assert that the test under the BIA is disjunctive: a monitor or trustee must show that the debtor was insolvent 
at the time of the impugned transaction or that the debtor intended to defeat, defraud or delay creditors. The Monitor argues 
that this choice is reflected in the fact that the statute contemplates recovery for transactions made with an intent to defeat, 
defraud or delay creditors up to five years prior to an insolvency event; therefore, it is no answer to assert that during this 
five-year period, the debtor may not have yet been insolvent. 

180 In response to the arguments of the Monitor and the Trustee on the financial condition of BCCL, Forma-Con and the 
Bondfield Group, the defending Bondfield Respondents submit that Mr. Hamilton adjusted his accounting in the CHS Report 
to take into account the $23 ,214,486.95 , which had not been released to suppliers, and found that it had no impact on BCCL' s 
ability to pay its bills on time and in full during the Bondfield review period. 

181 The defending Bondfield Respondents also submit that the Monitor is incorrectly using hindsight to determine John 
Aquino's intent and cannot consider all of the Bondfield impugned transactions cumulatively, but must put itself in John 
Aquino 's shoes in each of the years covered by the Bondfield review period and determine his intent at that time. They 
submit that if the Bondfield impugned transactions are examined in each year, the results would show that the amount paid 
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out on false invoices was a relatively small fraction of the gross revenue for that year. They assert that it cannot be said that 
Johr Aquino could have had the intent to defeat creditors ifhe was only permitting BCCL to pay out about 1 percent of its 
gross revenue. They submit that this would have been the case in 2014 when the total of the false invoices paid was 
$5,749,917 as compared to gross revenue of $475,000,000, and that even with the payment on the false invoices, the net 
profit for that year was $17,400,000. 

182 I am not persuaded that the quantum of the amounts paid out on the false invoices as compared to the gross revenue 
or the net profit ofBCCL in a given year absolves Joh Aquino ofan intent to defeat creditors. The amounts, whatever the 
quantum, were paid out at a time when John Aquino was taking deliberate steps to mislead the stakeholders ofBCCL with 
respect to its financial position and these payments bore a number of badges of fraud . Each of these payments reduced the 
funds available to pay long-term creditors and increased bank indebtedness as shown in the Monitor's reports. 

183 In further suppo1t of their position, the defending Bondfield Respondents and Forma-Con Respondents ( other than 
664 Ontario) rely on the Goldjinger case for the proposition that " [w]here a debtor remains in a position to pay off liabilities, 
an impugned transaction cannot have been made with an intent to defeat, defraud or delay a creditor." That case involved a 
trustee attacking a settlement reached between the debtor and a former investor (Dr. Goldfinger). The trustee sought to set 
aside a payment to Goldfinger as a transfer at undervalue under s. 96 of the BIA. The cowt found that, at the time of the 
transfer, the parties believed that the real properties held by the debtor possessed significant future value which would "prove 
sufficient to pay off those companies ' liabilities and generate a profit for [the corporation 's directing mind] and Goldfinger to 
share." (see para. 274). The court placed "significant weight" on this evidence in finding that, while the debtor may have 
been unreasonable in his belief as to the future value of the real property, the debtor did not intend to defraud or delay 
creditors. Notably, there were no badges of fraud present in that case. See paras. 275-280. 

184 The Bondfield and Form a-Con Respondents also rely on Commerce Capital Mortgage Corp. v. Jemmett 198137 
C.B.R. (N.S.) 59 (Ont. H.C.) [Ont. Sup. Court] for the proposition that "where a conveyance occurred at a time where there 
was no evidence of the debtor experiencing financial difficulty, the plaintiff was unable to prove that the conveyance had the 
intent to defeat, hinder, delay or defraud creditors." In that case, the court considered the conveyance of a matrimonial 
residence from Mr. Jemmet to his wife. Mr. Jemmet made this conveyance one and a half years before he provided personal 
guarantees for loans made to his corporation, Jeroy Limited. The plaintiff creditor, seeking to recover under this guarantee, 
attacked the conveyance under the FCA . Importantly, the court noted , at para. 9, that there "was no evidence adduced by the 
plaintiff that at the time of the conveyance to Mrs. Jemmet there were any cw-rent and anticipated financial obligations or 
debts of Jeroy Limited." It held that there was no intention to defraud or delay creditors. I note that the court did not appear to 
identify any badges of fraud in this case. While the case does illustrate the importance of the debtor 's financial position in 
assessing intent, I do not find this case to be analogous to the case at bar. 

185 The Respondents also rely on Fleming v. Edwards[ 1896] 23 O.A.R. 718 (Ont. C.A.), as a case "where a debtor made 
a voluntary conveyance of property at a time when he was solvent and subsequent events impacted on his ability to pay his 
creditors in full , the voluntary conveyance did not meet the requisite intent to defeat, hinder, delay or defraud creditors." This 
case involved a fairly unique fact scenario. In this very old decision, the defendant made a conveyance of property to his wife 
prior to entering into a hotel business. He only became insolvent as a result of a fire that destroyed the premises. The court 
held that there was no intent to defraud creditors at the time the defendant made the transfer. 

186 As shown by these cases, the financial position of a debtor at the time of the impugned transactions can indeed be a 
relevant consideration in assessing whether the debtor had an intent to defraud, defeat or delay creditors. However, in my 
view, the relevance of that consideration should not be overstated. The debtor's financial position serves as additional 
circumstantial evidence of the debtor' s intent that should be considered alongside the badges of fraud, if present, in 
determining whether the debtor had the requisite intent under s. 96. The debtor 's financial position is but one factor for the 
court to consider in determining the debtor 's intent. Like the badges of fraud, it is circumstantial evidence worthy of the 
Court' s consideration. As noted by the Court of Appeal for Ontario in Urbancorp Toronto Management Inc. (Re) 2019 
ONCA 757, 74 C.B.R. (6th) 23 at para. 64: "there is no special rule that makes evidence of debtor' s insolvency determinative 
as opposed to one factor to be considered .... Instead, the crucial question remains whether the applicant has proved the 
fraudulent intent of the debtor." 

187 The Trustee does not rely on the branch of s. 96 that requires a showing of insolvency. Further, the CHS report offers 
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no opinion on the solvency of BCCL or Forma-Con . Their respective current liabilities are only part of their overall 
liabilities, and the payment of those liabilities is only patt of the equation. As noted, to the extent that funds are withdrawn 
from the company, it becomes less able to meet its long-term or contingent liabilities, and the long-term creditors are affected 
by those withdrawals. 

188 I was not provided with any authority in support of the position that a company' s financial health positively precludes 
a finding of fraudulent intent, and I do not find that it does. Even if BCCL and Forma-Con were paying their respective 
current suppliers for a period of time, this does not sanitize the fraud , which is supported by a number of badges of fraud . 

189 I accept that John Aquino may have had other motives, apart from defeating creditors, in paying out tens of millions 
of dollars from BCCL and Forma-Con. However, to meet its onus, the Monitor and the Trustee need only demonstrate that 
one of the debtor's motives or intentions was to defraud, defeat or delay a creditor: Juhasz Estate v. Cordiero 2015 ONSC 
1781 , 24 C.B.R. (6th) 69 at para. 54. 

190 I find that the badges of fraud in this case establish John Aguino's intent to defraud, defeat or delay creditors. He 
was a directing mind of BCCL and Forma-Con and signed a number of the cheques associated with the impugned 
transactions. In cross-examination he stated that he would have been familiar with I 00 percent of the suppliers and subtrades. 
He conceded that BCCL and Form a-Con received no value in the impugned transactions (not including 230). 

191 At the same time as he was authorizing payments on false invoices, he was injecting capital into BCCL from time to 
time in an attempt to disguise the true financial condition of BCCL. An intent to defraud, defeat or delay creditors, for the 
purposes of s. 96 of the BIA can be established through evidence of an explicit fraudulent act in the sense of evidence that a 
representation was made concerning the ownership of [the debtor ' s] assets to a creditor or potential creditor which was not 
true: Incondo v. Sloan 2014 ONSC 4018, 16 C.B .R. (6th) 220 at para. 81 , affd 2015 ONCA 752, 31 C.B.R. (6th) 110. 

192 It is reasonable to infer that John guino took these actions to avoid BCCL' s and Forma-Con's obligations and 
defeat their creditors. Neither he nor any of the other Respondents has given evidence of an alternative explanation. 

193 The true financial condition of each of BCCL and Forma-Con at the time of each impugned transaction cannot be 
determined on the record before the court. Based on the evidence, there were a number of unusual accounting practices. 
These include John Aguino's admission that, during the Bondfield review period, he and Ralph routinely injected capital 
into BCCL to mislead BCCL' s stakeholders into thinking that the Bondfield Group was financially stronger than it was; the 
fact that suppliers' cheques were withheld to give BCCL an opportunity to extend the time it could use the funds owing to 
suppliers; the fact that BCCL was entering a date later than the date shown on the supplier invoice into its accounting system, 
which allowed its payables to remain outstanding longer; the fact that significant adjusting journal entries had to be made 
regarding BCCL's revenue and profit once the Monitor was appointed; and the fact that a claim has been brought against 
Deloitte with respect to its audit ofBondfield Group financial statements (which it is defending). In light of these concerns, it 
is reasonable to infer that the financial records provided to Deloitte and to Mr. Hamilton were likely not reliable. 

194 The defending Bondfield Respondents and Forma-Con Respondents assert that Ralph and Steven were also directing 
minds of BCCL and Forma-Con and, therefore, an intent to defraud, delay or defeat creditors cannot be met without 
establishing their intent as well. In his affidavit, Anastasio attested that the Bondfield Group had three directing minds, 
Ralph, John Aquino and Steven, and that all three of them knew and approved at all times all of the impugned transactions 
underpinning the false invoicing scheme. 

195 I disagree that a finding of an intent to defraud, defeat or delay creditors requires a mutual intent among all of Ralph, 
John Aquino and Steven. First, Ralph and Steven have denied knowledge of the false invoicing scheme involving BCCL and 
Forma-Con and the alleged fund cycling scheme involving 230. John Aquino has adduced evidence of their alleged 
participation in other off-book transfers of values. Based on the record, I cannot conclude to what extent Ralph and Steven in 
fact engaged in other off-book transfers ; however, I see no evidence of Ralph's or Steven ' s participation in the schemes 
under review in these matters to strip BCCL and Forma-Con of tens of millions of dollars and to disguise such stripping, in 
the case of BCCL, through attempts to represent an inaccurate financial picture of the companies for creditors and other 
stakeholders. 
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196 In my view, whether Ralph and Steven did or did not participate is of no assistance to John Aquino. If they did 
participate, their participation would support the Monitor's and the Trustee's position that the BCCL impugned transactions 
and the Forma-Co impugned transactions were entered into with an intent to defraud, defeat or delay creditors. If they did 
not participate and were not aware of the im ugned transactions, this fact does not assist John Aguino, who has admitted 
that as president of each of BCCL and Forma-Con, he was one of its directing minds. As president, he was able to, and did 
take binding actions on behalf ofBCCL and Forma-Con, not the least of which were the acts in issue in these Applications. 

197 The totality of the evidence demonstrates a pattern of an intent by John Aguino, on behalf of each of BCCL and 
Forma-Con to defraud, defeat or delay the creditors of BCCL and Forma-Con. The badges of fraud permit an inference of 
intent and evidence a presumption of intent that is not rebutted by the evidence that current liabilities were being paid in the 
ordinary course of business during the Bondfield review period and the Forma-Con review period. 

Was there a creditor towards whom the intent was directed? 

198 As set out above, under the FCA , there must be a "creditor or other" towards whom the fraudulent intent was 
directed. Cases have held that the language "creditors and others" is "broad enough to contemplate a person that, while not a 
creditor at the time of the conveyance, may become one in the future" : Bearsfield Developments Inc v McNabb 2016 ONSC 
6294, 41 C.B.R. (6th) 310 at para. 47. Future creditors are clearly contemplated by the FCA ; however, as noted, the BIA does 
not contain this broad language and therefore arguably does not apply to future creditors. 

199 John A uino asserts that neither the Monitor nor the Trustee can meet its onus to show that BCCL and Forma-Con, 
in participating in the impugned transactions, had the intent to defraud, defeat or delay creditors because both corporations 
were paying their debts as they came due and therefore had no "creditors", as that term is defined in the BIA , during the 
Bondfield review period or the Forma-Con review period. He further asserts that the Trustee's argument that the impugned 
scheme unavoidably affected Forma-Con's stakeholders "when the music stopped" inappropriately reads into s. 
96( 1 )(b )(ii)(B) future or subsequent creditors. I disagree with this interpretation of the Trustee ' s argument. 

200 The definition of "creditors" in the BIA includes persons who are owed debts and those with unliquidated claims. As 
such, an intent to defeat either of these two types of claimants will suffice. However, as noted , " it is more doubtful whether 
the transfer at undervalue provisions encompass future creditors": 

the significance of the additional words "and others" after creditors is widely known and featured in every major work 
that studies fraudulent conveyance law. The choice not to include this wording should therefore be taken as an 
indication on the part of the drafters to limit the application of the section: Roderick Wood, "Transfers at Undervalue: 
new wine in old skins?" Annual Review of Insolvency Law. 

201 As set out in McConnell , the determination of whether a transaction should be set aside depends on an intent to 
defeat a creditor towards whom that intent is directed. If the debtor intended to defeat, defraud or delay present creditors, then 
the transaction can be attacked under s. 96 of the BIA. However, if the debtor intended to defeat, defraud or delay future 
creditors, then the transaction cannot be attacked under s. 96 of the BIA. In Silbernagel , Re200620 C.B.R. (5th) 155 (Ont. 
S.C.J.) (ONSC) at para. 7, the court found that a person who might become a creditor of a bankrupt at a future date is not a 
"creditor." 

202 While I accept that the BIA does not define "creditor" to include future creditors, John Aguino's submission seems 
to conflate the distinction between present and future creditors with the financial health of the Bondfield Group, stating that 
Goldfinger establishes that there can be no intent to defeat creditors where, at the time of the transfer, a debtor remains in a 
position to pay off current liabilities. I disagree that this conclusion follows from the analysis in that case. As noted, in my 
view, the corporation ' s financial position is only circumstantial evidence that may or may not support an inference that the 
corporation intended to defeat creditors. In Goldfinger , the court merely held there was an absence of evidence of fraudulent 
intent. Nowhere in that case did the court state that a healthy financial outlook precludes a finding of fraudulent intent. As a 
matter of logic, even if a corporation is meeting its current liabilities, transactions can nevertheless be undertaken to defeat 
current creditors at some unspecified future date. 
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203 As such, in my view, if any debts owing at the time of the impugned transactions were indeed paid, then this may 
evince a lack of intent to defraud then-existing creditors and effectively bar the Monitor and Trustee from attacking the 
transfers . However, if there were debts owing at the time of the impugned transactions which were ultimately not paid, then it 
remains open to the Court to find that there was the requisite intent to defeat then-current creditors under s. 96. 

204 Given that the Bondfield Group had outstanding debts, including a substantial loan from its primary lender and 
shareholder loans, at the time of the transfers (even though monthly payments on the bank loan were being made), it follows 
that there was a creditor or creditors toward whom BCCL's and Forma-Con's intent to defraud, defeat or delay could be 
directed. The Court is, therefore, not precluded from finding that the transactions were intended to defeat creditors that 
existed at the time of the transfers. The fact that the Bondfield Group remained in a position to pay off current liabilities is 
only one piece of circumstantial evidence to consider. The fact that each of BCCL and Forma-Con were paying off current 
liabilities at the time of the impugned transactions does not per se mean that those transfers were never intended to defeat 
then-current creditors. 

Can Jol,11 Aquino's intent be imputed to ECCL and Forma-Co11 ? 

205 In applying s. 96, for transactions in the year prior to the insolvency or the initial bankruptcy event, there is no need 
to show that the debtor was insolvent nor that the debtor intended to defeat the interests of creditors. However, for 
transactions between one and four years prior to the bankruptcy event, the Monitor and the Trustee must prove that the debtor 
intended to defeat the interests of creditors. 

206 As noted, it is the intention of the transferors (the CCAA debtor and the bankrupt) and not the transferees that matters 
under s. 96. As such, it is the intention of the corporate debtors, BCCL and Forma-Con that matters in this case. 

207 Anastasio, Coccia and Caruso argue that even if John Aquino acted fraudulently, his intention in effecting the 
schemes cannot be imputed to BCCL and orma-Con because corporate intentionality has not been established. These 
Respondents also argue that John Aquino acted fraudulently in respect of BCCL and Forma-Con , and as such his actions 
cannot be imputed to Bondfield and Forma-Con. 

208 The Monitor and the Trustee dispute this formulation of corporate wrongdoing. They argue that the intent of Joh 
Aquino can and should be imputed to BCCL and Forma-Con . 

209 In an ordinary case, the intention ofa corporation's "directing minds" can be imputed to the corporation itself through 
the corporate attribution doctrine . The corporate attribution doctrine derives from the Supreme Court of Canada decision in 
Canadian Dredge & Dock Co . v. The Queen [1985] I S.C.R. 662. While that case dealt with criminal liability, the doctrine 
has been recognized in the civil context as well. See: Golden Oaks Enterprises Inc. (trustee of) v. MRL Telecom Consulting 
Inc 2016 ONSC 5313, 33 O.R. (3d) 513 at para. 127. 

210 The corporate attribution doctrine has yet to be applied in the context of s. 96 of the BIA. 

211 Notably, the doctrine does not apply where the directing mind commits fraud on the corporation, as set out in 
Canadian Dredge , at para. 65: 

In my view, the outer limit of the delegation doctrine is reached and exceeded when the directing mind ceases 
completely to act, in fact or in substance, in the interests of the corporation. Where this entails fraudulent action , nothing 
is gained from speaking of fraud in whole or in part because fraud is fraud . What I take to be the distinction raised by 
the question is where all of the activities of the directing mind are directed against the interests of the corporation with a 
view to damaging that corporation, whether or not the result is beneficial economically to the directing mind, that may 
be said to be fraud on the corporation. ( emphasis added) 

212 The modern test is described in the following paragraph from Deloitte & Touche v. Livent Inc (Receiver of) 2017 
SCC 63, 2 S.C.R. 855 at para. I 00: 
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The test for corporate attribution was set out by this Court in Canadian Dredge & Dock Co. v. The Queen, [ 1985] 
S.C.R. 662. To attribute the fraudulent acts of an employee to its corporate employer, two conditions must be met: (1) 
the wrongdoer must be the directing mind of the corporation; and (2) the wrongful actions of the directing mind must 
have been done within the scope of his or her authority; that is, his or her actions must be performed within the sector of 
corporate operation assigned to him. For the purposes of this analysis, an individual will cease to be a directing mind 
unless the action (1) was not totally in fraud of the corporation ; and (2) was by design or result partly for the benefit of 
the corporation (pp. 681 -82 and 712-13). 

213 As stated by Van Rensberg J.A. in DBDC Spadina Ltd. v. Walton 2018 ONCA 60, 419 D.L.R. (4th) 409 (Ont. C.A.) 
(at para. 233): 

Canadian Dredge instructs that where a corporation ' s alleged wrongdoing involves fraud by its directing mind, the court 
must be satisfied that (i) the directing mind was acting within her assigned field of operation, and that her actions (ii) 
were not totally in fraud of[the corporation] , and (iii) were by design or result partly for the benefit of the corporation. 

214 Anastasio, Coccia and Caruso submit that the minimal criteria to satisfy corporate attribution cannot be satisfied. 
Specifically, they argue that the Monitor and the Trustee have not shown that John Aquino's actions were within the scope 
of his authority, nor that his actions were intended to benefit the corporate debtors or had the effect of doing so. Therefore, 
they argue, John Aquino's alleged fraudulent intentionality cannot be attributed to the corporate debtors. 

215 I disagree with the suggestion of these Respondents that, based on Steven 's testimony, John Aquino did not have 
authority to enter into the transactions. Therefore, the specific impugned transactions were not authorized by BCCL and 
Forma-Con. In my view, the courts take a broader view of what constitutes corporate authority. Professor Anthony 
VanDuzer, in The Law of Partnerships and Corporations, 3rd ed. (Toronto: Irwin Law, 2009), at 20 l states: 

The corporation is responsible for any act by a directing mind in the general area of her responsibility, even if not 
specifically authorized by a corporate rule or policy. Indeed, even if there is a corporate rule or policy prohibiting the 
action, that is no defence to corporate responsibi lity .... Liability may be imposed on corporations where, by virtue of 
the practice of the corporation, the person with the guilty mind exercised corporate authority in the area in which the 
offence was committed. (emphasis added) 

216 The question is not whether specific activity was authorized, but rather whether the specific activity fell within the 
individual's area of responsibility. John Aguino's areas of responsibility included engaging with suppliers and overseeing 
the provision of services and materials. 

217 The real issue in this matter relates to whether the actions were by design or result pa1tly for the benefit of the 
corporations. I agree that the actions of John A uino were not intended to benefit BCCL and Forma-Con and they did not 
so do. If the Canadian Dredge criteria were applied strictly, it wou ld mean that John Aquino's intent could not be attributed 
to the debtor corporations. 

218 The Monitor and the Trustee argue that the formulation of corporate intent set out in Canadian Dredge should not be 
applied mechanically, and should not apply in this case. They submit that the Canadian Dredge formulation is incompatible 
with the very purpose of s. 96 of the BIA, which is aimed at restoring value for the benefit of the debtors ' creditors. 

219 It has been repeatedly affirmed that the corporate identification doctrine is concerned with policy. As stated in 
Deloitte & Touche : 

I 02 . . . the policy factors identified therein which weigh in favour of imputing a corporation with the illegality or 
wrongdoing of its directing mind flow from the "social pw·pose" of holding a corporation responsible for the criminal 
acts of its employees where those acts are designed and carried out, at least in part, to benefit the corporation (Canadian 
Dredge, at p. 704). 

WESTLAW CANADA Copyright© Thomson Reuters Canada Limited or its licensors (exclud ing individual court documents) . All rights reserved . 

456



Ernst & Young Inc. v. Aquino, 2021 ONSC 527, 2021 CarswellOnt 4221 

2021 ONSC 527, 2021 CarswellOnt 4221, 330 A.C.W.S. (3d) 473, 88 C.B .R. (6th) 60 

103 However, as Estey J. himself recognized, the doctrine is only one of "judicial necessity" and where its application 
"would not provide protection of any interest in the community" or "would not advantage society by advancing law and 
order", the rationale for its application "fades away" (Canadian Dredge, at pp. 707-8 and 718-19). 

220 Notably, the Supreme Court held in Christine DeJong Medical Corp v. DBDC Spadina Ltd. 2019 SCC 30 (S.C.C.) 
that policy considerations cannot relax the application of the Canadian Dredge criteria. On the contrary, it only provides a 
reason for courts to not apply the doctrine even where the Canadian Dredge criteria are met: 

What the Court directed in Li vent, at para. I 04, was that even where those criteria are satisfied, "courts retain the 
discretion to refrain from applying [corporate attribution] where, in the circumstances of the case, it would not be in the 
public interest to do so" (emphasis added). In other words, while the presence of public interest concerns may heighten 
the burden on the paity seeking to have the actions of a directing mind attributed to a corporation, Canadian Dredge 
states minimal criteria that must always be met. The appeal is allowed, with costs throughout (emphasis added). 

221 The Supreme Court, in these brief reasons, adopted the dissent from Yan Rensberg J.A in DBDC Spadina Ltd. v. 
Walton That decision strongly affirmed that, even in civil cases, the criteria in Canadian Dredge is not relaxed (at para. 236): 

... When the Canadian Dredge criteria have been accepted and applied in civil cases, this has occun-ed without relaxing 
the criteria for finding a corporation is liable for a wrong, when its directing mind is acting fraudulently .... 

222 All of this would suggest that the Canadian Dredge criteria is to be applied strictly in all civil cases, including, 
arguably, those arising under s. 96 of the BIA. However, it is worth noting that the dissent from Van Rensberg J.A. strongly 
underscored the seriousness of the allegations (which involved knowing assistance in the breach of a fiduciary duty) and the 
level of knowledge required: 

237 I do not accept that the adoption ofa less demanding standard is wan-anted here. As I see it, neither the civil burden 
of proof nor the nature and extent of the fraud would justify a less rigorous approach if the Listed Schedule C 
Companies are to be fixed with responsibility for the conduct of their director, Ms. Walton.27 Knowing assistance in the 
breach of a fiduciary duty is a serious wrong that requires actual and not constructive knowledge by the participant. The 
investors in the Listed Schedule C Companies did not themselves know about or cause the companies to participate in 
Ms. Walton's breach of fiduciary duty. (emphasis added) 

223 The requirement for actual knowledge (as opposed to constructive knowledge) in establishing knowing assistance in 
the breach of fiduciary duty does not arise under s. 96 of the BIA. This was an important part of the court' s reasoning in that 
decision. Elsewhere in the dissent, Yan Rens berg J .A. underscored this point while also noting the fault-based nature of the 
wrongful act: 

216 Liability for knowing assistance in a breach of fiduciary duty is fault-based. It requires an intentional wrongful act 
on the part of the "stranger" or accessory, to knowingly assist in the fraudulent and dishonest breach of fiduciary duty. 
Participation in a breach of fiduciary duty for the purpose of knowing assistance requires that the accessory "participated 
in or assisted the fiduciary ' s fraudulent and dishonest conduct." 

224 While it might be contended that s. 96 is similarly fault-based, in that it requires an " intentional wrongful act," I note 
that the BIA generally is remedial legislation and that s. 96 is directed towards recovering funds for creditors. This gives me 
some hesitancy about whether Van Rensberg J.A.' s reasoning ought to apply in the context of s. 96. 

225 I also note that in Goldjinger , Justice Myers did not seem to consider whether the Canadian Dredge criteria should 
apply under s. 96 and held (at para. 259) that " . .. the intention of [the corporate debtor] at the time should be determined by 
reference to the intention of Kimel, the person who directed the company' s affairs." While there is little discussion of 
attributing intent in this decision, it does provide some basis for finding that courts should readily infer that the intent of the 
corporate debtor is that of the person directing the company' s affairs without engaging in the Canadian Dredge analysis. 
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The effect of principles of statutory interpretation 

226 The Monitor and the Trustee submit that principles of statutory interpretation support their view that the Canadian 
Dredge formulation of attribution of intent should not apply in cases involving s. 96 of the BIA. They urge on this cowt a 
purposive interpretation that provides protection to the debtors' creditors as the section is intended to do. 

227 They submit that the rules of statutory interpretation favour a broad interpretation of s. 96, including the definition of 
debtor. The Supreme Court of Canada in Royal Bank of Canada v. North American Life Assurance Co. [1996] 1 S.C.R. 325 
indicated that fraudulent conveyance law should be interpreted liberally in favour of creditors: 

All the provincial fraud provisions are clearly remedial in nature, and their purpose is to ensure that creditors may set 
aside a broad range of transactions involving a broad range of property interests, where such transactions were effected 
for the purpose of defeating the legitimate claims of creditors. Therefore, the statutes should be given the fair, large and 
liberal construction and interpretation that best ensures the attainment of their objects, as required by provincial statutory 
interpretation legislation . .. 

228 I think that, additionally, there are sound policy considerations that support the interpretation advanced by the Trustee 
and the Monitor. Policy considerations are relevant to the proper interpretation of a statute. Ruth Sullivan, in her text 
Statutory Interpretation 2nd edition. Irwin Law: Toronto: 2007 at page 245, notes that cowts have generally begun to accept 
that "direct appeal[s] to policies . .. are relevant to the text to be interpreted." Indeed, in the context of the Bankruptcy Act, 
laccobucci J. stated in Marzetti v. Marzetti [1994] 2 S.C.R. 765 : 

My opinion is, furthermore, fortified by public policy considerations . . . In s. 68 of the Bankruptcy Act, Parliament has 
indicated that, before wages become divisible among creditors, it is appropriate to have ' regard to the family 
responsibilities and personal situations of the bankrupt. ' This demonstrates, to my mind, an overriding concern for the 
support of families. 

229 Given that the BIA is concerned with providing proper redress to creditors, the " intention of the debtor" in s. 96 
should be interpreted liberally to include the intention of individuals in control of the corporation, regardless of whether those 
individuals had any intent to defraud the corporation itself. 

230 For these reasons, I find that the corporate attribution doctrine as set out in Canadian Dredge ought not to apply in 
these applications made pursuant to s. 96 of the BIA, and John Aquino's intent to defeat creditors ought to be attributed to 
BCCL and Forma-Con. 

231 As a directing mind and a shareholder of BCCL and Forma-Con, John Aquino exercised total control over the false 
invoicing schemes, in respect of which he tacitly acknowledged his wrongdoing. He conceded that the corporate debtors 
received no consideration for the payments made in the false invoicing schemes (excluding 230). Ralph and Steven deny any 
knowledge of these schemes. This degree of control by John Aquino, in and of itself, militates in favour of imputing his 
intent to defeat creditors to BCCL and Forma-Con. 

232 The majority decision in DBDC Spadina Ltd. is instructive on the point. Although the case was ove1turned by the 
Supreme Court in Christine DeJong, in my view, the majority ' s reasoning applies aptly in the context of s. 96. The majority 
made special note of the relaxed burden of proof in civil cases: 

70 ... The case law has applied Canadian Dredge in the criminal and civil contexts without di scrimination. In my view, 
it does not follow, however, that the criteria need be applied in a rigid, identical , fashion in all circumstances. The 
burden of proof is less onerous in civil cases. This particular civil case involves a complex multi-real estate transaction 
investment fraud, perpetrated over an extended period of time, and implicating numerous corporate actors ( operating at 
the instance of the fraudster) and numerous victims. In these circumstances, it makes sense that, of the Canadian Dredge 
criteria, (b) and (c) at least may be approached in a less demanding fashion than would be the case were mens rea for 
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purposes of establishing criminal responsibility in play. 

233 The Court of Appeal noted the impugned action in Christine DeJong (assisting in the breach of a fiduciary duty) was 
fault-based rather than receipt-based, which strengthened its view that the Canadian Dredge criteria should be applied less 
strictly: 

71 Contrary to the view expressed by my colleague, l do not think it is the case in such circumstances that the claimant 
must necessarily show "evidence of each company's individual benefit from the scheme" (at para. 234). As noted 
earlier, and as I shall explain more fully below. liability for knowing assistance is fault-based rather than receipt-based 
and does not require the defendant to have obtained a benefit from the defaulting fiduciary ' s breach. To apply criterion 
( c) of Canadian Dredge - "by design or result partly for the benefit of the company" - too strictly therefore makes 
little sense, as it would risk muddying the distinction between the two categories of claim. (emphasis added) 

234 Finally, the majority noted that characterizing the corporations as victims of the fraud was aitificial and seemed to 
undermine the policy reasons underlying the identification doctrine: 

82 My colleague' s approach is also influenced by her view that the Listed Schedule C Companies are, themselves, 
victims of the fraud. If that were the case, it may be a consideration in determining whether liability may be avoided on 
overall "equity" grounds, discussed fu1ther below. However, I do not think it has much bearing on the "directing and 
controlling mind" analysis or on the analysis of whether the Listed Schedule C Companies in fact assisted and 
participated in the fraudulent breach of fiduciary duty. In addition, as I shall explain later, I do not view the Listed 
Schedule C Companies as being "victims" of the fraud ; rather, their investors are the victims of the fraud. 

235 While the Supreme Court rejected the majority 's reasoning in that case, in my view, the approach has merit in the 
context of the objectives of s. 96. Many of the points made by the majority apply with equal force to the policy considerations 
underlying the BIA . Accordingly, I find that for the purposes of s. 96 of the BIA, Joh Aquino's intent may be attributed to 
each ofBCCL and Forma-Con. 

d) Were the Respondents parties or privies to the transactions? 

236 The Monitor submits that all of the Bondfield Respondents were parties or privies to the Bondfield impugned 
transactions relating to the false invoicing scheme. John Aquino, 230, the Solano Estate and all of the BCCL Supplier 
Respondents colluded in the drafting of phony invoices, the directing and receiving of payments for the purpose of stripping 
funds from BCCL, from which they benefited and caused others to benefit. The individual Bondfield Respondents benefited 
from the false invoicing scheme as well. They were also involved in the incorporation and/or management of the shell 
companies. The evidentiary record supports this finding . 

237 The Trustee asserts that John A uino, the Solano Estate, and all of the Forma-Con Supplier Respondents were 
parties to the impugned transactions relating to the false invoicing scheme. They were involved in one or more of drafting 
phony invoices and directing or receiving of payments for the purposes of stripping funds from Forma-Con. They may also 
have caused others to benefit from the transactions and they received benefits themselves. I agree. The evidentiary record 
also suppo1ts this finding. 

238 The individual Forma-Con Respondents, as well as 230, were pnv1es to the transactions because they had 
knowledge about the transfers, and were dealing with the parties to the transfers. They received benefits themselves. The 
individual Respondents ( other than the Solano Estate and 230) also established and/or operated the shell companies. The 
evidentiary record suppo1ts this finding. 

239 In Peoples Department Store Inc. (Trustee of) v. Wise 2004 SCC 68, [2004] 3 S.C.R. 461 , the Supreme Court 
considered the purpose of s. 96 [thens. l 00] of the BIA in considering the definition of "privy". The Supreme Court held: 

WESTLAW CANADA Copyright© Thomson Reuters Canada Limited or its licensors (excluding individual court documents) . All rights reserved. 3'1 

459



Ernst & Young Inc. v. Aquino, 2021 ONSC 527, 2021 CarswellOnt 4221 

2021 ONSC 527, 2021 CarswellOnt 4221 , 330 A.C .W.S . (3d) 473, 88 C.B.R. (6th) 60 

The primary purpose of [ s. 96] of the BIA is to reverse the effects of a transaction that stripped value from the estate of a 
bankrupt person. It makes sense to adopt a more inclusive understanding of the word "privy" to prevent someone who 
might receive indirect benefits to the detriment of a bankrupt's unsatisfied creditors from frustrating the provision's 
remedial purpose. The word "privy" should be given a broad reading to include those who benefit directly or indirectly 
from and have knowledge of a transaction occurring for less than fair market value. In our opinion, this rationale is 
particularly apt when those who benefit are the controlling minds behind the transaction. 

240 The courts have interpreted the term "privy" to include those persons who have knowledge of a transaction for less 
than fair market value and benefit either directly or indirectly from it: Bank of Montreal v. EL04 Inc. 2012 ONCA 90. 

241 Section 96 extends liability to privies, who can be held jointly and severally liable. The remedy extends not only to 
the parties to the transfers at issue, but also to any person who "directly or indirectly, receives a benefit or causes a benefit to 
be received by another person." Given the collaborative involvement of the Bondfield Respondents and the orma-Con 
Respondents in the false invoicing schemes at BCCL and Forma-Con, respectively, and the expansive definition of a privy, 
all of the Bondfield Respondents and all of the Forma-Co Respondents may be held liable in respect of all of the impugned 
transactions underpinning these false invoicing schemes. 

242 The individual Bondfield Respondents, the individual Forma-Con Respondents, and 230 have provided no 
explanation for the impugned transactions related to the false invoicing schemes or the false invoices themselves. They do 
not deny their involvement in these impugned transactions and they do not deny that they personally benefited from these 
impugned transactions. None of them has provided any evidence to rebut the presumptions drawn from the badges of fraud 
outlined in the evidence of each of the Monitor and the Trustee. 

243 Coccia argues that she should be exempt from any liability because she was only provided with a chart showing what 
she was paid in the false invoicing scheme after she had filed her responding materials, and because she denies being a 
director of any BCCL or Forma-Con Supplier Respondent. She also submits that she was not provided with the bank 
documents allegedly signed by her on behalf of Supplier Respondents until her cross-examination. Further, she argues that if 
it is found she played a role, she should not be held liable because, in relation to the other Respondents, her role would be 
insignificant and inconsequential. 

244 I find that Coccia is liable for her involvement in the false invoicing schemes. She did not deny that she received 
money from the BCCL Supplier Respondents nor did she deny that she had signing authority on the bank accounts of 
Supplier Respondents. At her examination, she refused to answer any questions about the banking documents she was alleged 
to have signed. 

245 However, given the limited role that the evidence indicates Coccia played in the BCCL false invoicing scheme, I 
would limit her liability to the extent of the benefit she derived from her involvement, which I find to be $88,008. Given the 
limited role that the evidence indicates Coccia played in the Forma-Con false invoicing scheme, I would limit her liability 
with regard to that false invoicing scheme to the extent of the benefit she derived from her involvement, being the value of 
the cheques paid to her by the orma-Con Supplier Respondents. 

The Fund Cycling Scheme 

246 The Trustee makes no allegation of any fund cycling scheme involving Forma-Con. 

247 The Monitor conceded that it does not have information connecting Anastasio, Coccia and Caruso to the BCCL 
transfers to 230 as part of the alleged fund cycling scheme and it does not seek to hold them liable in respect of those 
transfers. 

248 The Monitor seeks to hold only John t\quino and 230 liable for the funds withdrawn from BCCL through the alleged 
fund cycling scheme. 

249 The Monitor submits that the transfers from BCCL directly to 230 during the Bondfield review period are pait of 
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John quino's overall pattern of improper removal of funds from BCCL. Specifically, the Monitor asserts that John 
Aquino removed significant sums from BCCL and placed them in 230. Then, he went further to deceive BCCL's creditors 
by disguising the payments that he received through the alleged fund cycling scheme. Specifically, he would create a false 
sense of corporate liquidity in BCCL for a period of time, at year end, when stakeholders were more likely to review its 
financial status. He did this by contributing money to BCCL late in the year, under the guise of capital injections, which he 
also characterizes as shareholder loans, and then, early in the following year, he would return the funds to 230 for his own 
benefit. The Monitor asserts that these steps were being taken during the same time period during which the false invoicing 
scheme was underway, and they helped to mask the impact of that scheme on Bondfield ' s liquidity and financial strength, 
and on Bondfield's creditors. 

250 This assertion is supported by John Aquino's own evidence. ln his affidavit sworn June 14, 2020, John Aguino 
states: "capital injections were advanced to BCCL annually in or around . . . December on a temporary basis in order to 
increase the cash on hand and working capital of BCCL for the purposes of increasing the borrowing and bonding capacity of 
BCCL ... I had understood that bonding companies required a financial snapshot of BCCL at the beginning of the fiscal year 
to assess the condition and financial security of the company .... Bondfield group would submit to lenders, amongst others, a 
financial snapshot as of the beginning of the year, which portrayed a more favourable and positive outlook as a result of the 
Capital Injections." 

251 The Monitor argues that any payment to BCCL by John Aquino, via 230, and then repaid to 230 by BCCL, was 
made with BCCL funds transferred to 230 at undervalue, both inside and outside of the Bondfield review period. According 
to the Monitor' s reports, BCCL made transfers out to 230 totalling $14,029,369 that fell squarely within the Bondfield review 
period. However, the Monitor's reports show that there were additional transfers from BCCL to 230 totalling $9,507,544 
made prior to the Bondfield review period. The Monitor does not claim any damages in respect of, or a return of, these 
pre-review period transfers, but asserts that they are relevant to John Aquino's claims for offsets for any amounts owing by 
him in respect of the transfers between 230 and BCCL during the Bondfield review period, and they are relevant to showing a 
pattern of illegitimate transfers from BCCL to 230. 

252 Of the $14,029,369 transferred from BCCL to 230 during the Bondfield review period, $2,000,000 was transferred 
within the first year of the commencement of the CCAA proceedings. John Aq uino signed a cheque for payment of 
$2,000,000 to 230 on April 6, 2018. Accordingly, it constitutes a transfer at undervalue regardless of the intent of the 
payment, if there was no consideration for the transfer. 

253 The Monitor asserts that the books and records for BCCL are not consistent with any alleged entitlement of John 
Aquino to the funds received from the false invoicing scheme or the alleged fund cycling scheme, with the possible 
exception of certain limited bonus payments or legitimate shareholder loan amounts. The Monitor further asserts that any 
compensation or shareholder loan amounts that John Aq uino alleges were legitimately paid by BCCL to him via 230 are 
only a small portion of the overall funds the Monitor seeks to recover. 

254 The Monitor further asserts that the core of a transfer at undervalue claim is an absence or diminution in value, and 
that in the case of monetary transfers without consideration, the transfer at undervalue is equal to the amount of the funds 
removed. To the extent that John Aquino seeks to claim that "value" was provided to Bondfield as a result of the inflows 
from 230 to BCCL in the Bondfield review period, the Monitor contends that it is also relevant to consider the effect of 
transfers outside the Bondfield review period. It asserts that the cycle of outflows and inflows is all part of the same pattern 
or series of transactions. As such, the value provided to BCCL through any inflows from 230 during the Bondfield review 
period can only be assessed in light of their effects on the totality of the schemes. 

255 The outflows from BCCL to 230 within the Bondfield review period were $14,029,369. The inflows to BCCL from 
230 within the Bondfield review period amount to $17,300,000. John Aquino claims to be entitled to a credit of$17,300,000 
against outflows from BCCL during the Bondfield review period without any reference to the value in the transfers from 
BCCL to 230 prior to the Bondfield review period. He asserts that the $17,300,000 that 230 loaned to BCCL came from his 
own funds or funds that he borrowed specifically for the purposes of lending to BCCL to improve its financial situation. 
Within the Bondfield review period, accounting for all ins and outs, 230 is in a net positive position at the end of the period 
and appears to be owed $3 ,270,631. The Monitor does not dispute this point. 
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256 The Monitor asserts, however, that because it has no knowledge of any significant source of funds that John uino 
had outside of Bondfield, it is probable, based on information available to it, that any funds flowing in from 230 to BCCL 
originated from funds removed from BCCL, whether through the alleged fund cycling scheme, the false invoicing scheme, or 
otherwise. Therefore, any alleged capital injection made by 230 to BCCL was made, at least in part, with funds transferred by 
BCCL to 230 for no consideration, and any return of those funds by BCCL to 230 would be a transfer at undervalue. The 
Monitor asserts that when the totality of the transfers from BCCL to 230 before and during the Bondfield review period is 
considered, it is apparent that the transfer of funds from BCCL to 230 far exceeds the transfers from 230 into BCCL, even if 
a part of those transfers includes John's own funds (e.g. , Christmas bonuses and salary). The Monitor ' s report shows that the 
total funds transferred from BCCL to 230 between 2012 and 2018 is $23 ,493,287. 

257 In this regard, the Monitor also relies on Ralph's evidence that John Aquino's only source of income is the 
Bondfield Group. It also relies on John guino's evidence on a motion for a Mareva injunction in these proceedings, in 
which he stated that he had insufficient funds to support his lifestyle expenses of $60,000 per month. 

258 The Monitor's argument raises two issues. The first is whether it has met its onus to show that most of the transfers 
from BCCL to 230 within the Bondfield review period were transfers for which no consideration was provided. The second is 
whether the Monitor can review the transactions in the pre-Bondfield review period for the purpose of determining damages 
during the Bondfield review period. 

a) Has the Monitor demonstrated that the transfers from ECCL to 230 during the Bondfield review period were transfers at 
undervalue? 

259 The Monitor asserts that it is "probable", based on information available to it, that any funds flowing in from 230 to 
BCCL between 2012 and 2018 originated from funds removed from BCCL, whether through the alleged fund cycling 
scheme, the false invoicing scheme, or otherwise. 

260 It asserts that the books and records ofBCCL are not consistent with any alleged entitlement of John Aquino to the 
funds received through the alleged fund cycling scheme or the fa lse invoicing scheme with the exception of certain limited 
bonus payments to John Aquino, and that any alleged employment compensation or shareholder loan amounts are only a 
small portion of the overall funds forming part of the fund cycling scheme. 

261 John Aquino asserts that the Monitor has not met its onus to show that the amounts transferred by BCCL to 230 
during the Bondfield review period were transfers at undervalue. 

262 John Aguino asserts that the payments from BCCL to 230 during the Bondfield review period, in the total amount of 
$14,029,369, were not transfers at undervalue because they were payments made in the ordinary course of business. He 
asse1is that these payments include Christmas bonuses of$678,000 on December 19, 2014, $734,500 on December 17, 2015, 
and $565 ,000 on December 21 , 2016, for a total of $1 ,977,500. Further, he asserts that the payments also include repayments 
of loans temporarily made to BCCL in the form of capital injections. 

263 In his testimony, Mr. Micciola, a former Controller employed by BCCL, stated that the Christmas bonuses described 
by John A uino in his testimony were in fact paid to John Aquino. Mr. Micciola provided documentary evidence in support 
of these payments in the form of copies of the cheques, one for each of the said Christmas bonuses paid. Also attached to Mr. 
Miccio la's affidavit are records of deposit showing that the cheques were deposited into the bank account for 230. 

264 John Aquino, Mr. DiPede, and Mr. Micciola all gave evidence that Christmas bonuses were discussed between 
Steven, John Aquino and Mr. DiPede and paid in the ordinary course of business. Ralph , John A uino and Steven would 
sign Christmas bonus cheques. They also testified that compensation payable to some employees of the Bondfield Group was 
paid to their holding companies as opposed to them directly . 

265 Mr. Micciola and John Aquino gave evidence that, like John Aquino, Steven was paid a Christmas bonus on or 
about the very same dates in 2014, 2015 and 2016, in the amounts of $350,000, $350,000 and $250,000, respectively, and 
that John Aquino and Steven discussed and approved the Christmas bonuses. Ralph deposed that he was not aware of the 
Christmas bonuses. 
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266 John Aquino also asserts that he made loans to BCCL from time to time and BCCL repaid the loans. He states that 
these temporary loans were known to Ralph and Steven, as well as Mr. DiPede, who carried out the transfers of funds . 

267 For example, in his June 14, 2020 affidavit, he states that in March 2018 he borrowed $7,500,000, which he then lent 
to BCCL, via 230, and that $5,500,000 of that loan was recorded in his shareholder loan account with the Bondfield Group at 
that time. The bank statement for 230 shows funds of $12,744,239 being deposited into the account for 230 at that time. Joh 
Aquino says that these are funds loaned from Cameron Stevens Mortgage Capital to himself and a co-borrower. Subsequent 
withdrawals from 230 were made on each of March I 0, 2018, March 17, 2018, and March 20, 2018, in the amounts of 
$4,000,000, $2,000,000 and $1,500,000, respectively, for a total amount of $7,500,000. John Aquino also produced copies 
of corresponding cheques from 230 to BCCL on the same dates in the same amounts. He asserts that these loans were part of 
the $17,300,000 advanced by 230 to BCCL during the Bondfield review period. He also points to the CHS Report for 
evidence that $5,500,000 was added to John Aquino's shareholder loan account in March 2018 in respect of the March 10, 
2018 loan of$4,000,000 and the March 20, 2018 loan of$1 ,500,000. There is no evidence of the $2,000,000 loan having 
been recorded as a shareholder loan, but John Aquino's evidence is that it was repaid to 230 on April 6, 2018. That transfer 
is consistent with the Monitor's records. John Aquino asse1is that this $2,000,000 payment from BCCL to 230 cannot be a 
transfer at undervalue as alleged by the Monitor because it was clearly a repayment of a loan by 230 to BCCL. 

268 John Aquino also submits that 230 made loans to BCCL in March 2016 and on June 22, 2017 in the amounts of 
$1,000,000 and $500,000, respectively, and that these loans are also recorded in his shareholder loan account as confirmed in 
the CHS Report. Accordingly, John A uino asserts that the Monitor has not proven that the alleged Bondfield impugned 
transfers from BCCL to 230 as part of the alleged fund cycling scheme were transfers at undervalue because John Aquino 
can show that there was consideration for these transfers. 

269 I find that the Monitor has not adduced sufficient direct or circumstantial evidence to show that the amounts 
transferred to 230 by BCCL during the Bondfield review period were transfers at undervalue for which there was no 
consideration. 

b) May the Monitor review transactions prior to the Bond.field review period? 

270 The Monitor only seeks to recover $14,029,369 (13,985,798 CAD + 35,030 USO), which represents the total 
transfers out of BCCL and into 230 during the Bondfield review period. The Monitor argues that the inflows from 230 to 
BCCL, which the Monitor and Joh Aquino agree total $17,300,000, are entirely offset by the absence of value in all 
pre-Bondfield review period outflows. In other words, even if some of the funds transferred by 230 to BCCL during the 
Bondfield review period were legitimately owned by 230, the value of the funds transferred by BCCL to 230 at undervalue, 
over the entire period from 2012 to 2018, far exceeds any funds that 230 could claim as legitimately its own. 

271 Notwithstanding that comis tend to deal with timelines under the BIA in a strict fashion, the Monitor submits that 
taking into account the distribution of funds from BCCL to 230 prior to the Bondfield review period to determine whether 
value was provided is consistent with the ordinary treatment of the repayment of debts and the app lication of the "rule in 
Clayton's case .. . sometimes referred to as the ' first-in , first-out' rule. Under this rule, where a debtor borrows successive 
amounts of money, each repayment will apply against the oldest outstanding debt, unless the debtor specifies otherwise" : 
Dhawan v. Shails et al. 2018 ONSC 7116, 85 B.L.R. (5th) 294 (Div. Ct.) (para. 55). 

272 The BIA sets out a complete framework in ss . 95 and 96, which is aimed at ensuring fairness and predictability: Dr. 
Janis P. Sarra, The Honourable Geoffrey B. Morawetz, and The Honourable L.W. Houlden, The 2019-2020 Annotated 
Bankruptcy and Insolvency Act (Toronto: Thompson Reuters, 2019) at 610. Most cases that deal with the statutory review 
periods do so to determine whether a transfer occurred within that period. Courts deal with these timelines in a strict fashion ; 
once a transfer is established to have occurred outside the review period, it is excluded from the analysis: Montor Business 
Corp. 

273 I have not been provided with any authority in support of a monitor' s or a trustee 's authority to review transactions 
outside of the five-year review period prescribed by the BIA for the purposes of establishing the source of funds allegedly 
transferred within the review period. I do not see a principled basis on which such a review should be permitted, especially in 

WESTLAW CANADA Copyright© Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. J~ 

463



Ernst & Young Inc. v. Aquino, 2021 ONSC 527, 2021 CarswellOnt 4221 

2021 ONSC 527, 2021 CarswellOnt 4221 , 330 A.C .W.S. (3d) 473, 88 C.B.R. (6th) 60 

this case where I find that the Monitor has not proven that the transfers that occurred in the pre-Bondfield review period 
between BCCL and 230 were, in fact, transfers at undervalue for which there was no consideration. 

274 There is no evidence of tracing the payments from BCCL to 230 during the pre-Bondfield review period with any 
explanation of the purpose or lack of purpose or evidence of consideration or lack of consideration. The Monitor merely 
submits that " it is probable", based on information available to it, that the funds flowed into 230 from BCCL as part of the 
false invoicing scheme or the alleged fund cycling scheme. If indeed some of the funds originated from the Bondfield false 
invoicing scheme, it would appear that the Monitor is attempting a double recovery of those amounts. 

DISPOSITION 

A. The Bondfield Application 

275 In light of my finding that BCCL and the Bondfield Respondents were not acting at arm's length in respect of the 
Bondfield impugned transactions, s. 96(l)(b) of the BIA is engaged. 

276 Section 96(] )(b )(ii) of the BIA encompasses a transaction that occurred within five years prior to the date of the 
commencement of the CCA A proceedings, which I have found is April 3, 2019, if it intended to defraud, defeat or delay a 
creditor. The evidence establishes that all of the Bondfield impugned transactions undertaken as part of the false invoicing 
scheme were made with an intent to defraud, defeat or delay creditors and are therefore brought within s. 96( I )(b )(ii) . 

277 Accordingly, pursuant to s. 96 of the BIA, the payments by BCCL made in respect of the false invoices during the 
Bondfield review period, which I find to be April 3, 2014 to April 3, 2019, in the total amount of $21,807,693, are transfers at 
undervalue. The Bondfield Respondents, each of which or whom was either a party or a privy to the transfers are ordered to 
pay, on a joint and several liability basis (excepting Coccia), to the Monitor $21,807,693. This amount is the difference 
between the monies paid by BCCL to the BCCL Supplier Respondents and the value of the services or materials provided by 
them to BCCL, which I found to be nil. As noted, Coccia' s liability is limited to $88,008. 

278 The Monitor has not met its onus to show that any of the Bondfield impugned transactions as they relate to the 
alleged fund cycling scheme are transfers at undervalue within s. 96(1 )(b )(ii). Accordingly, the Monitor is not entitled to 
recover 13,985,743 CAD and 35 ,030 USD allegedly transferred as part ofa fund cycling scheme. 

B. The Fornw-Cou Application 

279 In light of my finding that Forma-Con and the Forma-Con Respondents were not acting at arm's length in respect 
of the Forma-Con impugned transactions, s. 96(l)(b) ofthe BIA is engaged. 

280 Section 96( 1 )(b )(ii) of the BIA encompasses a transaction that occurred within five years prior to the date of the first 
bankruptcy event, which I have found is December 19, 2019, if it intended to defraud, defeat or delay a creditor. The 
evidence establishes that all of the Forma-Con impugned transactions unde,taken as part of the false invoicing scheme were 
made with an intent to defraud, defeat or delay creditors and are therefore brought within s. 96(l)(b)(ii). 

281 Accordingly, pursuant to s. 96 of the BIA, the payments by Forma-Con made in respect of the false invoices during 
the Forma-Con review period, which I find to be December 19, 2014 to December 19, 2019, in the total amount of 
$11 ,366,890, are transfers at undervalue. The Forma-Con Respondents, each of which or whom was either a party or privy 
to the transfers, are ordered to pay, on a joint and several liability basis ( excepting Coccia and 664 Ontario , to the Trustee 
$11,366,890. This amount is the difference between the monies paid by orma-Con to the orma-Con Supplier 
Respondents and the value of the services or materials provided by them to Forma-Con , which I found to be nil. As noted, 
Coccia' s liability is limited to the value of the cheques paid to her by the Forma-Con Supplier Respondents. 

282 Because the evidence indicates that 664 Ontario was not involved in the false invoicing scheme during the 
Forma-Con review period to the same degree as the other orma-Con Supplier Respondents, and it has not benefited to the 
same extent, its liability is limited to the benefit it derived from its involvement, which I find to be $90,400. 
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Set Off 

283 John A_.guino submits that, based on the CHS Report, he has made shareholder loans in the amount of $11 ,900,000. 
He asserts that ifhe is found liable for any of the impugned transactions, he should be entitled to set off such damages against 
this shareholder loan amount. He has not provided evidence to establish an entitlement to legal or equitable set off in the 
context of these insolvency and bankruptcy proceedings. Such relief is denied. 

284 Although Anastasio claims that each of John A uino, Ralph and Steven were aware of and agreed that he would be 
paid a fee of 3,750,000 USO for his services relating to the Deutsche Bank term sheet, he has provided no documentary or 
corroborating evidence in support of his alleged claim against the Bondfield Group in this amount. In John A_.g uino's 
affidavit sworn July 27, 2020, he states that Anastasio made an introduction at Deutsche Bank, but he makes no mention of 
any fee owing to Anastasio for his services. Anastasio has not established an entitlement to legal or equitable set off. 
Accordingly, I find that Anastasio has no right of set off in this amount as against his liability for the Bondfield impugned 
transactions and the orma-Con impugned transactions. 

Costs 

285 The parties are strongly encouraged to agree on the matter of costs. If they cannot, they may arrange a 9:30 am 
scheduling appointment before me to set a date for costs submissions. 

Applications granted in part. 
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Inc., in its capacity as Court-Appointed Monitor of Bondfield Construction 
Company Limited 

Jeremy Opolsky and Craig Gilchrist, for the respondent KSV Restructuring Inc. in 
its capacity as Trustee-in-Bankruptcy of 1033803 Ontario Inc. and 
1087507 Ontario Limited 

Heard: September 1 & 2, 2021 by video conference 

On appeal from the order of Justice Bernadette Dietrich of the Superior Court of 
Justice, dated September 15, 2020 (C69306 & C69318) and the judgments of 
Justice Dietrich, dated March 19, 2021, with reasons reported at 2021 ONSC 527, 
88 C.B.R. (6th) 60 (C69263, C69264, C69278, C69305, C69306, C69318 & 
C69321). 

Lauwers J.A.: 

A. OVERVIEW 

[1] John Aquino was the directing mind of Bondfield Construction Company 

Limited and its affiliate Forma-Con Construction. He and his associates carried out 

a false invoicing scheme over a number of years by which they siphoned off tens 

of millions of dollars from both companies. 

[2] The monitor and the trustee challenged the false invoicing scheme and 

sought to recover some of the money under s. 96 of the BIA 1 and s. 36.1 of the 

CCAA. 2 They asserted that the false invoicing schemes were implemented by 

1 Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"). 
2 Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). 
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means of "transfers at undervalue"3 by which John Aquino "intended to defraud, 

defeat or delay a creditor". 

[3] John Aquino and most of the other participants, as the application judge 

noted, "have conceded that no value was provided" to Bondfield and Forma-Con 

for the fraudulent transfers. However, they boldly assert that at the time they took 

the money, both companies were financially strong and healthy enough to sustain 

the frauds. They say this establishes that they did not intend to defeat any actual 

creditors. They also argue that John Aquino's intent cannot be imputed to either 

Bondfield or Forma-Con so that s. 96(1 )(b)(ii)(B) of the BIA cannot be used to 

require them to repay what they took. 

[4] The application judge required John Aquino and the other participants to 

repay the money they took through the false invoicing scheme and held them 

jointly and severally liable.4 

[5] I would dismiss the appeals for the reasons that follow. I begin with the basic 

facts, next set out the issues, and then carry out the analysis. 

3 Defined in s. 2 of the BIA as: "a disposition of property or provision of services for which no consideration 
is received by the debtor or for which the consideration received by the debtor is conspicuously less than 
the fair market value of the consideration given by the debtor." 
4 The application judge also found that transactions relating to an alleged fund cycling scheme were not 
captured under s. 96, but that scheme is not at issue in this appeal. 
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B. THE FACTS 

[6] Bondfield was a construction company that operated in the Greater Toronto 

Area and elsewhere. Its affiliate, 1033803 Ontario Inc., commonly known as 

Forma-Con, was in the concrete forming business. Bondfield and Forma-Con were 

part of the Bondfield Group,5 a full-service group of construction companies that 

carried on business in the Greater Toronto Area and Southern Ontario starting in 

the mid-1980s. 

[7] Before its insolvency, the Bondfield Group was run by the Aquino family. 

Ralph Aquino founded the enterprise. He was joined by his son, John Aquino, in 

1994 and by his son, Steven Aquino, in 2000. 

[8] By 2018, the Bondfield Group was in financial trouble. Bondfield's bonding 

company, Zurich Insurance Company Ltd., engaged Ernst & Young Inc. to review 

the financial situation of the Bondfield Group. This eventually led Bondfield to start 

proceedings under the CCAA on April 3, 2019. The court appointed Ernst & Young 

Inc. as the monitor of Bondfield and some of its affiliates. On December 19, 2019, 

the court appointed KSV Restructuring Inc. as the trustee in bankruptcy of Forma

Con. 

5 I use "Bondfield" to denote Bondfield Construction Company Limited, as distinct from the Bondfield Group. 
The application judge referred to Bondfield Construction Company Limited as "BCCL". 

N 
0 
N 
<( 
0 
z 
0 
N 
N 
0 
N 

473



Page: 8 

[9] The monitor and the trustee discovered that Bondfield and Forma-Con had 

illegitimately paid out tens of millions of dollars to John Aquino and several of the 

other appellants under a false invoicing scheme, which is described in detail by the 

application judge. Both the monitor and the trustee brought applications for various 

forms of declaratory relief, the monitor under a combination of s. 36.1 of the CCAA 

and s. 96 of the BIA and the trustee under the latter only. 

(1) The Bondfield Application 

[1 0] The monitor learned that between April 3, 2014 and April 3, 2019, which was 

the five-year statutory review period under the BIA, John Aquino and his 

associates took $21,807,693 from Bondfield by means of a false invoicing 

scheme.6 

[11] In cross-examination, Mario Caruso, Giuseppe Anastasio, and Lucia 

Coccia-Canderle - individuals who were involved in operating the Bondfield 

supplier parties - conceded that the suppliers who falsely invoiced Bondfield 

provided no value for the transfers. John Aquino made the same admissions. 

However, these participants denied an intent to defraud, defeat, or delay 

Bondfield's actual creditors because the company was not then insolvent or in 

danger of insolvency. The Solano Estate insisted that it had no knowledge of the 

6 The suppliers involved in this scheme were 2483251 Ontario Corp. a.k.a. Clearway Haulage 
("Clearway"), 2420595 Ontario Ltd. a.k.a. Strada Haulage ("Strada"}, 2466601 Ontario Inc. a.k.a. 
MMC Contracting ("MMC"), 2420570 Ontario Ltd. a.k.a. MTEC Construction ("MTEC"), Time Passion, Inc. 
("Time Passion"), and RCO General Contracting Inc. ("RCO"). 
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impugned Bondfield transactions, while Anthony Siracusa and Time Passion did 

not respond. 

[12] The application judge granted the declarations the monitor sought 

concerning the Bondfield false invoicing scheme and required the Bondfield parties 

to repay $21,807,693 on a joint and several liability basis (other than Coccia

Canderle, whose liability was limited to $88,008). 

(2) The Forma-Con Application 

[13] The trustee discovered that between 2011 and 2017, Forma-Con had paid 

more than $34 million to certain suppliers under the false invoicing scheme. 

Between December 19, 2014 and December 19, 2019, which was the five-year 

review period under the B/A, Forma-Con paid over $11 million to certain purported 

suppliers. 7 

[14] As in the Bondfield application, under cross-examination, John Aquino, 

Caruso, Anastasio, and Coccia-Canderle conceded that suppliers that falsely 

invoiced Forma-Con provided no value for the transfers (not including 2308), but 

maintained that they had no intent to defraud, defeat, or delay Forma-Con's actual 

creditors. 

7 The Forma-Con suppliers were Clearway, MMC, MTEC, Strada, 2304288 Ontario Inc. ("230"), which 
was John Aquino's personal holding company, and 2104664 Ontario Inc. ("664 Ontario"). 
8 Despite the individual Forma-Con parties' exclusion of 230 from their concessions, the application judge 
found that 230 was involved in the false invoicing scheme: Ernst & Young Inc. v. Aquino, 
2021 ONSC 527, 88 C.B.R. (6th) 60 ("Decision Below"), at paras. 120, 242. 
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[15] 664 Ontario contended that it had provided value in the form of consulting 

services to Forma-Con regarding a hospital project in Hawkesbury. The Solano 

Estate asserted that it had no knowledge of the impugned Forma-Con 

transactions. 

[16] The application judge granted the declarations the trustee sought 

concerning the Forma-Con false invoicing scheme, and required the Forma-Con 

parties to repay $11,366,890 on a joint and several liability basis (other than 664 

Ontario, whose liability was limited to $90,400, and Coccia-Canderle, whose 

liability was limited to the value of the cheques paid to her by the Forma-Con 

suppliers). 

C. THE ISSUES 

[17] There are four issues, which I address in turn: 

1. Did the application judge err in finding thats. 96 of the BIA could be used by 
the monitor and the trustee to recover the money John Aquino and his 
associates took from Bondfield and Forma-Con? 

2. Are the defences of legal and equitable set-off available to John Aquino and 
the other appellants who claim them? 

3. Did the application judge err in finding 664 Ontario to be part of the false 
invoicing scheme? 

4. Should the application judge have converted the applications into an action, 
or, if not, have required a trial on the financial position of Bondfield and 
Forma-Con? 
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D. ANALYSIS 

(1) Can s. 96 of the BIA be used by the monitor and the trustee to recover 
the money John Aquino and his associates took from Bondfield and 
Forma-Con? 

[18] The interpreter's task in statutory interpretation is to discern the legislature's 

intention in order to give effect to it. 9 The interpreter must attend to text, context, 

and purpose. 10 After discussing the text, purpose, and legislative history of s. 96, I 

attend to the governing principles and to their application to the facts in this case. 

(a) The text and purpose of s. 96 of the BIA 

[19] Section 96 of the BIA permits trustees to seek a court order voiding a transfer 

by the debtor to another party at "undervalue", which is an improvident transaction 

from the debtor's perspective. Section 96 provides, in part: 

96(1) On application by the trustee, a court may declare that a transfer 
at undervalue is void as against. .. the trustee - or order that a party 
to the transfer or any other person who is privy to the transfer 11 , or all 
of those persons, pay to the estate the difference between the value 
of the consideration received by the debtor and the value of the 
consideration given by the debtor - if 

(b) the party was not dealing at arm's length with the debtor and 

9 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 sec 65, 441 D.L.R. (4th) 1, at 
para. 121. 
10 Vavi/ov, at paras. 117-24. 
11 Section 96(3) of the BIA defines a "privy" as "a person who is not dealing at arm's length with a party to 
a transfer and, by reason of the transfer, directly or indirectly, receives a benefit or causes a benefit to be 
received by another person." 
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(i) the transfer occurred during the period that begins on 
the day that is one year before the date of the initial 
bankruptcy event and ends on the date of the bankruptcy, 
or 

(ii) the transfer occurred during the period that begins on 
the day that is five years before the date of the initial 
bankruptcy event and ends on the day before the day on 
which the period referred to in subparagraph (i) begins 
and 

(A) the debtor was insolvent at the time of the transfer 
or was rendered insolvent by it, or 

(B) the debtor intended to defraud. defeat or delay a 
creditor. [Emphasis added.] 

[20] Textually speaking, the contrast between paras. (A) and (B) makes it clear 

that there are circumstances in which s. 96 will apply even though the "transfer at 

undervalue" occurs at a time that the debtor, in this case Bondfield or Forma-Con, 

is not insolvent. This scenario gives rise to a problem about the meaning to be 

given to "creditor" in para. (B). Section 2 of the Act defines "creditor' as "mean[ing] 

a person having a claim provable as a claim under this Act". The reasonable 

interpretation is that there must be a person to whom the debtor owes money at 

the moment the fraudulent transaction occurs who would be a creditor with a 

provable claim if the debtor were immediately insolvent. 12 There is an inescapable 

contingency to the test. There is also a prospectivity, which comes from the 

12 Section 121 (1) of the BIA concerns what constitutes a provable claim: "All debts and liabilities, present 
or future, to which the bankrupt is subject on the day on which the bankrupt becomes bankrupt or to 
which the bankrupt may become subject before the bankrupt's discharge by reason of any obligation 
incurred before the day on which the bankrupt becomes bankrupt shall be deemed to be claims provable 
in proceedings under this Act". 
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contrast between para. (A) ("was insolvent") and para. (B), which lacks that 

language and therefore implies that the debtor is not yet insolvent. 

[21] Next, I would interpret the words "a creditor" in para. (B) as denoting any 

such creditor, not a target creditor or one necessarily known to the fraudulent 

debtor. It is reasonable to infer that any large enterprise in financial difficulty will 

have many such creditors, many of whom would not be actively known by the 

fraudster. 

[22] I understand s. 96 to be remedial in nature. 13 The Supreme Court has said 

with respect to provincial legislation governing fraudulent conveyances and 

preferences: "All the provincial fraud provisions are clearly remedial in nature, and 

their purpose is to ensure that creditors may set aside a broad range of 

transactions involving a broad range of property interests, where such transactions 

were effected for the purpose of defeating the legitimate claims of creditors."14 This 

remedial purpose led the court to conclude that the legislation "should be given the 

fair, large and liberal construction and interpretation that best ensures the 

attainment of their objects". 15 In my view this approach applies equally to the 

interpretation of s. 96 of the BIA. 

13 This court has held that, in general, the "BIA is remedial legislation and should be given a liberal 
interpretation to facilitate its objectives": Third Eye Capital Corporation v. Ressources Dianor lnc./Dianor 
Resources Inc., 2019 ONCA 508,435 DLR. (4th) 416, at para. 43. 
14 Royal Bank of Canada v. North American Life Assurance Co., [1996] 1 S.C.R. 325, at para. 59. 
15 Royal Bank of Canada, at para. 59, citing the Interpretation Act, R.S.C. 1985, c. 1-21, s. 12. 

N 
0 
N 
<( 
(.) 
z 
0 
N 
N 
0 
N 

479



Page: 14 

[23] Section 96 was included in the 2009 amendments to the BIA. The section 

"combines and simplifies the principles that were established pursuant to 

sections 91 and 100 in the pre-2009 amendments addressing settlements and 

reviewable transactions, respectively", as Robyn Gurofsky explains. 16 In her view: 

"Section 96, like section 95, is intended to create a framework for challenging 

transactions that have the effect of diminishing the value of the bankrupt's estate 

and limiting the ability of creditors to recover all or a portion of their debt from the 

estate."17 

[24] Michael Myers explains the genesis of s. 96: "The law has long recognized 

the need to protect creditors from insolvent debtors who give away assets to third 

parties instead of using those assets to repay their debts."18 This is an historic 

concern: "[L]egislation prohibiting debtors from fraudulently dissipating their assets 

when heavily indebted was first enacted in England during the reign of Queen 

Elizabeth I in the 1500s and has been embodied into the Fraudulent Conveyances 

Act of Ontario since the late 1800s."19 Gurofsky and Myers both point out that the 

16 Robyn Gurofsky, "Fraudulent Preferences and Transfers at Undervalue: A Review of the Legal 
Developments under the Bankruptcy and Insolvency Act", in Janis P. Sarra, ed., Annual Review of 
Insolvency Law, 2011 (Toronto: Thomson Reuters, 2012) 567, at p. 584. 
17 Gurofsky, at p. 584 (footnote omitted). 
18 Michael S. Myers, "Transfers at Undervalue Under Section 96 of the Bankruptcy and Insolvency Act - A 
Primer", prepared for the Law Society of Ontario's Six-Minute Debtor-Creditor and Insolvency Lawyer 
Seminar (October 17, 2018), at p. 2, online: Papazian Heisey Myers, Barristers & Solicitors 
<www.phmlaw.com/site_files/content/pdf/published_works/michael_myers/2018_lso_seminar_6_minute_ 
debtor-creditor_and_insolvency_law.pdf>. Myers' analysis of s. 96 has been cited in M.A. Springman et al., 
Frauds on Creditors: Fraudulent Conveyances and Preferences, loose-leaf (2022-Rel. 1) (Toronto: 
Thomson Reuters, 2021). 
19 Myers, at pp. 2-3 (footnote omitted). 
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idea was to prevent the dissipation of assets, especially to related recipients. They 

both cite Lord Hatherley L.C.'s statement from Freeman v. Pope that "persons 

must be just before they are generous and that debts must be paid before gifts can 

be made."20 The policy of the BIA goes beyond this modest origin. 

(b) The governing principles and their application 

[25] In Urbancorp Toronto Management Inc. (Re), van Rensburg J.A. noted that 

"s. 96 is a remedy to reverse an improvident transfer that strips value from the 

debtor's estate, where its conditions are met."21 She added: "The interpretation of 

the section must be considered in relation to the remedy that is sought." This 

echoed her earlier comments that even though s. 96 is a "tool to address 'asset 

stripping' by a debtor", a "bankruptcy trustee or CCAA monitor that seeks to 

impugn a transfer under that provision must nevertheless meet the requirements 

of the ... specific words used" in the section. 22 

[26] In order to require John Aquino and the other beneficiaries of the false 

invoicing scheme to repay the money they took under s. 96(1 )(b)(ii)(B) of the BIA, 

the monitor and the trustee had to prove two elements: first, John Aquino and the 

other participants were not dealing with Bondfield and Forma-Con at arm's length; 

and second, at the time they took the money (during the statutory review period), 

2° Freeman v. Pope (1870), L.R. 5 Ch. App 538, at p. 540. 
21 Urbancorp Toronto Management Inc. (Re), 2019 ONCA 757, 74 C.B.R. (6th) 23, at para. 48. 
22 Urbancorp, at para. 40. 
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they "intended to defraud, defeat or delay a creditor" of Bondfield or Forma-Con. 

The first element is amply established by the evidence. This case turns on the 

second element. 

[27] The obvious gap in the second element concerns the reach of the fraudsters' 

intention. No doubt John Aquino and the other participants intended to defraud 

Bondfield and Forma-Con, but this does not immediately lead to the conclusion 

that they also intended at that time to defraud the creditors of Bondfield and Forma

Con. The application judge bridged the gap by imputing John Aquino's fraudulent 

intention to the debtors, Bondfield and Forma-Con, and on that basis found that it 

could be said that "the debtor intended to defraud, defeat or delay a creditor." 

[28] Several aspects of the legal analysis are no longer in active dispute. John 

Aquino and his associates in the false invoicing scheme do not seriously contest 

their non-arm's length status, that the transfers at issue were at undervalue, or 

their active intent to defraud the debtors, Bondfield and Forma-Con. Nor is there 

any doubt, as the application judge noted, that the transactions bristled with 

"badges of fraud", including the value of the transactions being nil, the non-arm's 

length status of the participants, the secrecy, and the unusual haste with which the 

transactions were completed.23 

23 Decision Below, at paras. 156-60. 
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[29] John Aquino and his associates nonetheless dispute liability under s. 96 on 

two grounds. The first is that their fraudulent acts were not carried out at a time 

when Bondfield and Forma-Con were financially precarious. The second is that the 

fraudulent intentions of John Aquino cannot be imputed to Bondfield and Forma

Con. These are the two deep issues to be addressed in this appeal. 

(i) The timing of the fraudulent transfers 

[30] Recall the bold assertion made by John Aquino and his associates that at 

the time they took the money, both Bondfield and Forma-Con were sufficiently 

financially healthy to sustain the losses, which establishes that they did not intend 

to "defraud, defeat or delay" any actual creditors. The focus is on the fraudster's 

intent to defraud a creditor of these companies. 

[31] The court must not indulge the temptation to engage in hindsight bias. In 

Montor Business Corp. (Trustee of) v. Goldfinger, Brown J. (as he then was) stated 

the principle on which the appellants rely: 

When inquiring into the intention of a debtor for the 
purposes of BIA s. 96(1 )(a)(iii) - and the provincial 
preferences statutes for that matter - a court must 
ascertain the intention at the time of the transfer or 
transaction in light of the information known at that time. 
A court must resist the temptation to inject back into the 
circumstances surrounding the impugned transaction 
knowledge about how events unfolded after that time. 
The focus must remain on the belief and intention of the 
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debtor at the time, as well as the reasonableness of that 
belief in light of the circumstances then existing. 24 

[32] Brown J. added a caution about the parties' beliefs as to the value of certain 

properties in that case: "In hindsight one might question the reasonableness of 

[their] belief, but the evidence given ... about the parties' thinking at the time 

indicated a genuine belief in the value of the properties."25 This he found to be 

evidence on which he placed "significant weight". 

(a) The application judge's reasons on the timing of the transfers 

[33] The application judge instructed herself correctly on the applicable legal 

principles by reference to the appropriate cases whose reach was also argued 

before us. She heard and recited the arguments made by John Aquino and his 

associates, who said that when they took the money, Bondfield and Forma-Con 

were financially strong.26 This strength, they claim, was evidenced by the Deloitte 

audited financial statements27 and by the report of Ross Hamilton of Cohen 

Hamilton Steger & Co. Inc., the forensic and investigative accounting experts 

retained by John Aquino (the "CHS report"). 28 John Aquino argued that the 

amounts they took were relatively small, so that inferentially the thefts did not 

24 Montor Business Corp. (Trustee of) v. Goldfinger, 2013 ONSC 6635, 8 C.B.R. (6th) 200, at para. 272 
(emphasis added), aff'd 2016 ONCA 406, 351 O.A.C. 241, leave to appeal refused, and [2016] S.C.C.A. 
No. 361 and rev'd in part on other grounds, 2016 ONCA 407, 398 D.L.R. (4th) 266, leave to appeal 
refused, [2016] S.C.C.A. No. 360. 
25 Montor, at para. 27 4. 
26 Decision Below, at paras. 48, 144 and 163. 
27 Decision Below, at paras. 98, 165, and 167. 
28 Decision Below, at paras. 102-3, 165-66. 
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impact the companies' financial condition. 29 He cast the blame for the companies' 

collapse on the actions of Zurich as well as on the National Bank's having denied 

Bondfield Group an increase in its credit facility. 30 

[34] The application judge did not accept the CHS report as a reliable indicator 

of the companies' financial health because it was based on unreliable information 

received from the companies. 31 She took a similarly skeptical view of the reliability 

of Deloitte's financial statements, which are now the subject of litigation.32 

[35] In the application judge's opinion, a debtor's financial health is relevant but 

not determinative regarding the debtor's intent to defraud, defeat or delay creditors, 

particularly where, as here, there is evidence of a number of badges of fraud. 

These "provide a strong evidentiary basis on which to find that each of BCCL and 

Forma-Con, through the actions of its president John Aquino, intended to defraud, 

defeat or delay its creditors."33 

[36] The application judge concluded that the presence of badges of fraud 

"creates a rebuttable presumption of the intention to defraud, defeat or delay 

creditors" that has the effect of shifting the evidentiary burden "to those defending 

29 Decision Below, at para. 181. 
30 Decision Below, at paras. 96-97. 
31 Decision Below, at paras. 169, 176-77 and 193. 
32 Decision Below, at paras. 99, 165 and 193. 
33 Decision Below, at para. 145. 
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the fraud to adduce evidence to show the absence of fraudulent intent". 34 She 

found that John Aquino and his associates had "not rebutted the presumption of 

fraudulent intent". 35 

[37] The application judge noted that there is "a divergence of opinion between 

the parties on the financial condition of the Bondfield Group during the Bondfield 

review period and the Forma-Con review period."36 She concluded her lengthy 

analysis: "The true financial condition of each of BCCL and Forma-Con at the time 

of each impugned transaction cannot be determined on the record before the 

court. "37 The appellants referenced this statement in argument to attempt to 

undermine the certainty of the application judge's factual findings and her 

conclusions. However, doing so mischaracterizes the meaning of her observation. 

[38] The application judge mustered a phalanx of facts in support of her 

conclusions: 

The transferors, being the corporate debtors, also had 
actual and potential liabilities, or were about to enter risky 
undertakings. According to the reports of the Monitor and 
the Trustee, both BCCL and Forma-Con had significant 
long-term and off-balance sheet liabilities during the 
relevant review periods and were guarantors on BCCL's 
credit facility in respect of which there were contingent 
obligations in the tens of millions of dollars at the end of 
fiscal years 2014, 2015 and 2016. Ralph, Steven and 

34 Decision Below, at para. 161, citing Purcaru v. Seliverstova, 2015 ONSC 6679, 69 R.F.L. (7th) 388, 
affd 2016 ONCA 610, 80 R.F.L. (7th) 28. 
35 Decision Below, at para. 164. 
36 Decision Below, at para. 165. 
37 Decision Below, at para. 193. 
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John Aquino's sister Maria Bot, were all creditors of 
BCCL with substantial shareholder loan accounts. The 
Bondfield Group was facing actual and potential 
liabilities, and by John Aquino's own admission was 
embarking on a significant expansion in its construction 
activities at a time when its lender, National Bank, was 
not prepared to increase its lending. During the relevant 
period, John Aquino and Ralph were temporarily 
transferring funds to BCCL for the sole purpose of 
misleading BCCL's stakeholders, including its lenders, 
into believing that BCCL was in a stronger financial 
position than it was. 38 

[39] The application judge noted there were a number of unusual accounting 

practices at Bondfield and Forma-Con: 

According to the Monitor's reports, just as accounts 
payable were understated in BCCL's records, accounts 
receivable were overstated in a problematic fashion. 
While BCCL's contract revenues were going up, the 
collectability of those revenues was going down. 
Throughout the Bondfield review period, BCCL's 
accounts receivable collection was in continual decline. 

These [unusual accounting practices] include John 
Aquino's admission that, during the Bondfield review 
period, he and Ralph routinely injected capital into BCCL 
to mislead BCCL's stakeholders into thinking that the 
Bondfield Group was financially stronger than it was; the 
fact that suppliers' cheques were withheld to give BCCL 
an opportunity to extend the time it could use the funds 
owing to suppliers; the fact that BCCL was entering a 
date later than the date shown on the supplier invoice into 
its accounting system, which allowed its payables to 
remain outstanding longer; the fact that significant 

38 Decision Below, at para. 158. 

N 
0 
N 
<( 
0 
z 
0 
N 
N 
0 
N 

487



Page: 22 

adjusting journal entries had to be made regarding 
BCCL's revenue and profit once the Monitor was 
appointed; and the fact that a claim has been brought 
against Deloitte with respect to its audit of Bondfield 
Group financial statements (which it is defending). In light 
of these concerns, it is reasonable to infer that the 
financial records provided to Deloitte and to Mr. Hamilton 
were likely not reliable. 39 

[40] Even though getting an absolutely accurate picture of the financial condition 

of Bondfield and Forma-Con was not possible, such precision was unnecessary. 

The application judge accepted the description of the state of affairs discovered in 

the monitor's investigation. She listed the findings: 

a) BCCL's financial records, prepared under the 
supervision of John Aquino, vastly overstated the 
revenues and profitability of its projects in the relevant 
period, causing BCCL to have to book significant 
adjusting journal entries under the supervision of the 
Monitor; b) Zurich had encountered stated losses of over 
$300,000,000 to date in paying sub-trades and 
completing BCCL projects, which losses arose from 
projects and project activities started many years before 
the CCAA filing; c) BCCL's loan was placed in "special 
loans" by its prior lender, The National Bank, no later than 
the start of 2017; d) BCCL faced persistent liquidity 
challenges as evidenced in part by John Aquino's steps 
to inject cash into BCCL temporarily at the beginning of 
2014 through 2017 in order to improve the appearance 
of BCCL's liquidity for the purposes of its bonding and 
lending arrangements; and e) the Bondfield Group's 
auditors, Deloitte, are the subject of litigation by both 
BCCL and Zurich with respect to the accuracy of the 

39 Decision Below, at paras. 170, 193. 
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financial statements that the defending Bondfield 
Respondents and Forma-Con Respondents rely upon.40 

[41] The application judge added context, emphasizing that John Aquino "signed 

a number of the cheques associated with the impugned transactions [and that in] 

cross-examination he stated that he would have been familiar with 100 percent of 

the suppliers and subtrades."41 Meanwhile, "[a]t the same time as he was 

authorizing payments on false invoices, [John Aquino] was injecting capital into 

BCCL from time to time in an attempt to disguise the true financial condition of 

BCCL."42 In her view: "It is reasonable to infer that John Aquino took these actions 

to avoid BCCL's and Forma-Con's obligations and defeat their creditors."43 She 

added that he had not "given evidence of an alternative explanation." 

[42] The application judge also addressed the question of the relatively small 

value of the amounts paid out on the false invoices as compared to Bondfield's 

gross revenue or net profit. She was not persuaded that this ratio "absolves John 

Aquino of an intent to defeat creditors."44 She put the transfers in context, adding: 

"The amounts, whatever the quantum, were paid out at a time when John Aquino 

was taking deliberate steps to mislead the stakeholders of BCCL with respect to 

its financial position and these payments bore a number of badges of fraud", and 

40 Decision Below, at para. 168. 
41 Decision Below, at para. 190. 
42 Decision Below, at para. 191. 
43 Decision Below, at para. 192. 
44 Decision Below, at para. 182. 
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"[e]ach of these payments reduced the funds available to pay long-term creditors 

and increased bank indebtedness".45 

[43] The evidence led the application judge to conclude: "The totality of the 

evidence demonstrates a pattern of an intent by John Aquino, on behalf of each of 

BCCL and Forma-Con to defraud, defeat or delay the creditors of BCCL and 

Forma-Con."46 This conclusion built on her earlier finding: 

The totality of the evidence, in my view, provides a firm 
basis for finding that John Aquino, as principal and 
directing mind of BCCL and Forma-Con, had fraudulent 
intent - an intent to defraud, defeat or delay creditors. It 
was in no way reasonable for him to believe that, 
throughout the period of the impugned transactions, 
BCCL and Forma-Con did not have long-term creditors, 
like lenders, including Ralph, who would not be defeated 
or delayed by the draining of tens of millions of dollars 
from BCCL and Forma-Con through the false invoicing 
schemes. 47 

[44] The requirement noted in Montor is that the "court must ascertain the 

intention at the time of the transfer or transaction in light of the information known 

at that time."48 In particular, a court must not rely on hindsight by injecting into the 

circumstances surrounding the impugned transactions knowledge about how 

45 Decision Below, at para. 182. 
46 Decision Below, at para. 197. 
47 Decision Below, at para. 160. 
48 Montor, at para. 272. 

N 
0 
N 
<( 
0 
z 
0 
N 
N 
0 
N 

490



Page: 25 

events unfolded after that time. Contrary to the appellants' submissions, this is not 

what the application judge did. 

[45] At the time of the fraudulent transactions under the false invoicing scheme, 

the interests of creditors were imperilled by the transfers because Bondfield and 

Forma-Con were already experiencing mounting financial difficulties. As noted 

above, the application judge determined that it would have been entirely 

unreasonable for John Aquino to believe that, during that time, the interests of the 

companies' creditors would not be endangered by this fraudulent scheme. 49 He 

and his associates continued on nonetheless. The application judge found that 

because the companies had outstanding debts at the time of the transfers, 

including a substantial loan from its primary lender, "there was a creditor or 

creditors toward whom BCCL's and Forma-Con's intent to defraud, defeat or delay 

could be directed", even though the companies were then "paying off current 

liabilities". 50 In other words, the fact that current liabilities were being paid did not 

mean that "the fraudulent transfers were never intended to defeat then-current 

creditors." 

[46] In short, the application judge took a pragmatic view on the totality of the 

evidence. She found that during the review periods both Bondfield and Forma-Con 

49 Decision Below, at para. 160. 
50 Decision Below, at para. 204. 
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were experiencing increasing financial difficulties, to the knowledge of John 

Aquino, who carried on with the false invoicing scheme. She inferred that he did 

this with the intent to defeat the companies' creditors. This court owes deference 

to the application judge's findings of fact and findings of mixed fact and law. The 

appellants have not established any palpable and overriding errors nor legal errors 

with these findings. 

[47] The application judge also accepted that the false invoicing scheme might 

not have been solely motivated by an intention to defeat creditors. However, she 

noted that the monitor and trustee only had to demonstrate that one of the motives 

or intentions was to defraud, defeat, or delay a creditor. 51 As Wilton-Siegel J. 

explained: 

[T]he relevant wording in s. 96 is to the effect that "the 
debtor intended to defraud, defeat or delay a creditor." Of 
significance, it is not that "the intention of the debtor was 
to defraud, defeat or delay a creditor." If it were the latter, 
I think an applicant would be required to establish that the 
principal intention of the debtor was to defeat his or her 
creditors. However, the wording of s. 96 does not require 
such a determination. Instead, I think it requires only that 
an applicant establish that one of the debtor's motives or 
intentions was to defraud, defeat or delay a creditor. 52 

[48] Finally, as discussed, John Aquino was aware that the interests of the 

companies' creditors were potentially imperilled by the false invoicing scheme. 

51 Decision Below, at para. 189. 
52 Juhasz Estate v. Cordiero, 2015 ONSC 1781, 24 C.B.R. (6th) 69, at para. 54 (emphasis added). 
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Although the application judge did not make findings with respect to recklessness, 

it is clear that at a minimum, John Aquino was reckless as to whether the scheme 

would defraud, defeat, or delay creditors. In the criminal context, the Supreme 

Court has held that fraud can be established on the basis of recklessness as to the 

consequences of a fraudulent act. As Mclachlin J. put it: 

I have spoken of knowledge of the consequences of the 
fraudulent act. There appears to be no reason, however, 
why recklessness as to consequences might not also 
attract criminal responsibility. Recklessness 
presupposes knowledge of the likelihood of the 
prohibited consequences. It is established when it is 
shown that the accused, with such knowledge, commits 
acts which may bring about these prohibited 
consequences, while being reckless as to whether or not 
they ensue. 53 

[49] I see no reason why John Aquino's recklessness as to the consequences of 

the fraudulent transfers with respect to the interests of the companies' creditors 

would not be similarly sufficient for establishing the requisite intent under s. 96 of 

the B/A.54 

(ii) The imputation of John Aquino's fraudulent intent to Bondfield 
and Forma-Con 

[50] For the purpose of construing the words, "the debtor intended to defraud, 

defeat or delay a creditor" in s. 96(1 )(b)(ii)(B), the debtors are Bondfield and 

53 R. v. Theroux, [1993] 2 S.C.R. 5, [1993] S.C.J. No. 42, at para. 26. 
54 Recklessness is also generally sufficient in cognate areas such as knowing assistance or fraudulent 
misrepresentation. 
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Forma-Con. The application judge imputed the fraudulent intention of John Aquino 

in the false invoicing scheme to Bondfield and Forma-Con, and found that the 

trustee and the monitor could pursue the repayment of the funds taken from the 

fraudsters under the BIA. 

[51] The appellants argue that the application judge erred legally because John 

Aquino's fraudulent intent cannot be imputed to Bondfield or Forma-Con as a 

matter of law, even though he was one of their directing minds. They assert that 

the binding principles of the common law doctrine of corporate attribution set out 

in Canadian Dredge & Dock Co. v. The Queen, 55 do not permit the imputation of 

his intention to either defrauded company. Accordingly, s. 96(1 )(b)(ii)(B) of the BIA 

cannot be used to require John Aquino, or his associates as "privies" to the 

impugned transactions, to repay the money they took. 

[52] This argument raises a thorny question about the interplay between the 

provisions of the BIA and common law doctrine. When can common law doctrine 

be engaged by the court in construing and applying the BIA? I begin by setting out 

the application judge's reasons. I next address this legal question and then turn to 

its implications for the application of the corporate attribution doctrine in this 

appeal. 

55 Canadian Dredge & Dock Co. v. The Queen, [1985] 1 S.C.R. 662. 
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(a) The application judge's reasons on corporate attribution 

[53] The application judge reviewed and considered the law concerning 

corporate attribution. She agreed that "the actions of John Aquino were not 

intended to benefit BCCL and Forma-Con and they did not do so."56 In her view, if 

the Canadian Dredge test "were applied strictly, it would mean that John Aquino's 

intent could not be attributed to the debtor corporations."57 

[54] However, the application judge took a different tack and concluded: "[T]he 

corporate attribution doctrine as set out in Canadian Dredge ought not to apply in 

these applications made pursuant to s. 96 of the BIA, and John Aquino's intent to 

defeat creditors ought to be attributed" to Bondfield and Forma-Con. 58 She founded 

this result on several interrelated considerations: 

• The incompatibility of the Canadian Dredge formulation "with the very 
purpose of s. 96 of the BIA, which is aimed at restoring value for the benefit 
of the debtor's creditors; 59 

• The policy factors in Canadian Dredge, particularly the "social purpose" of 
holding a corporation responsible for the acts of its employees and the view 
that the doctrine's application should only be by "judicial necessity" where it 
would "advantage society by advancing law and order";60 

56 Decision Below, at para. 217. 
57 Decision Below, at para. 217. 
58 Decision Below, at para. 230. 
59 Decision Below, at para. 218. 
60 Decision Below, at para. 219. 
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• The remedial purpose of s. 96, which is "directed towards recovering funds 
for creditors"· 61 and l 

• The principles of statutory interpretation, particularly the purposive 
approach, "[g]iven that the BIA is concerned with providing proper redress 
to creditors".62 

[55] In DBDC Spadina Ltd. v. Walton, van Rensburg J.A. took a strict approach 

to the application of the Canadian Dredge test, which the Supreme Court expressly 

approved on appeal.63 However, based on the reasoning set out above, the 

application judge expressed "hesitancy about whether [van Rensburg J.A.'s 

reasoning in Walton] ought to apply in the context of s. 96."64 

[56] As I will explain, the application judge did not err in her approach and in her 

judgment. I review several points of intersection between common law doctrine 

and the BIA before turning to the specific application of the corporate attribution 

doctrine. 

(b) Intersections between common law doctrine and the BIA 

[57] There are several examples of situations in which common law doctrines 

have been used to interpret, apply, or supplement the BIA, apart from the corporate 

61 Decision Below, at para. 224. 
62 Decision Below, at paras. 226-29. 
63 DBDC Spadina Ltd. v. Walton, 2018 ONCA 60,419 D.L.R. (4th) 409 ("Walton"), pervan Rensburg J.A., 
in a dissenting opinion adopted by the Supreme Court as its reasons on appeal in Christine DeJong 
Medicine Professional Corp. v. DBDC Spadina Ltd., 2019 sec 30, [2019] 2 S.C.R. 530 ("Dejong"). 
64 Decision Below, at para. 224. 
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attribution doctrine.65 I pick out four but could extend the list: the common law 

principles around the priority of secured claims; the doctrine of good faith; the anti

deprivation rule; and unjust enrichment. 

[58] The Supreme Court has held that "Parliament is presumed to intend not to 

change the existing common law unless it does so clearly and unambiguously". 66 

This frames the legal context. 

[59] First, regarding the priority of secured claims, Houlden, Morawetz, and Sarra 

note: "If no statutory provisions are applicable, then common law and equitable 

principles will be applied."67 For example, the common law rule of "first in_time" will 

prima facie be followed. 

[60] Second, various provisions of the BIA engage principles of "good faith", 

including the duties of receivers under s. 247, as well as the recent addition of the 

s. 4.2 good faith provision. These provisions engage the common law doctrine of 

good faith, which also exists in the civil law. But "good faith" is not a codified 

concept. For example, in CWB Maxium Financial Inc v. 2026998 Alberta Ltd, 

Mah J. considered the meaning of "good faith" in the BIA context and applied the 

65 In this context, for terminological clarity, I treat the two somewhat distinct spheres of common law and 
equity as together comprising "common law". 
66 Chandos Construction Ltd. v. Deloitte Restructuring Inc., 2020 sec 25, 449 D.L.R. (4th) 293, at 
para. 29. 
67 Lloyd W. Houlden, Geoffrey B. Morawetz and Janis P. Sarra, Bankruptcy and Insolvency Law of Canada, 
4th ed., loose-leaf, (Toronto: Thomson Reuters, 2009), at para. 6-163. See Bulut v. Brampton (City}, 
48 O.R. (3d) 108 (C.A.), leave to appeal refused, [2000] S.C.C.A. No. 259. 
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principles of good faith derived from Bhasin v. Hrynevv68 and C.M. Callow 

Inc. v. Zollinger69 to give content to s. 4.2, while being cognizant of the policy 

objectives of the BIA.70 

[61] The third example is the doctrine of "fraud on the bankruptcy law" and the 

associated anti-deprivation rule. These are common law doctrines applicable in 

commercial bankruptcies, as noted in Hutchingame Growth Capital 

Corporation v. Independent Electricity System Operator. 

Professor Wood explains that the anti-deprivation rule 
invalidates contractual provisions that remove assets 
otherwise available to creditors in the event of 
insolvency. He discusses the fraud on the bankruptcy law 
doctrine in Bankruptcy and Insolvency Law at p. 88: 

Canadian courts have recognized that a 
contractual provision that is designed to 
remove value from the reach of an insolvent 
person's creditors is void on the basis that it 
violates the public policy of equitable and fair 
distribution on bankruptcy. This is referred to 
as the "fraud on the bankruptcy law 
principle." The principle can be usefully 
broken down into two distinct components: 
the anti-deprivation rule and the pari passu 
rule. The anti-deprivation rule operates by 
invalidating provisions that withdraw an 
asset that would otherwise be available to 

68 Bhasin v. Hrynew, 2014 sec 71, [2014] 3 S.C.R. 494. 
69 C.M. Callow Inc. v. Zollinger, 2020 sec 45, 452 D.L.R. (4th) 44. 
7° CWB Maxium Financial Inc v. 2026998 Alberta Ltd, 2021 ABQB 137, 25 Alta. L.R. (7th) 3, at paras. 41, 
58. See also Houlden, Morawetz, and Sarra, at paras. 1-68 and 4-82 for further discussion on good faith in 
the BIA and Ari Y. Sorek and Charlotte Dion, "Good Faith in Insolvency and Restructuring: At the 
Intersection of Civilian and Common Law Paradigms, at a Fork in the Road or in a Merging Lane?" in Jill 
Corraini and the Honourable Blair Nixon, eds., Annual Review of Insolvency Law, 2020 (Toronto: Thomson 
Reuters, 2021) 34. 
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satisfy the claims of creditors upon the 
insolvency of the party or the 
commencement of insolvency proceedings. 
[Internal citations omitted.] 

The common law anti-deprivation rule applies in 
commercial bankruptcies, including Greenview Power's 
bankruptcy. 71 

[62] The Supreme Court affirmed this understanding of the law in Chandos. The 

majority held "that the rule has existed in Canadian common law and has not been 

eliminated by either this Court or Parliament" and noted that "[t]he anti-deprivation 

rule renders void contractual provisions that would prevent property from passing 

to the trustee and thus frustrates. 71 and the scheme of the B/A."72 The common 

law anti-deprivation rule thus "maximizes the assets that are available for the 

trustee to pass to creditors. "73 

[63] The fourth example of the active engagement of common law doctrine in 

supplementing the BIA is in the area of unjust enrichment and restitution. Professor 

Wood points to situations in which a trustee can avoid a transaction in which an 

innocent recipient of the bankrupt's assets has paid some consideration to the 

debtor or added value. He notes that "[u]njust enrichment law may be relevant in 

respect of the recovery of these gains."74 He continues: "These are not matters 

71 Hutchingame Growth Capital Corporation v. Independent Electricity System Operator, 2020 ONCA 430, 
at paras. 41-42 (emphasis added; citations omitted), leave to appeal refused, [2020] S.C.C.A. No. 312. 
72 Chandos, at paras. 25, 30. 
73 Chandos, at para. 30. 
74 Roderick Wood, Bankruptcy and Insolvency Law, 2nd ed. (Toronto: Irwin Law Inc., 2015), at p. 195. 
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that are governed by the statutes dealing with impeachable transactions, and 

therefore the issue may be properly resolved through the application of principles 

of unjust enrichment." The common law doctrine of unjust enrichment can be used 

to supplement the BIA in circumstances where the statute itself does not fully 

govern the transactions at issue. 

[64] I would draw several principles from this discussion of the active 

engagement of common law doctrine in the application of the BIA. Common law 

doctrine can be enlisted by a court to interpret and supplement the BIA where 

necessary to better achieve its purposes, one of which is to protect the interests of 

the bankrupt's creditors. The common law can add content to the terms of the BIA 

not otherwise defined. In particular, the common law doctrine known as the anti

deprivation rule and its purpose of preventing a fraud on the bankruptcy is 

especially pertinent in this case. The use of common law doctrine must respect the 

policy of the BIA. But these principles do not license a court to do whatever it likes; 

the common law doctrines impose their own discipline. 

[65] I turn now to the common law doctrine of corporate attribution. 

(c) The common law doctrine of corporate attribution in the bankruptcy 
context 

[66] Corporations are not natural persons. In view of separate corporate 

personality, it is no small thing to impute to a corporation the intention of its 

"directing mind". On the other hand, there is the spectre that corporations might 
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commit criminal acts and civil delicts with impunity because these engage mental 

elements relevant to intentions. The corporate attribution doctrine creates a bridge 

between the corporation and the natural person whose "directing mind" caused the 

corporation to act as it did. The doctrine attributes the intent of the corporation's 

directing mind to the corporation itself, whose conduct is then evaluated against 

the legal standard that applies to the implicated criminal or civil area of law. 

[67] The Supreme Court's current substantive teaching on the doctrine of 

corporate attribution is found in Deloitte & Touche v. Livent Inc. (Receiver of), 75 

which contextualizes Canadian Dredge. In Livent, the court restated the Canadian 

Dredge test: 

To attribute the fraudulent acts of an employee to its 
corporate employer, two conditions must be met: (1) the 
wrongdoer must be the directing mind of the corporation; 
and (2) the wrongful actions of the directing mind must 
have been done within the scope of his or her authority; 
that is, his or her actions must be performed within the 
sector of corporate operation assigned to him. For the 
purposes of this analysis, an individual will cease to be a 
directing mind unless the action (1) was not totally in 
fraud of the corporation; and (2) was by design or result 
partly for the benefit of the corporation.76 

75 Deloitte & Touche v. Livent Inc. (Receiver of), 2017 sec 63, [2017] 2 S.C.R. 855, at paras. 100-4. 
76 Livent, at para. 100 (citations omitted). 
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[68] In the result, the court did not allow the doctrine to be used by the auditor 

Deloitte to defend against Livent's claim for negligence based on the fraudulent 

activities of its directing minds. 

[69] The Supreme Court in Dejong clarified that Livent invited a flexible 

application of the Canadian Dredge test, but only to make clear that courts retain 

discretion not to apply the test in circumstances where attributing the actions of a 

directing mind to a corporation would not be in the public interest. Courts must take 

seriously the elements of the corporate attribution test in Canadian Dredge. 

(d) The corporate attribution doctrine and the BIA 

[70] Thus far, the corporate attribution doctrine has been applied in the fields of 

criminal and civil liability. Courts have yet to consider the doctrine in the bankruptcy 

and insolvency context under s. 96 of the BIA, making this a case of first 

impression. 

[71] I would extract three principles from Livent and Canadian Dredge to guide 

the application of this doctrine in this setting. First, the court is sensitive to the 

context established by the field of law in which an imputation of intent to a 

corporation is sought to be made. 
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[72] Second, the court recognizes that the attribution exercise is grounded in 

public policy.77 I would generalize the point made by the Livent court about 

Canadian Dredge by paraphrasing: In the legal field of inquiry - civil, criminal, or 

bankruptcy - the underlying question is "who should bear the responsibility for the 

[impugned] actions of the corporation's directing mind?"78 The policy factors that 

weigh in favour of imputing to a corporation the wrongdoing intent of its directing 

mind flow from the "social purpose" of holding the corporation responsible. In 

Livent, the court stated: "[A]s Estey J. himself recognized [in Canadian Dredge], 

the doctrine is only one of 'judicial necessity' and where its application 'would not 

provide protection of any interest in the community' or 'would not advantage 

society by advancing law and order', the rationale for its application 'fades away"'. 79 

[73] Third, these principles "provide a sufficient basis to find that the actions of a 

directing mind be attributed to a corporation, not a necessary one".80 Accordingly, 

"[a]s a principle that is grounded in policy, and which only serves as a means to 

hold a corporation criminally responsible or to deny civil liability, courts retain the 

discretion to refrain from applying it where, in the circumstances of the case, it 

would not be in the public interest to do so."81 

77 Livent, at para. 104. 
78 Livent, at para. 102. 
79 Livent, at para. 103 (citations omitted). 
80 Livent, at para. 104 (emphasis in original). 
81 Livent, at para. 104. 
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[7 4] While this court must take the elements of the corporate attribution doctrine 

seriously, the genius of the common law is in its robust circumstantial adaptability. 

[75] The circumstances in which the corporate attribution doctrine has 

traditionally been applied - the criminal and civil contexts - are quite different from 

the bankruptcy context. In the criminal context, the issue is whether it would be just 

to visit criminal liability on a corporation. As Canadian Dredge instructs, if the 

corporation benefited from the directing mind's criminal activity, imposing criminal 

liability might be justified. But if the criminal activities do not, by design or in result, 

benefit the corporation, then it is not criminally liable. 

[76] The rule in the civil context seeks to determine whether it is just to visit civil 

liability on a corporation. Where a corporation benefits from the improper activities 

of the directing mind, that intent might be attributed to the corporation. But if it does 

not get a benefit, there is no attribution and no liability. 

[77] The application of these principles is not clear in the bankruptcy arena, 

where the policy currents flow rather differently. In particular, attributing the intent 

of a company's directing mind to the company itself can hardly be said to unjustly 

prejudice the company in the bankruptcy context, when the company is no longer 

anything more than a bundle of assets to be liquidated with the proceeds 

distributed to creditors. An approach that would favour the interests of fraudsters 

over those of creditors seems counterintuitive and should not be quickly adopted. 
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[78] In light of these considerations, I would reframe the test for imputing the 

intent of a directing mind to a corporation in the bankruptcy context this way: The 

underlying question here is who should bear responsibility for the fraudulent acts 

of a company's directing mind that are done within the scope of his or her authority 

- the fraudsters or the creditors? 

[79] Permitting the fraudsters to get a benefit at the expense of creditors would 

be perverse. The way to avoid that perverse outcome is to attach the fraudulent 

intentions of John Aquino to Bondfield and Forma-Com in order to achieve the 

social purpose of providing proper redress to creditors, which is the core aim of 

s. 96 of the BIA. The application judge did not err in finding that the "intention of 

the debtor" under s. 96 can include "the intention of individuals in control of the 

corporation, regardless of whether those individuals had any intent to defraud the 

corporation itself."82 

(2) Are the defences of legal and equitable set-off available to John 
Aquino and the others claiming them? 

[80] I deal with the set-off claims of Anastasio and John Aquino separately. 

(a) Anastasia's claim to set-off 

[81] The application judge found Anastasio to be an active participant in the false 

invoicing scheme. 83 The companies associated with Anastasio - MMC and RCO 

82 Decision Below, at para. 229. 
83 Decision Below, at paras. 24, 136. 
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- received more than $4 million through the scheme. 84 Anastasio takes the same 

position as John Aquino on the merits of this appeal. He concedes that the 

transactions were at undervalue, essentially nil. 85 He also concedes that the 

transactions were not at arm's length.86 

[82] Anastasio asserts that he is owed US$3. 75 million as his fee for introducing 

the Bondfield Group to Deutsche Bank, who considered providing the Group a 

credit facility of US$150 million.87 The application judge rejected this claim. She 

set out the factual background to this assertion: 

Prior to Zurich's CCAA application, in 2016, National 
Bank denied the Bondfield Group an increase in its credit 
facility from $60,000,000 to $120,000,000. Then, the 
Bondfield Group entered into an $80,000,000 loan facility 
with Bridging for one year at an interest rate of 13.5 
percent calculated daily. In late 2017, the Bondfield 
Group negotiated long-term financing with Deutsche 
Bank, but it required an insurance policy for the 
construction holdbacks in which it would have priority. 
The insurance policy was obtained. However, a 
disagreement between Zurich and Deutsche Bank 
regarding the loan facility in relation to Zurich's bonds 
could not be resolved and the Deutsche Bank facility did 
not proceed.88 

84 Decision Below, at paras. 72-73. 
85 Decision Below, at paras. 35, 119 and 157. 
86 Decision Below, at para. 138. 
87 Decision Below, at para. 106. 
88 Decision Below, at para. 97. 
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[83] Anastasio argues that his US$3. 75 million fee remains unpaid. 89 He claims 

a set-off for that amount against any order for repayment of the proceeds of the 

false invoicing scheme. However, the application judge noted that he "provided no 

documentary or corroborating evidence in support of his alleged claim against the 

Bondfield Group in this amount."90 She added that while John Aquino agreed that 

Anastasio introduced Bondfield to Deutsche Bank, he made "no mention of any 

fee owing to Anastasio for his services." The application judge concluded that 

Anastasio did not establish an entitlement to any legal or equitable set-off. 

[84] These are essentially factual findings to which this court owes deference. 

Anastasio has not pointed to any palpable and overriding error, nor error of law, 

with respect to these findings. I would not give effect to this ground of appeal. 

(b) John Aquino's claims to set-off 

[85] The statutory basis for a claim to set-off is s. 97(3) of the BIA, which 

provides: 

The law of set-off or compensation applies to all claims 
made against the estate of the bankrupt and also to all 
actions instituted by the trustee for the recovery of debts 
due to the bankrupt in the same manner and to the same 
extent as if the bankrupt were plaintiff or defendant, as 
the case may be, except in so far as any claim for set-off 
or compensation is affected by the provisions of this Act 

89 Decision Below, at para. 106. 
90 Decision Below, at para. 284. 
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respecting frauds or fraudulent preferences. [Emphasis 
added.] 

[86] Houlden, Morawetz, and Sarra comment on the operation of the exception 

under s. 97(3): "It may be that the purpose of the concluding words of s. 97(3) is 

to make it clear that a creditor who has to return property to the trustee as a result 

of the setting aside of a fraudulent preference has no right to assert a set-off."91 

This is because the effect of according a set-off would be to give a preference to 

that creditor over other creditors. Houlden, Morawetz, and Sarra note that "the 

effect of the set-off is to prefer one creditor over the general body of creditors", 

which "has the effect of securing the claim of the party entitled to it."92 Doing so 

would give a fraudster priority over other creditors for the amount set off, which is 

contrary to the pari passu principle of bankruptcy law. 

[87] John Aquino asserts that his liability for any s. 96 repayments should be 

reduced by a total of $19,009,987. He claims set-offs in the amounts of: 

(1) $11,922,811, which is the alleged amount of his shareholder's loan to 

Bondfield93 ; (2) $3,270,631 on behalf of his holding company, 230, which is the 

difference between the inflows and outflows of cash between 230 and Bondfield 

during the review period ($17.3 million cash injections against repayment of 

91 Houlden, Morawetz, and Sarra, at para. 5-547. 
92 Houlden, Morawetz, and Sarra, at para. 5-543, discussing King Insurance Finance (Wines) 
Inc. v. 1557359 Ontario Inc. (Willowdale Autobody Inc.), 2012 ONSC 4263, 99 C.B.R. (5th) 227. 
93 Decision Below, at para. 93. 
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$14,029,369)94; and (3) $3,816,545, which is the amount he argues would account 

for Harmonized Sales Tax input credits on the sums found to be transfers at 

undervalue. 

[88] Although the application judge recited the evidence about the first claim, she 

rejected it perfunctorily on the basis that John Aquino "has not provided evidence 

to establish an entitlement to legal or equitable set off in the context of these 

insolvency and bankruptcy proceedings."95 An insight into her reasoning would 

have been helpful, but I would not hesitate to come to the same conclusion. 

[89] The logic of the language of s. 97(3), particularly the underlined words 

quoted above, as explained by Houlden, Morawetz, and Sarra, is determinative. 

Giving effect to John Aquino's argument would perversely reward him for his fraud. 

This is sufficient to dispose of John Aquino's set-off claims. Neither legal nor 

equitable set-off is available to John Aquino. In support of the refusal to grant 

equitable set-off, I would paraphrase a hoary old equitable maxim: The one who 

comes to Equity must come with clean hands. John Aquino's hands are not clean. 

[90] Concerning the second set-off claim on behalf of 230, the application judge 

noted that the monitor did not dispute that: "Within the Bondfield review period, 

accounting for all ins and outs, 230 is in a net positive position at the end of the 

94 Decision Below, at para. 255. 
95 Decision Below, at para. 283. 
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period and appears to be owed $3,270,631."96 The monitor took the position that 

the cash flows were part of an illicit "fund cycling scheme" that were also transfers 

at undervalue. However, the application judge found that the monitor had not 

proven that claim. 97 

[91] But the application judge's findings do not reinforce 230's claim to set-off. 

That claim suffers from the same fundamental deficiency as John Aquino's claims, 

and I would dismiss this ground of appeal on that basis. 

[92] The third claim, that the application judge did not take into account HST 

credits, is correct. The HST issue was not addressed in her reasons. The reason 

the monitor gives is that this issue was not raised before her but is a new issue 

raised for the first time on appeal. I agree with the monitor that it is not an issue 

this court should consider. 

(3) Did the application judge err in finding that 664 Ontario was part of 
the false invoicing scheme? 

[93] The application judge noted that unlike most of the other participants in the 

false invoicing scheme, 664 Ontario denied involvement and asserted that it 

provided value for the payment by Forma-Con of an invoice in the amount of 

$90,400.98 

96 Decision Below, at para. 255. 
97 Decision Below, at paras. 269, 278. 
98 Decision Below, at paras. 36, 108. 
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[94] The application judge analyzed 664 Ontario's claim in a number of 

paragraphs in her decision and concluded: "Because the evidence indicates that 

664 Ontario was not involved in the false invoicing scheme during the Forma-Con 

review period to the same degree as the other Forma-Con Supplier Respondents, 

and it has not benefited to the same extent, its liability is limited to the benefit it 

derived from its involvement, which I find to be $90,400."99 

[95] In reaching this conclusion, the application judge said: "I am left with serious 

doubt about the legitimacy of 664 Ontario's explanation of the payment to it. On a 

balance of probabilities, in light of the pattern of the false invoicing scheme, I find 

that 664 Ontario's invoice, like many others produced as part of the false invoicing 

schemes, was a transaction in which no service was given for the value 

received."100 

[96] This conclusion was well-supported. Although 664 Ontario said that the work 

related to consulting services on the Hawkesbury hospital project: "The Trustee 

has not been able to find, and 664 Ontario has not produced, any internal records 

to corroborate the work or the agreement."101 The application judge noted that the 

consulting service 664 Ontario asserts that it provided required a "high degree of 

structural engineering experience", which 664 Ontario did not possess as a matter 

99 Decision Below, at para. 282. 
100 Decision Below, at para. 128. 
101 Decision Below, at para. 123. 
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of fact. She pointed out that 664 Ontario failed to provide relevant documents and 

correspondence regarding the involvement of a sub-consultant, refused to produce 

original documents, and refused to answer a number of questions in cross

examination.102 The invoice at issue was solicited by Solano, who had no 

responsibility in the area in which 664 Ontario was operating. The method of 

invoicing was consistent with the other false invoices, including Solano's shady 

role. 

[97] Finally, the application judge found that 664 Ontario was not acting at arm's 

length with Forma-Con, largely based on her finding that no consulting services 

were actually supplied. 103 

[98] However, because 664 Ontario's participation was limited, she did not make 

the company jointly and severally liable, but instead only made it liable for the 

payment actually received from Forma-Con. 

[99] I would dismiss 664 Ontario's appeal on the basis that it failed to discharge 

its evidentiary burden of answering the case put forward by the trustee. It was open 

to the application judge to draw the adverse inferences she did. I do not discern 

any palpable and overriding error or error of law. 

102 Decision Below, at paras. 124-25. 
103 Decision Below, at para. 140. 
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(4) Did the application judge err in permitting the matter to proceed as an 
application? 

[100] John Aquino brought a motion to the application judge at the outset of the 

hearing to convert the combined applications of the monitor and trustee into an 

action, which Hainey J. had earlier refused to do. The application judge's 

endorsement on the motion noted that the BIA permitted an application as the 

"default procedural rule". She was aware that the Rules of Civil Procedure104 gave 

her discretion to convert the application into an action or to order the trial of an 

issue. She instructed herself on the jurisprudence and declined to do so, 

concluding: 

I find that Mr. Aquino has not produced sufficient 
evidence to persuade me that there are material facts in 
dispute or credibility issues that cannot be resolved 
without the benefit of a trial. At the heart of the application 
is the question of whether the impugned transactions 
were carried out with intent to defraud, defeat or delay 
creditors. The facts relevant to this fundamental question 
remain much the same as they were at the time Justice 
Hainey heard the moving parties' motion. If anything, the 
application has become less complex because the 
Respondents have now admitted that the transfers (other 
than the transfers relating to 230) occurred at 
undervalue, and they do not dispute any of the details or 
the operation of the false invoices scheme. Accordingly, 
the motion is dismissed. 105 

104 Ru/esofCivi/Procedure, R.R.O.1990, Reg.194, r. 38.10(b). 
105 Endorsement of Dietrich J., dated September 15, 2020, at para. 18. 

N 
0 
N 
<( 
0 
z 
0 
N 
N 
0 
N 

513



Page: 48 

[101] John Aquino identifies as the first issue in the appeal "whether the 

applications should have been converted into an action, and if not, whether there 

should have been a trial of an issue on the financial position of BCCL and Forma

Con and its application to the issues thereon". 

[102] John Aquino advances several grounds. First, he argues that he was not the 

only "directing mind" at Bondfield and Forma-Con and believes that his father 

Ralph and brother Steven should also have been embroiled, noting: "The 

machinery of a trial was necessary in order for the Court to test the credibility of 

these material players, most fundamentally on whether the Bondfield Group had 

an intention to defeat creditors, and whether Ralph and Steven were privy to the 

impugned transactions." I agree with the application judge that this internecine fight 

is not relevant to the applications the monitor and the trustee brought. The 

application judge pointed out that it was open to John Aquino to pursue his father 

and sibling elsewhere. She found, quite rightly, that the participation of all three 

directing minds was not necessary to trigger s. 96 liability on the part of one of 

them. 106 

[103] Second, John Aquino asserts, as noted earlier, that Bondfield and Forma

Con were in strong financial shape and had no creditors at the time that he and his 

associates were looting them. He claims that expert evidence and cross-

106 Decision Below, at para. 196. 
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examination about the "true financial condition" of each company "at the time of 

each impugned transaction" was therefore required. I noted above that the 

application judge acknowledged that there was "a divergence of opinion" on the 

financial condition of the companies and that the "true financial condition of each 

of BCCL and Forma-Con at the time of each impugned transaction cannot be 

determined on the record before the court."107 But as described earlier, there was 

enough evidence to support the application judge's conclusion: "The totality of the 

evidence demonstrates a pattern of an intent by John Aquino, on behalf of each of 

BCCL and Forma-Con to defraud, defeat or delay the creditors of BCCL and 

Forma-Con."108 

[104] The application judge's discretionary decision not to convert the 

consolidated applications into an action or to order the trial of an issue is entitled 

to appellate deference, in the absence of a legal error, an error in principle, or a 

palpable and overriding factual error. The appellants have not identified any. I 

would dismiss this ground of appeal. 

107 Decision Below, at paras. 165, 193. 
108 Decision Below, at para. 197. 

N 
0 
N 
<( 
() 
z 
0 
N 
N 
0 
N 

515



Page: 50 

E. DISPOSITION 

[105] I would dismiss the appeals by all of the appellants with costs. With respect 

to the appellants other than 664 Ontario, costs in the agreed upon amount of 

$75,000 all-inclusive are awarded to the respondents. 

[106] If 664 Ontario and the respondents are unable to agree on costs, then the 

respondents may file a written submission no more than three pages in length 

within ten days of the date of the release of these reasons and 664 Ontario may 

file a written submission no more than three pages in length within ten days of the 

date the respondents' submission is due. 

Released: March 10, 2022 "P.L." 

"P. Lauwers J.A." 
"I agree. Coroza J.A." 
"I agree. Sossin J.A." 
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To: 
Cc: 
From: 
Sent: 
Subject: 

'Pieter Jagarnauth'[pieter.jagarnauth@tuckerhirise.com] 
Daniel Rioux(DRioux@forma-con.com]; Brendan Flood[BFlood@forma-con .com] 
Gordon Graham[GGraham@forma-con.com] 
Mon 10/26/2015 8:22:23 PM (UTC-04:00) 
RE: Massey Hall : lifting drill rig 

ADDRESS: 
Forma-Con Construction 
407 Basaltic Road, Concorde 
ON L4K 4W8 

The insurance must list Forma-Con Construction as additional insured. Exactly as high-l ighted in blue. 

Going forward, please also include Daniel and Brendan (my peeps) on all e-mails. 

Thank you , 

Gordon Graham 
416 678-6766 
ggraham@forma-con.com 

• FORMA-CON CONSTR CTIO~ 

-
From: Pieter Jagarnauth [mailto:pieter.jagarnauth@tuckerhirise.com] 
Sent: October-26-15 3:00 PM 
To: Gordon Graham 
Cc: Matthew Henderson; Bruce Rogers 
Subject: FW: Massey Hall: lifting drill rig 

As discussed please see the correspondence below with regards to the drill rig for the Massey Hall job, please review and indicate 
whether you can approve the specified weights below. Once approved I will work with the company to ensure they have the 
necessary insurance. I understand that you typically have the company rig their own equipment but I would feel more comfortable 
if your forces perform the rigging. Let me know your thoughts. 

Thanks 

Pieter Jagarnauth 

Assistant Site Manager 

TUCKER HIRISE 

3755 Victoria Park Ave 

Toronto, ON M1 W 3Z4 

T 647.280.6334 

F 416.441.0142 

E pieter.jagarnauth @tuckerhirise.com 

TUCKERHIRISE.COM 

From: Michael Diez de Aux (mailto:mdiezdeaux@terraprobe.ca ] 
Sent: October-26-15 1:37 PM 
To: Pieter Jagarnauth <pieter.jagarnauth@tuckerhirise.com > 
Cc: Jason Crowder <jcrowder@terraprobe.ca>; Serena Oyama <soyama@terraprobe.ca>; Bruce Rogers 
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<bruce.rogers@tuckerhirise.com >; Matthew Henderson <matthew.henderson@tuckerhirise.com>; Jessey Holdsworth 
<jessey.holdsworth@tuckerhirise.com> 
Subject: RE: Massey Hall: lifting drill rig 

Pieter, 

The drill rig fully unloaded is about 16,200 lbs. 
We can use straps to lift the augers into the hole 
The rig is about 30 years old, so no spec sheet, but the driller will send some photos shortly. It is a CME 55 drill, mounted 
on a bombardier track. See attached for generic photo. 
The insurance form will take about a day to turn around. Can you please send me an address for this company? 
We are tentatively booked for next Monday, November 2. As of right now this is the earliest we can get there. Please 

confirm . 

Michael Diez de Aux MASc PEng 
Geotechnical Engineer 

TERRAPROBE INC. 
Consulting Geotechnical & Environmental Engineering 
Construction Materials, Inspect ion & Test ing 

11 lndell Lane, Brampton ON L6T 3Y3 
t . (905) 796-2650 x184 
C. (647) 688-6453 

terraprobe.ca 

From: Pieter Jagarnauth fmailto:pieter.jagarnauth@tuckerhirise.com] 
Sent: Monday, October 26, 2015 12:22 PM 
To: Michael Diez de Aux <mdiezdeaux@terraprobe.ca> 
Cc: Jason Crowder <jcrowder@terraprobe.ca>; Serena Oyama <soyama@terraprobe.ca>; Bruce Rogers 
<bruce.rogers@tuckerhirise.com>; Matthew Henderson <matthew.henderson@tuckerhirise.com>; Jessey Holdsworth 
<jessey.holdsworth@tuckerhirise.com> 
Subject: RE : Massey Hall: lifting drill rig 

Please see my responses below in red . 

Pieter Jagarnauth 
Assistant Site Manager 

TUCKER HIRISE 

3755 Victoria Park Ave 

Toronto, ON M1W 3Z4 

T 647.280.6334 

F 416.441.0142 

E pieter.jagarnauth @tuckerhirise.com 

TUCKERHIRISE.COM 

From: Michael Diez de Aux fmailto:mdiezdeaux@terraprobe.ca ] 
Sent: October-26-15 9:42 AM 
To: Pieter Jagarnauth <pieter.jagarnauth@tuckerhirise.com > 
Cc: Jason Crowder <jcrowder@terraprobe.ca >; Serena Oyama <soyama@terraprobe.ca> 
Subject: RE: Massey Hall: lifting drill rig 

520



Sorry, forgot one point: 

Depending on urgency, cost offinding alternative rigging, etc, you could get a crane truck in to do the lift. This would have 
to approved by the owner. 
It will take about half a day to install these wells . We can do this work in under a day for crane truck pricing purposes. You 

would also have to supply traffic control etc. for the mobile crane for one day. 
You would need to verify that mobile crane loads are ok for the shoring. 

Michael Diez de Aux MASc PEng 
Geotechnical Engineer 

TERRAPROBE INC. 
Consult ing Geotechnical & Envi ronmenta l Engi neering 
Construction Materi als, Inspection & Test ing 

11 lndell Lane, Brampton ON L6T 3Y3 
t . (905) 796-2650 x184 
C. (647) 688-6453 
terraprobe.ca 

From: Michael Diez de Aux 
Sent: Monday, October 26, 2015 9:22 AM 
To: 'pieter.jagarnauth@tuckerhirise.com' <pieter.jagarnauth@tuckerhirise.com > 
Cc: Jason Crowder <jcrowder@terraprobe.ca>; Serena Oyama <soyama@terraprobe.ca> 
Subject: Massey Hall : lifting drill rig 

Hi Pieter, 

As per our discussion just now: 
We have a drill rig available this week that weighs 18,000 lbs fully loaded. If we remove all the augers and kit, we can likely 

get it down under 17,600 lbs. The weight is known from prior lifts with crane trucks. Please confirm and forward the 
unloaded rig weight ASAP so the forming contractor can review and approve. 
There are no hooks. The rig is typically lifted by shackling the frame directly and using nylon straps and spreader bars. If 

you can provide the spec. sheet or model number we can review the rigging requirements 
If we can have some kind of bin/container to easily lift the augers and other misc kit into the hole, that will help. We do 

not have one, so it would be done with nylon straps if there are no convenient bins available. Lifting it fully loaded at 
18,000 lbs is easiest but it depends on the crane capacity. This can be done with straps 

The driller will need to provide proof of liability insurance with the tower crane operator named. Please name "Form a-Con 
Construction ( A DIVISON OF 1428502 ONTARIO LIMITED)" as an additional insurer for the liability insurance. 

I wi ll fol low up on the liability insurance certificate. Please confirm the rigging (and bin, which we had not discussed) . The drill rig is 
ready to go this week. Next week, we need to find another drill rig. 

Thanks, 

Michael Diez de Aux MASc PEng 
Geotechnical Engineer 

TERRAPROBE INC. 
Consu lting Geotechnical & Environmental Engineering 
Construction Materials, Inspection & Testing 

11 lndell Lane, Brampton ON L6T 3Y3 
t . (905) 796-2650 x184 
C. (647) 688-6453 
terraprobe.ca 
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To: Gordon Graham [ggraham@forma-con.com] 
Cc: Bruce Rogers[bruce.rogers@tuckerhirise.com]; Brendan Flood(bflood@forma-con.com)[bflood@forma-con.com]; Jessey 
Holdsworth[jessey.holdsworth@tuckerhirise.com]; Matthew Henderson[matthew.henderson@tuckerhirise.com]; Brian Couto 
(bcouto@forma-con.com)[bcouto@forma-con.com] 
From: Pieter Jagarnauth[pieter.jagarnauth@tuckerhirise.com] 
Sent: Thur 10/29/2015 12:04:59 PM (UTC-04:00) 
Subject: FW: Massey Hall: Bothwell Accurate's lifting insurance 
multi .pdf 

Please see attached the required insurance to use the crane from Bothwell Accurate for your records. 

Thanks 

Pieter Jagarnauth 
Assistant Site Manager 

TUCKER HIRISE 

3755 Victoria Park Ave 

Toronto, ON M1 W 3Z4 

T 647.280.6334 

F 416.441.0142 

E pieter.jagarnauth@tuckerhirise.com 

TUCKE RH I RISE.COM 

From: Ravi Khatri [mailto:RKhatri@bothwell-accurate.com] 
Sent: October-29-15 12:01 PM 
To: Pieter Jagarnauth <pieter.jagarnauth@tuckerhirise.com> 
Cc: Luigi Fortini <LFortini@bothwell-accurate.com> 
Subject: Massey Hall: lifting insurance 

Pieter, 

Please find attached the insurance as per requested. 
Regards, 

Ravi Khatri I Estimator - Waterproofing 
6675 Rexwood Road I Mississauga, ON L4V 1 Vl 
Cell: 416.676.2159 I RKhatri@bothwell-accurate.com 

I 
liiiilf 

iROmlNG 
CONTRACTOR$ 

PH: 905.673.0615 ext 228 I FX: 905.362.2942 
TF: 1.800.762.9682 I www.baroof.com 

Proud Local Roofer of the RCACI : 
You, Team of Local ltooflns EXJM!rts Providing Dependable 

'Solutions at the ffational level. 

This message (and any associated files) is intended only for the use of the individual or entity to which it is addressed and may contain information that is 
confidential, subject to copyright or constitutes a trade secret. If you are not the intended recipient you are hereby notified that any dissemination, copying or 
distribution of this message, or files associated with this message, is strictly prohibited. If you have received this message in error, please notify us immediately by 
replying to the message and deleting it from your computer. Messages sent to and from us may be monitored. 

Internet communications cannot be guaranteed to be secure or error-free as information could be intercepted, corrupted, lost, destroyed, arrive late or incomplete, 
or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that are present in this message, or any attachment, that have arisen as a 
result of e-mail transmission. If verification is required , please request a hard-copy version. Any views or opinions presented are solely those of the author and do 

not necessarily represent those of the company. 
Any views or opinions presented in this email are solely those of Ravi Khatri and do not necessarily represent those of Bothwell-Accurate. Employees of Bothwell 
Accurate are expressly required not to make defamatory statements and not to infringe or authorize any infringement of copyright or any other legal right by email 
communications. Any such communication is contrary to company policy and outside the scope of the employment of the individual concerned. Bothwell-Accurate 
will not accept any liabil ity in respect of such communication, and the employee responsible will be personally liable for any damages or other liability arising. 
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CERTIFICATE OF INSURANCE ISSUE DATE (MM/DDNY) 
10/29/2015 

BROKER This certificate is issued as a matter of information only and confers no 

HUB International HKMB Limited 
rights upon the certificate holder. This certificate does not amend .extend 

595 Bay Street, Ste 900 
or alter the coverage afforded by the policies below. 

. Toronto, ON MSG 2E3 Company 

PHONE: 416-597-0008 FAX: 416-597-2313 A Continental Casualty Company 

lntemotional 
Company 

B Royal & Sun Alliance Ins . Co. of Canada 

Company 
INSURED'S FULL NAME AND MAILING ADDRESS 
Bothwell-Accurate Co. Inc. C 
6675 Rexwood Road Company 
Mississauga, ON L4V 1V1 D 

Company 

E 
COVERAGES 

This is to certify that the policies of insurance listed below have been issued to the insured named above for the policy period indicated , not withstanding any 
requirement, term or condition of any contract or other document with respect to which this certificate may be issued or may pertain. The insurance afforded 
by the policies described herein is subject to all the terms, exclusions and conditions of such policies. Limits shown may have been reduced by paid claims. 

TYPE OF INSURANCE co POLICY NUMBER POLICY EFFECTIVE POLICY EXPIRATION LIMITS OF LIABILITY 
LTR DATE (MM/DD/VY) DATE (MM/DD/VY) (Canadian dollars unless indicated otherwise) 

COMMERCIAL GENERAL LIABILITY A MPR2988669 10/31/2015 10/31/2016 EACH OCCURRENCE $ 2,000,000 

□ CLAIMS MADE GENERAL AGGREGATE $ 5,000,000 

IZl OCCURRENCE PRODUCTS - COMP/OP $ 2,000,000 

IZl PRODUCTS AND/OR 
AGGREGATE 

COMPLETED OPERATIONS 
PERSONAL INJURY $ 2,000,000 

IZl PERSONAL INJURY 
EMPLOYER'S LIABILITY $ 2,000,000 

TENANT'S LEGAL LIABILITY $ 1,000,000 IZl EMPLOYER'S LIABILITY NON-OWNED AUTOMOBILE $ 2,000,000 IZl TENANT'S LEGAL LIABILITY HIRED AUTOMOBILE $ 75,000 
IZl NON-OWNED AUTOMOBILE 

IZl HIRED AUTOMOBILE 
AUTOMOBILE LIABILITY A CAE2988672 10/31/2015 10/31/2016 BODILY INJURY 

□ DESCRIBED AUTOMOBILES PROPERTY DAMAGE $ 2,000,000 

IZl ALL OWNED AUTOMOBILES 
COMBINED 
BODILY INJURY IZl LEASED AUTOMOBILES ** (Per person) 

$ 

□ GARAGE LIABILITY BODILY INJURY 
$ 

□ 
(Per accident) 

... ALL AUTOMOBILES LEASED IN EXCESS OF 30 PROPERTY DAMAGE 
DAYS WHERE THE INSURED IS REQUIRED TO $ 
PROVIDE INSURANCE 

EXCESS LIABILITY B COM044494367 10/31/2015 10/31/2016 EACH OCCURRENCE 
$ 8,000,000 

IZl UMBRELLA FORM 

□ OTHER THAN UMBRELLA FORM AGGREGATE 
8,000,000 $ 

OTHER (SPECIFY) $ 

$ 

$ 

$ 

$ 

DESCRIPTION OF OPERATIONS/LOCATIONS/AUTOMOBILES/SPECIAL ITEMS/ ADDITIONAL INSURED 
Project: Massey Hall Revitalization (BA #15160RK) 

The Certificate Holder and Forma-Con Construction ( A DIVISION OF 1428508 ONTARIO LIMITED) is added as Additiona l lnsured(s) to the Commercial 
General Liability Policy but only with respect to vicarious liability arising out of the operations of the Named Insured. 

CERTIFICATE HOLDER CANCELLATION 
SHOULD ANY OF THE ABOVE DESCRIBED POLI CI ES BE CANCELLED BEFORE THE EXPIRATION 
DATE THEREOF, THE ISSUING COMPANY WILL ENDEAVOU R TO MAI L 90 DAYS WRITTEN NOTICE 
TO THE CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAI LURE TO MAIL SUCH NOTICE 
SHALL IMPOSE NO OBLIGATION OR LIABILITY OF ANY KIND UPON THE COMPANY, ITS AGENTS 
OR REPRESENTATIVES. 

AUTHORIZED REPRESENTATIVE 

The Corporation of Massey Hall and Roy Thompson Hall 

~ 60 Simcoe Street 

Toronto, ON M5J 2H5 Per: 
Page 1 of 1 

VXQ2F6J6 
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To: Gordon Graham [ggraham@forma-con .com) 
Cc: Brendan Flood (bflood@forma-con.com)[bflood@forma-con.com); Bruce Rogers[bruce .rogers@tuckerhirise.com); Daniel 
Rioux[D R ioux@forma-con.com); Brian Couto (bcouto@forma-con.com )[bcouto@forma-con.com] 
From: Pieter Jagarnauth[pieter.jagarnauth@tuckerhirise.com) 
Sent: Tue 11/24/2015 7:16:27 AM (UTC-05:00) 
Subject: Massey Hall - Mini Drill Rig 
Forma-Con Construction - 2015.pdf 
CERT - 15-16 COi - Forma-Con Construction - REVISED.pdf 
Des DSC 6122.JPG 

Terraprobe has managed to find a substantial smaller drill rig at 3500 lbs (picture attached) with which to install the 3 monitoring 
wells in the Hall tomorrow. Please review the attached insurance policy for the driller and approve. Additionally I have attached an 
insurance policy for Graff who will be on standby should their services be needed to core the bedrock if the mini drill cannot 

complete . 

Thanks 

Pieter Jagarnauth 
Assistant Site Manager 

TUCKER HIRISE 

3755 Victoria Park Ave 

Toronto, ON M1 W 3Z4 

T 647.280.6334 

F 416.441.0142 

E pieter.jagarnauth@tuckerhirise.com 

TUCKERHIRISE.COM 
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CERTIFICATE OF INSURANCE 
NAMED INSURED This certificate is issued as a matter of information only and confers no 

rights upon the certificate holder. This certificate does not amend, 

THE GRAFF COMPANY ULC extend or alter the coveraoe afforded bv the nolicies below. 

3210 AMERICAN DRIVE INSURANCE COMPANIES AFFORDING COVERAGE 

MISSISSAUGA, ON L4V 1 B3 COMPANY 

A Zurich Insurance Comoanv Ltd. 

CERTIFICATE HOLDER 
COMPANY 

B Intact Insurance Company 

FORMA-CON CONSTRUCTION (A DIVI SION OF 1428508 COMPANY 

ONTARIO LIMITED) C 

407 BASAL TIC ROAD, CONCORD, ON L4K 4W8 COMPANY 

D 

COVERAGES 
This is to certify that the policies of insurance listed below have been issued to the insured named above for the policy period indicated, notwithstanding any requirement, term 
or condition of any contract or other document with respect to which this certificate may be issued or may pertain. The insurance afforded by the policies described herein is 
subject to all the terms, exclusions and conditions of such policies. 

LIMITS ARE IN CANADIAN DOLLARS UNLESS INDICATED OTHERWISE. 

LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

TYPE OF INSURANCE co POLICY NUMBER POLICY POLICY LIMITS OF LIABILITY 
LTR EFFECTIVE DA TE EXPIRATION DA TE 

IYYYY/MM/DDl IYYYY/MM/DDl 

COMMERCIAL GENERAL LIABILITY $ 2,000,000 EACH OCCURRENCE 

□ ~ OCCURRENCE 
A 8608900 2014/12/31 2015/12/31 

CLAIMS $ 10,000,000 GENERAL AGGREGATE 

MADE 

~ PRODUCTS AND COMPLETED 
$ PRODUCTS - COMPLETED 

OPERATIONS 2,000 ,000 OPERATIONS AGGREGATE 

~ CROSS LIABILITY $ 2 ,000 ,000 PERSONAL & ADVERTISING 
INJURY LIABILITY 

~ TENANT'S LEGAL LIABILITY $ 250,000 TENANT'S LEGAL LIABILITY 

ADDITIONAL INSURED: FORMA-CON CONSTRUCTION (A DIVISION OF 1428508 ONTARIO LIMITED), but only with respect to liability arising out 
of the operations of the Named Insured. 

NON-OWNED AUTOMOBILE A 8608900 2014/12/31 2015/12/31 $ 2 ,000 ,000 EACH OCCURRENCE 

LIABILITY 

AUTOMOBILE LIABILITY 
ALL OWNED & LONG TERM LEASED 8 730503916 2014/12/31 2015/12/31 $ 2 ,000,000 

BODILY INJURY & 

AUTOMOBILES PROPERTY DAMAGE 

□ SCHEDULED [Z] BLANKET 

COMBINED 

EXCESS LIABILITY $ 8 ,000,000 EACH OCCURRENCE 

A 8608901 2014/12/31 2015/12/31 
~ UMBRELLA □ OTHER $ 8,000 ,000 AGGREGATE 

PROPERTY BROAD FORM 

□ REPLACEMENT □ ACTUAL N/A 
COST CASH VALUE 

OTHER (specify) N/A 

DESCRIPTION OF OPERATIONS/ LOCATIONS / SPECIAL PROVISIONS: 

BROKER CANCELLATION 

The CG&B Group, part of Arthur J. Gallagher Canada Limited Should any of the above described policies be cancelled before the expiration date 

120 South Town Centre Blvd. thereof, the issuing company will endeavour to mail 30 days written notice to the 

Markham, ON L6G 1 C3 certificate holder named above. Failure to mail such notice shall impose no 
obligation or liability of any kind upon the company, its agents or representatives. 

SIGNATURE OF AUTHORIZED REPRESENTATIVE PRINT NAME DATE (YYYY/MM/DD) 

~ Q~ BRENDA POWRIE 2015/11/23 

ER 11/23/15 2:47 PM 
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To: Gordon Graham[GGraham@forma-con.com]; Mike Kennedy[Mkennedy@forma-con.com] ; Serge Pereira[SPereira@forma-
con .com] ; BrendanFlood[BFlood@forma-con.com] 
Cc: Matthew Henderson[matthew.henderson@tuckerhirise.com]; Jessey Holdsworthuessey.holdsworth@tuckerhirise.com]; 
Nicholas lordanis[nicholas.iordanis@tuckerhirise.com]; Pieter Jagarnauth[pieter.jagarnauth@tuckerhirise.com] 
From: Bruce Rogers[bruce.rogers@tuckerhirise .com] 
Sent: Fri 10/7/2016 10:56:26 AM (UTC-04:00) 
Subject: Nortex Roofing insurance 
Norex roofing .pdf 
Nortex insurance certificate.pdf 

Gordon 
Please find attached Nortex Roofing Insurance Certificate adding Forma-con as well as crew safety training including aerial lift 
training. 

Regards, 

Bruce Rogers 
Site Manager - Massey Tower & Hall 

TUCKER HIRISE 
197 Yonge Sleet. 

Toronto, ON M5B 1 M4 

T 416.901.8857 ext. 22 

C 416.473.0942 

E bruce.rogers@tuckerhirise.com 

TUCKERHIRISE.COM 
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DATE 
CERTIFICATE OF INSURANCE (YYYY/MM/DDl 

2016-10-07 
BROKER Jones Deslauriers Insurance Management Inc. - 2375 Skymark Avenue This certificate is issued as a matter of information only and confers no rights 
JOt,ESN"G Al D£RS upon the certificate holder. This certificate does not amend, extend or alter the 

Ol'l'1 tr......-b f Mississauga, Ontario, L4W 4Y6 coverage afforded by the policies below. 
Tel: (416) 259-4625 Fax: (416) 259-7178 

INSURED COMPANIES AFFORDING COVERAGE 
COMPANY A Intact Insurance Company 

NORTEX ROOFING LTD. 
COMPANY B Unica Insurance Inc. 

66 Six Point Road 
Toronto, ON COMPANY C 
M8Z2X2 

COMPANY D 

COVERAGES 
This is to certify that the policies of insurance listed below have be en issued to the insured named above for the policy period indicated, 
notwithstanding any requirement, term or condition of any contract or other document with respect to which this certificate may be issued or may 
pertain, the insurance afforded by the policies described herein is subject to all the terms, exclusions and conditions of such policies exclusions 
and conditions of such policies. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

co 
TYPE OF INSURANCE 

POLICY NUMBER POLICY EFFECTIVE POLICY EXPIRATION 
LIMITS LTR DATE (YYYY/MM/DD) DATE (YYYY/MM/DD) 

A COMMERCIAL GENERAL LIABILITY - BODILY INJURY & PROPERTY 
□ CLAI MS MADE 5JA095526 2016/02/20 2017/02/20 DAMAGE INCLUSIVE LIMITS $5,000,000. -18] OCCURRENCE 

GENERAL AGGREGATE $5 ,000,000. - PRODUCTS AND/OR COMPLETED 
18] OPE RATIONS PRODUCTS/ COM PLETED 

$5 ,000,000. OPERATIONS AGGREGATE -18] PE RSONAL INJURY 
PERSONAL INJURY $5 ,000,000. 

-
18] EMPLOYER"S LIABILITY EM PLOYERS' LIABILITY $1 ,000,000. 

-
18] TENANTS LEGAL LIABILITY 

TENANTS LEGAL LIABI LI TY $500,000. 
- NON-OWNED AUTOMOBI LE 

18] NON-OWNED AUTOMOBILE $5,000,000. 

B AUTOMOBILE 

□ DESCRIBED AUTOMOBILES YFHOAC8650 2016/07/31 2017/07/31 THIRD PARTY LIABI LITY $2 ,000,000. 

18] ALL OWNED AUTOS DEDUCTIBLE 

18] LEASED AUTOMOBI LES 

EXCESS LIABILITY -
□ UMBRELLA FORM EACH OCCURRENCE -
□ OTHER THAN UMBRELLA FORM AGGR EGATE -
□ 
~ (SPECIFY) 

□ -
□ -
□ 

DESCRIPTION OF OPERATIONS/LOCATIONS/SPECIAL CONDITIONS/OTHER: Note: Limits are Stated in Canadian Dollars. 

Description of Operations: Roofing Contractor 
Project: General Construction Services for New Roof Membranes, Elgin and Winter Garden Theatre Centre, 189 Yonge Steet, 
Toronto, ON 

Forma-con a Division of 1428508 Ontario Ltd., are added as Additional Insured but only with respect to liability arising solely out of the 
operations of the Named Insured and only with respect to Commercial General Liability Policy No. 5JA095526. 

CERTIFICATE HOLDER CANCELLATION 

Should any of the above described policies be cancelled before the expiration date 
thereof, the issuing company will endeavour to mail 130) days written notice to the 

Forma-con a Division of 1428508 Ontario Ltd. certificate holder named to the left, but failure to mail such notice shall impose no 
407 Baltic Road obliQation or liability of any kind upon the company, its aqents or representatives. 

Concord , ON AUTHORIZED REPRESENTATIVE: 
L4K4W8 Jones Deslauriers Insurance Management Inc. 

~;,, ?.~ -. -•. . .. tr 
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To: 
From: 
Sent: 
Subject: 

Gordon Graham[GGraham@forma-con.com] 
Bruce Rogers[bruce.rogers@tuckerhirise.com] 
Tue 4/4/2017 11: 12:22 AM (UTC) 
RE: Primo mechanical insurance doc for crane lifts 

OK I'll get it changed . 

Regards, 

Bruce Rogers 
Site Manager - Massey Tower & Hall 

TUCKER HIRISE 
197 Yonge Steel. 

Toronto, ON M5B 1M4 

T 416.901.8857 ext. 22 

C 416.473.0942 

E bruce.rogers@tuckerhirise.com 

TUCKERHIRISE.COM 

From: Gordon Graham [mailto :GGraham@forma-con .com] 

Sent: Tuesday, April 04, 2017 7:11 AM 
To: Bruce Rogers <bruce.rogers@tuckerhirise.com> 

Subject: Re: Primo mechanical insurance doc for crane lifts 

That is no longer the correct. 
Also( we are not looking for a certificate of insurance, we are looking to be named as additional insurance. 

Thank you, 
Gordon Graham 

Ggraham@forma-con.com 
416-678-6766 

From: Bruce Rogers 
Sent: Tuesday, April 4, 2017 07:03 
To: Gordon Graham 
Subject: RE: Primo mechanical insurance doc for crane lifts 

Has the company been sold? Or is the crane owned by another entity? 
Previous certificates were to Forma-con Const. div. of 1428508 Ont. Ltd . 

Regards, 

Bruce Rogers 
Site Manager - Massey Tower & Hall 

TUCKER HIRISE 
197 Yonge Steel. 

Toronto, ON M5B 1 M4 

T 416.901 .8857 ext. 22 

C 416.4 73.0942 

E bruce.rogers@tuckerhirise.com 

TUCKERHIRISE.COM 

From: Gordon Graham [mailto:GGraham@forma-con.com ] 
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Sent: Tuesday, April 04, 2017 6:53 AM 
To: Bruce Rogers <bruce.rogers@tuckerhirise.com >; Brendan Flood <BFlood@forma-con.com>; O'Niel Satchwell 
<0Satchwell@forma-con.com>; Mike Kennedy <Mkennedy@forma-con.com> 
Cc: Matthew Henderson <matthew.henderson@tuckerhirise.com >; Jessey Holdsworth <jessey.holdsworth@tuckerhirise.com>; 
Nicholas lordanis <nicholas.iordanis@tuckerhirise.com>; Pieter Jagarnauth <pieter.jagarnauth@tuckerhirise.com> 
Subject: Re : Primo mechanical insurance doc for crane lifts 

Bruce, 

This certificate is insufficient. 

1. The company name is Forma-Construction( a division of 1033803 Ontario Ind 

2. We must be named as additional insured in the bottom right corner beside Mod and Tucker. 

Thank you, 

Gordon Graham 

Ggraham@forma-con.com 

416-678-6766 
From: Bruce Rogers 
Sent: Tuesday, April 4, 2017 06:14 
To: Gordon Graham; Brendan Flood; O'Niel Satchwell 
Cc: Matthew Henderson; Jessey Holdsworth; Nicholas Iordanis; Pieter Jagarnauth 
Subject: Primo mechanical insurance doc for crane lifts 

Gordon 
Please find attached copy of Primo Mechanical insurance documentation re: crane lifts to 9th floor mechanical room. 

Regards, 

Bruce Rogers 
Site Manager - Massey Tower & Hall 

TUCKER HIRISE 
197 Yonge Sleet. 

Toronto, ON M5B 1 M4 

T 416.901.8857 ext. 22 

C 416.473.0942 

E bruce.rogers@tuckerhirise.com 

TUCKERHIRISE.COM 
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To: naz[naz@primomechanical.com] ; 'Paul Francinelli'[paulf@primomechanical.com] 
Cc: Gordon Graham[GGraham@forma-con.com]; Matthew Henderson[matthew.henderson@tuckerhirise .com]; Jessey 
Holdsworthuessey.holdsworth@tuckerhirise .com] ; Nicholas lordanis[nicholas.iordanis@tuckerhirise.com] 
From: Bruce Rogers[bruce .rogers@tuckerh irise .com] 
Sent: Tue 4/4/2017 11: 14:27 AM (UTC) 
Subject: FW: Primo mechanical insurance doc for crane lifts 

Please see comments from Gordon Graham, please ensure new documentation is in place ASAP. 
They do NOT need a certificate of insurance, they need to be named as additional insured . 

Regards, 

Bruce Rogers 
Site Manager - Massey Tower & Hall 

TUCKER HIRISE 
197 Yonge Steel. 

Toronto, ON M5B 1 M4 

T 416.901 .8857 ext. 22 

C 416.4 73.0942 

E bruce.rogers@tuckerhirise.com 

TUCKERHIRISE.COM 

From: Gordon Graham [mailto :GGraham@forma-con.com] 

Sent: Tuesday, April 04, 2017 6:53 AM 

To: Bruce Rogers <bruce.rogers@tuckerhirise.com>; Brendan Flood <BFlood@forma-con.com>; O'Niel Satchwell 
<0Satchwell@forma-con.com>; Mike Kennedy <Mkennedy@forma-con.com> 

Cc: Matthew Henderson <matthew.henderson@tuckerhirise.com>; Jessey Holdsworth <jessey.holdsworth@tuckerhirise.com>; 

Nicholas lordanis <nicholas.iordanis@tuckerhirise.com>; Pieter Jagarnauth <pieter.jagarnauth@tuckerhirise.com> 

Subject: Re: Primo mechanical insurance doc for crane lifts 

Bruce, 

This certificate is insufficient. 

1. The company name is Forma-Construction( a division of 1033803 Ontario lnc)b 

2. We must be named as additional insured in the bottom right corner beside Mod and Tucker. 

Thank you, 

Gordon Graham 

Ggraham@forma-con.com 

416-678-6766 
From: Bruce Rogers 
Sent: Tuesday, April 4, 2017 06:14 
To: Gordon Graham; Brendan Flood; O'Niel Satchwell 
Cc: Matthew Henderson; Jessey Holdsworth; Nicholas Iordanis; Pieter Jagarnauth 
Subject: Primo mechanical insurance doc for crane lifts 

Gordon 
Please find attached copy of Primo Mechanical insurance documentation re : crane lifts to 9th floor mechanical room . 

Regards, 

Bruce Rogers 
Site Manager - Massey Tower & Hall 
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TUCKER HIRISE 
197 Yonge Steel. 

Toronto, ON M5B 1 M4 

T 416.901 .8857 ext. 22 

C 416.473.0942 

E bruce.rogers@tuckerhirise.com 

TUCKERHI RISE.COM 
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To: Gordon Graham[GGraham@forma-con.com] ; Brendan Flood[BFlood@forma-con.com]; O'Niel Satchwell 
(OSatchwell@forma-con.com)[OSatchwell@forma-con.com] 
Cc: Matthew Henderson[matthew.henderson@tuckerhirise.com]; Jessey Holdsworthuessey.holdsworth@tuckerhirise.com]; 
Nicholas lordanis[nicholas.iordanis@tuckerhirise.com]; Pieter Jagarnauth[pieter.jagarnauth@tuckerhirise.com] 
From: Bruce Rogers[bruce.rogers@tuckerhirise.com] 
Sent: Tue 4/4/2017 6:48:56 PM (UTC) 
Subject: FW: Massey - REVISION 
Updated Certificate.pdf 

Revised insurance certificate naming you as additional insured. 
I'm not certain if the difference between Forma and Forma-con is important. 
Please advise. 
Regards, 

Bruce Rogers 
Site Manager - Massey Tower & Hall 

TUCKER HIRISE 
197 Yonge Steel. 

Toronto, ON M5B 1 M4 

T 416.901 .8857 ext. 22 

C 416.473.0942 

E bruce.rogers@tuckerhirise.com 

TUCKERHIRISE.COM 

From: Joseph Miniaci [mailto :joe@primomechanical.com] 

Sent: Tuesday, April 04, 2017 2:40 PM 

To: Bruce Rogers <bruce.rogers@tuckerhirise.com> 
Cc: naz@primomechanical.com 

Subject: FW: Massey - REVISION 

Joseph Miniaci 
Controller 

PRIMO AIECHANICAL INC 

253 Jevlan Drive, Unit 15 

Woodbridge, Ontario 

L4 L 7Z6 

Ph: 905-851-6718 Exten sion 222 
Fax : 905-85 1-7543 

The information transmitted is intended only for the addressee and may contain confidential , or proprietary and/or privileged material. Any unauthorized review, 
distribution or other use of or the taking of any action in reliance upon this information is prohibited . If you receive this in error, please contact the sender and delete or 
destroy this message and any copies. Thank you. 
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RTULLIO 

CERTIFICATE OF LIABILITY INSURANCE 
This cG<rtifital8' is iSwoo 8$ a matter of lnformiUlon only and conf8'rs no rights upon tile certiricate holder and impo!iU!'!il oo liability on th@ lnsurnr. 

Ttiis certificate doe!ii oot amernl, extend or alter the coverage afforded by ttwi policil!s below. 

MOD DeveJopments (197 Yonge ST) LP ~P,lifT!~J~llechanical lnc,Weston Fire ProtectJon lnc&Je.11l!n Realty Inc 
8 Price Street, 4th Fl. Toronto,ON M4W 1Z4 & 15-253 Jevlan Dr 

·---------------

~:~::~~;~eo~onstr1Jcti9n Inc. 375~ ~i<:!oi-ia pr~~:1w 324 . _Woodbridge, ON . . I COOt L4L _72_6 _ __, 

I "·. I OOICRll''OON OF ~~~A~CW. llallll IO WHICH lliffll ClilRTil'ICATi APl'Ul!t. (but m,!y., ~ to h ~ oth l'ffJMII ~I 

I 
Massey Towers - 197 Yonge Street, Toronto, ON Crane Llft Various Components for Main Electrical Room - Switch Gear Etc. & 

!
Mechanical Room ie: MUA-4 
"dF~'-"""+----- ,,,,,,-,,,,,, __ ~"'---~---·•-,", - ,w,,,=,--=,werA'-"'"'------------; 

.~i~AGl!I 
1----;,.:;;;;iocii;fy m<11it~m:i· O<()IJl;i;·· iZli!~·;i o!o/';;;,oi!i<Jira1"1';:;;~;·~b:lli!s{ld b>!~;;;-;·hllia;;,,,,;;1~;;_;;--;M;;,u;,,;cr~· !o~inill;~ ,;;;;n,w;;;. i,,d;;;_;;n;-;,m;;;;.!!<l;i;;;;;;:;;~;;;;;;:;;:;;;;;;;;;7,;;~;i;;;;M;;;;;;;;;;;--;;;:;;;:;;;;;;;;;;;;;;;;-;;;;~---------; 

I 
l---~---------------,-------------,r'LIM=!TS"'-;:,-"S.;,;H.,,_OW'-'-'-'Nr"MA~Y..;.,H.;;.,A.;V.;;;.E,,:BE=EN:,:_;_:R:;::;EO::.;U::.;C:.:E::::D:.;:B:.;Y;...:F'.:..Al;::;D:;..=;CU.=l:MS==-------------4 
! WITS~~ff 
I 1'rl'£ Of' IMIIUIWICIS l!Ul.ll!AlilCII: COUPAHY !Cll!IIILdllmtlcl!loT!li "'1ina !mllH .. d ~I 
I Alm !'CUC'!' MUMISl!fl: 

COlilMl!.RCIA!. G!!~ UAlllLfl'Y 

ETEJ}O•EAA.nct,sl E<:or,omlea! M11tllal l1111ursnce Comps 

40173143 

Ei;on0mil;lll Mt11ll!II ln$1Jr11;nce C,;,mp.i 

1140134>52 

Eeooomil:al Mutual lnsuranc" Compa 

40173143 

2016/10/1 

2016110/1 

2016/1011 

25,000i 

25,000! 

j 
2,000,000· 

2,000,000 

25,oool 2,000,000 
' i---:c'..='-'--------+----··~--,· 

25,000 
25,000j 1,000,000 

2,000,000 

2,000,0001 

... ·• 2,000,000] 
2,000,000, 

25,0001 8,000,0001 
! 

Should 3ny of too abovo d11scrlbed policiel!i be cancelled before the ex.pirallon date lhilr(!Or, the IHuing company wlll endeavQr to written notice to the 

eortffic11t; holder named above, but failure to mall such notice !lll11ll lmpoH IIO oblig11UOn or liability or any kind upon the company, ilt agenls or reprellll!1llltiYe!il-

"· ill!JAGPC't FUU.~A!Cl ~AOORfiH 

:erok&rs Trust Insurance Group Inc 
""""""" 

__ tonna-Con Construction II Division of 1_033803 Ontario Ltd. 

1407 Basaltic Road (201 • 2780 Highway 7 
-----------+'---- -------------

!Concord, ON 

liRO!(ER CLIENT ID: PRIMMEC.01 

!Concord, ON 
l 

(905) 760-1515 ,,c,(905) 760-0240 
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To: Gordon Graham[GGraham@forma-con.com]; Mike Kennedy[Mkennedy@forma-con .com]; Nicholas 
lordanis[nicholas.iordanis@tuckerhirise.com] 
Cc: Pieter Jagarnauth[pieter.jagarnauth@tuckerhirise.com] 
From: Bruce Rogers[bruce.rogers@tuckerhirise.com] 
Sent: Mon 6/26/2017 10:27:22 AM (UTC-04:00) 
Subject: FW: insurance for hoisting by Forma-con crane 
Glasswall 17-18 COi - Forma-Con Construction .pdf 

Toro insurance certificate. 

Regards, 

Bruce Rogers 
Site Manager - Massey Tower & Hall 

jUCKER HIRISE 
197 Yonge Steel. 

Toronto, ON M5B 1 M4 

T 416.901.8857 ext. 22 

C 416.473.0942 

E bruce.rogers@tuckerhirise.com 

TUCKERHIRISE.COM 

From: Martina Hrubesova [mailto:martina@toroaluminum.com] 
Sent: Monday, June 26, 2017 10:03 AM 
To: Bruce Rogers <bruce.rogers@tuckerhirise.com> 
Subject: FW: insurance for hoisting by Forma-con crane 

Good morning Bruce 
Please find attached renewed certificate as the one I sent you expires on July 01 2017 
Thank you 
Martina 
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DATE 

CERTIFICATE OF INSURANCE (YYYY/MM/DD) 

2017-06-26 
BROKER Jones Deslauriers Insurance Management Inc. 

2375 Skymark Ave This certificate is issued as a matter of information only and confers no rights 
JONESCE5tALflEP.5 upon the certificate holder. This certificate does not amend, extend or alter the 

Mississauga, ON, L4W 4Y6 coverage afforded by the policies below. 
Tel: /416) 259-4625 Fax: (416) 259-7178 

INSURED COMPANIES AFFORDING COVERAGE 
COMPANY A Aviva Insurance Company 

Toro Glasswall Inc. 
COMPANY 

2891 Langstaff Road 
B Continental Casualty Company (CNA) 

Vaughan, ON COMPANY C 
L4K4Z2 

COMPANY D 

" " •v l'<:?;':.: .'."" ·><'{J;'i<;{' ·' ,;c: ;;;,v,:•,:,.•·:, ';;;;f{f:'c.~';;i .?;;~',if/:~,':,;,:\'.''• . :: )';,,:;., "'· ''"',,:,, i;'!c;:.l:J':.:t~· ,~,: > · ... , :<• ,:••., !\i~i ·{o"'.is!;;\i'.i 
This is to certify that the policies of insurance listed below have been issued to the insured named above for the policy per iod indicated, 
notwithstanding any requirement, term or condition of any contract or other document with respect to which this certificate may be issued or may 
pertain, the insurance afforded by the policies described herein is subject to all the terms, exclusions and conditions of such. LIMITS SHOWN 
MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

co 
TYPE OF INSURANCE 

POLICY NUMBER POLICY EFFECTIVE POLICY EXPIRATION 
LIMITS LTR DATE (YYYY/MM/DD) DATE (YYYY/MM/DD) 

COMMERCIAL GENERAL LIABILITY - BODILY INJURY & PROPERTY 
CLAIMS MADE 81739706 2017/07/01 2018/07/01 DAMAGE INCLUSIVE LIMITS 5,000,000 -A IE! OCCURRENCE 

GENERAL AGGREGATE NIL - PRODUCTS AND/OR COMPLETED Broad Form Property Damage 
IE! OPERATIONS PRODUCTS/ COMPLETED 5,000,000 Blanket Contractual OPERATIONS AGGREGATE - Blanket Additional Insured [8:1 PERSONAL INJURY 

PERSONAL INJURY 5,000,000 - Employer's Liability 
[8:1 EMPLOYER'S LIABILITY Cross Liability EMPLOYERS' LIABILITY included - TENANTS LEGAL LIABILITY Sudden & Accidental-120 hours reporting [8:1 

$ 50,000 Deductible each occurrence 
TENANTS LEGAL LIABILITY 5,000,000 

e---
NON-OWNED AUTOMOBILE 

[8:1 NON-OWNED AUTOMOBILE 5,000,000 

AUTOMOBILE 

I I -B □ DESCRIBED AUTOMOBILES CAE2825925 2017/07/01 2018/07/01 THIRD PARTY LIABILITY 2,000,000 

[8:1 ALL OWNED AUTOS 
OPCF21 b - Blanket Basis Fleet Endorsement 

- OPCF 5 - Permission to Rent or Lease 
[8:1 LEASED AUTOMOBILES 15 Davs Notice of Cancellation 

EXCESS LIABILITY -
□ UMBRELLA FORM EACH OCCURRENCE -
□ OTHER THAN UMBRELLA FORM AGGREGATE -
□ 

OTHER (SPECIFY) -
B IE! COMMERCIAL PROPERTY MPR2724911 2017/07/01 2018/07/01 INSTALLATION FLOATER 1,000,000 -

□ RENTED, BORROWED 200,000 CONTRACTORS EQUIPMENT -
□ -
□ 

DESCRIPTION OF OPERATIONS/LOCATIONS/SPECIAL CONDITIONS/OTHER: Note: Limits are Stated in Canadian Dollars. 
Description of Operations: As usual to the Named lnsured's business operations. 
RE: Evidence of Insurance - Hoisting of Glasswall product@Massey Towers, 197 Yonge Street, Toronto project. 

Forma-Con Construction, a division of 1033803 Ontario Inc. are added as Additional Insured but only with respect to liability arising solely 
out of the business operations of the Named Insured and only with respect to Commercial General Liability 

CERTIFICATE HOLDER CANCELLATION 
Attn: Fax: 

Should any of the above described policies be cancelled before the expiration date 
thereof, the issuing company will endeavour to mail (30) days written notice to the 

Form a-Con Construction, a division of 1033803 certificate holder named to the left, but failure to mail such notice shall impose no 

Ontario Ltd. obligation or liability of any kind upon the company, its aaents or representatives. 

407 Basaltic Road AUTHORIZED REPRESENTATIVE: Per: Elizabeth Ventura 

Concord, ON L4K 4W8 Jones Deslauriers Insurance Management Inc. 

~~ 
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To: 
Cc: 
From: 
Sent: 
Subject: 

NO. 

Pieter Jagarnauth[pieter.jagarnauth@tuckerhirise.com] 
Matthew Henderson[matthew.henderson@tuckerhirise.com]; Bruce Rogers[bruce .rogers@tuckerhirise.com] 
Gordon Graham[GGraham@forma-con .com] 
Wed 3/7/2018 3:39:52 PM (UTC-05:00) 
RE: Massey Tower - Lifting docs and crane usage 

From: Pieter Jagarnauth [mailto:pieter.jagarnauth@tuckerhirise.com] 

Sent: March-07-18 3:17 PM 
To: Gordon Graham <GGraham@forma-con.com> 
Cc: Matthew Henderson <matthew.henderson@tuckerhirise.com>; Bruce Rogers <bruce.rogers@tuckerhirise.com> 

Subject: FW: Massey Tower - Lifting docs and crane usage 

Does the waiver of subrogation on the insurance form attached suffice in lieu of a letter. 

Thanks 

Pieter Jagarnauth 
Assistant Site Manager 

TUCKER HIRISE 

3755 Victoria Park Ave 

Toronto, ON M1 W 3Z4 

T 647.280.6334 

F 416.441 .0142 

E pieter.jagarnauth@tuckerhirise.com 

TUCKERHIRISE.COM 

From: Martina Hrubesova [mailto:martina@toroaluminum.com ] 
Sent: March-07-18 1:21 PM 
To: Pieter Jagarnauth <pieter.jagarnauth@tuckerhirise.com > 
Subject: FW: Massey Tower - Lifting docs and crane usage 

Good afternoon Pieter 
Please see comments from our insurance broker 

Thank you 
Martina 

From: Elizabeth Ventura [mailto:elizabethv@jdimi.com] 
Sent: Wednesday, March 07, 2018 11:42 AM 
To: 'Martina Hrubesova' 
Subject: FW: Massey Tower - Lifting docs and crane usage 

Good morning, Martina 

I don't understand why Forma Con is requesting a formal letter. The certificate provided (see attached) includes a Waiver of 
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Subrogation in favour of MOD Developments (197 Yonge) LP & Tucker HiRise Construction Inc and Forma-Con Construction a 
division of 1033803 Ontario Ltd. 

Subrogation is a basic insurance concept that pushes the cost of a loss onto the responsible party. Essentially, if a claim occurs and 
is paid on Toro's behalf by your insurance company but Toro is not technically at fault (or negligent) the insurance company has the 
right to go back against the at fault party to recover the amount paid. 

When you agree to a waiver of subrogation in a contract you are waiving the insurance company's right to subrogate against 
another party. 

This should suffice for Forma Con's request. 

Elizabeth 

From: Pieter Jagarnauth [ mailto:pieter.jagarnauth@tuckerhirise.com] 
Sent: Thursday, March 01, 2018 10:05 AM 
To: 'rob colonna' 
Cc: 'Dino Bettio'; Matthew Henderson; Bruce Rogers; Megan Tan 
Subject: Massey Tower - Lifting docs and crane usage 

As discussed yesterday Formacon prior to hoisting any of your windows onto their platform with the crane is requesting the 
following; 

Thanks 

Formacon to be named as an additional insured on your Policy, copy of another's trades attached for your reference. 
(FORMA-CON 
CONSTRUCTION, A DIVISION OF 1033803 ONTARIO LTD) 
A letter from Toro that any unintentional damage resulting for the use of their crane to your windows, Toro will not hold 
Formacon liable. 

Pieter Jagarnauth 

Assistant Site Manager 
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TUCKER HIRISE 

3755 Victoria Park Ave 

Toronto, ON M1W 3Z4 

T 647.280.6334 

F 416.441.0142 

E pieter.jagarnauth@tuckerhirise.com 

TUCKERHIRISE.COM 
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To: Gordon Graham[GGraham@forma-con.com] ; Mike Kennedy[Mkennedy@forma-con.com]; Brendan Flood[BFlood@forma-
con.com]; O'Niel Satchwell (0Satchwell@forma-con.com)[0Satchwell@forma-con.com] 
Cc: Pieter Jagarnauth[pieter.jagarnauth@tuckerhirise.com]; Massimo Scalfari[massimo.scalfari@tuckerhirise.com] 
From: Bruce Rogers[bruce.rogers@tuckerhirise.com] 
Sent: Wed 5/23/2018 10:34:53 AM (UTC-04:00) 
Subject: insurance document for Thyssen elevator equipment crane lifts 
Forma-Con Construction .pdf 

Regards, 

Bruce Rogers 
Site Manager - Massey Tower & Hall 

TUCKER lHIRISE 
197 Yonge Sleet. 

Toronto, ON M5B 1 M4 

T 416.901 .8857 ext. 22 

C 416.473.0942 

E bruce.rogers@tuckerhirise.com 

TUCKERHIRISE.COM 
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ACORD™ CERTIFICATE OF LIABILITY INSURANCE I DA TE (MM/DD/YY) 

05/23/2018 

PRODUCER Serial# 183858 THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION 
WILLIS CANADA INC., A WILLIS TOWERS WATSON COMPANY ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE 

HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR 
100 KING STREET WEST, SUITE 4700 ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW. 
TORONTO, ON MSX 1E4 CANADA 

INSURERS AFFORDING COVERAGE NAIC# 
INSURED THYSSENKRUPP ELEVATOR (CANADA) LIMITED/ INSURER A: HDI GLOBAL SE CANADA BRANCH 

ASCENSEURS THYSSENKRUPP (CANADA) LIMITEE INSURER B: CHUBB INSURANCE COMPANY OF CANADA 

410 PASSMORE AVENUE INSURER C: 

SCARBOROUGH, ON M1V 5C3 INSURER D: 

1ATTN: ELENA WALMSLEY INSURER E: 

COVERAGES 
THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING 
ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR 
MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH 
POLICIES, AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

I~~~ ~~~!,;. TYPE OF INSURANCE POLICY NUMBER P9,l,!5j;t ,m,7,1,W(.,1 PR~!fJ EXPIRA TlfN LIMITS 

GENERAL LIABILITY EACH OCCURRENCE s 5,000,000 -
~~~t~~~°rrf~2::~~nce) X COMMERCIAL GENERAL LIABILITY s 

A -D CLAIMS MADE [R] OCCUR MED EXP (Any one person) s -X INCLUDING NON-OWNED AUTO 01860294-14021 10/01 /17 10/01/18 PERSONAL & ADV INJURY s 5,000,000 - 01860103-14040 GENERAL AGGREGATE - s 5,000,000 
GEN'LAGGREGATE LIMIT APPLIES PER: 

r, POLICY n jr P.,: n LOC 

PRODUCTS • COMP/OP AGG s INCLUDED 

AUTOMOBILE LIABILITY COMBINED SINGLE LIMIT - s 2,000,000 
ANY AUTO (Ea accident) - ALL OWNED AUTOS BODILY INJURY 

B - s 
SCHEDULED AUTOS CAC424374 10/01/17 10/01/18 (Per person) - HIRED AUTOS BODILY INJURY - s 
NON-OWNED AUTOS (Per accident) -X ALL AUTOS OWNED AND/OR 

x PROPERTY DAMAGE s LEASED TO THE NAMED INSURED (Per accident) 

GARAGE LIABILITY AUTO ONLY • EA ACCIDENT s R ANY AUTO OTHER THAN EAACC s 
AUTO ONLY: AGG s 

EXCESS/UMBRELLA LIABILITY EACH OCCURRENCE s 
OoccuR □ CLAIMS MADE AGGREGATE s 

s R DEDUCTIBLE s 
RETENTION S s 

WORKER'S COMPENSATION AND IT~~J;1;tWsl 
1orn. 

ER 
EMPLOYERS" LIABILITY 
ANY PROPRIETOR/PARTNER/EXECUTIVE EL EACH ACCIDENT s 
OFFICER/MEMBER EXCLUDED? EL DISEASE. EA EMPLOYEE S 
If yes. describe under 
SPECIAL PROVISIONS below EL DISEASE· POLICY LIMIT s 
OTHER 

DESCRIPTION OF OPERA TIONS/LOCATIONSNEHICLES/EXCLUSIONS ADDED BY ENDORSEMENT/SPECIAL PROVISIONS 

RE: PROJECT AT MASSEY TOWER AT 197 YONGE STREET 
WITH REGARDS TO THE COMMERCIAL GENERAL LIABILITY POLICY, IT IS UNDERSTOOD AND AGREED THAT FORMA-CON 
CONSTRUCTION (A DIVISION OF 1033803 ONTARIO INC) IS ADDED AS AN ADDITIONAL INSURED, BUT ONLY WITH RESPECT TO 
LIABILITY ARISING OUT OF THE OPERATIONS OF THE NAMED INSURED, ONLY TO THE EXTENT REQUIRED BY 
WRITTEN CONTRACT AND ONLY TO THE EXTENT THAT COVERAGE IS AFFORDED UNDER THE POLICY. 

CERTIFICATE HOLDER CANCELLATION 
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION 

FORMA-CON CONSTRUCTION (A DIVISION OF 
DATE THEREOF, THE ISSUING INSURER WILL ENDEAVOR TO MAIL~DAYS WRITTEN 

1033803 ONTARIO INC) 
NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO SO SHALL 

407 BASAL TIC ROAD IMPOSE NO OBLIGATION OR LIABILITY OF ANY KIND UPON THE INSURER, ITS AGENTS OR 

CONCORD.ON REPRESENTATIVES. 

AUTHORIZED REPRESENTATIVE L4K4W8 

~ I RQ 

ACORD 25 (2001/08) © ACORD CORPORATION 1988 
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64921782.1 

BRIDGING FINANCE INC., as agent 

for                                                  2665405 

ONTARIO INC. 
Applicant 

and 
1033803 ONTARIO INC. 

Respondents 

Court File No.:   CV-18-608978-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

Proceeding commenced at TORONTO 

MOD DEVELOPMENTS  

RESPONDING MOTION RECORD                    

(Motion Returnable  

November 4, 2022) 

MILLER THOMSON LLP 
Vaughan Metropolitan Centre 

100 New Park Place, Suite 700 

Vaughan, ON Canada L4K 0H9 

Michael Farace (LSO #: 29852S)

Tel: 905.532.6618

mfarace@millerthomson.com 

Lawyers for MOD Developments 
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