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Court File No.: 09-8240-CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

) MONDAY, THE 29th
)

) DAY OF JUNE, 2009

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.c. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRNGEMENT OF
EDDIE BAUER OF CANADA, INC. AND EDDIE BAUER CUSTOMER SERVICES INC.

ORDER
(Bidding Procedures Order)

THIS MOTION, made by Eddie Bauer of Canada, Inc. and Eddie Bauer Customer

Services Inc. (collectively, tne":Applicants"ffor me relief set out in tile Kpplicant-s' notice ITf

motion dated June 23,2009, was heard this day at 393 University Avenue, Toronto, Ontario.

ON READING the affidavit of Marvin Edward Toland sworn June 23, 2009 (the

"Second Toland Affdavit"), and the First Report of RSM Richter Inc. dated June 25, 2009 (the

"First Report"), in its capacity as monitor (the "Monitor") of the Applicants, and on hearing

submissions of counsel for the Applicants, the Monitor, Rainier Holdings LLC ("Rainier"),

OMERS Realty Management Corporation, Ivanhoe Cambridge I Inc., Morguard Investments

Limited, Retrocom Limited Paiinership and Bank of America N.A., no one appearing for any
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other person on the service list, although duly served as appears from the Affidavits of Service of

Nikki Wilson and Christopher G. Armstrong sworn June 24,2009, fied.

1. THIS COURT ORDERS that the time for the service of the Notice of Motion, the First

Report and the Motion Record is hereby abridged so that this Motion is properly returnable today

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that capitalized terms used herein and not otherwise defined

shall have the meaning given to them in the Second Toland Affidavit.

3. THIS COURT ORDERS that, subject to approval thereof by the United States

Bankuptcy Court for the District of Delaware in the Chapter 11 Proceedings of the US Debtors,

the bidding procedures (the "Bidding Procedures") described in the Second Toland Affidavit,

the First Report and attached as Schedule "A" hereto are hereby approved and the Applicants

are hereby authorized and directed to conduct the sale process and auction (the "Stalking Horse

Process") contemplated therein.

4. THIS COURT ORDERS that the asset purchase agreement dated as of June 16, 2009

(the "Stalking Horse Asset Purchase Agreement"), among Rainier, as buyer, and Eddie Bauer

Holdings, Inc. and each of the subsidiaries of Eddie Bauer Holdings, Inc. listed on Schedule I of

the Stalking Horse Asset Purchase Agreement (including the Applicants), as vendors, in the form

attached as Exhibit "B" to the Second Toland Affidavit be and is hereby approved and accepted

as the stalking horse agreement for the purposes of conducting the Stalking Horse Process. For

greater clarity, approval of the sale of the Purchased Assets (as defined in the Stalking Horse

Asset Purchase Agreement) shall not occur unless and until the issuance of the Canadian Sale
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Approval and Vesting Order (as defined in the Bidding Procedures) contemplated by the

Stalking Horse Process.

5. THIS COURT ORDERS that, in connection with the Stalking Horse Process and

pursuant to clause 7(3)(c) of the Canada Personal Information Protection and Electronic

Documents Act, the Applicants shall disclose personal information of identifiable individuals to

prospective purchasers or bidders for the Purchased Assets and to their advisors, but only to the

extent desirable or required to negotiate and attempt to complete a sale of the Purchased Assets

(each, å "Sale"). Each prospective purchaser or bidder to whom such personal information is

disclosed shall maintain and protect the privacy of such information and limit the use of such

information to its evaluation of the Sale, and if it does not complete a Sale, shall return all such

information to the Applicants, or in the alternative destroy all such information. The purchaser

of the Purchased Assets shall be entitled to continue to use the personal information provided to

it, and related to the Purchased Assets, in a manner which is in all material respects identical to

the prior use of such information by the Applicants, and shall return all other personal

information to the Applicants, or ensure that all other personal information is destroyed.

6. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada, the United States or elsewhere,

to give effect to this Order and to assist the Applicants, the Monitor and their respective agents in

carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies

are hereby respectfully requested to make such orders and to provide such assistance to the

Applicants and to the Monitor, as an offcer of this Court, as may be necessary or desirable to

give efféct to this Order, to grant representative status to the Monitor in any foreign proceeding,



- 4 -

or to assist the Applicants and the Monitor and their respective agents in carrying out the terms

ofthis Order.

7. THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and is

hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative

body, wherever located, for the recognition of this Order and for assistance in carrying out the

terms of this Order.

\5733451

ENTERED AT IINSCRIT À TOR NTO
ON/BOOK NO:
LE I DANS LE REGISTRE NO.:

JUN 302009

NAIPAR:
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SCHEDULE "A"

BIDDING PROCEDURES

(ATTACHED)



Bidding Procedures

Set forth below are the bidding procedures (the "Bidding Procedures") to be employed
with respect to the sale (the "Sale") of the assets (the "Assets") of Eddie Bauer Holdings, Inc., a
Delaware corporation ("Eddie Bauer"), 8 of its affliates who, with Eddie Bauer, are debtors and
debtors-in-possession in the jointly administered chapter 11 cases pending in the Bankuptcy
Court for the District of Delaware (the "Bankuptcy Court") pursuant to Case No. 09-12099
(MFW) (collectivel y, the "U.S. Debtors"), and Eddie Bauer Canada, Inc. and Eddie Bauer
Customer Services Inc. (collectively, the "Canadian Debtors" and, with the U.S. Debtors, the
"Debtors") who are applicants in proceedings commenced before the Ontario Superior Court of
Justice, Commercial List (the "Canadian Court") under the Companies' Creditors Arrangement
Act, RS.C. 1985, c. C-36, as amended (the "CCAA"). RSM Richter Inc. was appointed as
monitor (the "Monitor") of the Canadian Debtors in the CCAA proceedings. Pursuant to the
Bidding Procedures Orders (defined below), each of the Bankuptcy Court and the Canadian
Court have approved Rainier Holdings LLC as the stalking horse bidder (the "Stalking Horse
Bidder") for the Assets, as set forth more fully in that certain asset purchase agreement dated
June i 6, 2009 (the "Stalking Horse Asset Purchase Agreement,,).1 All amounts specified herein
are in United States dollars.

On June 17,2009, the U.S. Debtors fied a Motion Pursuant to 11 U.S.C. §§ 105(a), 363,
365 and Fed. R Bania. P. 2002, 6004, 6006 for (1) Entry of an Order (A) Establishing Bidding
and Auction Procedures Related to the Sale of Some or All of the U.S. Debtors' Assets;

(B) Approving Bid Protections for Sale of the Assets; (C) Scheduling an Auction and Sale
Hearing for the Sale of the U.S. Debtors' Assets; (D) Establishing Certain Notice Procedures for
Determining Cure Amounts; and (E) Granting Certain Related Relief; and (II) Entry of an Order
(A) Approving the Sale of the U.S. Debtors' Assets Free and Clear of All Liens, Claims,
Encumbrances and Interests; (B) Authorizing the Assumption and Assignment of Certain
Executory Contracts and Unexpired Leases; (C) Establishing Rejection Procedures; and (d)
Granting Certain Related Relief (the "Bidding Procedures and Sale Motion"). On June 29, 2009
the Bankuptcy Cour entered an order approving the Bidding Procedures set forth herein (the
"Bidding Procedures Order"). The Bidding Procedures Order also set July 22, 2009 as the date
the Bankptcy Court wil conduct a sale hearing (the "Sale Hearing"). At the Sale Hearing, in
consultation with the Committee, the DIP Lenders, the Monitor, the Pre-Petition Revolving

Agent, and the Pre-Petition Term Agent (as each is defined below) the U.S. Debtors shall seek
entry of an order from the Banuptcy Court authorizing and approving the Sale of the Assets of
the U.S. Debtors to the Stalking Horse Bidder or one or more Qualified Bidder(s) (as defined
below) that the Debtors determine to have made the highest or best offer for the Assets (the
"Successful Bidder").

On June 29, 2009, the Canadian Debtors were granted an order by the Canadian Court
approving (A) execution and delivery of the Stalking Horse Asset Purchase Agreement by the
Canadian Debtors; and (B) the Bidding Procedures (the "Canadian Bidding Procedures Order"
and, with the Bidding Procedures Order, the "Bidding Procedures Orders"). In conjunction with

The Stalking Horse Asset Purchase Agreement is attached as Exhibit A to the Bidding Procedures and Sale
Motion (as defined herein). All capitalized terms not otherwise defined herein, shall have the meaning
ascribed to them in the Stalking Horse Asset Purchase Agreement.
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or within two (2) business days of the Sale Hearing, the Canadian Debtors shall seek entry of an
order (the "Canadian Sale Approval Motion") by the Canadian Court authorizing and approving
the Sale of the Assets of the Canadian Debtors to the Successful Bidder(s) (such order, as

approved, the "Canadian Sale Approval and Vesting Order").

Assets to be Sold

The Debtors are offering for sale all of their Assets and encourage bids for all of the
Assets, in whole or in part. The Debtors and, as applicable, the DIP Lenders, the Pre-Petition

Revolving Lenders, and the Pre-Petition Term Lenders, shall retain all rights to the Assets that
are not subject to a bid accepted by the Debtors and approved by the Bankuptcy Court at the
Sale Hearing and the Canadian Court at the hearing on the Canadian SaJe Approval Motion.

The Bidding Process

The Debtors and their advisors, after consultation with the Offcial Committee of
Unsecured Creditors (the "Committee"), the U.S. Debtors' prepetition secured lenders,2 the
lenders under the U.S. Debtors' existing Debtor-in-possession financing facilities (the "DIP
Lenders"), and the Monitor, shall (i) determine whether any person is a Qualified Bidder,
(ii) coordinate the efforts of Qualified Bidders in conducting their due diligence investigations,
(iii) receive offers from Qualified Bidders, and (iv) negotiate any offers made to purchase all or
substantially all of the Assets or any portion thereof (collectively, the "Bidding Process"). The
Debtors, after notice and consultation with the Committee and the Monitor and upon the consent
of the DIP Lenders, the Pre-Petition Revolving Agent, and the Pre-Petition Term Agent, as
directed by the Term Lender Group, shall have the right, in the exercise of their fiduciary duties,
to adopt such other rules for the Bidding Process (including rules that may depart from those set
forth herein) that wil better promote the goals of the Bidding Process; provided, however, that
such other rules are not inconsistent with any of (i) the provisions of the Stalking Horse Asset
Purchase Agreement (including the deadlines therein), (ii) the Bid Deposit Requirement (as
defined below), (iii) the Break-Up Fee and Expense Reimbursement (each as defined below)
requirement, and (iv) the bid protections granted to the Stalking Horse Bidder herein.

2 The Debtors are a part to that certain (i) Loan and Security Agreement dated June 21,2005 (as amended and in

effect, the "Pre-Petition Revolving Credit Agreement") with, among others, Bank of America, N.A., as Agent (in
such capacity, the "Pre-Petition Revolving Agent") for certain "Lenders" (as defined therein) (the "Pre-Petition
Revolving Lenders", and together with the Pre-Petition Revolving Agent, collectively, the "Pre-Petition Revolving
Secured Parties") and (ii) Amended and Restated Term Loan Agreement dated April 4, 2007 (as amended and in
effect, the "Pre-Petition Term Credit Agreement") with, among others, Wilmington TlUst FSB (as successor by
assignment to JPMorgan Chase Bank, N.A.), as Agent (in such capacity, the "Pre-Petition Tenn Agent", and
together with the Pre-Petition Revolving Agent, collectively, the "Pre-Petition Agents") for certain "Lenders" (as
defined therein) (the "Pre-Petition Term Lenders", together with the Pre-Petition Term Agent, collectively, the "Pre-
Petition Term Secured Parties", and together with the Pre-Petition Revolving Secured Parties, collectively, the "Pre-
Petition Secured Parties"). The consent of the Pre-Petition Term Lenders shall be obtained through the Pre-Petition
Term Agent as directed by that certain group of "Required Lenders" under the Debtors' Pre-Petition Term Credit
Agreement (the "Term Lender Group").
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Participation Requirements

A "Qualified Bidder" is a potential bidder that the Debtors, in consultation with the
Monitor, the Committee and the DIP Lenders, the Pre-Petition Revolving Agent, and the Pre-
Petition Term Agent, determine is reasonably likely (based on financial information submitted
by the bidder, the availability of financing, experience and other consideration deemed relevant
by the Debtors), to be able to consummate a sale if selected as the Successful Bidder (as defined
below). Notwithstanding the foregoing, the Stalking Horse Bidder and each of the DIP Lenders,
the Pre-Petition Revolving Lenders, and the Pre-Petition Term Lenders shall be deemed
Qualified Bidders.

Due Dilgence

Any person that wishes to participate in the Bidding Process must (i) execute a
confidentiality agreement in form and substance acceptable to the Debtors; provided however,
the Debtors wil consult with the Monitor, the Committee and the DIP Lenders, the Pre-Petition
Revolving Agent, and the Pre-Petition Term Agent concerning resolving any open issues with
respect thereto and (ii) be a Qualified Bidder. Neither the Debtors nor their representatives shall
be obligated to furnish information of any kind whatsoever to any person that the Debtor
determines not to be a Qualified Bidder. The Debtors wil afford any Qualified Bidder the time
and opportunity to conduct reasonable due diligence. The Debtors wil designate an employee or
other representative to coordinate all reasonable requests for additional information and due
diligence access from such Qualified Bidders. Neither the Debtors nor any of their respective
representatives are obligated to furnish any information to any person other than a Qualified
Bidder.

Bid Deadline

A Qualified Bidder that desires to make a bid shall deliver written copies of its bid and
the Required Bid Materials (defined below) to (i) the Debtors, c/o Eddie Bauer Holdings, Inc.,
10401 N.E. 8th Street, Suite 500, Bellevue, WA 98004, (Attn: Freya Brier); (ii) co-counsel to the
Debtors, (a) Young Conaway Stargatt & Taylor, LLP, 1000 West Street, 17th Floor,
Wilmington, Delaware 19801, (Attn: Michael R. Nestor, Esq.), (b) Latham & Watkins LLP,
Sears Tower, Suite 5800, 233 South Wacker Drive, Chicago, IL 60606, (Attn: David Heller,
Esq.), Latham & Watlcins LLP, 140 Scott Drive, Menlo Park, CA 94025 (Attn: Tony Richmond,
Esq.), Latham & Watkins LLP, 355 South Grand Avenue, Los Angeles, CA 90071-1560, (Attn:
Heather Fowler, Esq.) and (c) Goodmans LLP, 250 Yonge St., Suite 2400, Toronto, ON M5B
2M6, (Attn: L. Joseph Latham); (iii) financial advisors to the Debtors, Alvarez & Marsal, 100
Pine Street, 9th Floor, San Francisco, CA 94111 (Attn: Kay Hong); (iv) Investment Bankers,
Peter 1. Solomon Company, 520 Madison Avenue, 29th Floor, New York, NY 10022 (Attn: Ken
Baronoff); (v) counsel to the Term Lender Group, Kasowitz Benson Torres & Friedman LLP,
1633 Broadway, New York, NY 10019 (Attn: David S. Rosner, Esq. and Adam L. Shiff, Esq.);
(vi) counsel to the Pre-Petition Term Loan Agent, Paul, Hastings, Janofsky & Walker LLP, 75
East 55th Street, New York, NY 10022 (Attn: Mario 1. Ippolito, Esq.); (vii) counsel to the
Creditors Committee, Cooley Godward Kronish LLP, 1114 Avenue of the Americas, New York,
New York 10036, (Attn: Cathy Hershcopf, Esq, Seth Van Aalten, Esq. and Eric 1. Haber, Esq);
(viii) counsel to the Pre-Petition Revolving Lenders and DIP Lenders, Riemer & Braunstein
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LLP,3 Center Plaza, Boston, Massachusetts 02108 (Attn: Donald E. Rothman, Esq.); and (viii)
the Monitor, RSM Richter Inc., 200 King Street West, Suite 1100, Toronto, ON Canada M5H
3T4, (Attn: Robert Kofman), not later than 5:00 p.m. (prevailing Eastern time) on July 14, 2009
(the "Bid Deadline"). In the event that a bid is determined to be a Qualified Bid for the Assets,
the Debtors shall deliver a written copy of any such Qualified Bid and the Required Bid
Materials to the Stalking Horse Bidder's counsel, (a) Weil, Gotshal & Manges LLP, 767 Fifth
Avenue, New York, NY 10153 (Attn: David Blittner and Alfredo Perez) and (b) Womble
Carlyle Sandridge & Rice, PPLC 222 Delaware Avenue, Suite 1501, Wilmington, DE 19801
(Attn: Mark Desgrosseiliers and Matthew Ward).

Bid Requirements

All bids (other than the (a) Stalking Horse Bid, or (b) subject to the limitations below, a
credit bid by the DIP Lenders, Pre-Petition Revolving Lenders, or Pre-Petition Term Lenders
that is not a Joint Credit Bid (defined below)) must include (unless such requirement is waived
by the Debtors) (the "Required Bid Materials"):

(i.) A cash purchase price equal to or greater than $208,500,000 (the "Minimum Bid
Amount"), if the bid is for substantially all of the Debtors' assets.

(ii.) A letter stating that the bidder's offer is irrevocable until the first business day

after the Assets on which the Qualified Bidder is submitting a bid have been sold
pursuant to the closing of the sale or sales approved by the Bankuptcy Court and
the Canadianl Court.

(iii.) An executed copy of a purchase agreement and a redline of a Qualified Bidder's

proposed purchase agreement reflecting variations from the Stalking Horse Asset
Purchase Agreement (the "Marked Agreement"). All Qualified Bids must
provide (a) a commitment to close within the later of (1) the later of eleven days
after the entry of the Sale Order and the Canadian Sale Approval and Vesting
Order and (2) the expiration or termination ofthe applicable HSR (defined below)
and, if applicable, Competition Act waiting periods; (b) a representation that the
Qualified Bidder wil (1) make all necessary fiings under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended ("HSR") and the Canadian
Competition Act, R.S.C.1985, c. C-34, as amended (the "Competition Act") and
pay the fees associated with such fiings and (2) submit all necessary filings under
HSR and the Competition Act within 2 business days following the entry of the
Sale Order; and (c) the identity of and contact information for the bidder and full
disclosure of any affiliates and any debt or equity financing sources involved in
such bid.

(iv.) A cash deposit in the amount of $5,057,500 in the form of a wire transfer,
certified check or such other form acceptable to the Debtors (the "Bid Deposit"
which shall be placed in an escrow account, the "Escrow Account"). The Escrow
Account shall not be subject to the claims, liens, security interests, or
encumbrances of Debtors' creditors, including those creditors serving as debtor-
in-possession or cash collateral lenders to the Debtors, and funds shall be
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disbursed from the Account only as follows: (i) if the Qualified Bidder becomes
the Successful Bidder, its Bid Deposit wil be used to satisfy any Break-Up Fee
and Expense Reimbursement to which the Stalking Horse Bidder is entitled
hereunder by reason of its not being the Successful Bidder, with the balance, if
any, to be released to the Debtors or applied as provided under any asset purchase
agreement between the Debtors and such Successful Bidder, and (ii) if such
Qualified Bidder is not the Successful Bidder at the Auction, then its Bid Deposit
shall be returned to it (subject to the other provisions of these Bid Procedures and
the terms of its asset purchase agreement with the Debtors).

(v) A representation of the bidder and written evidence that the bidder has a
commitment for financing or other evidence of the proposed purchaser's ability to
consummate the proposed transaction, including executed copies of any financing
agreements, commitments, guarantees of the payment obligations of the proposed
purchaser, and which the Debtors, in consultation with the Monitor, Committee
and the DIP Lenders, the Pre-Petition Revolving Agent, and the Pre-Petition Term
Agent, believe to be sufficient to satisfy the bidder's obligations under its
proposed bid, including the standards to provide adequate assurance of future
performance of any contracts and leases to be assumed and assigned under

Bankuptcy Code section 365 and to consummate the transaction contemplated by
the Marked Agreement.

(vi.) The bid shall identify with particularity the Debtors' executory contracts and

unexpired leases with respect to which the bidder seeks to receive an assignment
and any designation rights it seeks.

(vii.) The bid shall not request or entitle the bidder to any transaction or break up fee,

expense reimbursement, termination or similar type of fee or payment and shall
include an acknowledgement and representation of the bidder that it has had an
opportunity to conduct any and all due dilgence regarding the Assets prior to
making its offer, that it has relied solely upon its own independent review,

investigation and/or inspection of any documents and/or the Assets in making its
bid, and that it did not rely upon any written or oral statements, representations,
warranties, or guarantees, express, implied, statutory or otherwise, regarding the
Assets, the financial performance of the Assets or the physical condition of the
Assets, or the completeness of any information provided in connection therewith
or the Auction, except as expressly stated in these Bidding Procedures or the
Stalking Horse Asset Purchase Agreement.

(viii.) The bid shall not contain any due diligence, financing or regulatory contingencies

of any kind (other than a condition that any applicable waiting period under HSR
or the Competition Act, as the case may be, shall have expired or been

terminated), though the bid may be subject to the satisfaction of specific
conditions in all material respects at Closing.
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(ix.) The bid shall fully disclose the identity of each entity that wil be bidding for the

Assets or otherwise participating in connection with such bid, and the complete
terms of any such participation.

(x.) The bid shall state that the offering pary consents to the jurisdiction of each of

the Bankuptcy Court and the Canadian Court.

(xi.) The bid shall include evidence of authorization and approval from the bidder's

board of directors (or comparable governing body) with respect to the submission,
execution, delivery and closing of the submitted purchase agreement of the
bidder.

(xii.) The bid shall include an allocation of 
the cash purchase price among the Assets.

(xiii.) The bid shall identify with particularity the Assets included in the bid and the
liabilties, if any, being assumed.

(xiv.) Materials demonstrating that the bidder can satisfy the requirement of adequate

assurance of future performance in accordance with Sections 365(b)(1 )(A) and
365(f)(2)(B) of the Bankruptcy Code. Such materials shall include but are not
limited to sufficient information, as may be requested by the Debtors, to allow the
Debtors to determine that the bidder has the financial wherewithal to close a sale
of the Assets, including, but not limited to, a signed commitment for any debt or
equity financing, a bank account statement showing the abilty of a Qualified

Bidder to pay cash for the Assets, and current audited financial statements (or
such other form of financial disclosure and credit-quality support or enhancement
acceptable to the Debtors) of the Qualified Bidder or those entities that wil
guarantee in full the payment obligations of the Qualified Bidder, and appropriate
projections of future performance.

(xv.) Written acknowledgement and agreement that the sale, if any, of customer lists,
customer data and other consumer privacy information shall be subject to and
conform to the recommendations of the consumer privacy ombudsperson to be
appointed pursuant to 11 U.S.C. §332 (the "Consumer Privacy Ombudsperson")
(to the extent that appointment of a Consumer Privacy Ombudsman is necessary)
in connection with the transactions contemplated herein.

A bid received from a Qualified Bidder that includes all of the Required Bid Materials
and is received by the Bid Deadline is a "Qualified Bid." The Debtors, in consultation with the
Committee, the DIP Lenders, the Pre-Petition Revolving Agent, the Pre-Petition Term Agent,
and the Monitor, reserve the right to determine the value of any Qualified Bid (or aggregate
Qualified Bids), and which Qualified Bid (or aggregate Qualified Bids) constitutes the highest or
best offer. Subject to the paragraph below titled "Credit Bidding," for the Debtors to determine,
after consultation with the Committee, the DIP Lenders, the Pre-Petition Revolving Agent, the
Pre-Petition Term Agent, and the Monitor, that a combination of Qualified Bids for the Debtors'
Assets are the Successful Bids (defined below), such combination of bids must provide a cash
component at closing in excess of $208,500,000.
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Notwithstanding the bid requirements detailed above, (a) the Stalking Horse Bid shall be
deemed a Qualified Bid; (b) the DIP Lenders, Pre-Petition Revolving Lenders, or Pre-Petition
Term Lenders, or their applicable designee or assignee, submitting a credit bid that is not a Joint
Credit Bid (defined below) pursuant to section 363(k) of the Bankuptcy Code shall not be
required to comply with the requirements set forth in subparagraphs (i), or (v) of the Bid
Requirements (in each case, unless otherwise required by the Court or as set forth below), it
being understood that the Pre-Petition Term Lenders and the Pre-Petition Term Agent shall be
free to participate in discussions and arrangements with potential investors and/or joint venture
partners that might be involved in a credit bid (provided that such parties are bound by
appropriate confidentiality agreements); and (c) the DIP Lenders, Pre-Petition Revolving
Lenders, or Pre-Petition Term Lenders as of July 14, 2009 submitting a credit bid pursuant to
section 363(k) of the Bankuptcy Code shall not be required to comply with the requirements set
forth in subparagraph (iv); provided that if any such DIP Lender, Pre-Petition Revolving Lender,
or Pre-Petition Term Lender participates in or submits a bid, directly or indirectly, by way of
equity investment, contract or other type of arrangement with any partner, investors, joint
ventures, other co-bidder or any person that is not a DIP Lender, Pre-Petition Revolving Lender
or Pre-Petition Term Lender of record as of July 14, 2009 (a "Joint Credit Bid"), such DIP
Lender, Pre-Petition Revolving Lender, or Pre-Petition Term Lender and other participants shall
be required to comply with the requirements of subparagraphs (i) through (xv) above. The
Debtors shall (i) notify the Stalking Horse Bidder, the DIP Lenders, the Pre-Petition Revolving
Agent, and the Pre-Petition Term Agent upon receipt if one or more Qualified Bids are received
and (ii) provide the Required Bid Materials relating to such Qualified Bids to the Stalking Horse
Bidder, the DIP Lenders, the Pre-Petition Revolving Agent, and the Pre-Petition Term Agent.

Credit Bidding

The DIP Lenders, the Pre-Petition Revolving Lenders, and the Pre-Petition Term
Lenders, or their designee or assignee, may make a credit bid or Joint Credit Bid for all of the
collateral securing their claims to the full extent permitted by Bankuptcy Code section 363(k);
provided, however, that any credit bid or Joint Credit Bid must include a cash amount for any
assets upon which the DIP Lenders, the Pre-Petition Revolving Lenders, the Pre-Petition Term
Lenders, or other participants in a Joint Credit Bid, as applicable, did not have a valid and
perfected first priority pre-petition security interest if such assets are sought to be obtained
through such credit bid. To the extent applicable, any party submitting a Joint Credit Bid shall
identify all participants in a Joint Credit Bid. In the event a DIP Lender, Pre-Petition Revolving
Lender, or Pre-Petition Term Lender or their applicable designee or assignee submits a Joint
Credit Bid for all of their collateral pursuant to these Bidding Procedures at any Auction (as
defined below), the Debtors reserve their rights to not consult with such DIP Lender, Pre-Petition
Revolving Lender, or Pre-Petition Term Lender; provided however, (i) that if such DIP Lender,
Pre-Petition Revolving Lender, or Pre-Petition Term Lender is bidding solely on its own
collateral such consultation rights shall not be altered, and (ii) that if such DIP Lender, Pre-
Petition Term Lender permanently withdraws fi:om the bidding process, the applicable
consultation rights shall be reinstated. If a DIP Lender, Pre-Petition Revolving Lender, or Pre-
Petition Term Lender does not consummate the sale transaction contemplated by such credit
bid as a result of a breach of the terms and conditions of the credit bid, then the Debtors shall
have the right to reduce suèh Pre-Petition Revolving Lender's, or Pre-Petition Term Lender's
pre-petition debt by at least $5,057,500 and to reduce the DIP Lenders' post-petition claim by at
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least $5,057,500.2 Notwithstanding anything to the contrary set forth herein, prior to making any
changes to the rights of (i) the DIP Lenders, (ii) the Pre-Petition Revolving Agent, and (iii) the
Pre-Petition Term Agent to credit bid on the terms and conditions set forth in this paragraph, the
Debtors will obtain the consent of (i) the DIP Lenders, (ii) the Pre-Petition Revolving Agent, and
(iii) the Pre-Petition Term Agent, as directed by the Term Lender Group or permission of the
Bankuptcy Court to make such changes.

"As Is, With All Faults"

The sale of the Assets shall be on an "as is" and "with all faults" basis and without
representations, warranties, or guarantees, express, implied or statutory, written or oral, of any
kind, nature, or description by the Debtors, their agents, their representatives or their estates, or
any of the other parties participating in the sales process pursuant to these Bid Procedures, except
as otherwise provided in a definitive purchase agreement with the Debtors. By submitting a bid,
each Qualified Bidder shall be deemed to acknowledge and represent that it has had an
opportunity to conduct any and all due diligence regarding the Assets prior to making its offer,
that it has relied solely upon its own independent review, investigation and/or inspection of any
documents and/or the Assets in making its bid, and that it did not rely upon any written or oral
statements, representations, warranties, or guarantees, express, implied, statutory or otherwise,

regarding the Assets, the financial performance of the Assets or the physical condition of the
Assets, or the completeness of any information provided in connection therewith or the Auction,
except as expressly stated in these Bidding Procedures or as set forth in a definitive purchase
agreement with the Debtors.

Free of Any and All Interests

Except as otherwise provided in the Stalking Horse Asset Purchase Agreement or another
Successful Bidder's purchase agreement (i) all of the U.S. Debtors' right, title and interest in and
to the Assets subject thereto shall be sold free and clear of any pledges, liens, security interests,
encumbrances, claims, charges, options and interests thereon (collectively, the "Interests") to the
maximum extent permitted by section 363 of the Bankuptcy Code, with such Interests to attach
to the net proceeds of the sale of the Assets with the same validity and priority as such Interests
applied against the Assets, and (ii) all of the Canadian Debtors' right, title and interest in and to
the Assets subject thereto shall be sold free and clear of any Interests (except for any permitted
encumbrances identified in the Canadian Sale Approval and Vesting Order) pursuant to the
Canadian Sale Approval and Vesting Order.

The Auction and Auction Procedures

If a credit bid (that is not a Joint Credit Bid unless such Joint Credit Bid is deemed by the
Debtors, after consultation with the Committee, the Monitor, the DIP Lenders, the Pre-Petition

2 The Debtors and the Committee each reserve all of their other rights and remedies in the event that a DIP Lender,

Pre-Petition Revolving Lender, or Pre-Petition Term Lender or their applicable designee or assignee does not
consummate the sale transaction contemplated by a credit bid that is deemed to be the Successful Bid at the
conclusion of the Auction.
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Revolving Agent, and the Pre-Petition Term Agent, to be a Qualified Bid), or a Qualified Bid
(other than that submitted by the Stalking Horse Bidder) or Qualified Bids which, in either case,
in the aggregate provide for cash consideration of not less than $208,500,000, have been

received by the Debtors, the Debtors may conduct an auction (the "Auction") with respect to all
of the Assets. The Auction shall be conducted at the offices of Latham & Watkins LLP, 885
Third Avenue, New York, New York 10022 (the "Auction Site") at 11:00 a.m. (prevailing
Eastern time) on July 16,2009 (the "Auction Date"), or such other place and time as the Debtors
shall notify all Qualified Bidders who have submitted Qualified Bids and expressed their intent
to participate in the Auction as set forth above. Prior to moving the Auction Date, the Debtors
shall consult with the Stalking Horse Bidder, the Committee, the Monitor, the DIP Lenders, the
Pre-Petition Revolving Agent, and the Pre-Petition Term Agent.

Except as otherwise provided herein, based upon the terms of the Qualified Bids

received, the number of Qualified Bidders participating in the Auction, and such other
information as the Debtors determine is relevant, the Debtors, in consultation with the Monitor,
the Committee, the DIP Lenders, the Pre-Petition Revolving Agent, and the Pre-Petition Term
Agent, may conduct the Auction in any manner that they determine wil achieve the maximum
value for the Assets, including, without limitation, conducting bidding for various lots of Assets,
if appropriate. The Debtors thereafter, in consultation with the Monitor, the Committee, the DIP
Lenders, the Pre-Petition Revolving Agent, and the Pre-Petition Term Agent, may offer the
Assets in such successive rounds as the Debtors, in consultation with the Monitor, the
Committee, the DIP Lenders, the Pre-Petition Revolving Agent, and the Pre-Petition Term
Agent, determine to be appropriate so as to obtain the highest or otherwise best bid or
combination of bids for the Assets. The Debtors, in consultation with the Monitor, the
Committee, the DIP Lenders, the Pre-Petition Revolving Agent, and the Pre-Petition Term
Agent, also may set opening bid amounts in each round of bidding as the Debtors determine to
be appropriate.

If Qualified Bidders submit Qualified Bids, then the Debtors, in consultation with the
Monitor, the Committee, the DIP Lenders, the Pre-Petition Revolving Agent, and the Pre-
Petition Term Agent, shall (i) promptly following the Bid Deadline, review each Qualified Bid
on the basis of the financial and contractual terms and the factors relevant to the sale process,
including those factors affecting the speed and certainty of consummating the Sale, and (ii) as
soon as practicable after the conclusion of the Auction, identify the highest or otherwise best
offer or combination of offers for the Assets (to the extent any such bides) is acceptable to
Debtors, in consultation with the Monitor, the Committee, the DIP Lenders, the Pre-Petition
Revolving Agent, and the Pre-Petition Term Agent, a "Successful Bid" and the bidder or bidders
making such bid, the "Successful Bidder"). At the Sale Hearing, the Debtors, after consultation
with the Monitor, the Committee, the DIP Lenders, the Pre-Petition Revolving Agent, and the
Pre-Petition Term Agent, may present the Successful Bid(s) to the Bankuptcy Court for
approvaL. At the hearing on the Canadian Sale Approval Motion, the Debtors wil present the
same Successful Bid(s) to the Canadian Court for approval as were presented to the Bankuptcy
Court. The Debtors reserve all rights not to submit any bid which is not acceptable to the
Debtors for approval by the Bankruptcy Couii and the Canadian Couii. The Debtors

acknowledge that the Stalking Horse Bid is a Qualified Bid and shall be submitted to the
Bankruptcy Coùrt and the Canadian Court for approval in the event that there are no other
Successful Bids. Except as otherwise provided herein or as restricted by the Stalking Horse
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Asset Purchase Agreement, the Debtors, in the exercise of their fiduciary duties, and upon
consultation with the Committee, the Monitor, the DIP Lenders, the Pre-Petition Revolving

Agent, and the Pre-Petition Term Agent, may adopt rules for bidding at the Auction that, in its
business judgment, wil better promote the goals of the bidding process, the Bankuptcy Code,
the CCAA or any order of the Bankuptcy Court or the Canadian Court entered in connection
herewith.

If no Qualified Bid is submitted by the Bid Deadline or all Qualified Bids that have been
submitted have been withdrawn prior to the Bid Deadline or the Auction Date, then the Debtors
shall cancel the Auction and accept the Stalking Horse Bid (in which case, the Successful Bid
shall be the Stalking Horse Bid, and the Successful Bidder shall be the Stalking Horse Bidder).

Break-Up Fee and Expense Reimbursement

To provide an incentive and to compensate the Stalking Horse Bidder for performing the
substantial due dilgence and incurring the expenses necessary and entering into the Stalking
Horse Asset Purchase Agreement with the knowledge and risk that arises from participating in
the sale and subsequent bidding process, the Debtors have agreed to pay the Stalking Horse
Bidder, under the conditions outlined herein and in the Stalking Horse Asset Purchase

Agreement, a break-up fee in the amount of $5,057,500, (the "Break-Up Fee") and to reimburse
the Stalking Horse Bidder for the reasonable out-of-pocket expenses associated with the Stalking
Horse Asset Purchase Agreement (in excess of the amounts paid prior to the Petition Date) in the
amount of $253,500 (the "Expense Reimbursement"). The Debtors wil take into account the
Break-Up Fee and Expense Reimbursement in each round of bidding with respect to the Stalking
Horse Bidder and with respect to a credit bid of the Pre-Petition Term Lenders that is not a Joint
Credit Bid.

The Break-Up Fee and the Expense Reimbursement shall be paid to be determined in
accordance with the Stalking Horse Asset Purchase Agreement.

The Break-Up Fee and Expense Reimbursement were a material inducement for, and a
condition of, the Stalking Horse Bidder's entry into the Stalking Horse Asset Purchase

Agreement. The Break-Up Fee and Expense Reimbursement shall be payable as set forth herein
and in the Bidding Procedures Orders.

To the extent that the DIP Lenders, Pre-Petition Revolving Lenders, Pre-Petition Term
Lenders is the Successful Bidder pursuant to a credit bid, the Break-Up Fee and Expense
Reimbursement shall not be paid to the Stalking Horse Bidder. To the extent that the DIP
Lenders, Pre-Petition Revolving Lenders, or Pre-Petition Term Lenders participate in a Joint
Credit Bid and such Joint Credit Bid is the Successful Bid, the Break-Fee and Expense

Reimbursement shall be paid to the Stalking Horse Bidder.

Overbid Amount; Minimum Bid Increment

There shall be an overbid amount that a Qualified Bidder or aggregate Qualified Bidders
must bid to exceed the Stalking Horse Bid ("Overbid Amount"), and that amount shall be at least
$6,200,000 for all bids made by Qualified Bidders. For example, (a) if a Qualified Bidder bids
the Overbid Amount, the next bid for any Qualified Bidder other than the Stalking Horse Bidder
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cannot be less than $208,500,000 ($202,300,000 plus $6,200,000) and (b) if the Stalking Horse
Bidder submits a bid in excess of the stalking horse bid set forth in the Stalking Horse Asset
Purchase Agreement, such bid cannot be less than $202,800,000 ($202,300,000 plus $500,000).
Subsequent bids and subsequent aggregate bids shall not be less than $500,000 in excess of the
preceding bid. The Debtors wil take into account the fact that the Break-Up Fee and Expense
Reimbursement is not payable in each round of bidding with respect to the Stalking Horse
Bidder and with respect to a credit bid of the Pre-Petition Term Lenders. The Debtors wil take
into account the fact that the Break-Up Fee and Expense Reimbursement wil be payable in each
round of bidding with respect to a Joint Credit Bid.

Acceptance of Qualified Bids

The Debtors shall sell the Assets to any Successful Bidder only upon the approval of a
Successful Bid by the Banuptcy Court after the Sale Hearing and by the Canadian Court after
the hearing on the Canadian Sale Approval Motion. The Debtors' presentation of a particular
Qualified Bid to the Bankuptcy Court and the Canadian Court for approval does not constitute
the Debtors' acceptance of the bid. The Debtors wil be deemed to have accepted a bid only
when the bid has been approved by the Bankuptcy Court at the Sale Hearing and the Canadian
Court at the hearing on the Canadian Sale Approval Motion. All counterparties to assumed

contracts reserve their right to object to the Debtors' selection of any Successful Bidder

(including the assignment of any of such objector's assumed executory contract or unexpired

lease thereto, provided, however, that any objection to such assignment on the basis of the cure
amount must be made and/or reserved as set forth in any order of the Bankuptcy Court or the
Canadian Court).

Sale Hearing

A Sale Hearing is scheduled for July 22, 2009 at 9:30 a.m. (prevailing Eastern Time) in
the Banuptcy Cour with Objections to the Sale to be fied on or before July 20,2009 at 12:00
p.m. Cure objections for all non-debtor parties to executory contracts and unexpired leases
(other than unexpired real property leases) must be fied on or before July 16,2009 at 4:00 p.m.
A hearing on the Canadian Sale Approval Motion wil be held in conjunction with the Sale
Hearing or no later than two (2) business days after the Sale Hearing. Following the approval of
the Sale of all or substantially all of the Assets to any Successful Bidder at the Sale Hearing and
at hearing on the Canadian Sale Approval Motion, if the Successful Bidder fails to consummate
an approved Sale within the later of (l) eleven days after the entry of the Sale Order and the
applicable waiting period in the Canadian Proceeding and (2) the expiration or termination of the
applicable HSR and, if applicable, Competition Act waiting periods, the Debtors, and upon
consultation with the Committee, the Monitor, the DIP Lenders, the Pre-Petition Revolving

Agent, and the Pre-Petition Term Agent, shall be authorized, but not required, to deem the next
highest or otherwise best Qualified Bid (the "Back-Up Bid" and the party submitting the Back-
Up Bid, the "Back-Up Bidder"), as disclosed at the Sale Hearing and in connection with the
Canadian Sale Approval Motion, the Successful Bid, and the Debtors in consultation with the
Committee, the Monitor, the DIP Lenders, the Pre-Petition Revolving Agent, and the Pre-
Petition Term Agent, shall be authorized, but not required, to consummate the sale with the
Back-Up Bidder submitting such bid without further order of the Bankuptcy Court or the
Canadian Court. The Back-Up Bid shall remain open until the first business day following the
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consummation of a Sale of the Assets to the Successful Bidder. The Debtors, in the exercise of
their business judgment, in consultation with the Committee, the Monitor, the DIP Lenders, the
Pre-Petition Revolving Agent, and the Pre-Petition Term Agent, as directed by the Term Lender
Group, reserve their right to the extent consistent with the Stalking Horse Asset Purchase
Agreement to change the date of the Sale Hearing and the hearing on the Canadian Sale
Approval Motion in order to achieve the maximum value for the Assets. Notwithstanding
anything to the contrary in this paragraph, the Stalking Horse Bidder shall not be considered a
Back-Up Bidder and the Stalking Horse Bid shall not be considered a Back-Up Bid, unless, prior
to the Sale Hearing, the Stalking Horse Bidder agrees otherwise.

Modifications

The Debtors, in prior consultation with the Monitor, the Committee, the DIP Lenders, the
Pre-Petition Revolving Agent, and the Pre-Petition Term Agent, may (a) determine which
Qualified Bid, if any, is the highest or otherwise best offer; and (b) reject at any time before entry

of an order of the Bankuptcy Court approving a Qualified Bid, any bid that is (i) inadequate or
insuffcient, (ii) not in conformity with the requirements of the Bankuptcy Code, the Bidding
Procedures, or the terms and conditions of sale, or (iii) contrary to the best interests of the
Debtors, their estates and creditors. Notwithstanding the foregoing, the provisions of this
paragraph shall not operate or be construed to permit the Debtors to (i) accept any Qualified Bid
that (x) does not require a bid deposit of at least $5,057,500 be placed in a protected, segregated
account, which shall serve as protection and security for the Stalking Horse Bidder as outlined
herein or (y) does not equal or exceed the. Overbid Amount, or (ii) impose any terms and
conditions upon the Stalking Horse Bidder that are contradictory to or in breach of the terms of
the Stalking Horse Asset Purchase Agreement other than any such terms and conditions set forth
in these Bidding Procedures or the Bidding Procedures Order.

Miscellaneous

The Auction and Bid Procedures are solely for the benefit of the Debtors and nothing
contained in the Bidding Procedures Order or Bid Procedures shall create any rights in any other
person or bidder (including without limitation rights as third party beneficiaries or otherwise)
other than the rights expressly granted to a Successful Bidder under the Bidding Procedures
Order. The bid protections incorporated in these Bidding Procedures are solely for the benefit of
the Stalking Horse Bidder.

Except as provided in the Bidding Procedures Orders and Bidding Procedures, the

Bankuptcy Court and the Canadian Court shall retain jurisdiction to hear and determine all
matters arising from or relating to the implementation of the Bidding Procedures Order and the
Canadian Bidding Procedures Order, respectively.

In the event the Stalking Horse Bidder is not the Successful Bidder, the Stalking Horse
Bidder shall have standing to object to the sale of the Assets or any portion thereof (including the
conduct of the Auction and interpretation of these bidding procedures) at the Sale Hearing and at
the hearing on the Canadian Sale Approval Motion.
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The Pre-Petition Term Secured Parties shall be deemed to have consented and waived
any and all applicable rights under section 363(f) of the Bankuptcy Code.
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