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AFFIDAVIT OF LINDA WAXMAN
(sworn December 29 ,2010)

I, Linda Waxman, Barrister and Solicitor, of the City of Toronto, make oath and say:

1. I am the Deputy Legal Director, Property Rights, Office of the Children’s
Lawyer, and authorized delegate for the Children’s Lawyer for the Province of

Ontario and as such have knowledge of the matters deposed to in this affidavit.

2. Where my knowledge is based on information and belief, the source of that
information, unless otherwise stated, is Susan Stamm, counsel at the Office of the

Children’s Lawyer, who has carriage of this matter.

3. Robert Mander (“Deceased”) died as a result of a suicide on or about March 17,

2010.

4, Ethan Glen Mander-Brooks (“Ethan”), born March 29, 2000 is a minor child, age
10. He is the only child of the Deceased.
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Ethan is not a named party in the within litigation. As sole beneficiary of the
Deceased’s estate, his interests in the Estate are protected by his mother Christine
Brooks (“Christine”), who is the Estate Trustee of the Estate. A true copy of
Robert Mander’s Last Will and Testament executed November 17, 2006 is
attached as Exhibit “A” to my affidavit.

RSM Richter Inc. (“RSM Richter”) is the court appointed receiver of the

Deceased’s estate and the Deceased’s corporations.

RSM Richter filed a motion, originally returnable on August 12, 2010, seeking
court approval of a settlement made between Ms. Brooks and RSM Richter,

concerning certain insurance policies in which Ethan is named beneficiary.

Counsel from this Office objected to the settlement being court approved without
proper compliance with the provisions of rule 7.08 of the Rules of Civil

Procedure.

The motion record filed by RSM Richter contains RSM Richter’s Supplement to
its Fourth, Fifth and Sixth Reports to the Court. The Supplement contains a
summary of the four insurance policies owned by the deceased: Policy Number
B171606-3 naming Ethan as beneficiary; Policy Number B239696-9 naming
Ethan as beneficiary; Policy Number B291578-2 naming Ethan as beneficiary;
and Policy Number B171605-1 on Ethan’s life naming Christine as owner. True
copies of the relevant pages from RSM Richter’s Supplement to its Fourth, Fifth
and Sixth Reports to the Court are attached as Exhibit “B” to my affidavit.

Counsel to RSM Richter has provided counsel from this Office with copies of the
Policies, and London Life has provided counsel from this Office with copies of

the three beneficiary designations naming Ethan as beneficiary, as follows:
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a. London Life Policy Number B171606-3 was established by the Deceased
on November 17, 2001 with benefits on death worth approximately
$85,462. The Deceased named Ethan as sole beneficiary, with Christine as
Ethan’s trustee. A true copy of London Life Policy Number B171606-3 is
attached as Exhibit “C” to my affidavit. A true copy of the beneficiary
designation in favour of Ethan, and signed insurance application is
attached as Exhibit “D” to my affidavit.

b. London Life Policy Number B239696-9 was established by the Deceased
on November 17, 2001 with benefits on death worth approximately
$54,992. The Deceased named Ethan as sole beneficiary, with Christine as
Ethan’s trustee. A true copy of London Life Policy Number B239696-9 is
attached as Exhibit “E” to my affidavit. A true copy of the beneficiary
designation in favour of Ethan, and signed insurance application is
attached as Exhibit “F” to my affidavit.

c. London Life Policy Number B291578-2 was established by the Deceased
on November 17, 2001 with benefits on death worth approximately
$135,783. The Deceased named Ethan as sole beneficiary, with Christine
as Ethan’s trustee. A true copy of London Life Policy Number B291578-2
is attached as Exhibit “G” to my affidavit. A true copy of the beneficiary
designation in favour of Ethan, and signed insurance application is
attached as Exhibit “H” to my affidavit.

d. London Life Policy Number B171605-1 on Ethan’s life with benefits on
Ethan’s death of $397,616 was established in November 2001 and named
the Deceased as owner and beneficiary and Christine as contingent owner.
A true copy of London Life Policy Number B171605-1 is attached as
Exhibit “I” to my affidavit.

RSM Richter advises at page 3 of the Supplement that the three London Life
Policies on the deceased’s life have an approximate value of $357,000, including
the cash value of paid-up additions and the deceased’s debt to London Life of
approximately $24,000.

RSM Richter sought approval of a settlement described as follows at page 3 and 4
of its Supplement:

“Ms. Brooks, as guardian of the Child, and the Receiver ... agreed to a
settlement in respect of the Policies pursuant to which the proceeds of the
Mander Policies [the three policies on the deceased’s life] (approximately
$357,000) will be split evenly between the Receiver and Ms. Brooks as
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guardian for the Child. The entire amount of the cash surrender of the
Child Policy [the policy on Ethan’s life] (approximately $20,000) will
[sic] paid to Ms. Brooks, as guardian of the Child.”

As noted above, counsel from this Office was advised of the settlement and
objected to it being approved without proper compliance with rule 7.08 of the
Rules of Civil Procedure, either with Christine as litigation guardian for Ethan, or
with the Children’s Lawyer as Ethan’s litigation guardian. As a result of the
concerns raised, RSM Richter obtained an endorsement from Justice Morawetz on

August 12, 2010 as follows:

“The relief in respect of the approval of the settlement between the
Receiver and Ms. Brooks, as guardian of Ethan Mander-Brooks is
adjourned to a date to be set by counsel to the Receiver. Adjournment is
to accommodate Ms. Brooks so that her role as proposed litigation
guardian as contemplated by R. 7 can be formalized”.

A true copy of Justice Morawetz’s endorsement is attached as Exhibit “J” to my

affidavit.

Following discussions with Christine, it was agreed that the Children’s Lawyer

would act for Ethan as his litigation guardian on the rule 7.08 approval motion.

RSM Richter claims the insurance proceeds on the basis of the UK House of
Lords decision in Foskett v. McKeown and others, [2001] 1 A.C. 102, a true copy
of which is attached as Exhibit “K” to my affidavit.

RSM Richter, in its Fourth Report to the Court claims that its review showed that
the Deceased had commenced misappropriating investor’s funds as early as 2003,
and that his only source of income was investor’s funds. The relevant pages from

RSM Richter’s Fourth Report are attached as Exhibit “L” to my affidavit.

In Foskett, supra, investors defrauded by the deceased in a property development

scheme, sought the proceeds of life insurance that the deceased had principally
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designated for the benefit of his three children. The deceased had paid 40% of the
premiums with misappropriated trust funds. The House of Lords permitted the
investors to trace the funds obtained from them into policy payments made by the
deceased, and permitted them to claim a proportionate share of the policy

proceeds, not only the funds spent on the premiums.

Although Foskett, supra, has never been applied to a Canadian case on similar
facts, it has received positive treatment by courts in Canada on the issue of tracing

or other points of law in fifteen reported Canadian cases.

In my opinion, if this matter was tried, it is possible that the Ontario Court would
permit RSM Richter, on behalf of the defrauded investors, to trace some or a
substantial portion of the premiums into the three policies on the Deceased’s life

and the one policy on Ethan’s life.

Christine has advised counsel from this Office that she has received no child
support for Ethan for the month of March or since the Deceased’s death on March
17, 2010.

A court order dated October 15, 2002 provided for support of $335.00 per month,
based upon disclosed income of $38,711.47 per year. A true copy of the October
15, 2002 order is attached as Exhibit “M” to my affidavit.

Christine has advised that child support changed gradually over the years. Support
increased to $500.00 per month at the end of 2003, and by the end of 2005
reached $1,200.00 per month.

In 2005, Christine advised that she sought an increase in support as the deceased’s

spending habits suggested that his income had increased substantially.
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Christine advised that in 2006, the deceased encouraged her to reduce her hours at
work and spend more time with Ethan. He raised the child support he was paying
to $4,000.00 per month. Christine advised that she took the summer off and that,
at times, the child support was her only income. When she went back to work,

she worked only 21 hours per week, based upon a new contract.

Christine advised that in the late summer and fall of 2008, the deceased’s
spending habits had escalated dramatically. She hired a family lawyer, Aaron
Franks, at Epstein Cole LLP, to negotiate a formal agreement, based upon what
she understood to be the deceased’s income (between $1.5 million and $1.8
million per year). Christine provided counsel for our Office with a note to the
deceased from Christine, which she advised was initialled by him shortly before
his death that confirms support at $8,000 per month beginning in August of 2009.
A true copy of the note, provided to my Office by Ms. Brooks, is attached as
Exhibit “N” to my affidavit.

Christine advised that she received child support at the $8,000 level commencing
September 2009 until February 2010.

Christine has advised our Office that she is supporting Ethan with the assistance

of family, and has not been working full-time during this difficult time.

The Children’s Lawyer is seeking this Honourable Court’s approval of the

following settlement on behalf of Ethan:

a. The proceeds of the three London Life Policies on the Deceased’s life
(with an approximate value of $357,000) shall be divided equally between
Ethan and RSM Richter, in its capacity as Court appointed Receiver.
London Life has confirmed that each of Ethan and RSM Richter shall
receive $178,537.97, plus accrued interest.

b. Ethan’s share shall be paid to the Accountant of the Superior Court of
Justice to Ethan’s credit, and held and invested for him until he attains the
age of 18 years.



c. Christine may make use of the Office of the Children’s Lawyer’s Minor’s
Funds procedure to obtain payment out of court for Ethan’s support while
he is a minor child under the age of 18 years.

d. Christine shall retain ownership of the policy on Ethan’s life (estimated at
$20,000).

A true copy of the Settlement Agreement, as signed by the parties is attached as Exhibit
“O” to my Affidavit.

29.In my opinion, the settlement is in Ethan’s best interests and I request this
Honourable Court’s approval of the settlement under rule 7.08 of the Rules of

Civil Procedure.

SWORN BEFORE ME at the City
of Toronto, in the Province of

Ontario tMs‘;ZThday of December, 2010

Y/

LINDA WAXMAN

N’ N N’ N N’ N

A Commissioner for Taking Oaths etc.
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This is Exhibit “A” referred to
in the Affidavit of Linda Waxman

sworn before me on the
1q "\day of December, 2010

I

A Commissioner, etc.







AFFIDAVIT OF EXECUTION OF WILL

I Peter R. Welsh, of the Town of Qakville, in the Province of Ontano, Barrister and
'“SOIICItorMAICELOKI'H—A“ND SAY: T

1. THAT I am onc of the subscribing witnesses to the Last Will and Testament of ROBERT

JOHN MANDER, dated November rr‘\QOOG which is hereunto annexed and marked as Exhibit
(14 A”.

2. THAT the testator was to the best of my knowledge and belief of the full age of eighteen

years at the time of execution of the Will and in my opinion was of sound mind, memory and
understanding,.

3. THAT the said Will was so executed by the said testator in the presenée of myself and
I ~ura (o\)a(d _, both of the Province of Ontario, who were both present
at the same time; WHEREUPON the said’ Louva Waed

and I did, in the presence of the Testator and of each other, attest and subscribe the said Will as
witnesses.

4, THAT no interlineations, alterations, erasures or obliterations were made thereon before

the Will was signed by the testator and the witnesses.

SWORN BEFORE ME
at the Town of Qakville
in the Province of

Ontan%l\bvembm 2006
. 8]

A COMMISSIONER FOR OATHS in and

ce of Ontario
for the Fioninse S Or Comimissioner, otc,
Regional Municipality of Halton, for
Peter R. Welsh, Barrister and Solicitor,
Expires December 17, 2007.

PETER R. WELSH

e’ vt e’ N Naaet Nt o’ Nt



THIS IS EXHIBIT “A™ MENTIONED AND
REFERRED TO IN THE AFFIDAVIT OF
EXECUTION OF WILL OF PETER R. WELSH

+Hh

i
SWORN BEFORE ME THIS / /DAY OF NOVEMBER, 2006.
.‘ h

A COMMISSIONER, ETC.

LOR! DENISE STEWART, 2 Commissioner, etc.,
Repional Municipality of Halton, for

Peter R. Welsh, Barrister and Soficitor.

Bxplres December 17, 2007.



THIS IS THE LAST WILL AND TESTAMENT

of me, ROBERT JOHN MANDER, of the City of Burlington in the Regional
Municipality of Halton and Province of Ontario.

I HEREBY REVOKE all Wills, Codicils, and other testamentary dispositions that I have

made before the time of signing this Will, and declare this only to be my Last Will and

Testament.

I HEREBYAPPOINT the mother of my son, CHRISTINE LYNNE BROOKS , as
Executor and Trustee of this my Will, but should CHRISTINE LYNNE BROOKS be or
become unable or unwilling to act before the trusts hereof have been fully performed, and
whether or not a Certificate of Appointment of Estate Trustee shall have been granted, 1
appoint my sister, MARGARET MANDER of Casa Grande, Arizona, United States of

America, as Executor and Trustee of this my Will and I hereafter refer to either of them

as my “Trustees™.

1 GIVE THE WHOLE of my property of whatsoever nature and kind and wheresoever

//)\/

©,

UJ"




situate, including any property over which I may have a general power of appointment, to

my Trustees, upon the following trusts, namely:

a. To pay out of and charge to the capital of my Estate:
i. my just debts, funeral, and testamentary expenses;
il all Estate, inheritance, succession, and death duties or taxes payable

in consequence of my death, whether imposed by or pursuant to the
law of any domestic or foreign jurisdiction whatsoever, that may be
payable in connection with the property passing (or deemed to pass
by any governing law) on my death, or in connection with any
insurance on my life, or in connection with any gifts or benefits
given or conferred by me either in my lifetime or by survivorship or
by this my Will or any Codicil thereto, and whether such duty or tax
be payable in respect of Estates or interests tat fall into possession at
my death or at any subsequent time; and 1 authorize my Trustees in
their uncontroiled discretion to pay any such duty or tax prior to the
due date thereof or to commute any such duty or tax on any interest
in expectancy; provided that the direction contained in this
subparagraph (ii) to pay out of and charge to the capital of my Estate
all Estate, inheritance, succession, and death duties or taxes shall not
extend to or include any such duties or taxes that may be payable by

a purchaser or transferee (other than one who is a beneficiary of or

-
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under this my Will or any Codicil thereto) in connection with any

property transferred to or acquired by such purchaser or transferee

upon or after my death pursuant to any agreement with respect to__

‘such property;
the expenses of administering my Estate and the trusts created

by this my Will and any Codicil to this my WilL

To deliver to my son, ETHAN GLEN MANDER-BROOKS for his own
use absolutely, all articles of personal, domestic and household use or

ornament belonging to me, about or belonging to or used in connection

with my home.

Subject as hereinbefore provided, I authorize my Trustees to use their
discretion in the realization of my Estate, with power to sell, call in and
convert into money all or any part or parts of my Estate not consisting of
money at such time or times, in such manner and upon such terms and
either for cash or credit or for part cash and part credit as my said Trustees
may in their absolute discretion deem advisable, wit power and discretion
to postpone the conversion of my Estate or any part or parts thereof for

such length of time as they may deem advisable, and I hereby declare that




my said Trustees may retain any portion of my Estate in the form in which
it may be at my death as an investment of my Estate for such length of time
as my said Trustees may in their discretion deem advisable and ‘my -
Trustees shall not be held responsible for any loss that may happen to my
Estate by reason of so doing. And I declare that my Trustees when making
any investments for my Estate may make investments which in their
absolute discretion they consider advisable, and my said Trustees shall not
be liable for any loss that may happen to my Estate in connection with any

such investment made by them in good faith.

I direct my Trustees to pay, transfer and deliver the residue of my Estate to
my son, ETHAN GLEN MANDER-BROOKS, for his own use
absolutely, provided my said son survives me for a period of Thirty (30)

days and attains the age of Twenty-five (25) years.

If my said son fails to survive me for a period of thirty (30) days, to deliver
the residue of my Estate to the mother of my son, CHRISTINE LYNNE

BROOKS, for her own use absolutely.

If my said son survives me for a period of thirty (30) days, but has not

o
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attained the age of Twenty-five (25) years, I direct that the residue of my

Estate be held in Trust until my said son, ETHAN GLEN MANDER

BROOKS, attains the age of Twenty-five (25) years, at which time the-

entire amount in Trust shall be delivered accordingly provided that until
such time as the entire amount in Trust is delivered as aforesaid, the
income and capital, or so much thereof as my Trustees in their absolute
discretion may consider necessary or advisable, may be used for the

general welfare, education, advancement and benefit of my said son.

Subject to the provisions of Paragraph 3(f) above, if any person should
become entitled to a share or other interest in my Estate before attaining the
age of majority, my Trustees are authorized to hold the share or other
interest of such person and to keep the same invested for such person until
he or she attains the age of majority and the receipt of the parent or
guardian of such child shall be a sufficient discharge to my Trustees for

any such payments made during the minority of such child.

I authorize my Trustees to make any payments for any person under the
age of majority or under any disability to any person responsible for the
care and confrol of that child or disabled person, and the receipt of such

parent, guardian or person with care and control shall be a sufficient




discharge to my Trustees.

FOR ALL PURPOSES contained in this my Will, in addition to all other powers -

conferred on my Trustees by this my Will or by any statute or law, my Trustees shall have

the following powers:

a. To sell, partition, exchange, or otherwise dispose of, or deal with, the
whole or any part of my real property, in such manner, at such time, and
upon such ferms as to credit or otherwise as my Trustees in their
uncontrolled discretion may consider advisable, with power to accept
mortgages for any part of the purchase price; also to mortgage, lease
without being limited as to term, repair, alter, improve, add to, or remove
any buildings thereon, and generally to manage such real estate. I also give
my Trustees power to execute and deliver such deeds, mortgages, leases, or
other instruments as may be necessary to effect such a sale, mortgage,
lease, or other disposition or dealing. The power of sale herein is

discretionary and not mandatory.

b. 1 authorize my Trustees to act for and represent my Estate as a Shareholder

in any corporation in which my Estate may at any time hold stock in the

/L/
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fullest and most unrestricted manner and as fully as I could if I were alive.

This authority shall extend to and include the right to authorize any

variation in the capital stock of the cofporation, to subscribe for and take - -

up any capital shares and other securities of the corporation, and to approve
or reject any proposed amalgamation or reorganization or subdivision or
dissolution of the said corporation. Any action so taken shall be binding on

all beneficiaries of this my Will.

At any time and from time to time to borrow money upon the security of
all or any assets of my Estate, in such manner, on such terms and
conditions, for such length of time, and for such purposes connected with
my Estate, as my Trustees in their uncontrolled discretion may consider
advisable, and such borrowing may be from any person or corporation
notwithstanding that such person or corporation may be a member of my
family or a bepeficiary or Trustee under my Will, and the person or
corporation from whom my Trustees borrow shall nevertheless be entitled
to receive and be paid for his, her, or its own benefit such interest as my

Trustees in their uncontrolled discretion may consider advisable.




To make all such allocations, elections, determinations, designations, and
distributions as my Trustees in their uncontrolled discretion shall consider
to be in the best interests of my Estate as a whole, and specifically any

allocations and elections as may be necessary under the Income Tax Act

Canada or any similar legislation of any province or other jurisdiction in
force from time to time. Where any specific funds, shares, or residue are
created under this my Will, my Trustees shall have the absolute power of
determination as to the specific assets which shall form such fund, share, or
residue, as the case may be. Any such allocations and elections once made

are not to be subject to review by anyone.

UNLESS OTHERWISE specifically provided, any reference in this my Will or in any
Codicil hereto to a person in terms of a relationship to another person determined by
blood or marriage and except for any issue of mine shall not include a person bom outside
marriage, or a person who comes within the description traced through another person
who was born outside martage and again except for any issue of mine, provided that any
person who was born outside marriage but whose parents subsequently married one
another shall not be regarded as a person being born outside marriage but shall be
regarded as having been bom in lawful wedlock to his or her parents, provided further
that any person who has been legally adopted shall be regérded as having been born in

lawful wedlock to the adopting parent.

i
q\.‘\\_

=




EVERY BENEFIT and bequest provided by this my Will, or gift made by me during my

lifetime, to the extent to which I am permitted by law so to designate, (as to the capital;

the income derived therefrom, or any asset substituted for such capital, and the income
derived from such substituted asset) is to be and remain the private and separate property
of the respective beneficiary concerned and is not at any time to form part of any
community of property which may exist between any sucﬁ beneficiary under this my Will

and his or her consort or any net Family Property as defined by the Family Law Act, as

amended; my intention being that the property hereby so bequeathed is to constitute the

separate and private property of cach relevant beneficiary concerned.

In the event that my said son, ETHAN GLEN MANDER-BROQKS, has not attained
the age of majority at the date of my death, and the mother of my son, CHRISTINE
LYNNE BROOKS, has predeceased me, it is my desire that the parents of my son’s
mother, BEVERLY BROOKS and GLEN BROOKS, be appointed the custodial parents
or guardians of my son; and to the extent I am permitted by law so to do I appoint them as
such. I further request that they apply within ninety (90) days of the date of my death for
a court order granting custody and guardianship of my said son to them. In the event that
the parents of my son’s mother, BEVERLY BROOKS and GLEN BROOKS, are
unable or unwiiling to be the custodial parents or guardians to my said son, it is m'y desire
that the sister of my son’s mother, CARIE GRANDFIELD, be appointed the custodial

parent or guardian of my said son; and to the extent I am permitted by law so to do I
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appoint her as such.

her.

/(.-
preceding pages of paper, subscribed my name this/ 7 day of November, 2006.

SIGNED, PUBLISHED AND )
DECLARED, by the said Robert John )
Mander as and for his Last Will and )

Testament, in the presence of us, both ) - ; \l& N
present at the same time, who, at his ) ?\M \&Q"“\ G’w&

request, in his presence and in the ) Robert John Mander
presence of each other, have hereunto )
subscribed our names as witnesses )

)

I would also request that she apply within ninety (90) days of the

date of my death for a court order granting custody and guardianship of my said son to

IN TESTIMONY WHEREOF I have to this my last Will, written upon this and nine (9)

Peter R, Welsh Lﬁ"uuiﬁ" Ao et
Suite 203, 1540 Comwall Road 222 Bawy Sk 5T Flv,
Oakville, Ontario L6J 7W5 sl €' z‘\j)a‘ Gritenna
Address Address '

: o
Barrister and Solicitor l?iu’«"‘a? ‘,‘f \ i Sela 2y }""V'

Occupation Occupation




This is Exhibit “B” referred to
in the Affidavit of Linda Waxman

sworn before me on the
')\T‘L\ day of December, 2010
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A éommissioner, etc.




Bg %06 6550 @69 SPE €0:4T7 B182-LT-d35
18

Page 3

3. LONDON LIFE INSURANCE POLICIES

At the time of Mander’s death, there were four insurance policies outstanding: three with
benefits payable upon his death (“Mander Policies”) and one payable upon the death of the
Child (“Child Policy”) which are summarized in Appendix “A” attached (collectively referred to
herein as the "Policies”™). The Child, through his gnardian, Ms. Brooks, is the beneficiary under
all the Mander Policies. London Life has confirmed that benefits are payable under the Mander
Policies and has agreed to hold those proceeds, for a time, pending a resolution of the dispute
between the Receiver and Ms. Brooks, as guardian of the Child. In addition, the Child Policy has
a cash surrender value. The Receiver and its counsel investigated the facts surrounding the
payment of premiums under the Policies. It appears that at leaét some of the premiums were
paid out of investor funds as Mander had no legitimate form of income at the time the
premiums were paid. The Receiver also received advice from its counsel on the applicable law.
Asa résult. the Receiver is of the view that the estate has an interest in some of the proceeds of

the Policies.

After numerous discussions am ong counsel, Ms. Brooks, as guardian of the Child, and the
Receiver, the parties agreed to a settlement in respect of the Policies pursuant to which the
proceeds of the Mander Policies (approximately $357,000'") will be split evenly between the
Receiver and Ms. BrookS as guardian for the Child. The entire amount of the cash surrender
value of the Child Policy (approximately $20,000) will paid to Ms. Brooks, as guardian of the
Child. The settlement agreement was not yet finalized as of the date of this report. Accordingly,
the Receiver contacted Ms. Brooks and summarized for her this section of the Supplemental

Report. Ms. Brooks concurred that the terms detailed in this Supplemental Report are

! Includes the cash value of the paid-np additions and Is net of Indebtedness (approximately $24,000) owed by
Mander to London Life.

RSM Richter

v
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consistent with the settlement she reached with the Receiver. As a result, the Receiver
recommends that the Court approve this settlement and authorize and direct it to enter into a
setilement agreement with Ms. Brooks on the basis set out above. Shomld Ms. Brooks take a
different position upon reviewing this Supplemental Report, the Receiver will advise the Court

on the return of this motion.

4 CO GROUP

As disclosed in the Sixth Report, on July 27, 2010 the Receiver sent a letter to Peter and Mandy
Sbaraglia seeking full and complete details of their assets, liabilities and/or information related
1o their personal and business affairs. Davis responded to the Receiver’s request advising that
his clients were away and would respond "as soom as they can”. As of the date of this

Supplemsental Report, the Receiver has not been advised when it will receive this information.

The Receiver has requested information from a number of financial institutions and brokerage
firms. The Receiver has received information from a number of financial institutions apd is
presently reviewing that information. Information requests are outstanding from Royal Bank of
Canada and HSBC Bank Canada. Once the Receiver has the financial information it requires

and has received a response from the Sharaglias to its letter dated July 27, 2010, the Receiver

will advance its investigation and, on completion, will report to Court: -

RSM Richter
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ext John Mander

Policy Number B171606-3 B239696-9 B201578-2 B171605-1

Insurance London Life London Life London Life London Life

Company

Life Insured Robert J. Mander Robert J. Mander Robert J. Mander Ethan G. Mander-

Brooks

Insuring Age 43 44 45 01

Policy Owner Robert J. Mander Robert J. Mander Robert J. Mander Robert J. Mander

Contingent Owner | N/A N/A N/A Christine Brooks

Beneflciary Ethan G. Mander- Ethan G. Mander- Ethan G. Mander- Robert J. Mander
Brooks (100%) Brooks (100%) Brooks (100%)

Plan 20 Year Payment Life | 20 Year Payment Life | 20 Year Payment 20 Year Payment Life
with annual with annual dividends | Life with annual with annual dividends
dividends dividends

Dividend Option __| Paid-up additions Paid-up additions Paid-up additions Paid-up additions

Policy Date Navember 17, 2001 October 10, 2002 June 12, 2003 November 27, 2001

Benefits (on death | $85,462 $54,992 $135,783 $397,616

of the life insured)
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London Life Insurance Company, Londo

London

==_life

London Life Insurance Company (London Life) agrees to pay benefits according to
the terms of the contract.

This policy is issued in Canada by London Life.

. D

Raymond L. McFeetors Allen Loney -
Chairman of the Board President and Chief Executive Officer

This policy represents an important part of your financial security. If anyone suggests
cancelling this policy for other coverage, ask for a written proposal. Then, getin touch
with London Life. We will be pleased to provide you with complete and accurate
information to enable you to make your decision based on all the facts.

67-0011-9/08 London Life and design are trademarks of London Life insurance Company
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Policy summary
Data
Life insured...............ccoooviiiiiiiiiiiiinn. ROBERT J MANDER
Insuring age .........co.oooveeciiii e, 43
Policyowner..........c...ooooveviiiieeiiee . ROBERT J MANDER
Beneficiary.........coocovvvmeee i, ETHAN G MANDER-BROOKS
100.0%
PIAN oo SRR 20 Year Payment Life
- with annual dividends
Dividend option ... Paid-up additions
Policy number ................................. B171606-3
Policy date..............cccooovoorermeerrraann. November 17, 2001
Benefits
On death of the life insured
Basic insurance ...........ccoeceeeee. $85,462

mzs 1S & TAUE COpPY
PREPARED FROM OUR RECORD:
POHDON LIFE § URANCE COMPANY
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Premiums

The total premium payable on the 17th day of each month consists of the following -
benefit premiums:

Benefit " Premium Prior to
Basic insurance $300.00 November 17, 2021

No premium payable on and aﬁer November 17, 2021.

Mode of payment is monthly (PPA).

Guaranteed values

Basic insurance benefit

-Date Age Cash value - $  Paid-up value - §
Nov 17, 2001 43 0.00 0
Nov 17, 2002 44 709.33 2,137
Nov 17, 2003 45 2,213.46 6,410
Nov 17, 2004 48 4,196.18 11,708
Nov 17, 2005 47 6,281.45 17,092
Nov 17, 2006 48 - 8,076.15 21,366
Nov 17, 2007 49 10,007.60 25,810
Nov 17, 2008 50 12,092.87 30,339
Nov 17, 2009 51 14,323.43 34,954
Nov 17, 2010 52 16,707.82 39,740
Nov 17, 2011 53 19,228.85 44,440
Nov 17, 2012 54 21,903.91 49,312
Nov 17, 2013 55 24,715.61 54,183
Nov 17, 2018 60 40,594.45 78,198
Nov 17, 2023 65 50,088.27 85,462
Nov 17, 2028 70 56,003.24 85,462
Nov 17, 2033 75 61,695.01 85,462
Nov 17, 2038 80 66,788.55 85,462
Nov 17,2043. - .85 ... 71,147.11 85,462

~ Nov 17, ,2_0_455_ .90 74,770.70 85,462
" Nov'17,2053 95 77,753.32 85,462
~'Nov.17, 2058~ "400 * ~  85,462.00 85,462

The 'guaranteed cash values shown above apply to the basic insurance benefit only.
Totalsvalue: gt any time includes the guaranteed cash value plus any dividend
acquired values.
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Basic insurance benefit

London Life will pay $85,462 on the death of the life insured.

Premiums

The agreements made by London Life are conditional on payment of premiums as shown
in the policy summary. The first premium is payable on November 17, 2001.

Premiums are payable monthly under London Life’s Pre-authorized payment agreement
(PPA). If the agreement stops and is either re-started or a different method of paying
premiums is selected, increased premiums may become payable due to higher -
administration charges then in effect.

If any premium other than the first is not paid within thirty-one days after it is due, the
contract ceases to be in force, except as provided in Premium loans. If proceeds become
payable within the thirty-one days, unpaid premiums will be deducted.

If any premium is paid by cheque or other promise to pay which is not honoured, the
premium will be considered unpaid.

Premium Vacation

Premium Vacation is an arrangement that permits the policyowner to apply available
dividends and/or existing values (dividend acquired values) to pay part or all of each .
premium due under the coniract, as described in the Use of dividends provision,-for a
selected period of time. The policy does not become paid-up if Premium Vacation is
chosen. '

Dividends are not guaranteed and may vary from time to time. Changes in the dividends
credited or actions by the policyowner, such as taking a policy loan, may cause the
dividends credited and/or existing values (dividend acquired values) to be insufficient to
pay the amount selected for Premium Vacation. In that event, other arrangements must
be made to pay that part of the premium which can no longer be paid under Premium
Vacation. Payment of the full premium, regardless of payment method selected, remains
at all times the responsibility of the policyowner.

The policyowner may discontinue Premium Vacation at any time by notifying London Life,
though income tax considerations may restrict flexibility when making other premium

payment arrangements. London Life may also discontinue Premium Vacation at any
time.

Guaranteed values
The guaranteed values at certain dates are shown in the policy summary. Values at other

dates will be calculated by London Life on the same basis. There are no values before
the first date for which an amount greater than zero is shown.

Dividends

Dividends apportioned by the directors of Lo_ndgn_Ufe _will__pe c»re‘dited to the contract at



Paid-up additions o . .

Each dividend credited will provide a paid-up insurance benefit, subject to the Use of
dividends provision. The paid-up insurance benefit will be paid in the same event and
subject to the same terms as the basic insurance benefit.

Use of dividends

Part or all of the paid-up insurance benefit may be surrendered for its cash value less
any indebtedness. On writien request and with the agreement of the policyowner and
London Life, part or all of the dividends credited, and/or part or all of the cash value of
the paid-up insurance benefit may be

¢ applied towards payment of premiums (Premium Vacation),
e applied to reduce any indebtedness, or
e paid in cash.

Use of policy values

The cash value of the contract is the cash value of the basic insurance benefit plus the
cash value of any paid-up additions.

Premium loans

If any premium is not paid, and if the contract has a cash value, London Life will keep the

contract in force until the indebtedness exceeds the cash value of the contract. Unpaid

premiums become indebtedness. The policyowner may start paying premiums again at
. any time while the contract is in force.

Cash loans
If the basic insurance benefit has a cash value, on written request London Life will make
a loan on the security of the contract. The maximum loan available at any time will be

e the cash value of the contract at the next anniversary of the policy date, discounted
to the date of the loan at the interest rate then applicable 1o the loan
® |ess existing indebtedness at the time of the loan.

The loan will be made within ninety days after receipt of the request for the loan.

Indebtedness
The indebtedness at any time is

e premium loans plus cash loans,
¢ less payments made to reduce indebtedness
¢ with interest to that time.

London Life sets the rate of interest and the times when interest is compounded, and
may change them. Payments to reduce indebtedness may be made at any time while
the contract is in force.

If the indebtedness becomes greater than the cash value of the contract, the contract
will cease to be in force.
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Paid-up insurance

On written request to London Life, this contract will be changed to a paid-up contract. If
there is indebtedness, paid-up additions are cancelled and their cash vaiue is applied to
reduce the indebtedness. Any remaining paid-up additions will continue to provide
paid-up additional insurance. Any remaining indebtedness is deducted from the cash
value of the basic insurance benefit. The amount of paid-up insurance will be

e the amount of paid-up insurance determined from the table of guaranteed values in
the policy summary for the date the contract is changed to paid-up (values for dates
not shown will be calculated by London Life on the same basis),

* muliplied by the cash value of the basic insurance benefit after deducting any
indebtedness, as described above, and

* divided by the cash value of the basic insurance benefit before deducting any
indebtedness.

There will be no other benefits in the paid-up contract.

Surrender for cash
On written request, London Life will pay

s the cash value of the contract
* Jess any indebtedness.

Payment will be made within ninety days after surrender of all rights under the contract.

Claims

Death claim

London Life must be provided with proof of death. London Life may also require proof
of the truth of the information in the application for the contract and for any amendment
or reinstatement of the contract.

Exceptions

Suicide

If the life insured commits suicide, while sane or insane, the amount of proceeds payable
with respect to that portion of any insurance benefit that has been continuously in force
with respect to that life insured, for less than two years immediately before the death of
that life insured, will be limited to the greater of the cash value of that portion and the
sum of the premiums paid for that portion during that period.

Settlement options

The payee may elect to have any proceeds thai are payable under the contract in one
sum applied o provide one or more of the following; subject to the rules and rates
London Life is using at that time:

a deposit account earning interest, )

periodic payments for a selected number of years up to 30,

periodic payments for. life; with payments guaranteed 10, 15 or 20 years as selected,
periodic payments as long as either of two persons lives, with payments guaranteed



London Life will issue a new policy if the proceeds are applied to provide periodic
payments.

General provisions

Contract
The contract is the agreement between the policyowner and London Life. |t consists of

e this policy,

¢ any amendment to the contract, and

¢ the application for the contract and for any amendment or reinstatement of the
contract.

The contract comes into force if

e the first premium has been paid,

® the policy has been delivered to the policyowner or the beneficiary, and

e there has been no change in the insurability of the life insured since the application
was completed.

The contract ceases to be in force when the basic insurance benefit ceases to be in force.

The signature of a London Life registrar is required to amend the contract or to waive
any of its terms.

Giving facts to London Life
London Life makes the contract on the basis of facts disclosed in the written application
for

® the contract,
& any amendment to the contract, and
® any reinstatement of the contract.

It is not sufficient that an agent, employee or medical examiner has knowledge of a fact.
If a fact that is material to the insurance benefits was not disclosed in the written
application, the contract may be deciared void.

Proof of birth date
If the date of birth of the life insured was not correctly disclosed, London Life may

¢ adjust the amount of the insurance benefiis for the correct date of birth,

e adjust any starting and expiry date of the insurance benefits and the date to which
premiums are payable, and

e cancel any insurance benefit not available because of age.

Beneficiary _
The policyowner may designate a beneficiary to receive the proceeds and may revoke
or change the desianation as permitted bv law.
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Reinstatement
London Life will put the contract back into force if

s application for reinstatement is made within two years after the contract ceased to
be in force, :

e the good health and insurability of the life insured are proved to the satisfaction of
London Life,

¢ overdue premiums with interest at a rate determined by London Life are paid, and

¢ indebtedness is paid to London Life.

Place of payment and currency
All payments to or by London Life will be made in Canada in lawful money of Canada.
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Application number: 1290555-6

Beneficiary

Name of beneficiary: Ethan G Mander-Brooks 100.0 %
Age: 1

Relationship to life to be insured: Son

Name of trustee: ‘Christine Lynne Brooks
Relationship to life to be insured: Mother

B

New insurance

Basic insurance: $85,462 for an even premium of $300.00
To maintain the requested even premium of $300.00 the coverage amounts shown may change.

Plan: 20 Pay Life Participating with dividend
option of Paid-up aAdditions

Mr Robert J Mander

Will this application replace other insurance held or being applied for on the life to be
insured with London Life or any other insurer?

No

Version (002.01.01) Page2of 9




App’

tion for life insurance - Part C L No. 1290555‘6

' n 'ig‘ 145—1 (MMM/DD/YYYY)

. RoRENY T MAgbEN

'Daté ot birth

The application consists of the data recorded electronically (Parts A
and B), this written portion (Part C), and all written statements
submitted in connection with the application. If the agplication
exercises a right in an existing London Life Instirance Company' (London
Life) policy or replaces an existing London Life' palicy, then the application
and written statements applicable to the existing policy are part of this
application and, where a right has been exercised, will be subject to the
terms of that right as set out in the existing policy.

1. The applicant(s), life/lives to be insured and premium waiver
insured(s):

{a} understand and agree that the answers and statements made
in Part A of this application, and in any written statements
submitted with this application, have been reviewed and the
answers as recorded are complete, accurate and true.

(b) witnessed the locking of all answers and statements made
Part A under number| 1L 270N A3 3W-"EVp

() understand and agree that misrepresentation of any information
may permit London Life to declare the contract void,

2. Information given by the applicant or a life to be insured or knowledge
of any representative of, or acting for, London Life is not knowledge
of London Life unless contained in the electronic or written portions
of the application. A representative is not authorized to place London
Life under any risk or obligation.

3. Except as provided under the Temporary insurance agreement no
insurance will be in force until statutory conditions for the policy’s
coming into effect have been met.

4. | designate the beneficiary(ies) as shown in Part A. Where the Civil
Code of Québec applies, any designation of an applicant's spouse
as beneficiary is irrevocable unless otherwise stipulated. If, in Part A,
| reserve the right to revoke any such designation, | stipulate that the
designation is revocable,

5. [Ihave received notifications describing the Medical Information Bureau
and the Customer interview program,

6. Any change in the insurability of any life to be insured occurring
following the complstion of the application must be cammunicated 1o
London Life prior to delivery of the palicy.

7. If the product applied for is a "participating” or "universal life” policy,
| understand:

+ and a representative has explained, that this product offers certain
features and values that are dependent upon the amount of annual
dividends (participating) or interest returns on amounts invested
from time to time (universal life), which are not guaranteed.

» changss in dividends or interest returns will significantly affect the
growth of certain values in my policy over time; this may affect the
availability, amount and timing of features such as policy loans, and
the ability to rely upon cash values/dividends to pay, in whols or in
part, future premiums,

* that the illustration presented to me is for information purposes only,
and that actual results under the policy will vary from those
ilustrated, depending upon future experience.

in

10.

Where existing London Life Insurance is to be replaced, the
existing insurance s termminated immediately when the
replacement insurance comes into force.

it authorized by you, we and our reinsurers may also release

information in our file to other life insurance companies to whom

you may apply for life or health insurance, or to whom a claim for
benefits may be submitted. information will also be released io
public health authorities if required by law,

Fot the purpose of the following consents and authorizations, the

terms "London Life” and “reinsurers* each include those acting on

their behalf.

| authorize and consent to:

(a) this insurance.

(b) London Life acquiring information about me and my health,

{c} such examinations, x-rays, electrocardicgrams, saliva, blood,
urine and other tests, as London Life may require to medically
underwrite my application for Insurance. The tests may
include, but are not limited to, tests for infection by the human
immunodeficiency virus (HIV, AIDS virus) and the presence
of drugs, nicotine or their by-products. Testing will be done by
an approved laboratory.

(d) London Life releasing the above Information and test results
to its reinsurers, if involved In the underwriting, and making a
brief report to the Medical Information Bureau.

(e) London Life releasing my medical findings and test results to
the physician shown in the electronic portion of the application.

{f) the exchange of non-health related information conceming me
within London Life to help me plan my financial security.

{(9) the use of my social insurance number for tax reporting,
identification and record keeping purposes,

(hy a personal interview andfor an Investigative
Consumer Report containing personal information
and/or credit information, that may be requested in
connection with this application.

() the policyowner, contingent ownet, bereficiary, heir, executor
or administrator of my estate providing London Life with all the
information and authorizations neaded for claim purposes in
the event of my death.

() for underwriting and claim purposes:

* any physician, medical practitioner, hospital, dlinic or other
medically related facility, insurance company, medical
information bureau, motor vehicle department, or other
organization, institution or person that has records or
knowledge of me or my health giving London Life and its
reinsurers any such information,

» the collection of such information by London Life and its
reinsurers from third persons and to the exchange of
information conceming me or my heaith within London Life.

A reproduction of the above consents and authorizations will be

as valid as the original and will commence the date the application

is signed. Where provided by law, these consents and
authorizations may he revoked prospectively at any time by elther

weitten or electronic notification to London Life.
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London Life Insurance Company, London, Canada

London
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London Life Insurance Company (London Life) agrees to pay benefits according to
the terms of the contract.

This policy is issued in Canada by London Life.

. D

Raymond L. McFeetors Allen Loney
Chairman of the Board President and Chief Executive Officer

This policy represents an important part of your financial security. If anyone suggests
cancelling this policy for other coverage, ask for a written proposal. Then, get intouch
with London Life. We will be pleased to provide you with complete and accurate
information to enable you to make your decision based on all the facts.

67-0011-9/08 London Life and design are trademarks of London Lite Insurance Company



Policy summary
Data
Life insured..............cooooooioooereeenn, ROBERT J MANDER
Insuring age .............ccoeeeeeeeeeeneiiiieee L 44 '
Policyowner...............c.c......ccccceiee....ROBERT J MANDER
Beneficiaty..............oooooovve.oooereeereeeeenen.. ETHAN G MANDER-BROOKS

. 100.0%
Plan ... 20 Year Payment Life
with annual dividends

Dividend option ...............ccooiiilL Paid-up additions
Policy number .........c..cc.c.cccnie... B239696-3
Policydate.................ooiiiiiiL Qctober 10, 2002
Benefits

On death of the life insured

Basic insurance .........oooceeeeeeeeeennnn. $54,992

TEUS IS A TRUE COPY
| PREPARAD FROM OUR RECORDS
FONBON LIEE ISURANCE CORDARY




Premiums

The total premium payable on the 10th day of each month consists of the following
" benefit premiums:

Benefit Premium . Priorto
Basic insurance $200.00 October 10, 2022

No premium payabie on and after October 10, 2022,

Mode of payment is monthly (PPA).

Guaranteed values

Basic insurance benefit

Date Age Cash value - $ Paid-up value - §
" Oct 10, 2002 44 ) 0.00 0
Oct 10, 2003 45 467.43 1,375
Qct 10, 2004 46 1,462.78 4,124
Oct 10, 2005 a7 2,766.09 7,534
Oct 10, 2006 48 4,135.39 10,943
Oct 10, 2007 49 5,317.72 13,693
Cct 10, 2008 50 6,588.04 16,553
Oct 10, 2009 51 7.962.84 19,467
Oct 10, 2010 52 9,431.12 22,437
Oct 10, 2011 53 10,992.90 25,406
Oct 10, 2012 54 12,653.65 28,486
Oct 10, 2013 55 14,407.90 31,620
Qct 10, 2018 60 24,729.90 47,678
Oct 10, 2023 65 32,230.81 54,892
Oct 10, 2028 70 36,036.25 54,892
Oct 10, 2033 75 39,698.72 54,992
Oct 10, 2038 80 42.976.24 54,992
- Oct'10;:2043 - -85 - 45,780.84 - 54,092
Oct 10,2048 . - 90 . .  48,112.50 54,992
l’”Oé’t'10:,_ 2053 85 50,031.72 54,982
P Y0et 10,2058 © 7 100 54,992.00 54,992

The guaranteed cash 'values shown above apply to the basic insurance benefit only.
Total value- af any time includes the guaranteed cash value plus any dividend
acquired values.
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Basic insurance benefit

London Life will pay $54,992 on the death of the life insured.

Premiums

The agreements made by London Life are conditional on payment of premiums as shown
in the policy summary. The first premium is payable on October 10, 2002.

Premiums are payable monthly under London Life’s Pre-authorized payment agreement
(PPA). If the agreement stops and is either re-started or a different method of paying
premiums is selected, increased premiums may become payable due to higher
administration charges then in effect.

If any premium other than the first is not paid within thirty-one days after it is due, the
contract ceases to be in force, except as provided in Premium loans. If proceeds become
payable within the thirty-one days, unpaid premiums will be deducted.

If any premium is paid by cheque or other promise to pay which is not honoured, the
premium will be considered unpaid.

Premium Vacation

Premium Vacation is an arrangement that permits the policyowner to apply availabie
dividends and/or existing values (dividend acquired values) to pay part or all of each
premium due under the contract, as described in the Use of dividends provision, for a
selected period of time. The policy does not become paid-up if Premium Vacation is
chosen.

Dividends are not guaranteed and may vary from time to time. Changes in the dividends
credited or actions by the policyowner, such as taking a policy loan, may cause the
dividends credited and/or existing values (dividend acquired values) to be insufficient to
pay the amount selected for Premium Vacation. In that event, other arrangements must
be made to pay that part of the premium which can no longer be paid under Premium
Vacation. Payment of the full premium, regardless of payment method selected, remains
at all times the responsibility of the policyowner.

The policyowner may discontinue Premium Vacation at any time by notifying London Life,
though income tax considerations may restrict flexibility when making other premium

payment arrangements. London Life may also discontinue Premium Vacation at any
time.

Guaranteed values
The guaranteed values at certain dates are shown in the policy summary. Values at other

dates will be calculated by London Life on the same basis. There are ho values before
the first date for which an amount greater than zero is shown.

Dividends

Dividends apportioned by the directors of London Life will be credited to the contraet at



Paid-up additions

Each dividend credited will provide a paid-up insurance beneﬁt subject to the Use of
dividends provision. The paid-up insurance benefit will be paid in the same event and
subject to the same terms as the basic insurance benefit.

Use of dividends

Part or all of the paid-up insurance benefit may be surrendered for its cash value less
any indebtedness. On written request and with the agreement of the policyowner and
London Life, part or all of the dividends credited, and/or part or all of the cash value of
the paid-up insurance benefit may be

® applied towards payment of premiums {Premium Vacation),
e applied to reduce any indebtedness, or
® paid in cash.

Use of policy values

The cash value of the contract is the cash value of the basic insurance benefit pius the
cash value of any paid-up additions.

Premium loans

If any premium is not paid, and if the contract has a cash value, London Life will keep the
contract in force until the indebtedness exceeds the cash value of the contract. Unpaid’
premiums become indebtedness. The policyowner may start paying premiums again at
any time while the contract is in force.

Cash loans
If the basic insurance benefit has a cash value, on written request London Life will make
a loan on the security of the contract. The maximum loan available at any time will be

e the cash value of the contract at the next anniversary of the policy date, discounted
to the date of the loan at the interest rate then applicable to the loan
® less existing indebtedness at the time of the joan.

The loan will be made within ninety days after receipt of the request for the loan.

indebiedness
The indebtedness at any time is

¢ premium loans plus cash loans, :
® Jess paymenis made io reduce indebtedness
®  with interest to that time.

London Life sets the rate of interest and the times when interest is compounded, and
may change them. Payments to reduce indebtedness may be made at any time while
the contract is in force.

if the indebtedness becomes greater than the cash value of the contract, the contract -
will cease to be in force.
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Paid-up insurance

On written request to London Life, this contract will be changed 1o a paid-up contract. If
there is indebtedness, paid-up additions are cancelled and their cash value is applied to
reduce the indebtedness. Any remaining paid-up additions will continue to provide
paid-up additional insurance. Any remaining indebtedness is deducted from the cash
value of the basic insurance benefit. The amount of paid-up insurance will be

® the amount of paid-up insurance determined from the table of guaranteed values in
the policy summary for the date the contract is changed to paid-up (values for dates
hot shown wili be calculated by London Life on the same basis),

* muliiplied by the cash value of the basic insurance benefit after deducting any
indebtedness, as described above, and

® divided by the cash value of the basic insurance benefit before deducting any
indebtedness.

There will be no other benefits in the paid-up contract.

Surrender for cash
On wriiten request, London Life will pay

® the cash value of the contract
® less any indebtedness.

Payment will be made within ninety days after surrender of all rights under the contract.

Claims -

Death claim :

London Life must be provided with proof of death. London Life may also require proof
of the truth of the information in the application for the contract and for any amendment
or reinstatement of the contract.

Exceptions

Suicide

If the life insured commits suicide, while sane or insane, the amount of proceeds payable
with respect to that portion of any insurance benefit that has been continucusly in force
with respect to that life insured, for less than two years immediately before the death of
that life insured, will be limited to the greater of the cash value of that portion and the
'sum of the premiums paid for that portion during that period.

Settlement options

The payee may elect to have any proceeds that are payable under the contract in one
sum applied to provide one or more of the following, subject to the rules and.rates
London Life is using at that time:

a deposit account earning interest,

periodic payments for a selected number of years up to 30,

periodic payments for life, with payments guaranteed 10, 15 or 20 years as selected,
periodic payments as long as either of two persons lives, with payments guaranteed

L I N B J



London Life will issue a new policy if the proceeds are applied to provide periodic
payments.

General provisions

Contract
The contract is the agreement between the policyowner and London Life. It consists of

* this policy,

¢ any amendment to the contract, and

e the application for the contract and for any amendment or reinstatement of the
contract.

The contract comes into force if

® the first premium has been paid,

® the policy has been delivered to the policyowner or the beneficiary, and

¢ there has been no change in the insurability of the life insured since the application
was compieted.

The contract ceases to be in force when the basic insurance benefit ceases to be.in force.

The signature of a London Life registrar is required to amend the contract or to waive
any of its terms.

Giving facts to London Life .
London Life makes the contract on the basis of facts disclosed in the written appiication
for

® the contract,
® any amendment to the contract, and
® any reinstatement of the contract.

It is not sufficient that an agent, employeée or medical examiner has knowledge of a fact.
If a fact that is material to the insurance benefits was not disclosed in the written
appiication, ithe contract may be declared void.

Proof of birth date
If the date of birth of the life insured was not correctly disclosed, London Life may

* adjust the amount of the insurance benefits for the correct date of birth,
adjust any starting and expiry date of the insurance benefits and the date to which
premiums are payabie, and

¢ cancel any insurance benefit not available because of age.

Beneficiary
The policyowner may designate a beneficiary to receive the proceeds and may revoke
or chanae the designation as permitted bv law.
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London Life will put the contract back into force if

* application for reinstatement is made within two years after the contract ceased to
be in force,

® the good health and insurability of the life insured are proved o the satisfaction of
London Life,

® overdue premiums with interest at a rate determined by London Life are paid, and

® indebtedness is paid to London Life.

Place of payment and currency
All payments to or by London Life will be made in Canada in lawful money of Canada.



This is Exhibit “F” referred to
in the Affidavit of Linda Waxman
sworn before me on the
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L { | File number: B239696-9
o Application number: 1290664-1

Beneficiary

Name of beneficiary: ETHAN G MANDER-BROOKS 100.0 %
Age: 2

Relationship to life to be insured: Son

Name of trustee: Christine Brooks
Relationship to life to be insured: Mother

New insurance

Basic insurance: $54,992 for an even premium of $200.00
To maintain the requested even premium of $200.00 the coverage amounts shown may change.

Plan: 20 pay Life Participating with dividend
option of Paid-up Additicns

'Mr ROBERT J MANDER

Will this application replace other insurance held or being applied for on the life to be
insured with London Life or any other insurer?
No

Version (002.02.00) Page2of 9
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App” tion for life insurance - Part C _ - No, 1290664_1

ey 18] 1957 e

The application consists of the data recorded electronically (Parts A
and B), this writlen portion (Part C), and all written statements
submitted in connection with the application. If the a?plication
exercises a right in an existing London Life Insurance Company! (London
Life) policy or replaces an existing London Life' policy, then the application
and written statements applicable to the existing policy are part of this
application and, where a right has been exercised, will be subject to the
terms of that right as set out in the existing policy.

1. The applicant(s), lifeflives to be insured and premium waiver
insured(s):

(a) understand and agree that the answers and statements made
in Part A of this application, and in any written statements
submitted with this application, have been reviewed and the
answers as recorded are complete, accurate and true.

(b) witnessed the locking ]

Part A under number}|, N\ £

(c) understand and agree that misrepr on of any information
may permit London Life to declare the contract void.

2. Information given by the applicant or a life to be insured or knowledge
of any representative of, or acting for, London Life is not knowledge
of London Life unless contained in the electronic or written portions
of the application. A representative is not authorized to place London
Life under any risk or obligation.

3. Except as provided under the Temporary insurance agreement no
insurance will be in force until statutory conditions for the policy's
coming Into effect have been met.

4. 1 designate the beneficiary(ies} as shown in Part A. Where the Civil
Code of Québec applies, any designation of an applicant's spouse
as beneficiary is irrevocable unless otherwise stipulated. If, in Part A,
| reserve the right to revoke any such designation, | stipulate that the
designaticn is revocable.

5. have recelved notifications deseribing the Medical Information Bureau
and the Customer interview program.

8. Any change in the insurability of any life o be insured occurring
following the completion of the application must be communicated to
London Llife prior to delivery of the policy.

7. If the product applied for Is a "participating” or "universal life" policy,
| understand:

* and a representative has explained, that this product offers certain
features and values that are dependent upon the amount of annual
dividends (participating) or interest returns on amounts invested
from time fo time (universal life), which are not guaranteed.

» changes in dividends or interest refums will significantly affect the
growth of certain values in my policy over time; this may affect the
availabifity, amount and timing of features such as policy loans, and
the ability to rely upon cash values/dividends to pay, in whole or in
part, future premiums.

* that the illustration presented to me is for information purposes only,
and that actual results under the policy will vary from those
illustrated, depending upon future experience.

10.

Where existing London Life insurance is to be replaced, the
existing insurance is terminated immediately when the
replacement insurance comss into force,

If authorized by you, we and our reinsurers may also release

information in our file to other life insurance companies to whom

you may apply for life or health insurance, or to whom a claim for
benefits may be submitted. Information will also be released to
public heaith autharities if required by law.

For the purpose of the following consents and authorizations, the

terms "London Life” and "reinsurers® each include those acting on

their behalf. ‘

| authorize and consent to:

(a) this insurance. » :

{b) London Life acquiring information about me and my health,

{¢) such examinations, x-rays, electrocardiograms, saliva, blood,
uring and other tests, as London Life may require to medically
underwrite my application for insurance. The tests may
include, but are not iimited to, tests for infection by the human
immunodeficiency virus (HIV, AIDS virus} and the presence
of drugs, nicotine or their by-products. Testing will be done by
an approved laboratory.

(d) London Life releasing the above information and test results
to its reinsurers, if involved in the underwriting, and making a
brief report to the Medical Information Bureau.

(e) London Life releasing my medical findings and test results to
the physician shown in the electronic portlon of the application,

{f) the exchange of non-health related information concerning me
within London Life to help me plan my financial security.

(9) the use of my social insurance number for tax reporting,
identification and record keeping purposes.

(h) a personal interview and/or an Investigative
Consumer Report containing personal information
and/or credit information, that may be requested in
connection with this application.

{ the policyowner, contingent owner, beneficiary, heir, executor
or administrator of my estate providing London Life with all the
information and authorizations needed for claim purposes in
the event of my death.

(i) for underwriting and claim purposes:

« any physician, medical practitioner, hospital, clinic or other
medically related facility, insurance company, medical
information bureau, motor vehicle department, or other
organization, institution or person that has records or
knowledge of me or my health giving London Life and its
reinsurers any such information.

« the collection of such information by London Life and its
reinsurers from third persons and te the exchange of
information concerning me or my health within London Life.

A reproduction of the above consents and authorizations will be

as valid as the origlnal and will commence the date the application

is signed. Where provided by law, these consents and
authorizatlons may be revoked prospectively at any time by either
written or electronic notification to London Life.

Page 1
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London Life Insurance Company (London Life) agrees to pay benefits according to
the terms of the contract.

- This policy is issued in Canada by London Life.

Raymond L. McFeetors Allen Loney
Chairman of the Board President and Chief Executive Officer

This policy represents an important part of your financial security. If anyone suggests
cancelling this policy for other coverage, ask for a written proposal. Then, get in touch
with London Life. We will be pieased to provide you with complete and accurate
information to enable you to make your decision based on all the facts.

67-0011-9/08 London Life and design are trademarks of London Life Insurance Company






— -
Policy summary

Data

Life insured...........cccooeeoiveiiiiiiiin . ROBERT J MANDER

Insuring age ................. R 45

Policyowner ......................................... ROBERT J MANDER

Beneficiary..........c.....cc..cco..................ETHAN G MANDER-BROOKS
-100.0%

Plan ..., 20 Year Payment Life
. with annual dividends

Dividend option.............c.cccco.oooo . Paid-up additions

Policy number.................................... B281578-2

Policy date.....................cccooooiinnen . June 12, 2003

Benefits

On death of the life insured

Basic insurance...........ooevveeennn. $135,783

THIS IS & TRUE Copy
PREPARED FRDM Gug RECORRe
FORBON H:rE SUZANCE COMPANY




Premiums

The total premium payable on the 12th day of each month consists of the following
benefit premiums:

Benefit Premium Prior to
Basic insurance $500.00 June 12, 2023

No premium payable on and after June 12, 2023.

Mode of payment is monthly (PPA).

Guaranteed values

Basic insurance benefit

Date Age Cash value - $ Paid-up value - $
Jun 12, 2003 45 0.00 0
Jun 12, 2004 46 1,181.31 3,385
Jun 12, 2005 47 3,693.29 10,048
Jun 12, 2006 48 6,992.82 18,602
Jun 12, 2007 49 10,455.29 27,021
Jun 12, 2008 50 13,428.93 33,674
Jun 12, 2008 51 16,633.41 40,589
Jun 12, 2010 52 20,095.88 47,796
Jun 12, 2011 53 23,802.75 55,128
Jun 12, 2012 54 27,740.46 62,460

- Jun 12, 2013 55 31,936.16 70,064
Jun 12, 2014 56 36,376.26 77,668
Jun 12, 2018 60 56,716.55 109,305
Jun 12, 2023 65 79,582.41 135,783
Jun 12, 2028 70 88,978.59 135,783
Jun 12, 2033 7% 98,021.74 135,783
Jun 12, 2038:7 .80 ' 106,114.41 135,783
_Jun 12,2043, .85  .-- 113,039.34 135,783
L .YJun-12,2048° - ‘90 ., 118,796.54 135,783
cdum 12,2058 5 U5 g5 123,535.37 135,783

Jun 12, 2058 100 . 133,783.00 135,783

The guardhteed icash values shown above apply o the basic insurance benefit only.
Total value at any time includes the guaranteed cash value pius any dividend
acguired values.



London

S ©
viﬁf@

X

= 4

Basic insurance benefit

London Life will pay $135,783 on the death of the life insured.

Premiums

The agreements made by London Life are conditional on payment of premiums as shown
in the policy summary. The first premium Is payable on June 12, 2003.

Premiums are payable monthly under London Life’s Pre-authorized payment agreement
(PPA}. If the agreement stops and is either re-started or a different method of paying
premiums is selecied, increased premiums may become payable due to higher
administration charges then in effect.

If any premium other than the first is not paid within thirty-one days after it is due, the
contract ceases to be in force, except as provided in Premium loans. If proceeds become
payable within the thirty-one days, unpaid premiums will be deducted.

If any premium is paid by cheque or other promise to pay which is not honoured, the
premium will be considered unpaid.

Premium Vacation

Premium Vacation is an arrangement that permits the policyowner to apply available
dividends and/or existing values (dividend acquired values) to pay part or all of each
premium due under the contract, as described in the Use of dividends provision, for a
selected period of time. The policy does not become paid-up if Premium Vacation is
chosen.

Dividends are not guaranteed and may vary from time to time. Changes in the dividends
credited or actions by the policyowner, such as taking a policy loan, may cause the
dividends credited and/or existing values (dividend acquired values) to be insufficient to
pay the amount selected for Premium Vacation. In that event, other arrangements must
be made to pay that part of the premium which can no longer be paid under Premium
Vacation. Payment of the full premium, regardiess of payment method selected, remains
at all times the responsibility of the policyowner.

The policyowner may discontinue Premium Vacation at any time by notifying London Life,
though income tax considerations may restrict flexibility when making other premium

payment arrangements. London Life may also discontinue Premium Vacation at any
time.

Guaranteed values
The guaranteed values at certain dates are shown in the policy summary. Values at other

dates will be calculated by London Life on the same basis. There are no values before
the first date for which an amount greater than zero is shown.

Dividends

Dividends apportioned by the directors of London Life will be credited to the contract at



JPaid-up additions

Each dividend credited will provide a paid-up insurance benefit, subject to the Use of
dividends provision. The paid-up insurance benefit will be paid in the same event and
subject to the same terms as the basic insurance benefit.

Use of dividends

Part or all of the paid-up insurance benefit may be surrendered for its cash value less
any indebtedness. On written request and with the agreement of the policyowner and
London Life, part or all of the dividends credited, and/or part or all of the cash value of
the paid-up insurance benefit may be

® applied towards payment of premiums (Premium Vacatlon)
e applied to reduce any indebtedness, or
e paid in cash.

Use of policy values

The cash vaiue of the contract is the cash value of the basic insurance benefit plus the
cash value of any paid-up additions.

Premium loans o

If any premium is not paid, and if the contract has a cash value, London Life will keep the
contract in force until the indebtedness exceeds the cash value of the contract. Unpaid )
premiums become indebtedness. The policyowner may start paying premiums again at
any time while the contract is in force. .

Cash loans
If the basic insurance benefit has a cash value, on written request London Life will make
a loan on the security of the contract. The maximum loan available at any time will be

® the cash value of the contract at the next anniversary of the policy date, discounted
to the date of the loan at the interest rate then applicable to the loan
® |ess existing indebtedness at the time of the loan.

The loan will be made within ninety days after receipt of the request for the loan.

indebtedness
The indebtedness at any time is

e premium loans plus cash loans,
® less payments made to reduce indebtedness
o with interest to that time.

London Life sets the rate of interest and the times when interest is compounded, and
may change them. Payments to reduce indebtedness may be made at any time while
the coniract is in force.

If the indebtedness becomes greater than the cash value of the contract, the contract
will cease to be in force.
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On written request to London Life, this contract will be changed to a paid-up contract. If
there is indebtedness, paid-up additions are cancelled and their cash value is applied to
reduce the indebtedness. Any remaining paid-up additions will continue to provide
paid-up additional insurance. Any remaining indebtedness is deducted from the cash
value of the basic insurance benefit. The amount of paid-up insurance will be

® the amount of paid-up insurance determined from the table of guaranteed values in
the policy summary for the date the contract is changed to paid-up (values for dates
not shown will be calculated by London Life on the same basis),

¢ multiplied by the cash value of the basic insurance benefit after deducting any
indebtedness, as described above, and

* divided by the cash value of the basic insurance benefit before deducting any
indebtedness.

There will be no other benefits in the paid-up contract.

Surrender for cash
On written request, London Life will pay

¢ the cash value of the contract
¢ |ess any indebtedness.

Payment will be made within ninety days after surrender of all rights under the contract.

Clai_ms -

Death claim

London Life must be provided with proof of death. London Life may also require proof
of the truth of the information in the application for the contract and for any amendment
or reinstatement of the contract.

Exceptions

Suicide

If the life insured commits suicide, while sane or insane, the amount of proceeds payable
with respect to that portion of any insurance benefit that has been continuously in force
with respect to that life insured, for less than two years immediately before the death of
that life insured, will be limited to the greater of the cash value of that portion and the
sum of thé premiums paid for that portion during that period.

Settiement options

The payee may elect to have any proceeds that are payable under the contract in one
sum applied to provide one or more of the following, subject to the rules and rates
London Life is using at that time:

a deposit account earning interest,

periodic payments for a selected number of years up to 30,

periodic payments for life, with payments guaranteed 10, 15 or 20 years as selected,
periodic payments as long as either of two persons lives, with payments guaranteed



London Life will issue a new policy if the proceeds are applied to provide periodic
payments.

Taxation

At the issue date, the policy is exempt from accrual taxation under Canadian federal
income tax legislation. This tax-exempt status is subject to change and will be reviewed
at each policy anniversary. London Life has, and reserves the right to make adjusiments
to the policy, in its discretion, in an effort to preserve the tax-exempt status. The
adjustment may be in the form of, but is not limited to, automatically surrendering part
or all of the paid-up insurance benefit, if any.

The cash value of any paid-up insurance benefit will be applied first to any unpaid
premiums and then to any indebtedness on the contract. Any remaining amount will be
paid in cash 1o the policyowner.

London Life may still be required to report an amount in the policyowner’s income for tax
purposes. This may occur as a result of a partial or complete disposition of the policy.
For tax purposes, a partial or complete disposition of the policy includes, but is not
limited to:

e a cash loan
¢ the surrender of the paid-up insurance benefit, if any,
e the partial or full surrender of the contract for its cash value, or some portion thereof.

If the dividend option is cash or accumulated dividends, the crediting of any dividends
may also require an amount to be included in the policyowner’s income for tax purposes.
Interest credited to any accumulated dividends is also subject to taxation.

General provisions

Contract
The contract is the agreement between the policyowner and London Life. it consists of

¢ this policy,

® any amendment to the contract, and

¢ the application for the coniract and for any amendment or reinstatement of the
contract.

The contract comes into force if

s the first premium has been paid,

¢ the policy has been delivered to the pohcyowner or the beneficiary, and

e there has been no change in the insurability of the life insured since the application
was completed.

The contract ceases to be in force when the basic insurance benefit ceases to be in force.

The signature of a London Life registrar is required to amend the contract or to waive
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Giving facts to London Life
London Life makes the contract on the basis of facts disclosed in the written application
for

* the contract, :
® any amendment to the contract, and
& any reinstatement of the contract.

It is not sufficient that an agent, employee or medical examiner has knowledge of a fact.
If a fact that is material to the insurance benefits was not disclosed in the written
application, the contract may be declared void.

Proof of birth date
If the date of birth of the life insured was not correctly disclosed, London Life may

¢ adjust the amount of the insurance benefits for the correct date of birth,

e adjust any starting and expiry date of the insurance benefits and the date to which
premiums are payable, and

e cancel any insurance benefit not available because of age.

Beneficiary
The policyowner may designate a beneficiary to receive the proceeds and may revoke
or change the designation as permitied by law.

Reinstatement .
London Life will put the contract back into force if

¢ application for reinstatement is made within two years after the contract ceased to
be in force,

¢ the good health and insurability of the life insured are proved to the satisfaction of
London Life, .

* overdue premiums with interest at a rate determined by London Life are paid, and

e ‘indebtedness is paid to London Life.

Place of payment and currency

All payments to or by London Life wiil be made in Canada in lawful money of Canada.
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{ (_; File number: B291578-2
Application number: 1447492-7

Beneficiary

Name of beneficiary: ETHEAN G MANDER-BROOKS 100.0 %
Age: 3 - -
Relationship to life to be insured: Son

Name of trustee: CHRISTINE L BROOKS
Relationship to life to be insured: Mother

New insurance

Basic insurance: $135,783 for an even premium of $500.00
To maintain the requested even premium of $500.00 the coverage amounts shown may change.

Plan: 20 Pay Life Participating with dividend
option of Paid-up Additions

Mr ROBERT J MANDER

Will this application replace other insurance held or being applied for on the life to be
insured with London Life or any other insurer?
No

Version {002.02.00) Page20f 9
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App’" tion for life insurance - Part C

v 1447492-7
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The application consists of the data recorded electronically (Parts A
and B), this written portion (Part C), and all written statements
submitted in connection with the application, If the a?plication
exercises a right in an existing Lendon Life Insurance Company’ (Londen
Life) policy or replaces an existing London Life” policy, then the application
and written statements applicable to the existing policy are part of this
application and, whare a right has been exercised, will be subject to the
terms of that right as set out in the existing policy.
1. The applicant(s), lifeflives fo be insured and premium waiver
insured(s):
{a} understand and agree that the answers and statements made
In Part A of this appfication, and in any written statements
submitted with this application, have been reviewed and the
answers as recorded are complete, aceurate and true.

(b) witnessed the locking of all answers and statements ma e in,
Part A under numberlfT5 1 6] -—-%@_ - i<t
(e) understand and agree that misrepreséntation of any information

may permit London Life to declare the contract void,

2. Information given by the applicant or a life to be insured or knowledge
of any representative of, or acting for, London Life is not knowledge
of London Life unless contained in the elsctronic or written portions
of the application. A representative is not authorized to place London
Life under any risk or obligation,

3. Except as provided under the Temporary insurance agreement no
insurance will be in force until statutory conditions for the policy’s
coming into effect have been met.

4. | designate the beneficiary(ies) as shown in Part A. Where the Clvil
Code of Québec applies, any designation of an applicant's spouse
as beneficlary is irrevocable unless otherwise stipulated. If, in Part A,
1 reserve the right to revoke any such designation, | stipulate that the
designation is revocable.

5. Ihave received notifications describing the Medical Information Bureau
and the Gustomer interview program.

6. Any change in the insurability of any life fo be insured oceurring
following the complstion of the application must be communicated to
London Life pricr to delivery of the policy.

7. It the product applied for is a "participating® or "universal life” policy,
| understand:

* and & representative has explained, that this product offers certain
features and values that are dependent upon the amount of annual
dividends (participating) or interest returns on amounts investad
from time to time (universal life), which are not guaranteed,

* changes in dividends or interest returns will significantly affect the
growth of certain values in my policy over time; this may affect the
availability, amount and timing of features such as policy loans, and
the ability to rely upon cash values/dividends to pay, in whole or in
part, future premiums.

* that the fllustration presented to me is for information purposes only,
and that actual results under the policy will vary from those
illustrated, depending upon future experience.

10.

Where existing London Life insurance is to be replaced, the
existing insurance is terminated immediately when the
replacement insurance comes into force.

if authorized by you, we and our reinsurers may also release
information in our file to other life insurance companies to whom
you may apply for iife or health insurance, or to whom a claim for
benefits may bs submitted. Information will also be released to
public health authorities if required by law.

For the purpose of the following consents and authorizations, the
terms “London Life" and "reinsurers® each include those acting on
their behalf.

[ authorize and consent to:

(a) this insurance. .
{b) London Life acquiring information about me and my health,
(c) such examinations, x-rays, electrocardiograms, saliva, blood,
urine and other tests, as London Life may require to medically
underwrite my application for insurance. The tests may
include, but are not limited to, tests for infection by the human
immunodeficiency virus (HIV, AIDS virus) and the presence
of drugs, nicotine or their by-products. Testing will be done by
an approved laboratory.

London Life releasing the above information and test results
to its reinsurers, if involved in the underwriting, and making a
brief report to the Medical Information Bureau.

Lendon Life releasing my medical findings and test results to
the physician shown in the electronic portion of the application,
the exchange of non-health related information conceming me
within London Life to help me plan my financial security.

the use of my soclal insurance number for tax reporting,
identification and record keeping purposes.

a personal interview andfor an Investigative
Consumer Report containing personal information
and/or credit information, that may be requested in
connection with this application.

the policyowner, contingent owner, beneficiary, heir, executor
or administrator of my estate providing London Life with alf the
information and authorizations needed for claim purposes in
the event of my death.

(} for underwriting and claim purposes:

« any physician, medical practitioner, hospital, clinic or other
medically related facility, insurance company, medical
information bureau, motor vehicle department, or other
organization, institution or person that has records or
knawledge of me or my health giving London Life and its
reinsurers any such information.

« the collection of such information by Londen Lifs and its
reinsurers from third persons and to the exchange of
informaltion concerning me or my health within London Life.

A reproduction of the above consents and authorizations will be
as valid as the original and will commence the date the application
is signed. Where provided by law, these consents and
authorizations may be revoked prospectively at any time by either
written or electronic netification to London Life.
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London Life Insurance Company (London Life) agrees to pay benefits according to
the terms of the contract.

This policy is issued in Canada by London Life.

%Q

Raymond L. McFeetors Alien Loney
Chairman of the Board President and Chief Executive Officer

This policy represents an important part of your financial security. If anyone suggests
cancelling this policy for other coverage, ask for a written proposal. Then, getintouch
with London Life. We will be pleased to provide you with complete and accurate
information to enable you to make your decision based on all the facts.

67-0011~9/08 London Life and design are trademarks of London Life Insurance Company
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Policy summary

On death of the life insured
Basic insurance................oooooo...... $397,616

Data
Life insured................................... ETHAN G MANDER-BROOKS
Insuringage...................... ................ 01
Policyowner...........ccooooovviioieeeeae. ROBERT J MANDER
Beneficiary...............ccocoeevvivcicceieenn. ROBERT J MANDER
Contingent owner............................... CHRISTINE BROOKS
Plan ... e 20 Year Payment Life
with annual dividends
" Dividend option ................................ Paid-up additions
Policy number ....................c.cooeeneee. B171605-1
Policydate......................coooviin November 27, 2001
Benefits

Policyowner - ROBERT J MANDER
Life insured - ETHAN G MANDER-BROOKS

Policy number - B171605-1
Issue date - March 24, 2010
HAMILTON METRO - 19035-4



Premiums

The total premium payable on the 27th day of each month consists of the following
benefit premiums: ’

Benefit Premium Prior to
Basic insurance $500.00 November 27, 2021

No premium payable on and after November 27, 2021.

Mode of payment is monthly (PPA).

Guaranteed values

Basic insurance benefit

Date . Age  Cashvalue-$ Paid-up value - $
Nov 27, 2008 9 23,658.15 143,142
Nov 27, 2010 10 27,674.07 164,215
Nov 27, 2011 11 31,888.80 185,289
Nov 27, 2012 12 36,342.10 208,760
Nov 27, 2013 13 40,994.20 228,232 -
Nov 27, 2014 14 45,845.12 249,703
Nov 27, 2015 15 50,815.32 271,174
Nov 27, 2016 16 55,984.33 292,645
Nov 27, 2017 17 61,272.62 313,719
Nov 27, 2018 18 66,879.01 . 335,588 -
Nov 27, 2019 19 72,843.25 357,854
Nov 27, 2020 20 79,046.06 380,518
Nov 27, 2025 25 91,928.81 397,616
Nov 27, 2030 30 102,664.45 397,616
Nov 27, 2035 35 115,229.11 397,616
Nov 27, 2040 40 130,537.33 397,616
Nov 27, 2045 45 148,708.38 397,616
Nov 27, 2050 50 169,702.50 397,616
Nov 27, 2055 55 193,877.56 397,616
Nov 27, 2060 60 220,000.93 397,616
Nov 27, 2065 65 245,488.11 397,616
Nov 27, 2070 70 269,941.50 397,616
Nov 27, 2075 75 293,599.65 397,616
Nov 27, 2080 80 315,110.68 397,616
Nov 27, 2085 85 333,878.15 397,616
Nov 27, 2090 90 349,186.37 - 397,616
Nov 27, 2095 95 361,751.03 397,616
Nov 27, 2100 100 397,616.00 397,616

The guaranteed cash values shown above apply to the basic insurance benefit only.
Total vaiue at any time includes the guaranteed cash value plus any dividend
acquired values.




—\v\/

e g

London

= life
- 2

Basic insurance benefit

London Life will pay $397,616 on the death of the life insured.

Premiums

The agreements made by London Life are conditional on payment of premiums as
shown in the policy summary. The first premium is payable on November 27, 2001.

Premiums are payable monthly under London Life’s Pre-authorized payment
agreement {PPA). If the agreement stops and is either re-started or a different
method of paying premiums is selected, increased premiums may become payable
due to higher administration charges then in effect.

If any premium other than the first is not paid within thirty-one days after it is due,
the contract ceases to be in force, except as provided in Premium loans. If
proceeds become payable within the thirty-one days, unpaid premiums will be
deducted.

If any premium is paid by cheque or other promise to pay which is not honoured,
the premium will be considered unpaid.

Premium Vacation

Premium Vacation is an arrangement that permits the policyowner io apply
available dividends and/or existing values (dividend acquired values) to pay part
or all of each premium due under the contract, as described in the Use of dividends
provision, for a selected period of time. The policy does not become paid-up if
Premium Vacation is chosen.

Dividends are not guaranteed and may vary from time to time. Changes in the
dividends credited or actions by the policyowner, such as taking a policy loan, may
cause the dividends credited and/or existing values (dividend acquired values) to
be insufficient to pay the amount selected for Premium Vacation. In that event,
other arrangements must be made to pay that part of the premium which can no
longer be paid under Premium Vacation. Payment of the full premium, regardless
of payment method selected, remains at all times the responsibility of the
policyowner.

The policyowner may discontinue Premium Vacation at any time by notifying
London Life, though income tax considerations may restrict flexibility when making
other premium payment arrangements. London Life may also discontinue Premium
Vacation at any time.

Guaranteed values

The guaranteed values at certain dates are shown in the policy summary. Values
at other dates will be calculated by London Life on the same basis. There are no
values before the first date for which an amount greater than zero is shown.

Dividends

Dividends apportioned by the directors of London Life will be credited to the
contract at each anniversary of November 27, 2001. A dividend will not be credited
at the first anniversary unless the premi_um then due is paid.
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Paid-up additions

Each dividend credited will provide a paid-up insurance benefit, subject to the Use
of dividends provision. The paid-up insurance benefit will be paid in the same event
and subject to the same terms as the basic insurance benefit.

Use of dividends

Part or all of the paid-up insurance benefit may be surrendered for its cash value
less any indebtedness. On written request and with the agreement of the
policyowner and London Life, part or all of the dividends credited, and/or part or
all of the cash value of the paid-up insurance benefit may be

® applied towards payment of premiums {Premium Vacation),
® applied to reduce any indebtedness, or
® paid in cash.

Use of policy values

The cash value of the contract is the cash value of the basic insurance benefit plus
the cash value of any paid-up additions.

Premium loans .

If any premium is not paid, and if the contract has a cash value, London Life will
keep the contract in force until the indebiedness exceeds the cash value of the
contract. Unpaid premiums become indebtedness. The policyowner may start
paying premiums again at any time while the contract is in force.

Cash loans '
If the basic insurance benefit has a cash value, on written request London Life will
make a loan on the security of the contract. The maximum loan available at any
time will be

® the cash value of the contract at the next anniversary of the policy date,
discounted to the date of the loan at the interest rate then applicable to the loan
® less existing indebtedness at the time of the loan.

The loan will be made within ninety days after receipt of the request for the loan.

Indebtedness
The indebtedness at any time is

. premium loans plus. cash loans,
* less payments made to reduce indebtedness
¢ with interest to that time.

London Life sets the rate of interest and the times when interest is compounded,
and may change them. Payments to reduce indebtedness may be made at any time
while the contract is in force.

If the indebtedness becomes greater than the cash value of the contract, the
contract will cease to be in force.

Indebtedness will be deducted in determining the proceeds under the contract.
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- Paid-up insurance

On written request to London Life, this contract will be changed to a paid-up
contract. If there is indebtedness, paid-up additions are cancelied and their cash
value is applied to reduce the indebtedness. Any remaining paid-up additions will
continue to provide paid-up additional insurance. Any remaining indebtedness is
deducted from the cash value of the basic insurance benefit. The amount of paid-up
insurance will be

* the amount of paid-up insurance determined from the table of guaranteed
values in the policy summary for the date the contract is changed to paid-up
(values for dates not shown will be caiculated by London Life on the same
basis), ‘

¢ multiplied by the cash value of the basic insurance benefit after deducting any
indebtedness, as described above, and

¢ divided by the cash value of the basic insurance benefit before deducting any
indebtedness.

There will be no other benefits in the paid-up contract.

Surrender for cash
On written request, London Life will pay

the cash value of the contract
® less any indebtedness.

Payment will be made within ninety days after surrender of all rights under the
contract. :

Claims

Death claim

London Life must be provided with proof of death. London Life may also require
proof of the truth of the information in the application for the contract and for any
amendment or reinstatement of the contract.

Exceptions

Suicide

If the life insured commits suicide, while sane or insane, the amount of proceeds
payable with respect to that portion of any insurance benefit that has been
continuously in force with respect to that life insured, for less than two years
immediately before the death of that life insured, will be limited to the greater of the
cash value of that portion and the sum of the premiums paid for that portion during
that period.
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Settlement options

The payee may elect to have any proceeds that are payable under the contract in
one sum applied to provide one or more of the following, subject to the rules and
rates London Life is using at that time:

e a deposit account earning interest,

e periodic payments for a selected number of years up to 30,

e periodic payments for life, with payments guaranteed 10, 15 or 20 years as
selected,

¢ periodic payments as long as either of two persons lives, with payments
guaranteed 10, 15 or 20 years as selected, and

¢ any other settlement option London Life is issuing at that time.

London Life will issue a new policy if the proceeds are applied to provide periodic
payments.

General provisions

Contract
The contract is the agreement between the policyowner and London Life. It consists
of

® this policy,

¢ any amendment to the contract, and

¢ the application for the contract and for any amendment or reinstatement of the
: contract.

The coniraci comes into force if

¢ the first premium has been paid,

the policy has been delivered to the policyowner or the beneficiary, and

e there has been no change in the insurability of the life insured since the
application was completed.

The contract ceases to be in force when the basic insurance benefit ceases to be
in force.

The signature of a London Life registrar is required to amend the contract or to
waive any of its terms.

Giving facts to London Life
London Life makes the contract on the basis of facts disclosed in the writien
application for

e the contract,
¢ any amendment to the contract, and
® any reilnstatement of the contract.

1t is not sufficient that an agent, employee or medical examiner has knowledge of
a fact. If a fact that is material to the insurance benefits was not disclosed in the
written application, the contract may be declared void.
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Proof of birth date
If the date of birth of the life insured was not correctly disclosed, London Life may

® adjust the amount of the insurance benefits for the correct date of birth,

¢ adjust any starting and expiry date of the insurance benefits and the date to
which premiums are payabile, and

* cancel any insurance benefit not available because of age.

Beneficiary
The policyowner may designate a beneficiary to receive the proceeds and may
revoke or change the designation as permitted by law.

Contingent owner

On the death of the policyowner, the contingent owner, if living, becomes the new
policyowner. The life insured is the contingent owner after any other contingent
owner. On writien request, the policyowner may make, revoke or change a
contingent owner appointment as permitted by law.

If there is more than one policyowner, and unless {and to the extent) the
policyowner and London Life agree otherwise, the death of the policyowner means
the death of .

® the last surviving policyowner, if the right of survivorship applies.
® the first policyowner to die, if the right of survivorship does not apply.

The right of survivorship means a deceased policyowner’s interest in the policy
passes directly to the surviving policyowners.

Reinstatement
London Life will put the contract back into force if

¢ application for reinstatement is made within two years after the contract ceased
to be in force,

¢ the good health and insurability of the life insured are proved to the satisfaction
of London Life,

¢ overdue premiums with interest at a rate determined by London Life are paid,
and :

® indebtedness is paid to London Life.

Place of payment and currency
All payments to or by London Life will be made in Canada in lawful money of
Canada.
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House of Lords

Foskett v McKeown and others

1999 March 15, 16, 17, 22; Lord Browne-Wilkinson, Lord Steyn,
2000 May 18 Lord Hoffmann, Lord Hope of Craighead
- and Lord Millett

Trusts — Trustee — Breach of trust — Trustee fraudulently using trust moneys to pay
premiums on policy of life insurance — Policy held for benefit of imnocent
volunteers — Whether trust moneys traceable into policy proceeds — Whether

trust beneficiaries entitled to share of proceeds

In 1988 a number of purchasers entrusted a total of £2-6m to M and an associate
for a property development scheme in Portugal on terms that within two years the
developed plots would be conveyed to the purchasers or their money repaid with
interest. The scheme was never carried out. M, in breach of trust, used some
£2.0,440 of the purchasers’ money to pay two annual premiums for 1989 and 1990
on a whole life insurance policy effected in 1986. There was a dispute as to the extent
to which he used trust moneys to pay the premium for 1988. The policy provided
that, in consideration of the first premium and of the further premiums payable under
the policy, a specified death benefit was to be paid on M’s death, namely whichever
was greater of £1m and the aggregate value of units notionally allocated to the policy.
The policy provided for those units to be allocated on receipt of each premium, and
that units were to be cancelled each year in order to meet the cost of the life cover for
that year. The surrender value of the policy was the aggregate value of the
uncancelled units from time to time. In 1989 M divested himself of any beneficial
interest in the policy, appointing it to be held principally for the benefit of his three
children, the third to fifth defendants. In r991 M committed suicide, whereupon the
insurers paid to the trustees of the policy, the first and second defendants, £1m, as
the death benefit due under it. In 1994 the purchasers obtained a declaration that the
land in Portugal and the shares in the company which was to develop it were held in
trust for the purchasers. They also obtained £600,000 under a.compromise with the
bank from whose accounts the money had been misappropriated. The purchasers
then brought an action claiming the proceeds of the policy. The judge held that they
could recover 53-46% of the proceeds as representing the extent to which their money
had contributed to the investment value of the policy at the date of M’s death. The -
Court of Appeal held, allowing an appeal by the third to fifth defendants, thar the use
of the purchasers’ money to pay the premiums could not give them an equitable
interest in the death benefit nor could it give them a share in the proceeds of the policy
proportionate to the premiums paid with their money and that they were limited to a
restitutionary charge over the proceeds of the policy to the extent that their money
could be traced into the premiums with interest thereon. .

On appeal by the purchasers and cross-appeal by the third to fifth defendants—

Held, (1) dismissing the cross-appeal, that the remedy claimed by the purchasers
was a proprietary remedy, and the compensation obtained by them in earlier
proceedings could not deprive them of their proprietary interest in their own money; -
that, since the policy proceeds were paid in consideration of the receipt of all the
premiums payable under the policy, the purchasers were able to follow their money
into the policy when the premiums were paid and from there into the hands of the
trustees when the death benefit was paid to them, so as to obtain reimbursement from
the policy proceeds of the amount of the premiums paid with their money with
interest ( post, pp 108C—D, I12B, I I3E~F, IT5E-G, II7G~X118C, XXI9E—H, 14 5D—E).

(2) Allowing the appeal (Lord Steyn and Lord Hope of Craighead dissenting),
that, where a trustee wrongfully used trust money to provide part of the cost of
acquiring an asset, the beneficiary was entitled, at his option, either ro claim a
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proportionate share of the asset or 1o enforce a lien upon it to secure his personal
claim against the trustee for the amount of the misapplied money; that it was
immaterial whether the trustee mixed the trust money with his own in a single fund
before using it to acquire the asset, or made separate payments, either simultaneously
or sequentially, out of the differently owned funds to acquire a single asset; that
volunteers deriving title otherwise than for value could be in no better position than
the wrongdoer notwithstanding their innocence of any wrongdoing; and that,
accordingly, since the purchasers could trace trust money through the premiums into
the policy money, and since the beneficiaries of the policy were volunteers and had
not themselves contributed to the premiums, the purchasers were entitled to a share
in the policy proceeds proportionate to the premiums paid out of the trust money
(post, pp 108D, TO9H—IIOE, IIB—E, IISE-G, H—II6B, C-D, I27F-H, 129B-C,
I129H—I30C, 13IG—132G, 134C—E, L39F—I40A, 14XA—C, 145D—E). :

Dictum of Sir George Jessel MR in In re Hallett’s Estate; Knatchbull v Hallett
(1880) 13 ChD 696, 709, CA disapproved. '

Decision of the Court of Appeal [1998] Ch 265; [1998] 2 WLR 298; [1997] 3 All
ER 392 varied. '

The following cases are referred to in the opinions of their Lordships:

‘Baxter House Inc v Rosen (1967) 278 NYSz2d 442 :

D’Avigdor-Goldsmid v Inland Revenue Comrs [1953)] AC 3475 [1953] 2 WLR 3725
[1953)  AllER 403, HL(E) . ' '

Diplock, In re; Diplock v Wintle [1948} Ch 465; [1948) 2 AL ER 318, CA

Edinburgh Corpnv Lord Advocate (1879) 4 App Cas 823, HL(Sc)

Edinburgh, Magistrates of v McLaren (1881) 8 R 140, HL(5¢)

El Ajou v Dollar Land Holdings plc [1993] 3 AL ER 717

Falcke v Scottish Imperial Insurance Co (1886) 34 ChD 234, CA

Frith v Cartland (1865) 2H & M 417

Hallett’s Estate, In re; Knatchbull v Hallett (1880) 13 ChD 696, CA

Holmes v Gilmarn (1893) 138 NY 369

Jones v De Marchant (19x16) 28 DLR 561

Jones (F C) & Sons (Trustee of the Property of) v Jones [1997] Ch x59; [1x996]
3 WLR 703; [1996] 4 ALER 721, CA

Leslie, In ve; Leslie v French (1883) 23 ChD 552

Lobman v General American Life Insurance Co (1973) 478 Fad 719

Luptorn v White (x808) 15 Ves 432

Primeau v Granfield (1911) 184 F 480

Sandeman & Sons v Tyzack and Branfoot Steamship Co Ltd [1913] AC 680, HL(Sc)

Scott v Scott (1963) t09 CLR 649

Skaler v Trowbridge (1877) 28 NJEq 595

Sinclair v Brougham [1914] AC 398, HL(E)

Thum v Wolstenkolme (1900) 6T P 537 ' _

Tilley’s Will Trusts, Inre [1967] Ch 1179; [1967] 2 WLR 1533;[1967] 2 AlER 303

Truelsch v Northwestern Mutual Life Insurance Co (1925) 202 NW 352

Vorlander v Keyes (1924) 1 Fad 67

The following additional case was cited in argument:

Halifax Building Society v Thomas {1996] Ch 217; [1996] 2 WLR 63; [1995] 4 All
ER 673, CA '

APPEAL from the Court of Appeal

This was an appeal by the plaintiff, Paul Foskett, acting on his own behalf
and on behalf of 219 other poténtial purchasers of plots of land at Mount
Eden, Algarve, Portugal, and a cross-appeal by the third to fifth defendants,
Daragh Timothy Murphy, Jason John Murphy and Louise Mary Murphy
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(the children of Timothy Mary Murphy, deceased, and the principal
beneficiaries under a policy of life insurance effected by him), from a
decision of the Court of Appeal (Sir Richard Scott V-C and Hobhouse LJ;
Morrict L] dissenting) on 21 May 1997 allowing an appeal by the third to
fifth defendants from a decision of Laddie J on 12 July 1996 on a summons
for summary judgment under RSC Ord 14, awarding the plaintiff 53-46% of
the death -benefit paid to the first and second defendants, Jean Elizabeth
McKeown and Michael John Nelson. '

On 18 December 1997 the House of Lords (Lord Lloyd of Berwick, Lord
Nolan and Lord Clyde) granted the plaintiff leave to appeal. On 271 May
1998 the House of Lords (Lord Browne-Wilkinson, Lord Hope of Craighead
and Lord Hutton) granted the third to fifth defendants leave to cross-appeal.

The facts are stated in the opinions of their Lordships. -

Richard Mawrey QC and Adrian Cooper for the plaintiffs. M held the
money on express trust for the purchasers and held the insurance policy on
trust for a class which excluded himself. The two trust funds were mixed.
Where a trustee of two separate trusts (A and B) employs the assets of trust
A to contribute towards the assets of trust B, the beneficiaries of trust A have
a proprietary claim against the assets of trust B. They can elect to recover the
amount of the wrongful contribution, with interest, or to take a share of the
assets of trust B proportionate to the contribution from trust A: see
Edinburgh Corpn v Lord Advocate (1879) 4. App Cas 823.

Although this case was analysed in terms of tracing, it is in fact the
application of a more general equitable principle of fairness in judging
between competing innocent claimants to the same fund. The identity of the
competing claimants is irrelevant since tracing is independent of any state of
knowledge or notice of the wrongful application of trust funds. A “guilty”
beneficiary, as M was when he was an actual or potential beneficiary of the
policy, is neither essential nor relevant to the tracing of misappropriated
moneys into their proceeds. ' :

The misuse by M of the purchasers” moneys to pay the premiums on the

policy gave the purchasers a proprietary right against the proceeds sufficient
- to enable them to recover the premiums paid plus interest, whether that right
-was regarded as giving rise to a tracing claim or to an equitable lien or charge.

Whether the purchasers can go further and assert a proprietary claim to a
pro rata proportion of the proceeds of the policy depends on the answer to
the question whether, where a “whole life” policy of life insurance requires
the payment of annual premiums, those premiums are to be treated as
contributing rateably to the acquisition of the policy and its eventual
proceeds, thus creating a proportionate equitable interest for the beneficiary
of the trust or the tracing claim, or simply as maintaining in existence an
asset which has been acquired bu the granting of the policy and the payment
of the first premium. ,

Clearly, where the asset is acquired by a single payment and transferred
into the name of one or more persons then anyone else who wishes to assert a _
proprietary right to the asset must show that he provided some or all of that
single payment. If however the acquisition of the asset involves the making
of payments over a period of time it might be unrealistic to have regard only
to the the transaction whereby title came to be vested in the acquirer. The
obvious example is property purchased on mortgage where outright title is
normally acquired by the mortgagor with money provided by the
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mortgagee, but a third party who subsequently pays a mortgage instalment
at the express or implied request of the mortgagor might obtain: a
proprietary interest even though those instalments did not directly
contribute to the actual acquisition of title.

Therefore the distinction between contribution to acquisition at or prior
to the time of acquisition, and contribution to the asset thereafter, is not
always sustainable. It is better to have regard to the nature of the asset and
to apply general equitable principles to ascertain whether contributions give
rise to an equitable entitlement.

The true nature of a whole life policy is that it is an asset acquired by
payment of all the premiums and not an asset acquired by payment of the
first premium alone and merely maintained by the payment of subsequent
premiums. Where an asset is purchased in circumstances giving rise to a
trust, the beneficiary under the trust can elect to recover the amount of the
purchase money or to claim a proportionate interest in the value of the asset:
see In re Diplock; Diplock v Wintle [1948] Ch 465 and In re Tilley’s Will
Trusts [1967] Ch xx79.

Where a wrongdoer holds the legal title to property which is subject to a
claim based on constructive trust or the equitable right to trace, the
wrongdoer cannot defeat the claim by executing a declaration of trust in
favour of a third party.

It would match the layman’s approach to what is just if the proceeds of
the policy were split between the purchasers and the children.

Roger Kaye QC and Clare Stanley for the defendants. The policy moneys
are not the true product-of a relevant mixed fund. This is not a case of unjust
enrichment but of vindication of property rights. The purchasers have no
property rights to vindicate.

The purchasers elected to take the plots in specie, the very property for
which their deposit moneys were earmarked. Therefore the purchasers
cannot establish that they retained any equitable interest in the deposit:
moneys. They have no proprietary base from which they can trace. Thus,
they can make no proprietary claim to the policy moneys. Besides, the
-purchasers obtained compensation from Lloyds Bank Plc for breach of trust
in relation to dealings with the relevant account. They thus made a binding
election preventing them from pursuing any claim to the policy moneys.

Alternatively, if the purchasers can establish a proprietary claim, they
nevertheless cannot trace into the policy moneys because the moneys used to
- pay the 1989 and 1990 premiums cannot be identified as being represented
by the policy moneys since the policy was acquired prior to the payment of
the premiums, and one cannot trace into an asset already acquired. Those
premiums were not made in exchange for anything since they did not
increase the value of the policy or policy moneys. The same sum would have
been paid out on M’s death whether or not those premiums had been paid.

If the asset has disappeared then it cannot be traced. It cannot be traced
into a product which has been acquired with other-source moneys. The law
hitherto has been that you cannot trace into an improvement or into an asset
already acquired. Tracing is forward-looking and is all about identifying
proprietary rights, not about identifying value in the asset claimed.
[Reference was made to In re Diplock; Diplock v Wintle [1948] Ch 465;
In re Leslie; Leslie v French (1883) 23 ChD s552; D’Avigdor-Goldswmid v
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Inland Revenue Comrs [1953] AC 347 and Halifax Building Society v
Thomas [xr996] Ch 217.] ,

1f the purchasers cannot trace into the policy or policy moneys, they are
not entitled to the policy moneys on the basis of a resulting or constructive
trust. If it is accepted that the 1989 and 1990 premiums did not contribute to
the acquisition of the policy or policy moneys, then no resulting trust can
have arisen. In any event, the policy had already been settled on the children
by that time. A resulting trust cannot vary vested interests. Neither is this a
case where the institutional constructive trust can arise: the children owed
no fiduciary duties and have not acted unconscionably. '

If the 1989 and 1990 premiums can be traced, the remedy is a lien for the
amount of the premiums, not a hitherto unknown type of constructive trust.

It is neither against conscience nor inequitable that the children should
keep the money since they are innocent of any wrongdoing. They acquired
their property interest before the fraud commenced and prior to the time the
money was subtracted from the purchasers. The first premiums were paid
before the fraud commenced. Justice is well served by restoring to the

purchasers their premiums. : ‘

Mawrey QC replied.
Their Lordships took time for consideration.

18 May 2000. LORD BROWNE-WILKINSON My Lords, there are
many cases in which the court has to decide which of two innocent parties is
to suffer from the activities of a fraudster. This case, unusually, raises the
converse question: which of two innocent parties is to benefit. from the
activities of the fraudster. In my judgment, in the context of this case the two
types of case fall to be decided on exactly the same principles, viz, by
determining who enjoys the ownership of the property in which the loss or
the unexpected benefit is reflected. :

On 6 November 1986, Mr Murphy effected a whole-life policy (“the
policy”) with Barclays Life Assurance Co Ltd (“the insurers”) in the sum of
£1m at an annual premium of £x0,220. The policy (which was issued on
27 January 1987) provided that on the death of Mr Murphy a specified
death benefit became payable, such benefit being the greater of (1) the sum
assured (£rm) and (2) the aggregate value of units notionally allocated under
the terms of the policy to the policy at their bid price on the day of the receipt
by the insurers of a written notice of death. The policy stated that “in
consideration of the first premium already paid and of the further premiums
payable and subject to the conditions of this policy the company will on the
death of the life assured pay to the policy holder or his successors in title (‘the
policy holder”) the benefits specified”. - ,

Although primarily a whole-life policy assuring the sum assured of £1m,
the policy had an additional feature, viz, a notional investment content
which served three purposes. First, it determined the surrender value of the
policy. Second, it determined the alternative calculation of the death benefit
if the value of the notionally allocated units exceeded the sum assured of
£1m. Third, the investment element was used to pay for the cost of life cover
after the payment of the second premium in November x1987. By condition
4 of the policy, units were notionally allocated to the policy upon receipt of
the second and all subsequent premiums. By condition 6 of the policy, upon
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receipt of each premium resulting in the notional allocation of units under
condition 4, the insurers cancelled sufficient units to meet the cost of life
cover for the next year. Condition 1o provided for conversion of the policy
into a paid-up policy: units would thereafter continue to be cancelled under
_condition 6 so long as there were units available for that purpose. Assoon as
there were no units available, no death benefit or surrender value was to be
available under the policy. Sir Richard Scott V-C [1998] Ch 265, 275,
summarised the position as follows:

“if 4 premium is not paid, then ( provided at least two years’ premiums
have been paid) the policy is converted into a paid-up policy and units
that have been allocated to the policy are applied annually in meeting the
cost of life insurance until all the allocated units have been used up. Only
at that point will the policy lapse.”

Five premiums were paid, in November 1986, 1987, 1988, 1989 and
1990. The 1986 and 1987 premiums were paid by Mr Murphy out of his
own resources. The 1989 and 1990 premiums were paid out of moneys
misappropriated by Mr Murphy from the plaintiffs. The source of the 1988

premium is disputed: unconditional leave to defend on issues relating to this
premium has been granted. ‘ ' :

' The policy was directed to be held on trusts. On 15 March 1989 the
policy was irrevocably appointed to be held in trust for Mr Murphy
absolutely. On 16 March 1989 he settled the policy on trust for his wife and
his mother but subject to a power for him to appoint to members of a class
which included his wife, his mother and his children but which excluded
Mr Murphy himself. By a deed of appointment dated 1 Decéember 1989
Mr Murphy appointed the policy and all moneys payable thereunder upon
trust (in the events which happened) as to one-tenth for Mrs Bridget Murphy
and as to nine-tenths for his three children equally. '

I turn then to consider the source of the moneys which constituted the
fourth and fifth premiums. In 1988 Mr Murphy, together with an associate
of his, Mr Deasy, acquired contiol of an English company which itself
owned and controlled a Portuguese company. Those two companies
between them marketed plots of land forming part of a site in the Algarve in
Portugal to be developed and sold by them to purchasers. Each prospective
purchaser entered into a contract with one of the companies for the purchase
of his plot. The contract required each purchaser to pay the purchase price
to Mr Deasy, to. be held by him upon the trusts of a trust deed (“the
purchasers trust deed”) under which the purchasers’ money was to be held in
a separate bank account until either the plot of land was transferred to him
~or a period of two years had expired, whichever first happened. If after two
years the plot had not been transferred to the purchaser the money was to be
repaid with interest. Some 220 prospective purchasers entered into
transactions to acquire plots on the building estate and paid some
£2,645,000 to Mr Deasy to be held by him on the terms of the purchasers
trust deed. However, the land in Portugal was never developed. When the
time came for the money to be refunded to the purchasers it was found that it
had been dissipated and that £20,440 of those funds had been used to pay
the fourth and fifth premiums due under the policy.

Mr Murphy committed suicide on 9 March 1991. On 6 June 1991 the
insurers paid £1,000,580-04 to the two surviving trustees of the policy.
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Mrs Murphy has been paid her one-tenth share. The dispute, for the rest,
lies between Mr Murphy’s three children (as beneficiaries under the policy
trust) and the purchasers of the plots in Portugal, from whose money
£20,440 has been applied in breach of the trusts of the purchasers trust deed
in paying the fourth and fifth premiums. The purchasers allege that, at a
minimum, 40% of the premiums on the policy have been paid out of their
- moneys and that having traced their moneys through the policy into the

policy moneys, they are entitled to 40% of the policy moneys. On the other
“side, the children contend that the purchasers are not entitled to any interest
at all or at most only to the return of the sum misappropriated to pay the
premiums, viz, £2.0,440 plus interest. The Court of Appeal [1998] Ch 265
by a majority (Sir Richard Scott V-C and Hobhouse LJ; Morritt L] dissenting)
held that the purchasers were entitled to be repaid the amount of the fourth
and fifth premiums together with interest but were not entitled to a pro rata
share of the policy proceeds. . _

The purchasers appeal to your Lordships claiming that the policy moneys
are held in trust for the children and themselves pro rata according to their
respective contributions to the premiums paid out of the purchasers’ moneys
on the one hand and Mr Murphy personally on the other, ie, they claim that
a minimum of 40% (being two out of the five premiums) is held in trust for
the purchasers. The children, on the other hand, seek to'uphold the decision
of the majority of the Court of Appeal and, by cross-appeal, go further so as
to claim that the purchasers are entitled to no rights in the policy moneys. .

As to the cross-appeal, I have read in draft the speech of my noble and
learned friend, Lord Hope of Craighead. For the reasons which he gives
I would dismiss the cross-appeal. '

As to the appeal, at the conclusion of the hearing I considered that the
majority of the Court of Appeal were correct and would have dismissed the
appeal. However, having read the draft speech of Lord Millett I have changed
my mind and for the reasons which he gives I would allow the appeal. But, as
we are differing from the majority of the Court of Appeal I will say a word or
two about the substance of the case and then deal with one minor matter on
which Ido not agree with my noble and learned friend, Lord Millett. '

The crucial factor in this case is to appreciate that the purchasers are
claiming a proprietary interest in the policy moneys and that ‘such
proprietary interest is not dependent on any discretion vested in the court.
Nor is the purchasers’ claim based on unjust enrichment. It is based on the
assertion by the purchasers of their equitable proprietary interest in
identified property. '

The first step is to identify the interest of the purchasers: it is their absolute
equitable interest in the moneys originally held by Mr Deasy on the express
trusts of the purchasers trust deed. This case does not involve any question of
resulting or constructive trusts. The only trusts at issue are the express trusts
-of the purchasers trust deed. Under those express trusts the purchasers were
entitled to equitable interests in the original moneys paid to Mr Deasy by the
purchasers. Like any other equitable proprietary interest, those equitable
proprietary interests under the purchasers trust deed which originally existed
-in the moneys paid to Mr Deasy now exist in any other property which, in
law, now represents the original trust assets. Those equitable interests under
the purchasers trust deed are also enforceable against whoever for the time
being holds those assets other than someone who is a bona fide purchaser for



109
[2001] 1 AC Foskett v McKeown (HL(E))
Lord Browne-Wilkinson

value of the legal interest without notice or a person who claims through such
a purchaser. No question of a bona fide purchaser arises in the present case:
the children are mere volunteers under the policy trust. Therefore the critical
question is whether the assets now subject to the express trusts of the
purchasers trust deed comprise any part of the policy moneys, a question
which depends on the rules of tracing. If, as a result of tracing, it can be said
that certain of the policy moneys are what now represent part of the assets
subject to the trusts of the purchasers trust deed, then as a matter of English
property law the purchasers have an absolute interest in such moneys. There
is no discretion vested in the court. There is no room for any consideration

" whether, in the circumstances of this particular case, it is in a moral sense
“equitable” for the purchasers to be so entitled. The rules establishing
equitable proprietary interests and their enforceability against certain parties
have been developed over the centuries and are an integral part of the
property law of England. It is a fundamental error to think that, because
certain property rights are equitable rather than legal, such rights are in some
way discretionary. This case does not depend on whether it is fair, just and
reasonable to give the purchasers an interest as a result of which the courtin
its discretion provides a remedy. It is a case of hard-nosed property rights.

Can then the sums improperly used from the purchaser’s moneys be
traced into the policy moneys? Tracing is a process whereby assets are
identified. I do not now want to enter into the dispute whether the legal and
equitable rules of tracing are the same or differ. The question does not arise
in this case. The question of tracing which does arise is whether the rules of
tracing are those regulating tracing through a mixed fund or those regulating
the position when moneys of one person have been innocently expended on
the property of another. In the former case (mixing of funds) itis established
law that the mixed fund belongs proportionately to those whose moneys
were mixed. In the latter case it is equally clear that money expended on
maintaining or improving the property of another normally gives rise, at the
most, to a proprietary lien to recover the moneys so expended. In certain
cases the rules of tracing in such a case may give rise to no proprietary
interest at all if to give such interest would be unfair: see In re Diplock;
Diplock v Wintle [1948] Ch 465, 548. , o

Both Sir Richard Scott V-C and Hobhouse L] considered that the
payment of a premium on someone else’s policy was more akin to an
improvement to land than to the mixing of separate trust moneys in one
account. Hobhouse LJ was additionally influenced by the fact that the
payment of the fourth and fifth premiums out of the purchasers’ moneys
conferred no benefit on the children: the policy was theirs and, since the first
two premiums had already been paid, the policy would not have lapsed even
if the fourth and fifth premiums had not been paid.

Cases where the money of one person has been expended on improving or
maintaining the physical property of another raise special problems. The
property left at the end of the day is incapable of being physically divided
into its separate constituent assets, ie the land and the money spent on it.
Nor can the rules for tracing moneys through a mixed fund apply: the
essence of tracing through a mixed fund is the ability to re-divide the mixed
‘fund into its constituent parts pro rata according to the value of the
contributions made to it. The question which arises in this case is whether,
for tracing purposes, the payments of the fourth and fifth premiums on a



110
Foskett v McKeown (HL(E)) ' [20011 1 AC
Lord Browne-Wilkinson

policy which, up to that date, had been the sole property of the children for
tracing purposes fall to be treated as analogous to the expenditure of cash on
the physical property of another or as analogous to the mixture of moneys in
a bank account. If the former analogy is to be preferred, the maximum
amount recoverable by the purchasers will be the amount of the fourth and
fifth premiums plus interest: if the latter analogy is preferred the children and
the other purchasers will share the policy moneys pro rata.

The speech of my noble and learned friend, Lord Millett, demonstrates
why the analogy with moneys mixed in an account is the correct one. Where
a trustee in breach of trust mixes money in his own bank account with trust
moneys, the moneys in the account belong to the trustee personally and to
the beneficiaries under the trust rateably according to the amounts
respectively provided. On a proper analysis, there are “no moneys in the
account” in the sense of physical cash. Immediately before the improper
mixture, the trustee had a chose in action being his right against the bank to
demand a payment of the credit balance on his account. Immediately after
the mixture, the trustee had the same chose in action (i e the right of action
against the bank) but its value reflected in part the amount of the
beneficiaries’ moneys wrongly paid in. There is no doubt that in such a case
of moneys mixed in a bank account the credit balance on the account
belongs to the trustee and the beneficiaries rateably according to their
respective contributions.

So in the present case. Immediately before the payment of the fourth
premium, the trust property held in trust for the children was a chose in
action, ie the bundle of r1ghts enforceable under the policy against the
insurers. The trustee, by paying the fourth premium out of the moneys
subject to the purchasers trust deed, wrongly mixed the value of the
premium with the value of the'policy. Thereafter the trustee for the children
held the same chose in action (i e the policy) but it reflected the value of both
contributions. The case, therefore, is wholly analogous to that where
moneys are mixed in a bank account. It follows that, in my judgment, both
the policy and the policy moneys belong to the children and the trust fund
subject to the purchasers trust deed rateably according to their respectlve
contributions to the premiums paid.

The contrary view appears to be based primarily on the ground that to
give the purchasers a rateable share of the policy moneys is not to reverse an
unjust enrichment but to give the purchasers a wholly unwarranted windfall.
I do not myself quibble at the description of it being “a windfall” on the facts
of this case. But this windfall is enjoyed because of the rights which the
purchasers enjoy under the law of property. A man under whose land oil is
discovered enjoys a very valuable windfall but no one suggests that he, as
owner of the property, is not entitled to the windfall which goes with his
property right. We are not dealing with a claim in unjust enrichment.

Moreover the argument based on windfall can be, and is, much over-
stated. It is said that the fourth and fifth premiums paid out of the
purchasers’ moneys did not increase the value of the policy in any way: the
first and second premiums were, by themselves, sufficient under the unusual
terms . of the policy to pay all the premiums falling due without any
assistance from the fourth and fifth premiums: even if the fourth and fifth
premiums had not been paid the policy would have been in force at the time
of Mr Murphy’s death. Therefore, it is asked, what value has been derived
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from the fourth and fifth premiums which can justify giving the purchasers a
pro rata share. In my judgment this argument does not reflect the true
position. It is true that, in the evenis which bave bappened, the fourth and
fifth premiums were not required to keep the policy on foot until the death of
Mr Murphy. But at the times the fourth and fifth premiums were paid
(which must be the dates at which the beneficial interests in- the policy were
established) it was wholly uncertain what the future would bring. What if
‘Mr Murphy had not died when he did? Say he had survived for another five
years? The premiums paid in the fourth and fifth years would in those events
have been directly responsible for keeping the policy in force until his death
since the first and second premiums would long since have been exhausted in
keeping the policy on foot. In those circumstances, would it be said that the
purchasers were entitled to 100% of the policy moneys? In my judgment, the
beneficial ownership of the policy, and therefore the policy moneys, cannot
depend upon how events turn out. The rights of the parties‘in the policy, one
way or another, were fixed when the relevant premiums were paid when the
future was unknown.

_For these reasons and the much fuller reasons given by Lord Millett,
I would allow the appeal and declare that the policy moneys were beld in
~trust for the children and the purchasers in proportion to the contributions

which they respectively made to the five premiums paid.

There is one small point on which my noble and learned friends; Lord
Millett and Lord Hoffmann, disagree, namely, whether the pro rata division
should take account of the notional allocation of units to the policy and to the
fact that contributions were made at different times, ie when the various
premiums were paid. I agree that, for the reasons given by Lord Hoffmann, it -
is not necessary to complicate the calculation of the pro rata shares by taking
account of these factors and would therefore simply divide the policy moneys
pro rata according to the contributions made to the payment of the premiums.

JORD STEYN My Lords, this is a dispute berween two groups of innocent
parties about the tights to a death benefit of about £1m paid by insurers
pursuant to a whole life policy. The first group are individuals who
contracted between June 1989 and January 1991 to purchase plots of land in
Portugal which were intended to be developed as an estate with villas and a
golf and country club. Mr Timothy Murphy was the dominant figure behind
the development project. He obtained over £2-6m from the purchasers.
With effect from November 1987 he took out a ‘whole life policy at an
annual premium of £10,200. The policy had an investment content, which
served various purposes. It determined the surrender value of the policy. It
" determined the alternative calculation of the death benefit if the value of
notionally allocated units exceeded the sum assured (ie £1m). The
investment element was to be used to pay for the cost of life cover after the
payment of the second premium. Mr Mourphy used his own money to pay
the premiums for 1986 and 1987. The value of the units allocated to the
policy after the payment of the 1987 premium was more than enough to pay
for the life element in the next three years. Mr Murphy in fact paid the
premium for 1988. It is still unclear where he got the money from. But he
undoubtedly paid the premiums for 1989 and 1990 with money stolen from
the purchasers. On 9 March 1991 Mr Murphy committed suicide. On
6 June 1991 the insurers paid a sum of about £1m as a death benefit under
the policy. The children are express beneficiaries of the trusts of the policy.
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The purchasers claimed a proportionate part of the policy moneys. The
issue concerns the respective rights of the purchasers and the children to the
policy moneys. By a majority the Court of Appeal [1998] Ch 265 reversed
the trial judge’s decision in favour of the purchasers and decided that the
purchasers are only entitled to recover the money stolen from them and used
to pay the 1989 and 1990 premiums together with interest. On appeal to the
House of Lords the primary case of the purchasers was that they are entitled -
to share in the policy moneys in the same proportion as the amount of the
premiums paid out of the purchasers’ moneys bear to the total amount of
the premiums paid ie a two-fifths share. I will explain my reasons for
concluding that the purchasers have no rights to the policy moneys. There is,
however, an anterior point. On the appeal to the House of Lords counsel for
the children argued that by resorting to other remedies the purchasers made
a binding election which preclude them from advancing their present claim.
In my view there was in truth no inconsistency between the remedies to
which the purchasers resorted. .

The purchasers put forward a proprietary claim. They allege that they are
equitable co-owners in the policy moneys: specifically their claim is that they
are entitled to 40% and the children to 60% of the policy moneys. The
purchasers point out that they can trace the stolen money (£20,440) through
various bank accounts into payments in respect of the 1989 and 1990
premiums. Given that a total of five premiums were paid the purchasers
assert that they are entitled to equitable proprietary rights to 40% of the sum
. assured. The purchasers argued that the proceeds of the policy were
purchased out of a common fund to which the purchasers and the children
contributed and that on equitable principles the purchasers are entitled to a
proportionate part of the proceeds. Counsel for the purchasers observed in
his printed case that it is not an area of the law where the House is
constrained by previous authority. Accordingly, he argued, Wider
considerations of policy must be taken into account.

There are four considerations which materially affect my approach to the
claim of the purchasers. First the relative moral claims of the purchasers and
the children must be considered. The purchasers emphasise that their claim
is the result of the deliberate wrongdoing of Mr Murphy. This is a point in
favour of the purchasers. Moreover the case for the children is not assisted
by the fact that Mr Murphy sought to make provision for his family. The
legal question would be the same if the beneficiary under the express trust
was a business associate of Mr Murphy. On the other hand, it is an
important fact that the children were wholly unaware of any wrongdoing by
their father. Secondly, it is clear that in the event the premiums paid in 1989
and 1990 added nothing of value to the policy. The policy was established
and the children acquired vested interests (subject to defeasance) before
Mr Murphy pursuant to the rights acquired by the children before 1989.
The entitlement of the children was not in any way improved by payment of
the 1989 and x990 premiums. Thirdly, the purchasers have no claim in
unjust enrichment in a substantive sense against the children because the
payment of the 1989 and 1990 premiums conferred no additional benefit on
the children. They were not enriched by the payment of those premiums:
they merely received their shares of the sum assured in accordance with their
pre-existing entitlement. The fourth point is that the children, as wholly
innocent parties, can cogently say that, if they had become aware that



113
[2001]11 AC Foskett v McKeown (HL(E))

Lord Steyn

Mr Murphy planned to use trust money to pay the fourth and fifth
premiums, they would have insisted that he did not so pay those premiums,
with the result that they would still have received the same death benefit.
(The relevance of such a factor is helpfully explained by Professor Hayton,
“Equity’s Identification Rules”, Chapter 1 in Birks, Laundering and Tracing
(x995), pp 1 1—12 and Charles Mitchell, “Tracing Trust Funds Into Insurance
Proceeds” [1997] LMCLQ 465, 472.) '

In arguing the merits of the proprietary claim counsel for the purchasers
from time to time invoked “the rules of tracing”. By that expression he was
placing relianice on a corpus of supposed rules of law, divided into common
law and equitable rules. In truth tracing is a process of identifying assets: it’
belongs to the realm of evidence. It tells us nothing about legal or equitable
rights to the assets traced. In a crystalline analysis Professor Birks (“The
Necessity of a Unitary Law of Tracing”, essay in Making Commercial Law,
Essays in Honour of Roy Goode (1997), pp 239—258) explained, at p 257,
that there is a unified regime for tracing and that “it allows tracing to be
cleanly separated from the business of asserting rights in or in relation to
assets successfully traced”. Applying this reasoning Professor Birks
concludes, at p 2.58: ' ' '

“that the modern law is equipped with various means of coping with
the evidential difficulties which a tracing exercise is bound to encounter.
The process of identification thus ceases to be cither legal or equitable and
becomes, as is fitting, genuinely neutral as to the rights exigible in respect
of the assets into which the value in question is traced. The tracing
exercise once successfully completed, it can then be asked what rights, if .
any, the plaintiff can, on his particular facts, assert. Itis at that point that
it become relevant to recall that on some facts those rights will be
personal, on others proprietary, on some legal, and on others equitable.”

I regard this explanation as correct. It is consistent with orthodox principle.
It clarifies the correct approach to so-called tracing claims. It explains what
tracing is about without providing answers to controversies about legal or
equitable rights to assets so traced. '

There is no difficulty in tracing the stolen moneys. Moreover, it is self-
evident that there must be a right to recover the moneys stolen and used for
the payment of the 1989 and 1990 premiums. Equity’s method of achieving
the necessary result is to impose a lien or charge over the stolen money. The
formal assertion to the contrary on behalf of the children, which is the
subject of a cross-appeal, is without substance. The question is whether
the purchasers have equitable proprietary rights to the sum assured which
was paid in terms of the policy. This brings me back to the distinctive feature
of the case, namely that the fourth and fifth premiums did not contribute or
add to the sum received by the children. Sir Richard Scott V-C observed
[x998] Ch 265, 282: '

“If a trustee used trust money to improve or maintain his house, the
beneficiaries would, in my view, be entitled to a charge on the house to
recover their money. But unless it appeared that the improvements had
increased the value of the house there would be no basis for a claim to a
pro rata share in the house and no reason for the imposition of a
constructive trust. There would, in such a case, be no benefit acquired by
the use of the trust money for which the trustee would be accountable.

1 AC 2001—5
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not, in my opinion, become entitled to a pro rata share in the policy either
via a constructive trust route or via a resulting trust route.”

On this point Hobhouse LJ, at p 291E—F, apparently took a similar view.
I am in respectful agreement with this reasoning of the majority on this
aspect. Sir Richard Scott V-C and Hobhouse L] further concluded that the
misapplied trust funds were not used to acquire the policy, or the death
benefit of £xm nor any share in either. On appeal to the House counsel for
the purchasers while not formally conceding anything observed that the
improvement argument is “a wholly unrealistic argument”. He argued that
the proceeds of the policy were purchased out of a common fund to which
both the purchasers and the children had contributed. This was the primary
issue on the appeal to the House.

The argument of the purchasers is supported by the carefully reasoned
dissenting judgment of Morritt L] He relied on the analogies of the cases
where (1) an asset is bought with a mixed fund composed of trust money and
the trustees own money, and is then passed to an innocent volunteer, and
(2) a trustee mixes money from one trust with that of another, and uses the
mixed fund to purchase an asset. Morritt L], at pp 302—304, pointed to
longstanding authorities to the effect that in such situations beneficiaries
‘may be entitled to a pro rata share of the purchased asset. But it is clear that
this reasoning of Morritt L] is critically dependent on the relative closeness
of the two analogies. On balance I have been persuaded that the analogies
cited by Morritt L], and strongly relied on by counsel for the purchasers, are
not helpful in the circumstances of the present case.

‘There is in principle no difficulty about allowing a proprietary claim in
respect of the proceeds of an insurance policy. If in the circumstances of the
present case the stolen moneys had been wholly or partly causative of the
production of the death benefit received by the children there would have
been no obstacle to admitting such a proprietary claim. But those are not the
material facts of the case. I am not influenced by hindsight. The fact is
that the rights of the children had crystallised by 1989 before any money
was stolen and used to pay the 1989 and 1990 premiums. Indeed
Morritt L] expressly accepts, at p 302F, that “in the event, the policy moneys
would have been the same if the later premiums had not been paid”. Counsel
for the purchasers accepted that as a matter of primary fact this was a correct
statement. But he argued that there was nevertheless a causal link between
the premiums paid with stolen moneys and the death benefit. I cannot
accept this argument. It would be artificial to say that all five premiums
produced the policy moneys. The purchasers’ money did not “buy” any part
of the death benefit. On the contrary, the stolen moneys were not causally
relevant to any benefit received by the children. The 1989 and 1990
premiums did not contribute to a mixed fund in which the purchasers have
an equitable interest entitling them to a rateable division. It would be an
innovation to create a proprietary remedy in respect of an asset (the death
benefit) which had already been acquired at the date of the use of the stolen
moneys. Far from assisting the case of the purchasers the impact of wider
considerations of policy in truth tend to undermine the case of the
purchasers. One needs to consider the implication of a holding in favour of
the purchasers in other cases. Suppose Mr Murphy had surrendered the
policy before going bankrupt. Assume Mr Murphy had partly used his own
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money and partly used money stolen from the purchasers to pay premiums.
The hypothesis is that the stolen money did not in any way increase the
surrender value of the policy. Justice does not support the creation to the
prejudice of trade creditors of a new proprietary right in the surrender value
‘of the policy: compare Roy Goode, “Proprietary Restitutionary Claims”,
essay in Restitution: Past, Present and Future (ed Cornish), pp 63 et seq.
For these reasons I differ from the analysis of Morritt L] and reject the
argument of the purchasers. '

There is one final matter of significance. In a critical final passage in his
judgment Morritt L] observed, at p 303:

“In my view . . . common justice requires that the purchasers should
have the right to participate in that which has followed from the use of
their money together with the other moneys, taking their share out of that

_joint and common stock.”

The purchasers do not assert that they suffered any loss. They cannot assert
that the children would be unjustly enriched if the purchasers’ claim fails.
In these circumstances my perception of the justice of the case is different
from that of Morritt L] If justice demanded the recognition of such a .
proprietary right to the policy moneys, I would have been prepared to
embark on such a development: Given that the moneys stolen from the
purchasers did not contribute or add to what the children received, in
accordance with their rights established before the theft by Mr Murphy, the
proprietary claim of the purchasers is not in my view underpinned by any
considerations of fairness or justice. And, if this view is correct, there is no
justification for creating by analogy with cases on equitable interests in
mixed funds a new proprietary right to the policy moneys in the special
circumstances of the present case. _
My Lords, for these reasons, as well as the reasons given by Lord Hope of
Craighead, T would dismiss both the appeal by the purchasers (the
appellants) and the cross-appeal by the children (the cross-appellants).

LORD HOFFMANN My Lords, I have had the advantage of reading in
draft the speech of my noble and learned friend, Lord Millett. T agree with
him that this is a straightforward case of mixed substitution (what the
Roman lawyers, if they had had an economy which required tracing through
‘bank accounts, would have called confusio). I agree with his conclusion that
Mr Murphy’s children, claiming through him, and the trust beneficiaries
whose money he used, are entitled to share in the proceeds of the insurance
policy in proportion to the value which they respectively contributed to the
policy. This is not based upon unjust enrichment except in the most trivial
sense of that expression. It is, as my noble and learned friend says, a
vindication of proprietary right.

The only point on which I differ from my noble and learned friend is the
- calculation of the proportions. The policy was a complicated chose in action
which contained formulae for the calculation of different amounts which
would become payable on different contingencies. One such formula
(which, in the event, was irrelevant to the calculation of the amount payable)
was by reference to notional units in a notional fund of notional
investments. My noble and learned friend considers that these units should
be treated as if they were real and that they formed separate property which
some part of each premium had been used to buy. In my opinion, that
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overcomplicates the matter. The units were merely part of the formula for
calculating what would be payable. They cannot be regarded as separate
property or even some kind of internal currency. It would not in my view
have mattered whether the formula for calculating the amount payable had
been by reference to the movements of the heavenly bodies. The policy was
a single chose in action under which some amount would fall due for
payment in consideration of the premiums which had been paid.
Immediately before Mr Murphy’s suicide, it was owned by the children and
the beneficiaries in proportion to the value of their contributions to that
comnsideration. The fact that the contingency which made the money payable'
was the death of Mr Murphy cannot affect the proprietary interests in the
chose in action and therefore in its proceeds: see D’Avigdor-Goldswid v
Inland Revenue Comrs [1953] AC 347.

In the case of contributions which are made at different times to the
consideration for a single item of property such as the chose in action in this
case, I can see an argument for saying that the value of earlier payments is
greater than that of later payments. A pound today is worth more than the
promise of a pound in a year’s time. So there may be a case for applying
some discount according to the date of payment. But no such argument was
advanced in this case and I do not think that your Lordships should impose it
upon the parties. I therefore agree with Morritt L] that the fund should be

held simply in proportion to the contnbutlons which the parties made to the
five premiums.

" LORD HOPE OF CRAIGHEAD My Lords, this is a competition between
two groups of persons who claim to be entitled to participate in the same
fund. The fund consists of the death benefit paid by the insurers under a
policy of life assurance to the trustees of the policy following the death of the
life assured, Timothy Murphy, by suicide. The amount of the death benefit
was £1m, to which a small sum was added as interest from the date of the
death until payment. At the date of death the policy was held in trust for the
children of the life assured and for his mother, who is also now deceased.
The mother’s share of the sum paid under the policy was distributed to her
before her death. The trustees have made certain payments from the balance
of that sum for the maintenance of the children. The remainder has been
retained and invested by them, and it is that sum which forms the amount
now in dispute. The third, fourth and fifth respondents, who are the children
of the life assured, claim to be entitled to payment of the whole of that
amount as the remaining beneficiaries under the trusts of the policy.

There would have been no answer to the claim by the children had it not
been for the fact that the last two of five annual premiums (and possibly a
portion of the previous year’s premium—the facts have yet to be established
by evidence) were paid by the life assured out of money which, dishonestly
and in breach of trust, he had misappropriated. The facts have been set out
fully by my noble and learned friend, Lord Browne-Wilkinson, and I do not
need to repeat them here. It is sufficient to say that it is not disputed that
these premiums were paid from money which had been deposited with the
life assured and his business associate Mr Deasy by the purchasers of plots of
land in Portugal. This money was to be held in trust on their behalf upon the
trusts of a trust deed pending the carrying out by a company controlled by
the life assured of a scheme for the development of the land. In the event the
company did not carry out the development and the purchasers®’ money was
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misappropriated from the bank accounts into which it had been deposited.
The purchasers’ claim is to a share of the proceeds of the life insurance
policy, on the ground that the rights under the policy had been paid for in
part with money which was taken from them without their agreement and in
breach of trust to pay the premiums. _

In the Court of Appeal [1998] Ch 265 it was held by a majority (Sir
Richard Scott V-C and Hobhouse LJ; Morritt LJ dissenting) that the
purchasers were not entitled to participate in the proceeds of the policy
except to the extent of such of their money, with interest thereon, as could be
traced into the premiums. Morritt L] would have granted a declaration to
the effect that the proceeds were to be shared between the children and the
purchasers. He held that they should be distributed between them in the
same proportions as the life assured’s own money and that which he took
from the purchasers bore to the total amount paid to the insurers by way of
premium during the lifetime of the policy. The purchasers have appealed

" against that judgment on the broad ground that common justice requires
that the children should share the proceeds with them commensurately with
the premiums which were paid by the life assured from his own money and
the purchasers’ money respectively. The children have cross-appealed on
two grounds. The first is that the purchasers; having elected to take the
benefit of other remedies, are precluded from pursuing any claim against the
proceeds of the policy. The second is that the purchasers cannot trace their
money into any part of the proceeds, because the right to payment of the sum
of £1xm paid by the insurers as death benefit had already been acquired
before the purchasers’ money was used to pay the premiums. :

I shall deal first with the children’s cross-appeal. Mr Kaye for the children
based his argument on election upon the purchasers’ receipt of
compensation for the breach of trust in other proceedings brought on their
behalf. The appellant obtained a declaration in 1994 that the shares in the
company and the land in Portugal which was to be developed by it were held
in trust for the purchasers. He also obtained for them £600,000 under a
compromise in 1997 with Lloyds Bank, with whom the purchasers’ money
had been deposited and from whose bank accounts it had been
misappropriated to pay the 1990 premium. Mr Kaye submitted that, as the
purchasers had elected to recover their plots of land in specie and had
received monetary compensation in satisfaction of their claims for the
misappropriation of the deposit moneys, they were barred by that election
from pursuing any claim against the proceeds of the policy. He maintained
that the purchasers, by pursuing these remedies, had obtained all that they
had bargained for when they paid their money to the developers. They no
longer had any proprietary base from which they could trace, and they had
already been fully compensated as they were now in a position to complete

the development. As the entire original purpose of the deposits had been
fulfilled, they had lost nothing. They were in no need of any further relief by
way of any proprietary or equitable remedy.

In my opinion the claims which were made against the developers and the
bank and the claim now made against the proceeds of the policy are two
wholly unrelated remedies. The purchasers were not put to any election
when they were seeking to recover from the developers and the bank what
they lost when, in breach of trust, their money was misappropriated. Had
the claim which they are now making been one by way of damages, the relief
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which they have already obtained in the other proceedings would have been
taken into account in this action in the assessment of their loss. That would
not have been because they were to be held to any election, but by applying
the rule that a party who is entitled to damages cannot recover twice over for
the same loss. But in this action they are claiming a share of the proceeds
of the policy on the ground that the money which was taken from them can
be traced into the proceeds. The amount, if any, to which they are entitled as
- a result of the tracing exercise does not require any adjustment on account of
the compensation obtained by pursuing other remedies. This is because the
remedy which they are now seeking to pursue is a proprietary one, not an
award of damages. The purpose of the remedy is to enable them to vindicate
their claim to their own money. The compensation which they have
obtained from elsewhere may have a bearing on their claim to a
proportionate share of the proceeds. But it cannot deprive them of their
proprietary interest in their own money. For these reasons I would reject this
afgument. '

Mr Kaye then said in support of the cross-appeal that, if his argument on
election were to be rejected, the purchasers were nevertheless unable to trace
into any part of the policy moneys. He submitted that the majority of the
Court of Appeal were wrong to hold that the purchasers were entitled to
repayment of such amounts of their money as could be shown to have been
expended by the life assured on the payment of the premiums. This was
because the purchasers could not show that there was any proprietary or
causal link between their money and the asset which they claimed, which
was the death benefit paid under the policy. A contingent right to the
payment of that sum was acquired at the outset when the first premium was
paid by the life assured out of his own money. The purchasers’ money did
not add anything of value to what had already been acquired on payment of
that premium. The sum payable on the death remained the same, and the
rights under the policy were not made more valuable in any other respect by
the payment of the additional premiums.

I do not think that there is any substance in this argument. One possible
answer to it is that given by Sir Richard Scott V-C [1998] Ch 265, 277C-D,
who said that the statements of principle by Fry L] in Iz re Leslie; Leslie v -
French (£883) 23 ChD 552, 560 supported the right of the purchasers to
trace their money into the proceeds of the policy. On his analysis the life
assured, as a trustee of the policy, was prima facie entitled to an indemnity
out of the trust property in respect of the payments made by him to keep the
policy on foot, and the purchasers can by subrogation pursue that remedy.

I am, with great respect, not wholly convinced by this line of reasoning. It
seems to me that the circumstances of this case are too far removed from
those which Fry LJ had in mind when he said a lien might be created upon
the moneys secured by a policy belonging to someone else by the payment of
the premiums. He referred, in his description of the circumstances, to the
right of trustees to an indemnity out of the trust property for money which
they had expended in its preservation, and to the subrogation to this right of
a person who at their request had advanced money for its preservation to the
trustees. In this case the life assured was a trustee of the policy, but he was
also the person who had effected the policy and had set up the trust. When
he paid the premiums, he did so not as a trustee—not because the person
who was primarily responsible for their payment had failed to pay and it was
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necessary to take steps to preserve the trust—but because he was the person
primarily responsible for their payment. The trust was one which he himself
had created. He was making a further contribution towards the property
which, according to his own declaration, was to be held in trust for the
beneficiaries. In that situation it is hard to see on what ground the trustees of
the policy could be said to be under any obligation to refund to him the
amount of his expenditure. The general rule is that a man who makes a
payment to maintain or improve another person’s property, intentionally
and not in response to any request that he should do so, is not entitled to any
lien or charge on that property for such payment: Falcke v Scottish Imperial
Insurance Co (1886) 34 ChD 234, 241, per Cotton L] A further: difficulty
about the subrogation argument is that it cannot be said that it was at the
purchasers’ request that the life assured used their money to pay the
premiums.

On the other hand I consider that there is no difficulty, on the facts of this
case, as to the purchasers’ right on other grounds to reimbursement of the
money which was taken from them by the life assured. Mr Kaye’s argument
was that the purchasers could not trace their money into the proceeds of the
policy because no causative link could be established between the proceeds
which had been paid out by way of death benefit and the relevant premiums.
In my opinion the answer to this point is to be found in the terms of the
policy. It states that “in consideration of the payment of the first premium
already made and of the further premiums payable and subject to the

- conditions of this policy” the insurer was, on the death of the life assured, to
pay to the policy holder the benefits specified. The purchasers’ claim that
they have a right to a proportionate share of the proceeds raises more
complex issues, for the resolution of which it will be necessary to look more
closely at the terms of the policy. ‘But their right to the reimbursement of
their own money seems to me to depend simply upon it being possible to
follow that money from the accounts where it was deposited into the policy
when the premiums were paid, and from the policy into the hands of the
trustees when the insurers paid to them the sum of £xm by way of death

‘benefirt. '

On the agreed facts it is plain that the purchasers can trace their money
through the premiums which were paid with it into the policy. When the
insurers paid out the agreed sum by way of death benefit, the sum which they
paid to the trustees of the policy was paid in consideration of the receipt by
them of all the premiums. As Swzith, The Law of Tracing (1997), p 235, has
explained, the policy proceeds are the product of a mixed substitution where
the value being traced into a policy of life assurance has provided a part of
the premiums. In my opinion that is énough to entitle the purchasers, if they
cannot obtain more, at least to obtain reimbursement of their own money
with interest from the proceeds of the policy. There can be no doubt as to
where the equities lie on the question of their right to recover from the
proceeds the equivalent in value of that which they lost when their money
was misappropriated. I would dismiss the cross-appeal.

There remains however the principal issue in this appeal, which is
whether the purchasers can go further and establish that they are entitled to
a much larger sum representing a proportionate share of the proceeds
calculated by reference to the amount of their money which was used to pay
the premiums. The purchasers’ argument was presented by Mr Mawrey on
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two grounds. The first was that they were entitled as a result of the tracing
exercise to a proprietary right of part ownership in the proceeds which, on
the application of common justice, enabled them to claim a share of them
proportionate to the contribution which their money had made to the total
sum paid to the insurers by way of premium. The second, which was
developed briefly in the alternative and, I thought, very much by way of a
subsidiary argument, was that the law of unjust enrichment would provide
them with a remedy.

It seems to me that two quite separate questions arise in regard to the first
of these two arguments. The first question is simply one of evidence. This is
whether, if the purchasers can show that their money was used to pay any of
the premiums, they can trace their money into the proceeds obtained by the
trustees from the insurers in virtue of their rights under the policy. The
second question is more difficult, and I think that it is the crucial question in
this case. As I understand the question, it is whether it is equitable, in all the
circumstances, that the purchasers should recover from the trustees a share
of the proceeds calculated by reference to the contribution which their
money made to the total amount paid to the insurers by way of premium.

I believe that I have already said almost all that needs to be said on the first
question. It is agreed that the purchasers’ money was used to pay the last
two premiums. Whether their money was also used to pay a part of the 1988
premium, and if so, how much of it was so used will require to be resolved by
evidence. But at least to the extent of the last two premiums the purchasers
can trace their money into the policy. The terms of the policy provide a
sufficient basis for tracing their money one step further. They show that this
money can be followed into the proceeds received by the trustees of the
policy by way of death benefit. It is clearly stated in the policy document
that the benefits specified are to be made in consideration of the payment to
the insurer of all the premiums. This is enough to show that the tracing
exercise does not end with the receipt of the premiums by the insurers. They
can say that they gave value for the premiums when they paid over to the
trustees the sum to which they were entitled by way of death benefit.
Nothing is left with the insurers, because they have given value for all that
they received. That value now resides in the proceeds received by the
trustees. : : : ,

But the result of the tracing exercise cannot solve the remaining question,
which relates to the extent of the purchasers’ entitlement. It is the fact that
this is a case of mixed substitution which creates the difficulty. If the
purchasers’ money had been used to pay all the premiums there would have
been no mixture of value with that contributed by others. Their claim would
have been to the whole of the proceeds of the policy. As it is, there are
competing claims on the same fund. In the absence of any other basis for
division in principle or on authority—and no other basis has been
suggested—it must be divided between the competitors in such proportions
‘as can be shown to be equitable. In my opinion the answer to the question as
to what is equitable does not depend solely on the terms of the policy. The
equities affecting each party must be examined. They must be balanced
against each other. The conduct of the parties so far as this may be relevant,
and the consequences to them of allowing and rejecting the purchasers’
claim, must be analysed and weighed up. It may be helpful to refer to what
would be done in other situations by way of analogy. But it seerns to me that
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in the end a judgment requires to be made as to what is fair, just and
reasonable. :

My noble and learned friend, Lord Hoffmann, states that this is a
straightforward case of mixed substitution, which the Roman lawyers (if
they had an economy which required tracing through bank accounts) would
have called confusio. I confess that I have great difficulty in following this
observation, as the relevant texts seem to me to indicate that they would
have found the case far from straightforward and that it is quite uncertain
what they would have made of it. ‘
~ The discussion by the Roman jurists of the problems of ownership that
arise where things which originally belonged to different people have been
inextricably mixed with or attached to each other took place in an entirely
different context. They were concerned exclusively with the ownership of
corporeal property: with liquids like wine or solid things. like heaps of corn,
to which without any clear distinction in their use of terminology they
applied what have come to be recognised as the doctrines of confusio and
commixtio (Institutes of Justinian, 11.1.27 and 2.8), and with the application
of the principle accessorium principale sequitur to corporeal property
according to the type of property involved—accession by moveables to land,
by moveables to moveables, by land to land and accession by the produce of
land or the offspring of animals. I would have understood the application of
" the Roman law to our case if we had been dealing with the ownership of a

collection of coins of gold or silver which had been melted down into liquids
and transformed into another corporeal object such as a bracelet or a statue.
That would indeed have been a problem familiar to Gaius and Justinian,
which they would have recognised as being capable of being solved by the
application of the doctrine of confusio. But here we are dealing with a
problem about the rights of ownership in incorporeal property.

" The taking of possession, usually by delivery, was the means by which a
person acquired ownership of corporeal property. The doctrines of
commixtio and confusio were resorted to in order to resolve problems
created by the mixing together, or attaching to each other, of corporeal
things owned by two or more people. Sandeman & Sons v Tyzack and
Branfoot Steamship Co Ltd [1913] AC 680, in which Lord Moulton
described the doctrines of English law which are applicable to cases where
goods belonging to different owners have become mixed so as to be
incapable of either being distinguished or separated, was also a case about
what the Roman jurists would have classified as corporeal moveables—bales
of jute in the hold of a cargo vessel which were unmarked and could not be
identified as belonging to any particular consignment. But incorporeal
property, such as the rights acquired under an insurance policy upon
payment of the premiums, is incapable either of possession or of delivery in
the sense of these expressions as understood in Roman law. Problems
relating to rights arising out of payments made by the insurers under the
policy would have belonged in Roman law to the law of obligations, and it is
likely that the remedy would have been found in the application of an
appropriate condictio. This is an entirely different chapter from that relating
to the possession and ownership of things which are corporeal.

I think that, even if they had felt able to apply the doctrine of confusio to
_our case, it is far from clear that the Roman jurists would have reached a
unanimous view as to the result. It is worth noting that even in the well
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known case of the picture painted by Apelles on someone else’s board or
panel differing views were expressed: see Stair, The Institutions of the Law
of Scotland (1693), vol 1, II.1.39. Paulus thought that the picture followed
the ownership of the board as an accessory thereto (Digest, 6.1.23.3), while
Caius regarded the board as accessory to the picture (Digest, 41.1.9.2).
Justinian’s view, following Caius, was that the board was accessory to the
picture, as the picture was more precious (Imstitutes of Justiniarn, 11.1.34).
Stair expresses some surprise at this conclusion, because Justinian had
previously declared that ownership of precious stones attached to cloth,
~although of greater value than cloth, was carried with the cloth. These
differences of view are typical of the disputes between the Roman jurists
which are to be found in the Digest.

In these circumstances I see no escape from the approach which I propose
to follow, which is to examine the evidence about the rights which, in the
events which happened, were acquired under the policy.

I turn first to the terms of the policy. In return for the payment of each
premium the insured acquired a chose in action against the insurers which
comprised the bundle of rights in terms of the policy which resulted from the

- payment of that premium. What those rights comprised from time to time
must depend on the facts. If the life assured had not committed suicide at the
age of 45, the policy might have remained on foot for many years. It was a
contract of life assurance in which the sum assured on death was £im.
There was a unit-linked investment content in each premium. The value of
the units allocated by the insurers on receipt of each premium might in time
have exceeded that sum. That would have increased the total amount
payable on the death. But in the event the policy was not kept up for long
enough for this to occur. The unit-linked investment content did not in fact
make any contribution to the amount which was paid to the trustees of the
policy. The effect of the payment of the first premium was to confer a right
on the trustees of the policy as against the insurers to the payment of £1m on
the death of the life assured. The effect of the payment of the four remaining
premiums up to the date of the life assured’s suicide was to reduce the
amount which the insured had to provide to meet this liability out by
reinsurance or of its own funds. But they had no effect on the right of the
trustees to the payment of the sum assured under the terms of the policy, as
they did not increase the amount payable on the death.

I do not think that the purchasers can demonstrate on these facts that they
have a proprietary right to a proportionate share of the proceeds. They
cannot show that their money contributed to any extent to, or increased the
value of, the amount paid to the trustees of the policy. A substantially
greater sum was paid out by the insurers as death benefit than the total of the
sums which they received by way of premium. A profit was made on the
investment. But the terms of the policy show that the amount which
produced this profit had been fixed from the outset when the first premium
was paid. It was attributable to the rights obtained by the life assured when
he paid the first premium from his own money. No part of that sum was
attributable to value. of the money taken from the purchasers to pay the
additional premiums.

The next question is whether the equities affectmg each party can assist
the purchasers. The dispute is between two groups of persons, both of
whom are innocent of the breach of trust which led to the purchasers’ money
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being misappropriated. - On the one hand there are the purchasers, who
made a relatively modest but wholly involuntary contribution to the upkeep
of the policy. On the other there are the children, who are the beneficiaries
of the trusts of the policy but who made no contribution at all to its upkeep.

" Mr Mawrey submitted that a solution to precisely the same problem had
been found in Edinburgh Corpn v Lord Advocate (1879) 4 App Cas 823
where competing claims to a mixed fund had been resolved by the
application of equitable principles. Central to his argument was the
proposition that the asset of which the purchasers had been the part- -
purchasers was the policy itself, not the amount of the death benefit. They
were to be seen as the involuntary purchasers of a share in the entire bundle
of contractual rights under the policy. The proceeds of the policy were the
product of those contractual rights. The terms of the policy made it clear
that all benefits which were payable under it were to be made in
consideration of the payment to the insurers of all the premiums. It followed

. that, as it was the product of the premiums towards the payment of which
they had contributed, the amount of the death benefit was a mixed fund in
which they were entitled to participate. He relied also, by way of analogy,
on the observations of Ungoed-Thomas J in In re Tilley’s Will Trusts [ro67]
Ch 1179, 1189 as to the rights of the beneficiary to participate in any profit
which resulted where a trustee mixed trust money with his own money and
then used it to purchase other property: see also Scozz v Scott (x963) 109
CLR 649. :

I am unable to agree with this approach to the facts of this case. In
Edinburgh Corpn v Lord Advocate 4 App Cas 823 the property in question
was clearly a mixed fund, all the assets of which had contributed to the
increase in the value of the funds-held by the trustees. The facts of the case
and the prolonged litigation which resulted ‘from it are somewhat
complicated: -for a full account, see Magistrates of Edinburgh v McLaren
(x881) 8 R 140. The essential point was that funds contributed by a
benefactor of a hospital for particular trust purposes had.for more than x70
years been held, administered and applied as part of the general funds of the
hospital. The Court of Session had been directed by an earlier decision of the
House of Lords in the same case to ascertain how much of the funds which
had been managed in this way belonged to the hospital. In terms of its
interlocutor of 2o July 1875 the Court of Session held that the benefactor’s
funds had been immixed with the funds of the hospital from an early period
down to that date, and that they must therefore be held to have participated
‘proportionately with the hospital’s funds and property in the increase of
value of the aggregate funds and property of the hospital during that period.
Steps were then taken to ascertain and fix the amount of the whole of the
aggregate funds and what the amount of the benefactor’s funds was in
proportion to the present value of the aggregate. When this had been done
the case was appealed again to the House of Lords on the question, among
others, whether it was right to treat the two funds as having been
inextricably mixed up.

The decision of the Court of Session was upheld on this point, for reasons
which I do not need to examine in detail as they have no direct bearing on

the issues raised in this appeal. As Lord Blackburn putit, atp 83 5, the Court
of Session solved the difficulty
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“in a way perfectly consistent with justice and good sense, and not
inconsistent with any technical rule of law, and no other solution has been
suggested which would be so satisfactory.”

But the main relevance of the case for the purposes of the purchasers’
argument lies in the following observation, which he made at p 833:

“No other way was suggested at the bar in which the fund, if the two
were inextricably mixed up, could be apportioned except that of taking
the proportion which the two funds bore to each other, and dividing the
mixed fund in that proportion; and I cannot myself see any other way.”

I would have had no difficulty in reaching the same conclusion had I been
persuaded that, on the facts, this was truly a case of two funds which had
been inextricably mixed up, each of which had contributed to the profit in
the hands of the trustees. But it seems to me that it is on this point that the
analogy with that case, and with the example of a lottery ticket purchased
with money from two different sources which - was also mentioned in
argument, breaks down. It is no doubt true to say that the policy consisted
of a bundle of rights against the insurers in consideration of the payment of
all the premiums. But these rights have now been realised. We can see what
has been paid out and why it was paid. We know that we are dealing with an
amount paid to the trustees of the policy as death benefit in consequence of
the life assured’s suicide. In terms of the policy the right to payment of that
amount of death benefit was purchased when the life assured paid the first
. premium. The insurers’ right to decline payment in the event of the death of
the life assured by suicide was lost after 12 months, when he kept the policy
on foot by the payment of the second premium. Nothing that happened
after that date affected in any way the right of the trustees of the policy to be
paid the sum of £1m when the life assured took his own life. The policy was
kept on foot by the payment of the further premiums over the next three
years. These premiums reduced the cost to the insurers of covering their
liability under the policy in the event of the insured’s death. But they made
no difference to the rights which were exercisable against the insurers by the
trustees of the policy or to the rights of the children as beneficiaries against
the trustees. »

The situation here is quite different from that where the disputed sum is
the product of an investment which was made with funds which have
already been immixed. In the case of the lottery ticket which is purchased by
A partly from his own funds and partly from funds of which B was the
involuntary contributor, the funds are mixed together at the time when the
ticket is purchased. It is easy to see that any prize won by that lottery ticket
must be treated as the product of that mixed fund. In the case of the funds
administered as an aggregate fund by the hospital, the funds from each of the
two sources had been mixed together from an early date before the various
transactions were entered into which increased the amount of the aggregate.
It was consistent with justice and common sense to regard the whole of the
increase as attributable in proportionate shares to the money taken from the
two sources. But in this case the right to obtain payment of the whole
amount of the death benefit of £1m had already been purchased from the
insurers before they received payment of the premiums which were funded
by the money misappropriated from the purchasers.
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“Of the other analogies which were suggested in the course of the
argument to illustrate the extent of the equitable remedy, the closest to
the circumstances of this case seemed to me to be those relating to the
expenditure by a trustee of money held on trust on the improvement of his
own property such as his dwelling house. This was the analogy discussed by
Sir Richard Scott V-C and by Hobhouse L] [1998] Ch 265, 282 and 289—
290. There is no doubt that an equitable right will be available to the
beneficiaries to have back the money which was misappropriated for his
own benefit by the trustee. But that right does not extend to giving them an
equitable right to a pro rata share in the value of the house. If the value of
the property is increased by the improvements which were paid for in whole
or in part out of the money which the trustee misappropriated, he must
account to the trust for the value of the improvements. This is by the
application of the principle that a trustee must not be allowed to profit from
his own breach of trust. But unless it can be demonstrated that he has
obtained a profit as a result of the expenditure, his liability is to pay back the
money which he has misapplied.

In the present case the purchasers are, in my opinion, unable to
demonstrate that the value of the entitlement of the trustees of the policy to
death benefit was increased to any extent at all as a result of the use of their
money to keep the policy on foot, as the entitlement had already been fixed
before their money was misappropriated. In these circumstances the equities
lie with the children and not with the purchasers. 1 do not need to attach any
weight to the fact that the purchasers have already been compensated by the
successful pursuit of other remedies. Even without that fact 1 would hold
that it is fair, just and reasonable that the children should be allowed to
receive the whole of the sum now in the hands of the trustees after the
purchasers have been reimbursed, with interest, for the amount of their
money which was used to pay the premiums. ’

There remains the question which Mr Mawrey raised in his alternative
argument, which is whether the purchasers have a remedy in unjust
enrichment. Normally, where this question is raised, there are only two
parties—the plaintiff is the person at whose expense the defendant is said to
have been enriched and the defendant is the person who is said to have
been enriched at the expense of the plaintiff. This case is an example of third

' party enrichment. The enrichment of the children is said to have resulted
from a transaction with the insurers by the life assured, who had enriched
‘himself by subtracting money from the purchasers. It is clear that the life
assured was unjustly enriched when, in breach of trust and without their
knowledge, he took the money from the purchasers. He transferred his
enrichment to the insurers when he used that money to pay premiums. But
the insurers can say in answer to a claim of unjust enrichment against them
that they changed their position when, in ignorance of the breach of trust,
they paid the sum assured to the trustees of the policy. Can the purchasers
take their remedy against the children, who are entitled as beneficiaries
under the trust of the policy to payment of the sum now in the hands of the
trustees? And, if they can, does their remedy in unjust enrichment extend to
a proportionate share of the proceeds of the policy, which far exceeds the
amount of their involuntary expenditure when the life assured took from
them the money which he used to make payment of the premiums?
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These questions were not fully explored in the course of the argument, but
I think that it is not necessary to do more than to make a few basic points in
order to show why I consider that the purchasers cannot obtain what they
want by invoking this remedy. If it could be shown that the children had
consciously participated in the life assured’s wrongdoing and that, having
done so, they had profited from his subtraction from the purchasers of the
money used to pay the premiums, the answer would be that the law will not
allow them to retain that benefit. A remedy would lie against them in unjust
enrichment for the amount unjustly subtracted from the purchasers and for
any profit attributable to that amount. But in this case it is common ground
that the children are innocent of any wrongdoing. They are innocent third
parties to the unjust transactions between the life assured and the
purchasers. In my opinion the law of unjust enrichment should not make
them worse off as a result of those transactions than they Would ‘have been if
those transactions had not happened.

The aim of the law is to correct an enrichment which is unjust, but the
remedy can only be taken against a defendant who has been enriched. The
undisputed facts of this case show that the children were no better off
following payment of the premiums which were paid with the money
subtracted from the purchasers than they would have been if those
premiums had not been paid. This is because, for the reasons explained by
Hobhouse L} [1998] Ch 265, 286D—F, the insurers would have been entitled
to have recourse to the premiums already paid to keep up the policy and
because the premiums paid from the purchasers’ money did not, in the
events which happened, affect the amount of the sum payable in the event of
the insured’s death. The argument for a claim against them in unjust
enrichment fails on causation. The children were not enriched by the -
payment of these premiums. On the contrary, they would be worse off if
they were to be required to share the proceeds of the policy with the
purchasers. It is as well that the purchasers’ remedy in respect of the
premiums and interest does not depend upon unjust enrichment, otherwise
they would have had to have been denied a remedy in respect of that part of
their claim also.

In these circumstances I cannot see any grounds for holding that the
purchasers are entitled to participate in the amount of the death benefit
except to the extent necessary for them to recover the premiums, with
interest, which were paid from their money which had been
mlsapproprlated So I would dismiss both the appeal and the cross-appeal.-

LORD MILLETT My Lords, this is a textbook example of tracing through
mixed substitutions. At the beginning of the story the plaintiffs were
beneficially entitled under an express trust to a sum standing in the name of
Mr Murphy in a bank account. From there the money moved into and out of
_ various bank accounts where in breach of trust it was inextricably mixed by
Mr Murphy with his own money. After each transaction was completed the
plaintiffs’ money formed an indistinguishable part of the balance standing to
Mr Murphy’s credit in his bank account. The amount of that balance
represented a debt due from the bank to Mr Murphy, that is to say a chose in
action. At the penultimate stage the plaintiffs’ money was represented by an
indistinguishable part of a different chose in action, viz, the debt
prospectively and contingently due from an insurance company to its
policyholders, being the trustees of a settlement made by Mr Murphy for the
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benefit of his children. At the present and final stage it forms an

indistinguishable part of the balance standing to the credit of the respondent
trustees in their bank account.

[2001] 1t AC

Tracing and following

The process of ascertaining what happened to the plaintiffs’ money
involves both tracing and following. These are both exercises in locating
assets which are or may be taken to represent an asset belonging to the
plaintiffs and to which they assert ownership. The processes of following
and tracing are, however, distinct. Following is the process of following the
same asset as it moves from hand to hand. Tracing is the process of
identifying a new asset as the substitute for the old. Where one asset is
exchanged for another, a claimant can elect whether to follow the original
asset into the hands of the new owner or to trace its value into the new asset
in the hands of the same owner. In practice his choice is often dictated by the
circumstances. In the present case the plaintiffs do not seek to follow the
money any further once it reached the bank or insurance company, since its
identity was lost in the hands of the recipient (which in any case obtained an
unassailable title as a bona fide purchaser for value without notice of the
plaintiffs’ beneficial interest). Instead the plaintiffs have chosen at each stage
to trace the money into its proceeds, viz, the debt presently due from the
bank to the account holder or the debt prospectively and contingently due

from the insurance company to the policy holders.

Having completed this exercise, the plaintiffs claim a continuing
beneficial interest in the insurance money. Since this represents the product
of Mr Murphy’s own money as well as theirs, which Mr Murphy mingled
indistinguishably in a single chose in action, they claim a beneficial interest
in a proportionate part of the money only. The transmission of a claimant’s
property rights from one asset to its traceable proceeds is part of our law of
property, not of the law of unjust enrichment. There is no “unjust factor” to
justify restitution (unless “want of title” be one, which makes the point).
The claimant succeeds if at all by virtue of his own title, not to reverse unjust
enrichment. Property rights are determined by fixed rules and settled
principles. They are not discretionary. They do not depend upon ideas of
what is “fair, just and reasonable”. Such concepts, which in reality mask
decisions of legal policy, have no place in the law of property.

A beneficiary of a trust is entitled to a continuing beneficial interest not
merely in the trust property but in its traceable proceeds also, and his interest
binds every one who takes the property or its traceable proceeds except a
bona fide purchaser for value without notice. In the present case the
plaintiffs’ beneficial interest plainly bound Mr Murphy, a trustee who
wrongfully mixed the trust money with his own and whose every dealing
with the money (including the payment of the premiums) was in breach of
trust. It similarly binds his successors, the trustees of the children’s
settlement, who claim no beneficial interest of their own, and Mr Murphy’s

children, who are volunteers. They gave no value for what they received and
derive their interest from Mr Murphy by way of gift.

Tracing

We speak of money at the bank, and of money passing into and out of a
bank account. But of course the account holder has no money at the bank.
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Money paid into a bank account belongs legally and beneficially to the bank
and not to the account holder. The bank gives value for it, and it is
accordingly not usually possible to make the money itself the subject of an
adverse claim. Instead a claimant normally sues the account holder rather
than the bank and lays claim to the proceeds of the money in his hands.
These consist of the debt or part of the debt due to him from the bank. We
speak of tracing money into and out of the account, but there is no money in
the account. There is merely a single debt of an amount equal to the final
balance standing to the credit of the account holder. No money passes from
paying bank to receiving bank or through the clearing system (where the
money flows may be in the opposite direction). There is simply a series of
debits and credits which are causally and transactionally linked. We also
speak of tracing one asset into another, but this too is inaccurate. The
original asset still exists in the hands of the new owner, or it may have
become untraceable. The claimant claims the new asset because it was
acquired in whole or in part with the original asset. What he traces,
therefore, is not the physical asset itself but the value inherent in it.

Tracing is thus neither a claim nor a remedy. It is merely the process by
which a claimant demonstrates what has happened to his property, identifies
its proceeds and the persons who have handled or received them, and
justifies his claim that the proceeds can properly be regarded as representing
his property. Tracing is also distinct from claiming. It identifies the
traceable proceeds of the claimant’s property. It enables the claimant to
substitute the traceable proceeds for the original asset as the subject matter
of his claim. But it does not affect or establish his claim. That will depend
on a number of factors including the nature of his interest in the original
asset. He will normally be able to maintain the same claim to the substituted
asset as he could have maintained to the original asset. If he held only a
security interest in the original asset, he cannot claim more than a security
interest in its proceeds. But his claim may also be exposed to potential
defences as a result of intervening transactions. Even if the plaintiffs could
demonstrate what the bank had done with their money, for example, and
could thus identify its traceable proceeds in the hands of the bank, any claim
by them to assert ownership of those proceeds would be defeated by the
bona fide purchaser defence. The successful completion of a tracing exercise
may be preliminary to a personal claim (as in El Ajou v Dollar Land
Holdings plc [1993] 3 AL ER 717) or a proprietary one, to the enforcement
of a legal right (as in Trustees of the Property of F C Jones & Sons v Jones
[1997] Ch 159) or an equitable one. ' ' . :

Given its nature, there is nothing inherently legal or equitable about the
tracing exercise. There is thus no sense in maintaining different rules for
tracing at law and in equity. One set of tracing rules is enough. The
existence of two has never formed part of the law in the United States: see
Scott on Trusts, 4th ed (1989), section 515, at pp 605—609. There is
certainly no logical justification for allowing any distinction between them
to produce capricious results in cases of mixed substitutions by insisting on
the existence of a fiduciary relationship as a precondition for applying
equity’s tracing rules. The existence of such a relationship may be relevant
to the nature of the claim which the plaintiff can maintain, whether personal
or proprietary, but that is a different matter. I agree with the passages which
my noble and learned friend, Lord Steyn, has cited from Professor Birks’s
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essay “The Necessity of a Unitary Law of Tracing”, and with Dr Lionel
Smith’s exposition in his comprehensive monograph The Law of Tracing
(x997): see particularly pp 120-130, 277—279 and 342—347.

- This is not, however, the occasion to explore these matters further, for
the present is a straightforward case of a trustee who wrongfully
misappropriated trust money, mixed it with his own, and used it to pay for
an asset for the benefit of his children. Even on the traditional approach, the
equitable tracing rules are available to the plaintiffs. There are only two
complicating factors. The first is that the wrongdoer used their money to
pay premiums on an equity-linked policy of life assurance on his own life.
The nature of the policy should make no difference in principle, though it
may complicate the accounting. The second is that he had previously settled
the policy for the benefit of his children. This should also make no
difference. The claimant’s rights cannot depend on whether the wrongdoer
gave the policy to his children during his lifetime or left the proceeds to them
by his will; or if during his lifetime whether he did so before or after he had
recourse to the claimant’s money to pay the premiums. The order of events
does not affect the fact that the children are not contributors but volunteers

who have received the gift of an asset paid for in part with misappropriated
trust moneys.

The cause of action

As I have already pointed out, the plaintiffs seek to vindicate their
property rights, not to reverse unjust enrichment. The correct classification
of the plaintiffs’ cause of action may appear to be academic, but it has
umportant consequences. The two causes of action have different
requirements and may attract different defences.

A plaintiff who brings an action in unjust enrichment must show that the
defendant has been enriched at the plaintiff’s expense, for he cannot have
been unjustly enriched if he has not been enriched at all. But the plaintiff is
not concerned to show that the defendant is in receipt of property belonging
beneficially. to the plaintiff or its traceable proceeds. The fact that the
beneficial ownership of the property has passed to the defendant provides no
defence; indeed, it is usually the very fact which founds the claim.
- Conversely, a plaintiff who brings an action like the present must show that
the defendant is in receipt of property which belongs beneficially to him or
1ts traceable proceeds, but he need not show that the defendant has been
enriched by its receipt. He may, for example, have paid full value for the
property, but he is still required to disgorge it if he received it with notice of
the plaintiff’s interest. : ’

Furthermore, a claim in unjust enrichment is subject to a change of
position defence, which usually operates by reducing or extinguishing the
element of enrichment. An action like the present is subject to the bona fide
purchaser for value defence, which operates to clear the defendant’s title.

The tracing rules

The insurance policy in the present case is a very sophisticated financial
instrument. Tracing into the rights conferred by such an instrument raises a
. number of important issues. It is therefore desirable to set out the basic
principles before turning to deal with the particular problems to which
policies of life assurance give rise.



130
Foskett v McKeown (HL(F)) [2001]1 AC
f ord Millett :

The simplest case is where a trustee wrongfully misappropriates trust
property and uses it exclusively to acquire other property for his own
benefit. In such a case the beneficiary is entitled at bis option either to assert
his beneficial ownership of the proceeds or to bring a personal claim against
the trustee for breach of trust and enforce an equitable lien or charge on the
proceeds to secure restoration of the trust fund. He will normally exercise
the option in the way most advantageous to himself. If the traceable
proceeds have increased in value and are worth more than the original asset,
he will assert his beneficial ownership and obtain the profit for himself.
There is nothing unfair in this. The trustee cannot bé permitted to keep any
profit resulting from his misappropriation for himself, and his donees cannot
obtain a better title than their donor. If the traceable proceeds are worth less
than the original asset, it does not usually matter how the beneficiary
exercises his option. He will take the whole of the proceeds on either basis.
This is why it is not possible to identify the basis on which the claim
succeeded in some of the cases.

Both remedies are proprietary and depend on successfully tracing the
trust property into its proceeds. A beneficiary’s claim against a trustee for
breach of trustis a personal claim. It does not entitle him to priority over the
trustee’s general creditors unless he can trace the trust property into its
product and establish a proprietary interest in the proceeds. If the
beneficiary is unable to trace the trust property into its proceeds, he still has a
personal claim against the trustee, but his claim will be unsecured. The
beneficiary’s proprietary claims to the trust property or its traceable
proceeds can be maintained against the wrongdoér and anyone who derives
title from him except a bona fide purchaser for value without notice of the
breach of trust. The same rules apply even where there have been numerous
successive transactions, so long as the tracing exercise is successful and no
bona fide purchaser for value without notice has intervened.

A more complicated case is where there is'a mixed substitution. This
occurs where the trust money represents only part of the cost of acquiring
the new asset. As James Barr Ames pointed out in “Following
Misappropriated Property into its Product” (1906) r9 HarvL.Rev 511,
consistency requires that, if a trustee buys property partly with his own
money and partly with trust money, the beneficiary should have the option
of taking a proportionate part of the new property or a lien upon it, as may
be most for his advantage. In principle it should not matter (and it has never
previously been suggested that it does) whether the trustee mixes the trust
money with his own and buys the new asset with the mixed fund or makes
separate payments of the purchase price (whether simultaneously or
sequentially) out of the different funds. In every case the value formerly
inherent in the trust property has become located within the value inherent
in the new asset.

The rule, and its rationale, were stated by Samuel Williston in “The Right
to Follow Trust Property when Confused with other Property” (1888)
2 Harv L. Rev 28, 29:

“If the trust fund is traceable as having furnished in part the money
with which a certain investment was made, and the proportion it formed
of the whole money so invested is known or ascertainable, the cestui que
trust should be allowed to regard the acts of the trustee as done for his
benefit, in the same way that he would be allowed to if all the money so
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invested had been his; that is, he should be entitled in equity to an
undivided share of the property which the trust money. contributed to
purchase—such a proportion of the whole as the trust money bore to the
whole money invested. The reason in the one case as in the other is that
the trustee cannot be allowed to make a profit from. the use of the trust
money, and if the property which he wrongfully purchased were held
subject only to a lien for the amount invested, any appreciation in value
would go to the trustee.”

If this correctly states the underlying basis of the rule (as I believe it does),
then it is impossible to distinguish between the case where mixing precedes
- the investment and the case where it arises on and in consequence of the
investment. It is also impossible to distinguish between the case where the
~ investment is retained by the trustee and the case where it is given away to a
gratuitous donee. The donee cannot obtain a better title than his donor, and
a donor who is a trustee cannot be allowed to profit from his trust.

In In re Hallett’s Estate; Knatchbull v Hallett (1880) 13 ChD 696, 709
Sir George Jessel MR acknowledged that where an asset was acquired
exclusively with trust money, the beneficiary could either assert equitable
ownership of the asset or enforce a lien or charge over it to recover the trust
money. But he appeared to suggest that in the case of a mixed substitution
the beneficiary is confined to a lien. Any authority that this dictum might
otherwise have is weakened by the fact that Sir George Jessel MR gave no
reason for the existence of any such rule, and none is readily apparent. The
dictum was plainly obiter, for the fund was deficient and the plaintiff was
only claiming a lien. It has usually been cited only to be explained away: see
for example In re Tilley’s Will Trusts [1967] Ch 1179, 1186, per Ungoed-
Thomas J; Burrows, The Law of Restitution (1993), p 368. It was rejected
by the High Court of Australia in Scott v Scott (1963) ro9 CLR 649: see the
passage at pp 661—662 cited by Morritt L] below [1998] Ch 265, 300—30rx.
It has not been adopted in the United States: see the American Law Institute,
Restatement of the Law, Trusts, 2d (1959) at section 202(h). In Primeaqu v
Granfield (x9x1) 184 F 480, 482 Learned Hand J expressed himself in
forthright terms: “On principle there can be no excuse for such a rule.”

In my view the time has come to state unequivocally that English law has
no such rule. It conflicts with the rule that a trustee must not benefit from his
trust. 1 agree with Burrows that the beneficiary’s right to elect to have a
proportionate share of a mixed substitution necessarily follows once one
accepts, as English law does, (i) that a claimant can trace in equity into a
mixed fund and (ii) that he can trace unmixed money into its proceeds and
assert ownership of the proceeds.

Accordingly, I would state the basic rule as follows. Where a trustee
wrongfully uses trust money to provide part of the cost of acquiring an asset,
the beneficiary is entitled at bis option either to claim a proportionate share
of the asset or to enforce a lien upon it to secure his personal claim against
the trustee for the amount of the misapplied money. It does not matter
whether the trustee mixed the trust money with his own in a single fund
before -using it to acquire the asset, or made separate payments (whether
simultaneously or sequentially) out of the differently owned funds to acquire
a single asset.

Two observations are necessary at this point. First, there is a mixed
substitution (with the results already described) whenever the claimant’s
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property has contributed in part only towards the acquisition of the new
asset. It is not necessary for the claimant to show in addition that his
property has contributed to any increase in the value of the new asset. This
is because, as I have already pointed out, this branch of the law is concerned
with vindicating rights - of property and not with reversing unjust
enrichment. Secondly, the beneficiary’s right to claim a lien is available only
against a wrongdoer and those deriving title under him otherwise than for
value. Itis notavailable against competing contributors who are innocent of
any wrongdoing. The tracing rules are not the result of any presumption or
principle peculiar to equity. They correspond to the common law rules for
following into physical mixtures (though the consequences may not be
identical). Common to both is the principle that the interests of the
wrongdoer who was responsible for the mixing and those who derive title
under him otherwise than for value are subordinated to those of innocent
contributors. As against the wrongdoer and his successors, the beneficiary is
entitled to locate his contribution in any part .of the mixture and to
subordinate their claims to share in the mixture until his own contribution
has been satisfied. This has the effect of giving the beneficiary a lien for his
contribution if the mixture is deficient. '

Innocent contributoers, however, must be treated equally inter se. Where
the beneficiary’s claim is in competition with the claims of other innocent
contributors, there is no basis upon which any of the claims can be
subordinated to any of the others. Where the fund is deficient, the
beneficiary is not entitled to enforce a lien for his contributions; all must
share rateably in the fund. ,

The primary rule in regard to a mixed fund, therefore, is that gains and
losses are borne by the contributors rateably. The beneficiary’s right to elect
instead to enforce a lien to obtain repayment is an exception to the primary
rule, exercisable where the fund is deficient and the claim is made against the
wrongdoer and those claiming through him. It is not necessary to consider
whether there are any circumstances in which the beneficiary is confined to a
lien in cases where the fund is more than sufficient to repay the contributions
of all parties. It is sufficient to say that he is not so confined in a case like the
present. It is not enough that those defending the claim are innocent of any
wrongdoing if they are not themselves contribuitors but, like the trustees and
Mr Murphy’s children in the present case, are volunteers who derive title
under the wrongdoer otherwise than for value. On ordinary principles such
persons are in no better position than the wrongdoer, and are liable to suffer
the same subordination of their interests to those of the claimant as the
wrongdoer would have been. They certainly cannot do better than the
claimant by confining him to a lien and keeping any profit for themselves.

Similar principles apply to following into physical mixtures: see Lupton v
White (£808) 15 Ves 432; and Sandeman & Sons v Tyzack and Branfoot
-Steamship Co Ltd [t913] AC 680, 695 where Lord Moulton said: “If the
mixing has arisen from the fault of °‘B,” ‘A’ can claim the goods.” There are
relatively few cases which deal with the position of the innocent recipient
from the wrongdoer, but Jones v De Marchant (1916) 28 DLR 561 may be
cited as an example. A husband wrongfully used 18 beaver skins belonging
to his wife and used them, together with four skins of his own, to have a fur
coat made up which he then gave to his mistress. Unsurprisingly the wife
was held entitled to recover the coat. The mistress knew nothing of the true
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ownership of the skins, but her innocence was held to be immaterial. She
was a gratuitous. donee and could stand in no better position than the
husband. The coat was a new asset manufactured from the skins and not
merely the product of intermingling them. The problem could not be solved
by a sale of the coat in order to reduce the disputed property to a divisible
fund, since (as we shall see) the realisation of an asset does not affect its
ownership. It would hardly have been appropriate to require the two ladies
to share the coat between them. Accordingly it was an all or nothing case in
which the ownership of the coat must be assigned to one or other of the
parties. The determinative factor was that the mixing was the act of the
wrongdoer through whom the mistress acquired the coat otherwise than for
value.

The rule in equity is to the same effect, as Sir William Page Wood V-C
observed in Frith v Cartland (1865) 2 H & M 417, 420: “if a man mixes trust
funds with his own, the whole will be treated as the trust property, except so
far as he may be able to distinguish what is his own”. This does not, in my

"opinion, exclude a pro rata division where this is appropriate, as in the case
of money and other fungibles like grain, oil or wine. But it is to be observed
that a pro rata division is the best that the wrongdoer and his donees can
hope for. If a pro rata division is excluded, the beneficiary takes the whole;
there is no question of confining him to a lien. Jomes v De Marchant
28 DLR 5671 is a useful illustration of the principles shared by the common
law and equity alike that an innocent recipient who receives
misappropriated property by way of gift obtains no better title than his
donor, and that if a proportionate sharing is inappropriate the Wrongdoer
and those who derive title under hlm take nothing.

Insurance policies

In the case of an ordinary whole life policy the insurance company
undertakes to pay a stated sum on the death of the assured in return for fixed:
annual premiums payable throughout his life. Such a policy is an entire
contract, not a contract for a year with a right of renewal. It is not a series of
single premium policies for one year term assurance. It is not like an
indemnity policy where each premium buys cover for a year after which the
policyholder must renew or the cover expires. The fact that the policy will
lapse if the premiums are not paid makes no difference. The amounts of the
annual premiums and of the sum assured are fixed in ddvance at the outset
and assume the payment of annual premiums throughout the term of the
policy. The relationship between them is based on the life expectancy of the
assured and the rates of interest available on long term government securities
at the inception of the policy.

In the present case the benefits specified in the policy are expressed to be
payable “in consideration of the payment of the first premium already made
and of the further premiums payable”. The premiums are stated to be
“£1x0,220 payable at annual intervals from 6 November 1985 throughout
the lifetime of the life assured”. It is beyond argument that the death benefit
of £xm. paid on Mr Murphy’s death was paid in consideration for all the
premiums which had been paid before that date, including those paid with
the plaintiffs’ money, and not just some of them. Part of that sum, therefore
represented the traceable proceeds of the plaintiffs’ money.
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It is, however, of critical importance in the present case to appreciate that
the plaintiffs do not trace the premiums directly into the insurance money.
They trace them first into the policy and thence into the proceeds of the
policy. It is essential not to elide the two steps. In this context, of course,
the word “policy” does not mean the contract of insurance. You do not trace
the payment of a premium into the insurance contract any more than you
trace a payment into a bank account into the banking contract. The word
“policy” is here used to describe the bundle of rights to which the
policyholder is entitled in return for the premiums. These rights, which may
be very complex, together constitute a chose in action, viz, the right to
payment of a debt payable on a future event and contingent upon the
continued payment of further premiums until the happening of the event.
That chose in action represents the traceable proceeds of the premiurmns; its
current value fluctuates from time to time. When the policy matures, the
insurance money represents the traceable proceeds of the policy and hence
indirectly of the premiums. : ,

It follows that, if a claimant can show that premiums were paid with his
money, he can claim a proportionate share of the policy. His interest arises
by reason of and immediately upon the payment of the premiums, and the
extent of his share is ascertainable at once. He does not have to wait until
the policy matures in order to claim his property. His share in the policy and
its proceeds may increase or decrease as further premiums are paid; but it is
not affected by the realisation of the policy. His share remains the same
whether the policy is sold or surrendered or held until maturity; these are
merely different methods of realising the policy. They may affect the amount
of the proceeds received on realisation but they cannot affect the extent of
his share in the proceeds. In principle the plaintiffs are entitled to the
insurance money which was paid on Mr Murphy’s.death in the same shares
and proportions as they were entitled in the policy immediately before his
death.

Since the manner in which an asset is realised does not affect its
ownership, and since it cannot matter whether the claimant discovers what
has happened before or after it is realised, the question of ownership can be
answered by ascertaining the shares in which it is owned immediately before
it is realised. Where. A misappropriates B’s money and uses it to buy a
winning ticket in the lottery, B is entitled to the winnings. Since A is a
wrongdoer, it is irrelevant.that he could have used his own money if in fact
he used B’s. This may seem to give B an undeserved windfall, but the result is
not unjust. Had B discovered the fraud before the draw, he could have
decided whether to keep the ticket or demand his money back. He alone has
the right to decide whether to gamble with his own money. If A keeps him in
ignorance until after the draw, he suffers the consequence. He cannot
deprive B of his right to choose what to do with his own money; but he can
give him an informed choice. :

The application of these principles ought not to depend on the nature of
the chose in action. They should apply to a policy of life assurance as they
apply to a bank account or a lottery ticket. It has not been, suggested in
argument that they do not apply to a policy of life assurance. This question
has not been discussed in the English authorities, but it has been considered
in the United States. In a Note (1925) 35 YLJ 220-227 Professor Palmer
doubted the claimant’s right to share in the proceeds of a life policy, and
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suggested that he should be confined to a lien for his contributions.
Professor Palmer accepted, as the majority of the Court of Appeal in the
present case did not, that the claimant can trace from the premiums into
the policy and that the proceeds of the policy are the product of all the
premiums. His doubts were not based on any technical considerations but
on questions of social policy. They have not been shared by the American
courts. These have generally allowed the claimant a share in the proceeds
proportionate to his contributions even though the share in the proceeds is
greater than the amount of his money used in paying the premiums: see for
example Shaler v Trowbridge (1877) 28 NJEq s95; Holmes v Gilman (1893)
138 NY 369; Vorlander v Keyes (1924).1 F2d 67; Truelsch v Northwestern
Mutual Life Insurance Co. (1925) 202 NW 352; Baxter House v Rosen
(1967) 278 NY2d 442; Lobman v General American Life Insurance Co
(x973) 478 F2d 719. This accords with Ames’s and Williston’s opinions in
the articles to which I have referred.

The question is discussed at length in Scott on Trusts, 4th ed, pp 574—584,
section 508.4. Professor Scott concludes that there is no substance in the
doubts expressed by Palmer. He points out that the strongest argument in
favour of limiting the beneficiary’s claim to a lien is that otherwise he obtains
a windfall. But in cases where the wrongdoer has misappropriated the
claimant’s money and used it to acquire other forms of property which have
greatly increased in value the courts have consistently refused to limit the
claimant to an equitable lien. In any case, the windfall argument is suspect.
As Professor Scott points out, a life policy is an aleatory contract. Whether
or not the sum assured exceeds the premiums is a matter of ¢chance. Viewed
from the perspective of the insurer, the contract is a commercial one; so the
chances are weighted against the assured. But the outcome in any individual
case is unpredictable at the time the premiums are paid. The unspoken
assumption in the argument that a life policy should be treated differently
from other choses in action seems to be that, by dying earlier than expected,
the assured provides a contribution of indeterminate but presumably
substantial value. But the assumption is false. A life policy is not an
indemnity policy, in which the rights against the insurer are acquired by
virtue of the payment of the premiums and the diminution of the value of an
asset. In the case of a life policy the sum assured is paid in return for the
premiums and nothing else. The death of the assured is merely the occasion
on which the insurance money is payable. The ownership of the policy does
not depend on whether this occurs sooner or later, or on whether the bargain
proves to be a good one. It cannot be made to await the event.

The windfall argument has little to commend it in the present case. The
plaintiffs were kept in ignorance of the fact that premiums had been paid
with their money until after Mr Murphy’s death. Had they discovered what
had happened before Mr Murphy died, they would have intervened. They
might or might not have elected to take an interest in the policy rather than
enforce a lien for the return of the premiums paid with their money, but they
would certainly have wanted immediate payment. This would have entailed
the surrender of the policy. At the date of his death Mr Murphy was only
45 and a non-smoker. He had a life expectancy of many years, and neither
he nor the trustees had the means to keep up the premiums. The plaintiffs
would hardly have been prepared to wait for years to recover their money,
paying the premiums in the meantime. It is true that, under the terms of the
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policy, life cover could if necessary be maintained for a few years more at the
expense of the investment element of the policy (which also . provided its
surrender value). But it is in the highest degree unlikely that the plaintiffs
would have been willing to gamble on the remote possibility of Mr Murphy’s
dying before the policy’s surrender value was exhausted. If he did not they
would recover nothing. They would obviously have chosen to enforce their
lien to recover the premiums or have sought a declaration that the trustees
“held the policy for Mr Murphy’s children and themselves as tenants in
common in the appropriate shares. In either case the trustees would have
had no alternative but to surrender the policy. In practice the trustees were
able to obtain the death benefit by maintaining the policy until Mr Murphy’s
death only because the plaintiffs were kept in ignorance of the fact that
premiums had been paid with their money and so were unable to intervene.

. The reasoning of the Court of Appeal

The majority of the Court of Appeal (Sir Richard Scott V-C and -
Hobhouse LJ) held that the plaintiffs could trace their money into the
premiums but not into the policy, and were accordingly not entitled to a
proportionate share in the proceeds. They did so, however, for different
and, in my view, inconsistent reasons which cannot both be correct and
which only coincidentally led to the same result in the present case.

Sir Richard Scott V-C considered that Mr Murphy’s children acquired
vested interests in the policy at its inception. They had a vested interest
‘(subject to defeasance) in the death benefit at the outset and before any of the
plaintiffs’ money was used to pay the premiums. The use of the plaintiffs’
money gave the plaintiffs a lien on the proceeds of the policy for the return of
the premiums paid with their money, but could not have the effect of
divesting the children of their existing interest. The children owned the
policy; the plaintiffs’ money was merely used to maintain it. The position
was analogous to that where trust money was used to maintain or improve
property of a third party.

Sir Richard Scott V-C treated the policy as an ordinary policy of life
assurance. It is not clear whether he thought that the children obtained a
vested interest in the policy because Mr Murphy took the policy out or
because he paid the first premium, but I cannot accept either proposition.
Mr Murphy was the original contracting party, but he obtained nothing of
value until he paid the first premium. The chose in action represented by the
policy is the product of the premiums, not of the contract. The trustee took
out the policy in all the recorded cases. In some of them he paid all the
premiums with trust money. In such cases the beneficiary was held to be
entitled to the whole of the proceeds of the policy. In other cases the trustee
paid some of the premiums with his own money and some with trust money.
In those cases the parties were held entitled to the proceeds of the policy
rateably in proportion to their contributions. It has never been suggested
that the beneficiary is confined to his lien for repayment of the premiums
because the policy was taken out by the trustee. The ownership of the policy
does not depend on the identity of the party who took out the policy. It
depends on the identity of the party or parties whose money was used to pay
the premiums.

So Sir Richard Scott V-C’s analysis can only be maintained if it is based on
the fact that Mr Murphy paid the first few premiums out of his own money
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before he began to make use of the trust money. Professor Scott records only
one case in which it has been held that in such a case the claimnant is confined
to a lien on the ground that the later premiums were not made in acquiring
the interest under the policy but merely in preserving or improving it: see
Thum v Wolstenbolme (x900) 61 P 537. The case is expressly disapproved
in Scott on Trusts, pp 616~617, where it is said that the decision cannot be
supported, and that the claimant should be entitled to a proportionate share -
of the proceeds, regardless of the question whether some of the premiums
were paid wholly with .the claimant’s money and others wholly with the
wrongdoer’s money and regardless of the order of the payments, or whether
the premiums were paid out of a mingled fund containing the money of both.

In my opinion there is no reason to differentiate between the first
premium or premiums and later premiums. Such a distinction is not based
on any principle. Why should the policy belong to the party who paid the
first premium, without which there would have been no policy, rather than
to the party who paid the last premium, without which it would normally
have lapsed? Moreover, any such distinction would lead to the most
capricious results. If only four annual premiums are paid, why should it
matter whether A paid the first two premiums and B the second two, or B
paid the first two and A the second two, or they each paid half of each of the
four premiums? Why should the children obtain the whole of the sum
assured if Mr Murphy used his own money before he began to use the
plaintiffs’ money, and only a return of the premiums if Mr Murphy
happened to use the plaintiffs’ money first? Why should the proceeds of the
policy be attributed to the first premium when the policy itself is expressed to
be in consideration of all the premiums? There is no analogy with the case
where trust money is used to maintain or improve property of a third party.
The nearest analogy is with an instalment purchase.

Hobhouse L] adopted a different approach. He concentrated on the
detailed terms of the policy, and in particular on the fact that in the event the
‘payment of the fourth and fifth premiums with the plaintiffs’ money made
no difference to the amount of the death benefit. Once the third premium
had been paid, there was sufficient surrender value in the policy, built up by
the use of Mr Murphy’s own money, to keep the policy on foot for the next
few years, and as it happened Mr Murphy’s death occurred during those few
years. But this was adventitious and unpredictable at the time the premiums
were paid. The argument is based on causation and as I have explained is a
category mistake derived from the law of unjust enrichment. It is an
example of the same fallacy that gives rise to the idea that the proceeds of an
ordinary life policy belong to the party who paid the last premium without
which the policy would have lapsed. But the question is one of attribution
not causation. The question is not whether the same death benefit would
have been payable if the last premium or last few premiums had not been

“paid. It is whether the death benefit is attributable to all the premiums or
only to some of them. The answer is that death benefit is attributable to all
of them because it represents the proceeds of realising the policy, and the

. policy in turn represents the product of all the premiums.

In any case, Hobhouse L]J’s analysis of the terms of the policy does not go
far enough. It is not correct that the last two premiums contributed nothing
to the sum payable on Mr Murphy’s death but merely reduced the cost to the
insurers of providing it. Life cover was provided in return for a series of
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internal premiums paid for by the cancellation of units previously allocated
to the policy. Units were allocated to the policy in return for the annual
premiums. Prior to their cancellation the cancelled units formed part of a
mixed fund of units which was the product of all the premiums paid by
Mr Murphy, including those paid with the plaintiffs’ money. On ordinary
principles, the plaintiffs can trace the last two premiums into and out of the
mixed fund and into the internal premiums used to provide the death benefit.

It is true that the last two premiums were not needed to provide the death
benefit in the sense that in the events which happened the same amount
would have been payable even if those premiums had not been paid. In other
words, with the benefit of hindsight it can be seen that Mr Murphy made a
bad investment when he paid the last two premiums. It is, therefore,
superficially attractive to say that the plaintiffs” money contributed nothing
of value. But the argument proves too much, for if the plaintiffs cannot trace
their money into the proceeds of the policy, they should have no proprietary
remedy at all, not even a lien for the return of their money. But the fact is
that Mr Murphy, who could not foresee the future, did choose to pay the last
two premiums, and to pay them with the plaintiffs’ money; and they were
applied by the insurer towards the payment of the internal premiums needed
to fund the death benefit. It should not avail his donees that he need not have
paid the premiums, and that if he had not then (in thée events which
happened) the insurers would have provided the same death benefit and
funded it differently. - . :

In the case of an ordinary life policy which lapses if the premiums are not.
paid, Sir Richard Scott V-C’s approach gives the death benefit to the party
whose money was used to pay the first premium, and Hobhouse LJs
approach gives it to the party whose money was used to pay the last
premium. In the case of a policy like the present, Hobhouse LJ’s approach
also produces unacceptable and capricious results. The claimant must wait
to see whether the life assured lives long enough to exhaust the amount of
the policy’s surrender value as at the date immediately before the claimant’s
money was first used. If the life assured dies the day before it would have
been exhausted, the claimant is confined to his lien to recover the premiums;
if he dies the day after, then the claimant’s premiums were needed to
maintain the life cover. In the latter case he takes at least a proportionate
share of the proceeds-or, if the argument is pressed to its logical conclusion,
the whole of the proceeds subject to a lien in favour of the trustees of the
children’s settlement. This simply cannot be right.

Hobhouse L]J’s approach is also open to objection on purely practical
grounds. It must, I think, be unworkable if there is an eccentric pattern of
payment; or if there is a fall in the value of the units at a critical moment.
- Like Sir Richard Scott V-C’s approach, it prompts the question: why should
the order of payments matter? It is true that the premiums paid with the
plaintiff’s money did not in the event increase the amount payable on
Mr Murphy’s death, but they increased the surrender value of the policy and
postponed the date at which it would lapse if no further premiums were
paid. Why should it be necessary to identify the premium the payment of
which (in the events which happened) prevented the policy from lapsing?
Above all, this approach makes it impossible for the ownership of the policy
to be determined until the policy matures or is realised. This too cannot be
right. - :
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The trustees argued that such considerations are beside the point. Itis not
necessary, they submitted, to consider what the plaintiffs’ rights would have
been if the policy had been surrendered, or if Mr ‘Murphy had lived longer.
It is sufficient to take account of what actually happened. 1 do not agree.
A principled approach must yield a coherent solution in all eventualities.
The ownership of the policy must be ascertainable at every moment from
inception to maturity; it cannot be made to await events. In my view the
only way to achieve this is to hold firm to the principle that the manner in
which an asset is converted into money does not affect its ownership. The
parties’ respective rights to the proceeds of the policy depend on their rights
to the policy immediately before it was realised on Mr Murphy’s death, and
this depends on the shares in which they contributed to the premiums and
nothing else. They do not depend on the date at which or the manner in
which the chose in action was realised. Of course, Mr Murphy’s early death
greatly increased the value of the policy and made the bargain a good one.
But the idea that the parties’ entitlements to the policy and its proceeds are
‘altered by the death of the life assured is contrary to principle and to the
decision of your Lordships’ House in D’Avigdor-Goldsmid v Inland
Revenue Comrs [1953] AC 347. That case establishes that no fresh
beneficial interest in a policy of life assurance accrues or arises on the death
of the life assured. The sum assured belongs to the person or persons who
were beneficial owners of the policy immediately before the death.

In the course of argument it was submitted that if the children, who were
innocent of any wrongdoing themselves, had been aware that their father
was using stolen funds to pay the premiums, they could have insisted that the
premiums should not be paid, and in the events which happened would still
have received the same death benefit. But the fact is that Mr Murphy
concealed his wrongdoing from both parties. The proper response is to treat
them both alike, that is to say rateably. It is morally offensive as well as
contrary to principle to subordinate the claims of the victims of a fraud to
those of the objects of the fraudster’s bounty on the ground that he
concealed his wrongdoing from both of them. '

The submission is not (as has been suggested) supported by Professor
David Hayton’s article “Equity’s Identification Rules” in Laundering and
Tracing (1995), edited by Peter Birks, at pp 11—12. Professor Hayton is
dealing with the very different case of the party who decides to purchase an
asset and has the means to pay for it, but who happens to use trust money
which he has received innocently, not knowing it to belong to a third party
and believing himself to be entitled to it. In such a case his decision to use the
trust money rather than his own is independent of the breach of trust; it 1s a
matter of pure chance. This is a problem about tracing, not claiming, and
has nothing to do with mixtures, as Professor Hayton’s article itself makes
clear. It is a difficult problem on the solution to which academic writers are
not agreed. But it does not arise in the present case. It was Mr Murphy’s
decision to use the plaintiffs’ money to pay the later premiums. The children
are merely passive recipients of an asset acquired in part by the use of
misappropriated trust money. They are innocent of any personal
wrongdoing, but they are not contributors. They are volunteers who derive
their interest from the wrongdoer otherwise than for value and are in no
better position than he would have been if he had retained the policy for the
benefit of his estate. It is not, with respect to those who think otherwise, a
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case where there are competing claimants to a fund who are both innocent
victims of a fraud and where the equities are equal. But if it were such a case,
the parties would share rateably, which is all that the plaintiffs claim. _

I should now deal with the finding of all the members of the Court of
Appeal that the plaintiffs were entitled to enforce a lien on the proceeds of
the policy to secure repayment of the premiums paid with their money. This
is inconsistent with the decision of the majority that the plaintiffs were not
entitled to trace the premiums into the policy. An equitable lien is a
proprietary interest by way of security. It is enforceable against the trust
property and its traceable proceeds. The finding of the majority that the
plaintifts had no proprietary interest in the policy or its proceeds should have
been fatal to their claim to a lien.

The Court of Appeal held that the plaintiffs were entitled by way of
subrogation to Mr Murphy’s lien to be repaid the premiums. He was, they
thought, entitled to the trustee’s ordinary lien to indemnify him for
expenditure laid out in the preservation of the trust property: see I re Leslie
23 ChD 560. Had Mr Murphy used his own money, they said, it would
have been treated as a gift to his children; but the fact that he used stolen
funds rebutted any presumption of advancement. _

With all due respect, I do not agree that Mr Murphy had any lien to which
the plaintiffs can be subrogated. He was one of the trustees of his children’s

‘settlement, but he did not pay any of the premiums in that capacity. He
settled a life policy on his children but without the funds to enable the
trustees to pay the premiums. He obviously intended to add further property
to the settlement by paying the premiums. When he paid the premiums with
his own money he did so as settlor, not as trustee. He must be taken to have
paid the later premiums in the same capacity as he paid the earlier ones. I do
not for my own part see how his intention to make further advancements

-into the settlement can be rebutted by showing that he was not using his own
money; as between himself and his children the source of the funds is

. immaterial. He could not demand repayment from the trustees by saying:

“I used stolen money; now that I have been found out you must pay me back

so that I can repay the money.” Moreover, even if the presumption of
advancement were rebutted, there would be no resulting trust. Mr Murphy
was either (as I would hold) a father using stolen money to make further gifts
to his children or a stranger paying a premium on another’s policy without
request: see Falcke v Scottish Imperial Insurance Co 34 ChD 234. _

But perhaps the strongest ground for rejecting the argument is that it

malkes the plaintiffs’ rights depend on the circumstance that Mr Murphy
happened to be one of the trustees of his children’s settlement. That is
adventitious. If he had not been a trustee then, on the reasoning of the
majority of the Court of Appeal, the plaintiffs would have had no
proprietary remedy at all, and would be left with a worthless personal claim
against Mr Murphy’s estate. The plaintiffs’ rights cannot turn on such
chances as this.

The relevant proportions

Accordingly, I agree with Morritt L] in the Court of Appeal that, on well
established principles, the parties are entitled to the proceeds of the policy in
the proportions in which those proceeds represent their respective
contributions. It should not, however, be too readily assumed that this
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means in the proportions in which the insurance premiums were paid with
their money. These represent the cost of the contributions, not necessarily
their value. »

A mixed fund, like a physical mixture, is divisible between the parties
who contributed to it rateably in proportion to the value of their respective:
contributions, and this must be ascertained at the time they are added to the
mixture. Where the mixed fund comnsists of sterling or a sterling account or
where both parties make their contributions to the mixture at the same time,
there is no difference between the cost of the contributions and their sterling
value. But where there is a physical mixture or the mixture consists of an
account maintained in other units of account and the parties make their
contributions at different times, it is essential to value the contributions of
both parties at the same time. If this is not done, the resulting proportions
will not reflect a comparison of like with like. The appropriate time for
valuing the parties’ respective contributions is when successive contributions
are added to the mixture. o

This is certainly what happens with physical mixtures. If 20 gallons of
A’s oil are mixed with 40 gallons of B’s oil to produce a uniform mixture
of 6o gallons, A and B are entitled to share in the mixture in the proportions
of ¥ to 2. It makes no difference if A’s oil, being purchased later, cost £2 a
gallon and B’s oil cost only £x a gallon, so that they each paid out £40. This
is because the mixture is divisible between the parties rateably in proportion
to the value of their respective contributions and not in proportion to their
respective cost. B’s contribution to the mixture was made when A’s oil was
‘added to his, and both parties’ contributions should be valued at that date.
Should a further 20 gallons of A’s oil be added to the mixture to produce a
uniform mixture of 8o gallons at a time when the o0il was worth £3 a gallon,
the oil would be divisible equally between them. (A’s further 20 gallons are
worth £3 a gallon—but so are the 6o gallons belonging to both of them to
which they have been added.) It is not of course necessary to go through the
laborious task of valuing every successive contribution separately in sterling.
It is simpler to take the account by measuring the contributions in gallons
rather than sterling. This is merely a short cut which produces the same
result. .

In my opinion the same principle operates whenever the mixture consists
of fungibles, whether these be physical assets like oil, grain or wine or
intangibles like money in an account. Take the case where a trustee
misappropriates trust money in a sterling bank account and pays it into his
personal dollar account which also contains funds of his own. The dollars
are, of course, merely units of account; the account holder has no
proprietary interest in them. But no one, I think, would doubt that the
beneficiary could claim the dollar value of the contributions made with trust
money. Most people would explain this by saying that it is because the
account is kept in dollars. But the correct explanation is that it is because
the contributions are made in dollars. In order to allocate the fund between
the parties rateably in proportion to the value of their respective
contributions, it is necessary to identify the point at which the trust money
becomes mixed with the trustee’s own money. This does not occur when the
trustee pays in a sterling cheque drawn on the trust account. At that stage
the trust money is still identifiable. It occurs when the bank credits the dollar
equivalent of the sterling cheque to the trustee’s personal account. Those
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dollars represent the contribution made by the trust. The sterling value of
. the trust’s contribution must be valued at that time; and it follows that the

“ trustee’s contributions, which were also made in dollars, must be valued at
the same time. Otherwise one or other party will suffer the injustice of
having his contributions undervalued. '

Calculating the plaintiffs’ share

I finally come to the difficult question: how should the parties’
contributions, and therefore their respective shares in the proceeds, be
calculated in the case of a unit-linked policy of the present kind? This makes
it necessary to examine the terms of the policy in some detail.

All the reported cases have been concerned with ordinary policies of life
assurance. In all the cases the insurance moneys have been shared between
the parties in the proportions in which their money has been used to pay the
premiums irrespective of the dates on which the premiums were paid. This
favours the party who paid the later premiums at the expense of the party
who paid the earlier ones. There is therefore a case for adding interest to the
premiums in order to produce a fair result. This cannot be justified by the
need to compensate the parties for the loss of the use of their money over
different periods. It is not merely that this branch of the law is concerned
with vindicating property rights and not with compensation for
wrongdoing. Itis that ex hypothesi the money has not been lost but used to
produce the insurance money. But I think that taking account of interest can
be justified nonetheless. The policy and its proceeds are not the product of
the uninvested premiums alone. If they were, the sum assured would be very
much smaller than it is. They are the product of the premiums invested at
compound interest. It does not matter, of course, what the insurance
company actually does with the money. What matters is how the sum
assured is calculated, because this shows what it represents. In practice it
represents the sum which would be produced by the premiums over the term
of the expected life of the assured together with compound interest at the
rate available at the inception of the policy on long term government
securities. But the question has not been the subject of. argument before us,
and having regard to the mechanics of the present policy the calculations
may not be worth doing. Iagree therefore with my noble and learned friend
Lord Hoffmann thart there is no need to explore this aspect further.

Unit-linked policies, however, are very different. These policies have
become popular in recent years, and are commonly employed for personal
pension plans taken out by the self-employed. Under such a policy the
premiums are applied by the insurance company in the acquisition of
accumulation units in a designated fund usually managed by the insurance
company. The bid and offer prices of the units are published daily in the
financial press. The value of the units can go down as well as up, but since
they carry the reinvested income their value can be expected to increase
substantially over the medium and long term. The policy is essentially a
savings medium, and (subject to tax legislation) can be surrendered at any
time. On surrender the policyholder is entitled to the value of the units
allocated to the policy. Early policies provided that on .death the
policyholder was entitled merely to the return of his premiums with interest,
but more modern policies provide for payment of the value of the units in
this event also. '
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Where money belonging to different parties is used to pay the premiums
under a policy of this kind, it cannot be right to divide the proceeds of the
policy crudely according to the number of premiums paid by each of them.
The only sensible way of apportioning the proceeds of such a policy is by
reference to the number of units allocated to the policy in return for each
premium. This is readily ascertainable, since policyholders are normally
issued with an annual statement showing the number of units held before
receipt of the latest premium, the number allocated in respect of the
premium, and the total number currently held. But in any case these
numbers can easily be calculated from published material.

This would obviously be the right method to adopt if the policyholder
acquired a proprietary interest in the units. These would fall to be dealt with
in the same way as grain, oil or wine. There would of course still be a mixed
substitution, since after the mixture neither party’s contributions can be
identified. Neither can recover his own property, but only a proportion of
the whole. Unlike Roman law, the common law applied the same principles
whenever there is no means of identifying the specific assets owned by either
party. In the United States they have been applied to logs, pork, turkeys,
sheep and straw hats: see Smith, The Law of Tracing, at p 70. In fact unit-
linked policies normally provide that the policyholder has no proprietary
interest in the units allocated to the policy. They are merely units of account.
The absence of a proprietary interest in the units would be highly material in
the event of the insolvency of the insurance company. But it should have no
effect on the method of calculating the shares in which competing claimants
are entitled to the proceeds of the policy. This depends upon the proportions
in which they contributed to the acquisition of the policy, and the question
is: in what units of account should the parties’ respective contributions be
measured? Should they be measured. in sterling, this being the currency in
which the premiums were paid? Or should they be measured by
accumulation units, if this was the unit of account into which the premiums
were converted before the admixture took place? Principle, and the cases on
physical mixtures, indicate that the second is the correct approach. A unit
linked policy of the kind I have described is simply a savings account. The
account is kept in units. The mixing occurs when the insurance company,
having received a premium in sterling, allocates units to the account of the
insured -where they are at once indistinguishably mixed with the units
previously allocated. The contribution made by each of the parties consists
of the units, not merely of their sterling equivalent. The proceeds of a unit-
linked policy should in my opinion be apportioned rateably between the
parties in proportion to the value of their respective contributions measured
1n units, not in sterling.

The policy in the present case is only a variant of the unit-linked policy of
the kind I have described. It is also primarily a savings medium but it offers
an additional element of life assurance. This protects the assured against the
risk of death before the value of the units allocated to the policy reaches a
predetermined amount. On receipt of each premium, the insurance
company allocates accumulation units in the designated fund to the policy
(“the investment element”), and immediately thereafter cancels sufficient of
the units to provide “the insurance element”. This is in effect an internal
premium retained by the insurance company to provide the life cover. The
amount of the internal premium is calculated each year by a complicated
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formula. The important feature of the formula for present purposes is that
the internal premium is not calculated by reference to the sum assured of
£1m. but by reference to the difference between the current value of the
units allocated to the policy and the sum assured. As the value of the units
increases, therefore, the amount of the internal premium should reduce.
When their value is equal to or greater than the sum assured, no further
internal premiums are payable. Thenceforth the policy is exactly like the
kind of unit-linked policy described above. The policyholder is entitled to
the investment element, ie the value of the accumulated units, on death as
well as on surrender. : ‘

If the policyholder diesat a time when the investment element is less than
the sum assured, then he receives the sum assured. This is paid as a single
sum, but it has two components with different sources. One is the
investment element, which represents the value of the accumulated units at
the date of death. The other is the insurance element, which is merely a
balancing sum. It will be very large in the early years of the policy and will

“eventually reduce to nothing. It is the product of the internal premiums and
is derived from the cancelled units. The internal premiums, however,
though derived from the cancelled units, were credited to the account in
sterling. The proceeds of the internal premiums, therefore, should be
apportioned between the parties pro rata in the proportions in which those
premiums were provided in sterling.

In my opinion the correct method of apportioning the sum assured
between the parties is to deal separately with its two components. The
investment element (which amounted to £39,347 at the date of death in the
present case) should be divided between the parties by reference to the value
at maturity of the units allocated in respect of each premium and not
cancelled. The balance of the sum assured should be divided between the
parties rateably in the proportions in which they contributed to the internal

-premiums. This is not to treat the allocated units as a real investment
separate from the life cover when it was not. Nor is it to treat the method by
which the benefits payable under the policy is calculated as determinative or
even relevant. It is to recognise the true nature of the policy, and to give

effect to the fact that the sum assured had two components, to one of which-

the parties made their contributions in units and to the other of which they
made their contributions in the sterling proceeds of realised units. :
These calculations require the policyholder’s account to be redrawn as
two accounts, one for each party. The number of units allocated to the
- policy on the receipt of each premium should be credited to the account of
the party whose money was used to pay the premium. The number of units
so allocated should be readily ascertainable from .the records of the
insurance company, but if not it can easily be worked out. The number of

units which were cancelled to provide the internal premium should then be

ascertained in.similar fashion and debited to the appropriate account. In
the case of the earlier premiums paid with Mr Murphy’s own money this
will be the trustees’ account. In the case of the later premiums paid with
‘the plaintiffs’ money, the cancelled units should not be debited wholly to
the plaintiffs’ account, but rateably to the two accounts. The amount of the
internal premiums should then be credited to the two accounts in the same
proportions as those in which the cancelled units were debited to provide
them.
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This approach is substantially more favourable to the children than a
crude allocation by reference to the premiums. By taking account of the
value of the units, it automatically weights the earlier premiums which
should have bought more units than the later ones. And it gives effect to the
fact that, under the terms of the policy, both parties contributed to the later
internal premiums which produced the greater part of the death benefit.

It is, of course, always open to the parties in any case to dispense with
complex calculations and agree upon a simpler method of apportionment.
But in my opinion the court ought not to do so without the partiés’ consent.
If it does, anomalies and inconsistencies will inevitably follow. Take the
present case. The method of apportionment, with greatly differing results,
ought not to depend upon whether the value of the units at the date of death
is slightly more or slightly less than the sum assured. Yet once their value
exceeds the amount of the sum assured, the policy becomes an ordinary unit-
linked pension policy without an insurance element. If the sum assured is
divided crudely in proportion to the premiums in the present case, their
consistency requires that the same method be adopted for pension policies,
which is surely wrong. If it is adopted for pension policies, then it is difficult
to see how foreign currency assets can be treated differently, which is
certainly wrong. There is an enormous variety of financial instruments. For
present purposes they form a seamless web. Cutting corners in the interest of
simplicity is tempting, but in my opinion the temptation ought to be resisted.

Conclusion

Accordingly I would allow the appeal. In my opinion the insurance
money ought to be divided between the parties in the proportions I have
indicated. Butlam alone in adopting this approach, and as the question was
not argued before us I am content that your Lordships should declare that
the money should be divided between the parties in proportions in which
they contributed to the premiums. For the reasons given by my nioble and
learned friend, Lord Hope of Craighead, with which I agree, I would dismiss
the children’s cross-appeal. ’

Appeal allowed.

Cross-appeal dismissed.

Declaration that plaintiffs entitled to
share in fund in accordance with
proportion of premiums paid out of
their money.

Cazuse remitted to Chancery Division.

No order for costs in High Court.

Plaintiffs’ costs in Court of Appeal and
House of Lords to be paid out of
legal aid fund.

Solicitors: Kidd Rapinet; Fitzgerald-Harts, Boroughbridge.
' SH
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DAVIES WARD PHILLIPS & VINEBERG 11e

44th Floor - Tel 416 863 0900
1 First Canadian Place Fax 416 863 0871
Toronto Canada M5X 1B1 www.dwpv.com

May 26, 2010 Matthew P. Gottlieb
Dir 416.863.5516
‘ mgottlieb@dwpv.com

File No. 231457

BY EMAIL

Kenneth H. Page

Page, Martin LLP

150 York Street, Suite 800
Toronto, ON MSH 385

Dear Mr. Page:

Receivership of the Estate of Robert J. Mander '
London Life Policies: B171606-3, B239696-9, B291578-2 and B171605-1 (the "Policies")

Further to our recent correspondence, I confirm that it is the Receiver's position that it has
an interest in the proceeds to be paid pursuant to the Policies, at a minimum, proportionate
to the premiums that were paid from funds obtained through illegitimate means. In that
regard, we attach the decision of Foskeit v. McEwen which, in our view, provides
significant support to the Receiver's position. Based on the Receiver's investigations,
including the source of the payment of premiums on the Policies, it is the Receiver's
position that all or almost all of the payments of premiums were made from funds obtained
through illegitimate means. '

Given your letter dated May 4, 2010, it would appear that the Court will have to determine,
on a motion, the extent of the Receiver's interest, if any, in the payments to be made under
the Policies. As a result, London Life should not be making any payment to your client
pending the Court's determination of the issues.

I am copying Mr. Richardson of London Life on this letter so that we can obtain London
Life's position regarding how to ensure that the payments to be made under the Policies are
not made to your client at this time. Further to the voicemails that I left for both you and
Mr. Richardson yesterday, the Receiver would be content with London Life bringing a
motion for the payment into Court. In the alternative, the parties could consent to a payout
by London Life pursuant to the Policies to the Receiver to be held in trust pending further
Order of the Court. Finally, the Receiver would agree to bring a motion in the receivership
proceeding for an Order requiring London Life to pay the amount owing under the Policies
to the Receiver, to be held in trust pending a determination of the issues by the Court.

Tor#: 2530399.1
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I would appreciate it if I could hear from both of you promptly regarding this matter. In
the meantime, I would appreciate hearing immediate confirmation from Mr. Richardson
that the payment will not be made pending our agreement or determination by the Court.

Yours very truly,

Matthew P. Gottlieb
MPG/kee

cc: Andrew Richardson

Tor#: 2530399.1



DAVIES WARD PHILLIPS & VINEBERG 11p

44th Floor © Tel 416 863 0900
1 First Canadian Place Fax 416 863 0871
Toronto Canada M5X 1B1 www.dwpv.com

May 26, 2010 Matthew P. Gottlieb
Dir 416.863.5516
mgottlieb@dwpv.com

File No. 231457

BY EMAIL

Kenneth H. Page

Page, Martin LLP

150 York Street, Suite 800
Toronto, ON MSH 3S5

Dear Mr. Page:

Receivership of the Estate of Robert J. Mander
London Life Policies: B171606-3, B239696-9, B291578-2 and B171605-1 (the "Policies")

Further to our recent correspondence, I confirm that it is the Receiver's position that it has
an interest in the proceeds to be paid pursuant to the Policies, at a minimum, proportionate
to the premiums that were paid from funds obtained through illegitimate means. In that
regard, we attach the decision of Foskeit v. McEwen which, in our view, provides
significant support to the Receiver's position. Based on the Receiver's investigations,
including the source of the payment of premiums on the Policies, it is the Receiver's
position that all or almost all of the payments of premiums were made from funds obtained
through illegitimate means. '

Given your letter dated May 4, 2010, it would appear that the Court will have to determine,
on a motion, the extent of the Receiver's interest, if any, in the payments to be made under
the Policies. As a result, London Life should not be making any payment to your client
pending the Court's determination of the issues.

I am copying Mr. Richardson of London Life on this letter so that we can obtain London
Life's position regarding how to ensure that the payments to be made under the Policies are
not made to your client at this time. Further to the voicemails that I left for both you and
Mr. Richardson yesterday, the Receiver would be content with London Life bringing a
motion for the payment into Court. In the alternative, the parties could consent to a payout
by London Life pursuant to the Policies to the Receiver to be held in trust pending further
Order of the Court. Finally, the Receiver would agree to bring a motion in the receivership
proceeding for an Order requiring London Life to pay the amount owing under the Policies
to the Receiver, to be held in trust pending a determination of the issues by the Court.

Tor#: 2530399.1
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I would appreciate it if I could hear from both of you promptly regarding this matter. In
the meantime, I would appreciate hearing immediate confirmation from Mr. Richardson
that the payment will not be made pending our agreement or determination by the Court.

Yours very truly,

Matthew P. Gottlicb
MPG/kece

cc: Andrew Richardson

Tor#: 2530399.1
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RSM Richter

Fourth Report to Court of

RSM Richter Inc. as Receiver of the
Estate of Robert Mander, E.M.B. Asset
Group Inc. and Related Entities

RSM Richter Inc.
Toronto, July 2, 2010

RSM Richter

12
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3.3 Life Insurance Policies
Mander maintained four insurance policies with London Life Insurance Company (“London

Life”), including three on his own life and one on the life of his son (the “Policies”). The details

of the Policies are as follows:

($000s)

Date of Policy Life Insured Beneficiary Death Benefit®
November 17, 2001 Mander Mander’s son 120
October 12, 2002 Mander Mander’s son 70
June 12, 2003 Mander Mander’s son 167

357
November 27, 2001 Mander’s son Mander 20°

377

The Receiver’s review of Mander’s bank accounts indicates that he routinely transferred money
from his business accounts to his personal accounts, including amounts to fund the insurance

premiums. A summary of the premium payments funded by Mander is provided in Appendix
“B”‘

Mander had no source of income other than monies received from investors. It is believed that
Mander used investor monies for personal purposes starting as early as 2003, at which time he
and Tasha Fluke, an associate he met while working at Freedom 55 in 2003, formed FM Market
Capital Inc. ("FM Capital”). In July, 2007, Ms. Fluke commenced an action against Mander for
reasons similar to those detailed in the affidavit of Davide Amato filed in the application
materials in these proceedings. A copy of the materials filed in the FM Capital proceedings is

provided in Appendix “C”.

* The death benefit proceeds are net of indebtedness (approximately $24,000) owed by Mander to London Life.
® Current cash value of the policy.

RSM Richter

22
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The Receiver has also taken into consideration that Mander had substantially no assets at the
time he commenced his investment activities/scheme. During meetings between the Receiver
and Ms. Brooks, the mother of Mander’s son, Ms. Brooks advised that around July, 2000, she
and Mander were evicted from their apartment because they could not pay the rent. Ms. Brooks
and Mander’s siblings have also advised that Mander’s family was not wealthy, contrary to
comments attributed to Mander by friends and investors that his father had substantial net

worth. Mander’s financial success at Freedom 55 is said to have been less than noteworthy.

Because the Receiver’s review of the Mander’s bank statements indicates that Mander used
investor money to fund the insurance premiums, and because Mander had virtually no assets at
the commencement of the investment scheme, the Receiver has taken the position that the
Policies should be an asset available to the Debtors’ creditors. In this regard, the Receiver has
been atternpting to negotiate a settlement of the Policies with Ms. Brooks. The Receiver's
settlement offer weighs the cost of litigating this issue (both to the estate and to Ms. Brooks) and
the fact that the beneficiary under the policy is Mander’s son. In the absence of a settlement
with Ms. Brooks, the Receiver intends to seek full payment of the insurance proceeds to the

estate.

In correspondence dated May 27, 2010 among counsel to Ms. Brooks, the Receiver and London

Life, London Life agreed to hold the proceeds for three months pending resolution of this issue.

RSM Richter

23
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Ontario Superior Court of Justice, Family Court Court File No.
/ (Name of cour)- F-1840-00
at 55 Main Street West, Hamilton, Ontario L8P 1H4 Form 25: Order (General)
Yoo . (Court office address) Temporary

The Honourable

G. Czutrin

Applicant(s)

Final

Full legal narme & addrass 1or sarvice — street & number,
municipality, postal code, telephone & fax numbers and
e-mail address (if any).

Christine Brooks
c/o 75 Young Street
Hamilton, Ontario
L8N 1V4

Lawyer's hame & address — stroet & numbes, municipality,
postal cods, telsphone & fax numbers and e-mail address
(it any).

Mr. Robert J. Charko

Barrister & Solicitor

75 Young Street

Hamilton, Ontario L8N V4

Tel: (905) 528-5105
Fax: (905) 523-5867

Respondent(s)

Judge (print or typs name)

October 15,

2002

Date of order Robert Mander Mr. D. Kevin Haxell
1380 Hampton Drive Haxell, Smith
Unit 1 467 Speers Road
Oakville, Ontario 2" Floor

municipality, postal code, lelephons & fax numbers and
s-mail address (if any).

Full legal nams & address for service — sireat & number. |

Lawyer's name & address — strest & number, municipality,
posial cods, (elephonse & fax numbers and e-mail address
(i any).

Oakville, Ontario L6K 354
Tel: (905) 845-0767
Fax: (905) 845-5552

The court heard an application/motion made by (name of person or persons)
Christine Brooks '

The following persons were in court (name of parties and lawyers in court)

n/a - Consent filed
The court received evidence and heard submissions on behalf of (name or names)
Christine Brooks and Robert Mander - consent filed

THIS COURT ORDERS THAT:

1. The Applicant Christine Brooks shall have custody of the child Ethan Glen Mander Brooks, born
March 29, 2000.

2. THIS COURT FURTHER ORDERS THAT the Respondent Robert Mander, shall have reasonable
access with reasonable notice to the Applicant.

3. THIS COURT FURTHER ORDERS THAT the Respondent may make requests and be given
information as to the health, education and welfare of the child.

4. THIS COURT FURTHER ORDERS THAT the Respondent shall not remove the child from the
Province of Ontario without the written consent of the applicant or court order.

5. THIS COURT FURTHER ORDERS THAT the Respondent shall pay 1o the applicant as child
support for the child Ethan Glen Mander Brooks, born March 29, 2000, the sum of $335.00 based on his

disclosed income of $38,711.47 and in accordance with the Provincial Child Support Guidelines to commence
March 5, 2002.

DIVORCEmato Software InG. (416) 7183461 www.divorcémaie.com
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F~rm 25: Order {(General) (page 2) Coun File Number F-1840-00

6. THIS COURT FURTHER ORDERS THAT there shall be no order as 10 costs.

7. THIS COURT FURTHER ORDERS THAT the respondent shall provide the applicant with his
annual tax return by May 1* of each year commencing 2003 and any assessments and/or re-assessments when

received each year.

8. THIS COURT FURTHER ORDERS THAT unless the support order is withdrawn from the office of

the director, it shall be enforced by the director, and all amounts owing under the support order shall be paid to
the director, who shall pay them to whom they are owed '

"S.0. BONUS
CLERK FOR SIGNING
BCT 182002 PURPOSES"

Datle of signature Signature of judgs or clerk of the court

This order bears intersst at hs rate

of 9% par annum on any bayment or
payments of which thars 18 defawl,

La somme viada A i nrésente ordonnance
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Hi Roberr,

6EER PES SUE

[ have taken the liberty of organizing some of our discussion from last night. Visually I
find it helps to identify what we have agreed to and what other items or concerns still

need to be worked on

Items discussed

QOutcomes & Action Items

$8,000.00 - per month beginning Aug.

this year - direct deposits made to my
bank

Need to arrange for direct deposits to occur.
Originally told at BNS that direct deposits
could not be made between different banks.
Will need to verify and if necessary have
deposits come from your BNS account R0/
OR, I may have to open an HSBC account.
(Meet with banks)

Support will not be retroactive to Jan.
09.

Additional financial support given in the form
of a “gift” to help offset lawyers fees
(Amount TBD - and timing) s\

$25,000.00 deposited intw a
trust/savings
Amount matched by me.

Meet with a CA or 2 to hear their ideas on
setting up the fund

Discuss interest rates, taxes, and guidelines
established for how the money can or cannot
be used (i.e. can be used for an emergency, but
what counstitutes an emergency)

(Guidelines discussed and agreed 10. Contracts
drawn up)

Also, determine if payments are to be made
annually, semi-annually or on a quarterly basis
(Meetings to be arranged with CA’s with both
parties present)

You were clear that you do not want this \()A*
account to be considered part of child support.

It is further demonstration of your willingness
to ensure we are taken care of in the event that
something happens to you. This account
would augment current insurance policies.

No additional life insurance will be
taken out

Current insurance policies will be reviewed
again for me 10 better understand the value of
the policies and how they work.

Changes must be made to the policy on Ethan
as you are the beneficiary and you pay the
policy.

(Appt. or meeting with London Life to review

9SEBPTESTHT 0L

6EED PES SU6

and make any necessary changes) Y\
J
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Items discussed

Outcomes & Action Items

Child support agreement in place for a
period of 3 years.
Financials will still be provided and

Contract to be drafted outlining specifically
terms for increases or if support will remain the
sarne.

BT:4T BIBC-41-435

reviewed.

Amount remains the same unless there
is an increase in income level
Consideration will be given to a lump
sum being paid for the 3 year contract
period

Signed confidentiality agreement

(Drafted by lawyers)
Tt )A

You’ll will get back to me on this one. [t was a
last minute consideration
&)

This has been discussed in the past as | need

some assurance that my privacy will be

respected.

(Drafted by lawyers)

Other — Parenting Issues/Concerns

o Standardization of homes in terms of rules, acceptable behaviours, chores,
allowance, homework, TV, bed time with contracts drawn up and discussed
with Ethan so there is no further confusion (Date and time arranged to discuss with
Ethan and implement)

» Possible attendance in a parenting program so that communication is consistent
(Research programs in community, determine schedules)

¢ Up to date communication on issues such as changes to health policies phone
numbers, schooling issues etc. with the possibility of scheduled meetings either
weekly, bi-weekly or monthly (ongoing)

¢ Inability to work together or communicate effectively may result in our seeking
professional intervention in the form of mediation or counseling (TBD)

¢ Review and assessment of schooling before Christmas to determine if Ethan remains
at Fern Hill (mid to late fall)

¢ Visit to Hillfield to assess (date TBD)

¢ Encouragement from both parents on Ethan’s participation in 1 team sport and 1
individual sport ‘1 X A

R

Did I miss anything? In doing this ] realized how much we did discuss, it wasn’t just
good food and conversation. I've also realized there will be a number of appointments
that will have to be set up for moving forward and finalizing some of these items. I’m
not sure how you want to do this. We will both have more free time the week that Ethan
is away at camp but should some of it start before?

If there is anything you want to add to the chart above, use a different font colour so that I
can quickly identify what changes you want.

I’1l talk 10 you soon.
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SETTLEMENT AGREEMENT between:

CHRISTINE BROOKS
in her Personal Capacity, in her capacity as trustee of the Policies
proceeds for Ethan G. Mander-Brooks, and in her Capacity as
Mother of Ethan G. Mander-Brooks

—and -

RSM RICHTER INC.
in its Capacity as Receiver (the "Receiver") of the estate of Robert John
Mander and those entities listed in Schedule "A"
(collectively, the "Debtors")

—-and -

THE CHILDREN'S LAWYER FOR THE PROVINCE OF ONTARIO
in its Capacity as Litigation Guardian for
Ethan G. Mander-Brooks (the "Children's Lawyer")

WHEREAS Christine Brooks ("Brooks") on her own behalf, in her capacity as
mother of Ethan G. Mander-Brooks (the "Child") and in her capacity as trustee of the Policies
(as defined below) proceeds for the Child, the Children's Lawyer (the "Children's Lawyer") for
the Province Of Ontario, in her capacity as litigation guardian for the Child, and RSM Richter
Inc., in its capacity as Receiver of the Debtors, and on behalf of all related entities, directors,
officers, agents and employees ("RSM Richter") agree to settle all disputes that exist or may
exist (now or in the future), in respect of the insurance policies (Policy B171606-3, Policy
B239696-9 and Policy B291578-2, together the "Mander Policies"; Policy B171605-1, the "Child
Policy"; and the Mander Policies and the Child Policy together, the "Policies") listed in Schedule

"B" on the following terms:

1. London Life Insurance Company ("London Life") shall pay to the Accountant of
the Superior Court of Justice to the credit of the Child, the lump sum of $178,537.96CAD, plus
50% of any accrued interest, inclusive of all claims, interest and costs in respect of the Mander
Policies. This payment shall include:

(a) 50% of the proceeds of London Life Policy number B171606-3 dated November
17, 2001, totalling $59,925.65CAD;

(b) 50% of the proceeds of London Life Policy humber B239696-9 dated October 10,
2002, totalling $34,965.56CAD; and

Tor#: 2574496.11
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(c) 50% of the proceeds of London Life Policy number B291578-2 dated June 12,
2003, totalling $83,646.75CAD.

2, London Life shall pay to the Receiver the lump sum of $178,537.97CAD, plus
50% of any accrued interest in respect of the Mander Policies. This payment shall include:

(a) 50% of the proceeds of London Life Policy number B171606-3 dated November
17, 2001, totalling $59,925.66CAD,;

(b) 50% of the proceeds of London Life Policy number B239696-9 dated October 10,
2002, totalling $34,965.55CAD; and

(©) 50% of the proceeds of London Life Policy number B291578-2 dated June 12,
2003, totalling $83,646.76CAD.

3. Brooks shall retain full ownership of the Child Policy dated November 27, 2001,

and the Receiver shall release any interest in the Child Policy.

4, The Children's Lawyer and Brooks confirm that the payments and transfers
referred to in paragraphs 1 and 2 shall be the only payment of any kind that either the Child, or
Brooks, in her personal capacity, as mother of the Child or as trustee of the Mander Policies
proceeds for the Child under the policy beneficiary designations, shall be entitled to receive in
respect of the Mander Policies from RSM Richter, the Debtors or London Life.

5. This settlement is conditional on and subject to Court approval under Rule 7.08
of the Rules of Civil Procedure on behalf of the Child and the issuance of an Order in

substantially the form as attached hereto as Schedule "C".

6. The parties agree that this Agreement may be executed in any number of
counterparts. Each executed counterpart shall be deemed to be an original. All executed

counterparts taken together shall constitute one agreement.

7. The parties agree that this Agreement shall be governed by and construed in
accordance with the laws of the Province of Ontario and the laws of Canada applicable therein.

8. Brooks declares that she has read this Agreement and fully understands the
terms of this settlement, and that she has obtained legal advice in relation to this settlement.

Tor#: 2574496.11
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AGREED TO at Toronto on this / day of December, 2010.

Tor#: 2574496.11

CHRISTINE BROOKS

x DC’Aﬂ/}//XL égmﬁ/

CHRISTINE BROOKS in her capacity as
mother of ETHAN G. MANDER-BROOKS

;c//j’wé/ae Crerds

CHRISTINE BROOKS in her capacity as
trustee of the Mander Policies proceeds for
the Child

RSM RICHTER INC. in its Capacity as Receiver
of the estate of Robert John Mander and those
entities listed on Schedule "A"

Per:
I have authority to bind the Corporation.

THE CHILDREN'S LAWYER FOR THE
PROVINCE OF ONTARIO. litigation guardian
for ETHAN G. MANDER-BROOKS

Per: Susan J. Stamm, Counsel, Office of the
Children's Lawyer



AGREED TO at Toronto on this

Tor#: 2574496.11

-3-

day of December, 2010.

CHRISTINE BROOKS

CHRISTINE BROOKS in her capacity as
mother of ETHAN G. MANDER-BROOKS

CHRISTINE BROOKS in her capacity as
trustee of the Mander Policies proceeds for
the Child

RSM RICHTER INC. in its Capacity as Receiver

estate of Robert John Mander and those
3 listed on Schedule "A"

| have authority to bind the Corporation.

THE CHILDREN'S LAWYER FOR THE
PROVINCE OF ONTARIO. litigation guardian
for ETHAN G. MANDER-BROOKS

Per: Susan J. Stamm, Counsel, Office of the
Children's Lawyer
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AGREED TO at Toronto on thisé) /“(':Iay of December, 2010.
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CHRISTINE BROOKS

CHRISTINE BROOKS in her capacity as
mother of ETHAN G. MANDER-BROOKS

CHRISTINE BROOKS in her capacity as
trustee of the Mander Policies proceeds for
the Child

RSM RICHTER INC. in its Capacity as Receiver
of the estate of Robert John Mander and those
entities listed on Schedule "A"

Per:
I have authority to bind the Corporation.

THE CHILDREN'S LAWYER FOR THE
PROVINCE OF ONTARIO. litigation guardian
for ETHAN G. MANDER-BROOKS

P?:/ﬁjsan J. Stamm, Counsel, Office of the
Children's Lawyer
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SCHEDULE "A"
. E.M.B. Asset Group Inc.,
. Mand Asset Inc.;
. Dunn Street Gallery Inc.;
° Trafalgar Capital Growth Inc.;
. Mander Group Inc.;
) Stonebury Inc.; and .
. gntitiesI associated with, related to or controlled by Robert John Mander or E.M.B. Asset
roup Inc.

Tor#: 2574496.11
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SCHEDULE "B"

Policy Number | B171606-3 B239696-9 B291578-2 B171605-1

Insurance London Life London Life London Life London Life

Company

Life Insured Robert J Mander Robert J Mander Robert J Ethan G Mander-
Mander Brooks

Policyowner Robert J Mander Robert J Mander Robert J Christine Brooks
Mander

Beneficiary Ethan G Mander- | Ethan G Mander- Ethan G Christine Brooks

Brooks Brooks Mander-Brooks
Policy Date November 17, October 10, 2002 June 12, 2003 November 27,

2001

2001

Tor#: 2574496.11




SCHEDULE "C"

FORM OF DRAFT ORDER
Court File No. 10-8619-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE ) THURSDAY, THE 6th DAY

MR. JUSTICE MORAWETZ ) OF JANUARY, 2011

BETWEEN:
SA CAPITAL GROWTH CORP.

Applicant

-and -

CHRISTINE BROOKS AS EXECUTOR OF THE ESTATE OF
ROBERT MANDER, DECEASED AND E.M.B. ASSET GROUP INC.

Respondents

APPLICATION UNDER Rule 14.05(3)(g) of the Rules of Civil
Procedure and section 101 of the Courts of Justice Act, R.S.0O.
1990. ¢. C.43, as amended

ORDER

THIS MOTION, made by RSM Richter Inc. in its capacity as the Court-appointed
receiver (the "Receiver") of the undertaking, properties and assets of E.M.B. Asset Group Inc.
("EMB"), the Estate of Robert Mander and the Related Entities (collectively; the "Debtors") for
an order approving the settlement (the "Settlement") as set out in the Settlement Agreement
attached to this Order as Schedule "A" between the Receiver, the Children's Lawyer (the
"Children's Lawyer"), in its capacity as litigation guardian of the Child (as defined below), and
Christine Brooks, in her personal capacity, as mother of Ethan G. Mander-Brooks (born March
29, 2000) (the "Child") and in her capacity as trustee of the Mander Policies (as defined in the
Settlement Agreement) proceeds for the Child under the policy beneficiary designations and
described in the Supplemental Report to the Fourth, Fifth and Sixth Reports of the Receiver
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dated August 10, 2010 and the Tenth Report (the "Reports") and approving and ratifying the
Receiver's execution of a settlement agreement in respect of the Settlement, was heard this day

at 330 University Avenue, Toronto, Ontario.

ON READING the Reports and the Affidavit of Linda Waxman, Deputy Legal
Director, Property Rights, Office of the Children's Lawyer, and on hearing the submissions of
counsel for the Receiver, counsel for the Children's Lawyer for the Province of Ontario as
litigation guardian for the Child, and upon being advised that no party on the Service List
advised that it objected to the requested Order:

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the
motion is hereby abridged and validated so that this motion is properly returnable today and

hereby dispenses with further service thereof.

2. THIS COURT ORDERS that the Settlement is hereby approved and ratified, and
the Receiver is hereby authorized and directed to take such additional steps and execute such
additional documents as may be necessary or desirable for the completion of the Settlement.

3. THIS COURT ORDERS that the Settlement is approved on behalf of the Child, a
minor child, under Rule 7.08 of the Rules of Civil Procedure.

4, THIS COURT ORDERS AND DIRECTS London Life Insurance Company
("London Life") to make payment in respect of the Mander Policies in accordance with the

Settlement as follows:

(i) to the Receiver the sum of $178,5637.97CAD plus 50% of any accrued
interest in accordance with the instructions provided by the Receiver or its

counsel; and

(i)  to the Accountant of the Superior Court of Justice ("ASCJ") to the credit of
the Child, the sum of $178,537.96CAD plus 50% of any accrued interest.

5. THIS COURT ORDERS that the ASCJ shall hold the funds to the Child's credit
and pay out the funds including accrued interest to the Child upon the Child attaining the age of
18 years, subject to any order the court may in the meantime make.
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6. THIS COURT ORDERS that Christine Brooks may make use of the Office of the
Children's Lawyer's fiat system to obtain payment out of court for the Child's support while he is

a minor child under the age of 18 years.

7. THIS COURT ORDERS that, upon payment by London Life, in accordance with
paragraph 4 of this Order, the Receiver shall release any interest in the Child Policy (as defined
in the Settlement Agreement) and Christine Brooks shall retain full ownership of the Child

Policy.

8. THIS COURT ORDERS that, upon payment by London Life, in accordance with
paragraph 4 of this Order, the Receiver and its officers, directors, partners, employees,
advisors, counsel and agents and London Life and its officers, directors, partners, employees,
advisors, counsel and agents be and are hereby released and forever discharged of and from
any and all claims, demands, causes and manners of action, proceedings, liabilities and
obligations whatsoever of any nature and kind howsoever arising, both at law and in equity, in

respect of or relating or incidental to:

(i) the Mander Policies in the case of London Life and its officers, directors,

partners, employees, advisors, counsel and agents; and

(i)  the Policies (as defined in the Settlement Agreement) in the case of the
Receiver and its officers, directors, partners, employees, advisors,

counsel and agents;

or otherwise which may be brought, directly or indirectly, at any time by the Child, Christine
Brooks in her personal capacity, in her capacity as mother of the Child or in her capacity as
trustee of the Mander Policies proceeds for the Child under the policy beneficiary designations

or the Children's Lawyer,

9. THIS COURT ORDERS that the Reports and the activities of the Receiver
referred to therein be and are hereby approved.

10. THIS COURT ORDERS that, notwithstanding:

(i) the pendency of these proceedings;
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(i)  any applications for a bankruptcy order now or hereafter issued pursuant
to the Bankruptcy and Insolvency Act (Canada) in respect of the Debtors

and any bankruptcy order issued pursuant to any such applications; and
(i)  any assignment in bankruptcy made in respect of the Debtors;

the Settlement approved pursuant to this Order shall be binding on any trustee in bankruptcy
that may be appointed in respect of the Debtors and shall not be void or voidable, nor shall it
constitute nor be deemed to be a transfer at undervalue, preference, assignment, fraudulent
conveyance or other challengeable or voidable transaction under the Bankruptcy and
Insolvency Act (Canada) or any other applicable federal or provincial legislation, nor shall it
constitute oppressive or unfairly prejudicial conduct pursuant to any applicable federal or

provincial legislation.
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