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COURT FILE NO.: CV-13-10282-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE WINDING-UP OF
DIVERSINET CORP.

APPLICATION UNDER SECTION 207 OF THE
BUSINESS CORPORATIONS ACT, R.S.C. 1990, C. B.16,

AS AMENDED

FIRST REPORT OF DUFF & PHELPS CANADA RESTRUCTURING INC.
AS LIQUIDATOR OF DIVERSINET CORP.

OCTOBER 4, 2013

1.0 Introduction

1. On September 11, 2013, the shareholders of Diversinet Corp. (“Diversinet”
or the “Company”) passed a special resolution (the “Special Resolution”)
approving, among other things:

 the voluntary winding-up of Diversinet pursuant to Section 193 of
the Business Corporations Act, R.S.O. 1990, c. B.16, as amended
(“OBCA”) at a time to be determined by the directors of Diversinet;

 the plan of liquidation and distribution substantially in the form
attached to the Special Resolution (the “Liquidation Plan”); and

 one or more distributions to shareholders of any remaining property
of Diversinet under the voluntary winding-up by way of return of
capital.

2. Copies of Diversinet’s press release dated August 9, 2013 and the voting
results on the Special Resolution are attached as Appendices “A” and “B”,
respectively. A copy of the Liquidation Plan is provided as Appendix “C”.

3. Pursuant to Section 4.1 of the Liquidation Plan, Duff & Phelps Canada
Restructuring Inc. (“D&P”) was appointed as the Liquidator (in such
capacity, the “Liquidator”). This report (“Report”) has been prepared by
D&P in its capacity as the Liquidator.
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4. On September 16, 2013, the Board of Directors of Diversinet passed a
resolution appointing D&P as the Liquidator pursuant to the Liquidation
Plan, which resolution became effective on September 23, 2013 (the
“Effective Date”).

5. Pursuant to Section 4.3(j) of the Liquidation Plan, the Liquidator may at any
time make an application to the Ontario Superior Court of Justice –
Commercial List (“Court”) under Section 207 of the OBCA to have the
liquidation of Diversinet supervised by the Court if the Liquidator considers
such an application advisable.

1.1 Purpose of this Report

1. The purposes of this Report are to:

a) Provide the rationale for the Liquidator’s application under section
207 of the OBCA to have the winding-up of Diversinet supervised by
the Court;

b) Summarize the terms of a proposed claims procedure (“Claims
Procedure”) to be carried out by the Liquidator in accordance with
the proposed Order (the “Claims Procedure Order”);

c) Set out the basis on which the Liquidator is seeking an Order
exempting the Company and/or the Liquidator from filing audited
financial statements;

d) Provide the basis for the proposed Court-ordered charge in favour
of the Liquidator and its counsel (the “Administration Charge”);

e) Set out the Liquidator’s anticipated next steps in its administration of
these proceedings; and

f) Recommend that this Honourable Court issue an Order:

 Continuing the Company’s voluntary winding-up pursuant to
the Liquidation Plan under the supervision of this
Honourable Court;

 Approving the Claims Procedure and authorizing the
Liquidator to administer such process in accordance with the
Claims Procedure Order;
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 Exempting the Company from the requirements under the
OBCA regarding the appointment and duties of an auditor
and confirming that neither the Company nor the Liquidator
is required to produce or place before Diversinet’s
shareholders any financial statements and an auditor’s
report thereon; and

 Approving the Administration Charge.

1.2 Restrictions

1. In preparing this Report, D&P has relied upon unaudited financial
information prepared by the Company’s management, the Company’s
books and records and discussions with its management, particularly its
former Chief Financial Officer (“CFO”). D&P has not performed an audit or
other verification of such information. An examination of the Company’s
financial forecasts as outlined in the Canadian Institute of Chartered
Accountants Handbook has not been performed. Future-oriented financial
information relied upon in this Report is based on management’s
assumptions regarding future events; actual results achieved may vary from
this information and these variations may be material.

2.0 Background

1. The Company developed, marketed and distributed mobile security
infrastructure solutions and professional services to the health services,
financial services and software security marketplaces. The Company
operated from leased premises in Toronto, Ontario.

2. The Company was incorporated in 1997 under the OBCA. The Company’s
shares were publicly traded under the symbol “DIV” on the TSX Venture
Exchange (“TSX”). Effective August 13, 2013, the common shares of the
Company were voluntarily delisted from the TSX and commenced trading
on the Over-the-Counter Exchange for Venture Companies (“OTCQB”)
under the symbol “DVNTF”.

3. The Company holds a 50% interest in an inactive joint venture, Atria
Limited, and six wholly-owned subsidiaries, being Diversinet Corp. (a
Delaware corporation), Diversinet Corporation of America (a Delaware
corporation), Diversinet Inc. (an Ontario corporation), Instant Publisher Ltd.
(a Barbados corporation), Diversinet (Israel) Ltd. (an Israeli corporation)
and DSS Software Technologies (a California corporation) (collectively the
“Subsidiaries”).
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4. Other than Diversinet Corp., which leases premises in Dallas, Texas, the
Liquidator understands that the Subsidiaries have been inactive since 2008
and have nominal assets and liabilities, if any. The Liquidation Plan
provides the Liquidator with the authority to wind-up or dissolve all wholly-
owned subsidiaries of the Company. The Liquidator has not yet
commenced any such proceeding for the Subsidiaries.

5. Until its operations were discontinued in September, 2013, the Company
employed approximately 15 individuals. The Company’s workforce was not
unionized and the Company did not maintain any pension plans.

2.1 Sale of Assets

1. During 2012, the Board of Directors formed a special committee to review
opportunities available to the Company, including raising additional capital
and/or identifying strategic partners.

2. The Company, with the assistance of the special committee, engaged
Craig-Hallum Capital Group LLC (“Craig Hallum”) as its financial advisor on
January 17, 2013 to explore strategic opportunities. Craig-Hallum’s
marketing and refinancing process resulted in a sale transaction with IMS
Health Incorporated (“IMS”).

3. The Company entered into an asset purchase agreement (the “APA”) with
IMS dated as of August 8, 2013, whereby the Company sold all of its
assets, including all of its intellectual property, software and certain of its
customer contracts, for US$3.5 million (the “IMS Transaction”). A copy of
the APA is available on SEDAR at www.sedar.com.

4. The IMS Transaction excluded the Company’s cash, accounts receivable,
non-essential office equipment and the Company’s obligations, other than
the Assumed Obligations (as defined in the APA).

5. On September 11, 2013, the IMS Transaction was approved by 99.8% of
the Company’s shareholders. The IMS Transaction closed on
September 12, 2013.

6. On closing of the IMS Transaction, a portion of the purchase price was paid
to the Company (US$1.75 million) and the remainder (US$1.75 million) is
being held by Wells Fargo Bank National Association (“Wells Fargo”)
pursuant to an escrow agreement, which forms part of the IMS Transaction.
Pursuant to the escrow agreement, the funds are to be released 30 days
prior to the date Diversinet will be dissolved under its winding-up
proceedings.
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3.0 Shareholdings

1. As at the date of this Report, there are 43,721,847 common shares in the
capital of the Company issued and outstanding.

2. There are two shareholders who beneficially own or exercise control or
direction, directly or indirectly, over the common shares of the Company
carrying more than 10 per cent of the voting rights attached to the issued
and outstanding common shares, being Albert Wahbe (9,187,500 common
shares / 21%) and James Wigdale (5,379,784 shares / 12.3%). Both
Messrs. Wahbe and Wigdale are Inspectors under the Liquidation Plan, as
detailed below.

3. Pursuant to Section 4.2(c) of the Liquidation Plan, the Liquidator is directed
to maintain the listing of the common shares on the OTCQB subject to
compliance with the listing requirements of the OTCQB. Section 4.2(e) of
the Liquidation Plan directs the Liquidator to implement the de-listing of the
common shares from trading on the OTCQB following completion of the
Claims Procedure.

4. The Company’s press release dated September 13, 2013, a copy of which
is attached as Appendix “D”, advised shareholders that “To the extent
permitted under the OTCQB, the Liquidator intends to have the common
shares cease trading approximately 30 days after appointment”. The
Liquidator will proceed to de-list following completion of the Claims
Procedure.

4.0 Assets

1. The assets of the Company consist of the following:

 Cash of approximately US$2.1 million, which is in the process of
being transferred to bank accounts maintained by the Liquidator;

 US$1.75 million in escrow with Wells Fargo;

 Accounts receivable with a book value of approximately $800,000.
The Liquidator understands that the collectability of certain of these
accounts receivable is uncertain;

 Potential tax refunds, the quantum and collectability of which are
uncertain; and

 Office equipment and furniture with nominal value.
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5.0 Liabilities

1. Prior to the commencement of these liquidation proceedings, the Company
paid the majority of its outstanding trade and other obligations. The
Liquidator is working with the former CFO, who is now an Inspector
pursuant to the Liquidation Plan, to identify any other known obligations.
The Liquidator will cause those obligations, if any, to be funded from the
Company’s cash on deposit.

2. The Liquidator is not aware of any secured creditors or outstanding legal
proceedings against the Company. Attached as Appendix “E” is a copy of
the PPSA enquiry response dated September 12, 2013.

6.0 Inspectors

1. On the Effective Date, each of the directors resigned.

2. Pursuant to the Liquidation Plan, each of Messrs. David Hackett, Albert
Wahbe and Jay Wigdale (collectively, the “Inspectors”) were appointed
Inspectors of the Company's liquidation pursuant to Section 194 of the
OBCA.

3. Since its appointment, the Liquidator has been corresponding regularly with
the Inspectors, each of whom supports the relief sought in this motion.

7.0 Claims Procedure1

7.1 Rationale for the Claims Procedure

1. Section 4.2(d) of the Liquidation Plan expressly directs the Liquidator to
establish and implement a Claims Procedure. The Liquidation Plan defines
“Claims Process” to mean the process established by the Liquidator and
approved by the Court for the identification, resolution and barring of certain
Claims, including, inter alia, the issuance of a final order of the Court
establishing the Claims.

2. The Liquidation Plan contemplates bringing an application under Section
207 of the OBCA to have the winding-up continued under the supervision of
the Court, principally for the purposes of permitting the Liquidator to
administer the Claims Procedure.

1
Capitalized terms not defined in this section of the Report have the meanings ascribed to them in the
accompanying Claims Procedure Order.
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3. Under the OBCA, despite the winding-up and dissolution of the Company,
each Shareholder to whom any of its property has been distributed is liable
to any person claiming under Section 242 of the OBCA to the extent of the
amount received by that Shareholder upon the distribution, and an action to
enforce such liability may be brought.

4. Section 242 of the OBCA provides that, despite the dissolution of a
corporation under the OBCA, a civil, criminal or administrative action or
proceeding may be brought against the corporation, as if the corporation
had not been dissolved, and provides, among other things, that any
property that would have been available to satisfy any judgment or order if
the corporation had not been dissolved, remains available for such
purpose.

5. The potential for shareholder liability regarding a distribution continues until
the statutory limitation period for the applicable claim has expired.
Therefore, under the OBCA, the dissolution of the Company does not
remove or impair any remedy available against the Company for any right
or claim existing, or any liability incurred, prior to such dissolution or arising
thereafter.

6. Accordingly, the Claims Procedure as contemplated under the Liquidation
Plan is intended to identify all possible claims prior to distribution and to
mitigate any risk of claims arising following the winding-up and dissolution
of the Company.

7.2 Claims Procedure Mechanics

1. The Claims Procedure entails the following:

 It is proposed that the Claims Procedure will include the provision of
written notice of the commencement of the Claims Procedure for
claims against the Company, the Subsidiaries and its present or
former directors and officers. Such notice is proposed to be
published in The Globe and Mail (National Edition) by October 24,
2013.

 The Liquidator will send by October 24, 2013, a notice of the Claims
Procedure (the “Claim Procedure Notice”) to the creditors who have
notified the Liquidator or the Company of a potential claim.

 Any claimant wishing to assert a claim shall deliver to the Liquidator
a written notice of the claim (the “Claim Notice”) prior to 5:00 p.m.
(Toronto time) on December 16, 2013 (the “Claims Bar Date”).
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 The Claim Notice must include the following information:

 Full legal name, mailing address, telephone and facsimile
numbers and email address of the claimant together with the
name and title of the contact person for the purposes of
dealing with the claim;

 The party or parties against whom the claim is being made;

 The amount of the claim; and

 The legal basis on which the claim is made and the nature
and all particulars of the claim, including any and all
supporting documentation.

 All claimants must file their claims on or before the Claims Bar Date.
Any claimant that does not file a claim in the Claims Procedure prior
to the Claims Bar Date shall be forever barred from making or
enforcing any claim and such claimant shall be deemed to have fully
and finally released and discharged all such claims.

 The Liquidator shall convert any claim, submitted on or before the
Claims Bar Date, which is denominated in a currency other than
Canadian Dollars, into Canadian Dollars using the Bank of Canada
noon rate as at the Effective Date.

 Claimants will be notified of the requirement to file a Claim Notice on
or before the Claims Bar Date by the following procedures:

 The Liquidator shall send the Claim Procedure Notice by
ordinary mail, electronic mail, facsimile transmission or
courier to all persons who have notified the Liquidator of a
potential claim;

 The Liquidator shall cause the Claim Procedure Notice to be
published in The Globe and Mail (National Edition); and

 The Liquidator shall post a copy of the Claim Procedure
Notice and the Claims Procedure Order on its website at
www.duffandphelps.com.
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 After a review of any claim, the Liquidator, in consultation with the
Inspectors and the affected directors or officers, if any, shall (with
the approval of the Inspectors) determine to allow, partially allow,
partially disallow or disallow the relevant claim. If a claim is partially
or fully disallowed, the Liquidator will provide to the respective
creditor a written notice of determination setting out the reasons for
the determination as soon as reasonably practicable (the “Notice of
Determination”).

 In the event that any claimant or an affected director or officer does
not agree with the amount and reasons set out in the Notice of
Determination, that party shall, within fourteen (14) days, provide
the Liquidator with written notice of such party’s objection with a
brief description of the grounds for the objection (the “Notice of
Objection”). A claimant that does not provide the Liquidator with a
Notice of Objection within the required time shall be deemed to have
agreed with the Notice of Determination. The Liquidator shall
provide the Inspectors and the relevant Affected Respondents with
a copy of the Notice of Objection. The Liquidator, with the approval
of the Inspectors and/or in consultation with the Affected
Respondents, shall have twenty-one (21) days to attempt to settle,
with the approval of the Inspectors, the dispute with respect to the
Notice of Objection and in the event that a settlement is not
achieved the Liquidator shall, within twenty-one (21) days thereafter,
serve on all relevant parties and file with this Court a motion for
directions or determination.

 If a claim is proven against a current or former director or officer as
a result of the process outlined above (a “Proven D&O Claim”), the
Liquidator, in consultation with the Inspectors and the affected
director or officer, shall determine if the Proven D&O Claim is
subject to indemnification by the Company. Upon the determination
of all Proven D&O Claims, if the Liquidator, Inspectors and the
affected directors or officers do not agree as to whether certain
Proven D&O Claims are subject to indemnification by the Company,
then the Liquidator shall serve and file a further Notice of Motion
with this Court concerning the applicability of any indemnity granted
by the Company to the particular Proven D&O Claims.

 Claims finally proven against the Company, including Proven D&O
Claims which are finally determined to be subject to indemnification
by the Company (and not otherwise covered by any applicable
insurance), shall be paid out in full prior to effecting any final
distribution to Shareholders under the Liquidation Plan.
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2. The Liquidator considers that the identification of claimants through the
mailing and newspaper advertisement noted above will provide potential
claimants with sufficient and timely notification in order for those parties, if
any, to submit their Claim Notice prior to the Claims Bar Date.

3. The Liquidator believes it is appropriate for the Claims Procedure to include
the solicitation of claims against the Subsidiaries so that a determination
can be made as to the Liquidator’s next steps, if any, in respect of dealing
with the Subsidiaries, by commencing a wind-up process or otherwise. A
quantification of the claims against the Subsidiaries, if any, will assist the
Liquidator in that determination.

8.0 Court Supervision

1. The Liquidator believes it is appropriate for the Company’s Liquidation Plan
to be supervised by this Honourable Court for the following reasons:

 It was contemplated in the Liquidation Plan, which was approved by
99.8% of the Shareholders;

 It will enable the Liquidator to carry out the Claims Procedure
contemplated by the Liquidation Plan;

 It will facilitate the Liquidator’s ability to implement all of the other
aspects of the Liquidation Plan;

 It will explicitly insulate the Liquidator from liability in implementing
the Liquidation Plan;

 It provides for an ability to efficiently enforce the terms of the
Liquidation Plan and any corresponding ancillary relief provided in
the OBCA in connection therewith as against any third parties; and

 It will afford the Liquidator the ability to seek the advice and
directions of this Court in connection with any of the foregoing,
should that become necessary.

2. Based on the foregoing, the Liquidator respectfully recommends that this
Court grant the Liquidator’s application under section 207 of the OBCA to
have the winding-up of Diversinet supervised by the Court and, in
connection therewith, grant the Claims Procedure Order.
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9.0 Audited Financial Statements

1. Absent exemptions, the OBCA requires the directors of a corporation
subject to the OBCA to, among other things, provide to its shareholders
copies of its financial statements, including an auditor’s report thereon.
Part XII of the OBCA requires the shareholders of a corporation to, among
other things, appoint an auditor to report on a corporation’s financial
statements.

2. The Liquidator is seeking a Court Order confirming that neither the
Company nor the Liquidator is required to comply, or otherwise effect
compliance, with Sections 154 and Part XII of the OBCA for the following
reasons:

a) The Company’s only material assets, which are set out in Section 4
of this Report, can be readily valued;

b) The Company’s liabilities will be determined by the results of the
Claims Procedure (subject to the approval of the Claims Procedure
at the return of this motion);

c) Pursuant to the Liquidation Plan, the Liquidator will report by press
release to the Company’s shareholders (and to the Inspectors) with
respect to these proceedings and any material developments with
respect to the Company’s assets, material claims and distributions.
The Liquidator has posted and will continue to post press releases
and other information relevant to the Company on the Liquidator’s
website;

d) The Liquidator is required, pursuant to Section 201(2) of the OBCA,
to call a meeting of the Company’s shareholders at the end of the
first year, and of each succeeding year from the commencement of
the winding up in order to “lay before the meeting an account
showing the liquidator’s acts and dealings and the manner in which
the winding up has been conducted during the immediately
preceding year”;

e) Section 154 of the OBCA, among other sections, deals with the
required actions of a company’s directors. As the Company’s
directors resigned on the Effective Date of the Liquidation Plan, it is
unclear whether those sections apply to the Company;
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f) Section 148 of the OBCA contemplates an exemption from the
requirement to appoint an auditor, outside of a winding-up, if: “(a)
the corporation is not an offering corporation; and (b) all of the
shareholders consent in writing to the exemption in respect of that
year”. In the Company’s case, it will be applying to de-list from the
OTCQB imminently (as contemplated under the Liquidation Plan)
and has advised its shareholders of this intention in prior press
releases. In addition, it is not practical to obtain the unanimous
written consent of all of the Company’s shareholders;

g) The annual audit fee payable to the Company’s auditor is
approximately $90,000. Such costs would reduce funds available
for distribution to the Company’s shareholders. In the Liquidator’s
view, an auditor’s report and the associated costs are not justified in
this case, particularly since an analysis or valuation of the
Company’s assets and liabilities would not be needed. Additionally,
the Liquidator will be providing shareholders, pursuant to Section
201(2) of the OBCA, with information related to the Company’s
assets and liabilities and changes in the Company’s financial
position in the preceding year; and

h) The Inspectors support the relief being sought by the Liquidator.

10.0 Administration Charge

1. The proposed Winding-Up Order contemplates an Administration Charge in
the amount of $100,000, which would have priority over all claims against
the Company. The beneficiaries of the Administration Charge would be the
Liquidator and its legal counsel.

2. The Administration Charge is a standard provision of Winding-Up Orders
(and other similar orders made in the context of formal insolvency
proceedings) in order to secure payment for the Court officer (in this case,
the Liquidator) and its legal counsel. The Liquidator believes the amount of
the Administration Charge is reasonable to provide for any potential fee
exposure for the beneficiaries of the Administration Charge.








































