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ESTATE FILE NO.: 31-2084381
COURT FILE NO.: 31-2084381

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)
IN BANKRPUTCY AND INSOLVENCY

IN THE MATTER OF THE BANKRUPTCY OF DANIER LEATHER INC.

SIXTH REPORT OF KSV KOFMAN INC. AS TRUSTEE IN BANKRUPTCY OF
DANIER LEATHER INC.

FEBRUARY 1, 2018

1.0 Introduction

1. On February 4, 2016, Danier Leather Inc. (the “Company” or “Danier”) filed a Notice
of Intention to Make a Proposal (the “NOI”) pursuant to Section 50.4(1) of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”), and
KSV Kofman Inc. (“KSV”) was appointed proposal trustee in the Company’s NOI
proceedings (the “Proposal Trustee”).

2. In accordance with an order of the Ontario Superior Court of Justice (Commercial List)
(the “Court”) made on February 8, 2016, the Company, with the assistance of its
financial advisor, Consensus Advisory Services LLC and Consensus Securities LLC
(collectively the “Financial Advisor”), and the Proposal Trustee, carried out a sale and
investor solicitation process (the “SISP”).

3. On March 2, 2016, the Court granted Danier an extension to March 23, 2016 to file a
proposal with the Official Receiver under Section 62(1) of the BIA.

4. On March 17, 2016, the Board of Directors (the “Board”) passed a resolution pursuant
to which the Company made an assignment in bankruptcy on March 21, 2016 and
KSV was appointed as trustee in bankruptcy (the “Trustee”). The appointment of KSV
as Trustee was affirmed at the First Meeting of Creditors, which was held on April 11,
2016.

5. Pursuant to an Order of the Court made on March 21, 2016, KSV was appointed
receiver (the “Receiver”) of the Company’s property, assets and undertaking under
Section 101 of the Courts of Justice Act, R.S.O. 190, c. C.43, as amended (the
“Receivership Order”).
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6. The NOI, bankruptcy and receivership proceedings are collectively referred to in this
report (the “Report”) as the “Insolvency Proceedings”.

7. This Report is filed by KSV in its capacity as Trustee.

1.1 Purposes of this Report

1. The purposes of this Report are to:

a) provide background information regarding the Company, including the events
leading to the commencement of the Insolvency Proceedings;

b) summarize key events during the Insolvency Proceedings;

c) seek the authorization and direction of this Court to make one or more
distributions to the Company’s shareholders (the “Shareholders”) of the surplus
funds remaining in the Company’s estate bank accounts after the payment of
all proven claims, including statutory interest thereon, and all professional costs
(the “Surplus”); and

d) recommend that this Court issue an order, inter alia:

i. authorizing and directing the Trustee to distribute the Surplus to the
Shareholders (the “Distribution”); and

ii. deeming $11,218,973 of the Distribution to be a reduction of the
Company’s stated capital (and therefore a reduction of paid up capital
(“PUC”) for tax purposes) and the remainder of the Distribution to be a
dividend.

1.2 Currency

1. All currency references in this Report are to Canadian dollars.

1.3 Restrictions

1. In preparing this Report, the Trustee has relied upon the Company’s unaudited
financial information, books and records of the Company and discussions with the
Company’s representatives. The Trustee has not performed an audit or other
verification of such information. The Trustee expresses no opinion or other assurance
with respect to the financial information presented in this Report. Any party wishing to
place reliance on the Company’s financial information is encouraged to perform its
own diligence and any reliance placed by any party on the information herein shall not
be considered sufficient for any purpose whatsoever.

2. In order to determine the stated capital and the PUC, the Trustee has relied on the
work performed by PricewaterhouseCoopers LLP (“PwC”), the Company’s former
auditor and tax advisor. PwC’s calculations are subject to its own assumptions, which
are detailed in its memorandum, attached hereto as Appendix “A” (the “PwC Memo”)
and discussed further in Section 5.0 below.
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2.0 Background

2.1 Corporate Matters

1. The Company was founded in 1972 under the Business Corporations Act (Ontario)
(“OBCA”).

2. On May 20, 1998, through an initial public offering (the “IPO”), the Company issued
6,040,000 subordinated voting shares (“SV Shares”) to the public. The SV Shares
were listed and posted for trading on the Toronto Stock Exchange (“TSX”). During
the period between 2010 and 2014, the Company purchased some of the SV Shares
for cancellation in a series of issuer bids.

3. In addition to the SV Shares, in connection with the IPO, the Company issued multiple
voting shares (“MV Shares”) to Jeffrey Wortsman, the Company’s former President
and Chief Executive Officer (“CEO”). Mr. Wortsman was also a director of the
Company.

4. Immediately prior to the Company’s bankruptcy, Danier had 3,854,168 issued and
outstanding shares, comprised of 1,224,329 MV Shares and 2,629,839 SV Shares.

5. Pursuant to a trust agreement, the MV Shares automatically converted to SV Shares,
on a one-to-one basis, upon Mr. Wortsman ceasing to be an officer or director of the
Company. Mr. Wortsman resigned as an officer and director on March 17, 2016; his
resignation became effective on the bankruptcy of the Company. As a result, there
are now 3,854,168 SV Shares and no MV Shares.

6. In addition to Mr. Wortsman, the other directors of the Company also resigned on
March 17, 2016, which resignations also became effective on the bankruptcy of the
Company.

7. On February 4, 2016, the Investment Regulatory Organization of Canada issued a
cease trade order in respect of the SV Shares and on March 17, 2016, the SV Shares
were suspended from trading and delisted from the TSX.

8. On February 17, 2016, the Company’s principal securities regulator, the Ontario
Securities Commission (the “OSC”), issued a cease trade order that ceased trading
in the Company’s securities; additional cease trade orders were issued by the
Manitoba Securities Commission, the Autorité des marches financiers (Québec) and
the British Columbia Securities Commission on February 24, 2016, March 3, 2016
and April 6, 2016, respectively.

9. Since the bankruptcy of the Company, to the knowledge of KSV in its capacity as the
Trustee, none of the SV Shares have changed registered title and, accordingly, there
continue to be 3,854,168 SV Shares issued and outstanding on the share register of
the Company, other than a transfer of registered title to the SV Shares held by the
CEO to a personal wholly-owned holding company of the CEO, which trade was
granted exemptive relief by the OSC pursuant to a partial revocation of the OSC’s
cease trade order, by order dated March 22, 2017.
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2.2 Financial Information

2.2.1 Operating Results

1. During the fiscal years ending 2014 and 2015 and the interim period ending
December 26, 2015, the Company incurred operating losses of approximately $29
million, resulting from, inter alia, operational challenges, increased competition from
United States retailers and macroeconomic factors impacting Canadian retailers. In
addition, the Company was projecting that it would incur significant operating losses
for the balance of the 2016 fiscal year. A summary of the Company’s results for its
fiscal years ending June 28, 2014 and June 27, 2015, and its interim results for the
six months ending December 26, 2015 are provided in the table below1.

($000s; consolidated)

6 months ending
December 26,

2015 (unaudited)

12 months ending
June 27, 2015

(audited)

12 months ending
June 28, 2014

(audited)

Revenue 70,870 126,046 141,930

Cost of sales 37,139 70,226 73,697

Gross margin 33,731 55,820 68,233

Gross margin (%) 47.6% 44.3% 48.1%

Selling, general and administrative 34,759 72,898 77,110

Other 359 2,791 (1,214)

Operating loss (1,387) (19,869) (7,663)

Gain on sale of the St. Clair Facility 7,066 - -

Net income/(loss) 5,679 (19,869) (7,663)

2.2.2 Liquidity

1. The Company financed its business through a senior secured revolving asset based
facility with the Canadian Imperial Bank of Commerce (the “ABL Facility”). In the
normal course, the Company drew on the ABL Facility during the spring season in
order to purchase inventory for the fall and winter seasons.

2. In March, 2016, the Company projected that it would breach its minimum tangible net
worth covenant under its ABL Facility by no later than its fiscal year end, being
June 26, 2016. Based on those projections, and its historical losses, the Company
was uncertain that it would continue to have access to its ABL Facility for the latter
half of 2016, which would impact its ability to continue as a going concern. The
Company and its Board were also concerned that the loss of the ABL Facility would
mean that the Company would not be able to pay for orders placed in the spring of
fiscal 2017 but delivered later in the calendar year. The Trustee understands that the
Board was concerned about incurring obligations that it felt the Company may not
have been able to pay.

1 The fiscal year of the Company ends on the last Saturday of June each year.
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2.2.3 Previously Filed Financial Information

1. A report filed in these proceedings by the Proposal Trustee dated February 5, 2016
(the “Proposal Trustee’s Report”) provided background information concerning the
Company, including historical financial information. A copy of the Proposal Trustee’s
Report, without appendices, is provided in Appendix “B”. Additionally, background
and financial information was also provided in the February 4, 2016 affidavit of Mr.
Brent Houlden, the Company’s former Chief Financial Officer (the “Houlden Affidavit”).
The Houlden Affidavit was part of the Company’s Motion Record dated February 4,
2016 and is attached as Appendix “C”, without exhibits.

2.3 Employees

1. At the date of the bankruptcy, the Company employed approximately nine hundred
and fifty (950) employees (“Employees”), all of whom were terminated automatically
as a result of the bankruptcy. Pursuant to the terms of the Receivership Order, the
Receiver engaged the majority of the Employees on a day-to-day, term and task basis
to assist in the liquidation and wind-down of the Company’s business. The Employees
were not unionized and the Company did not maintain a pension plan.

2.4 Representative Counsel

1. On May 18, 2016, the Court made an order appointing Koskie Minsky LLP as
Representative Counsel for the Employees (the “Representative Counsel Order”).
Representative Counsel represents all Employees, other than Mr. Wortsman and a
small number of employees with de minimis claims who opted out of representation
in accordance with the Representative Counsel Order.

2. Pursuant to the Representative Counsel Order, Representative Counsel was
authorized to determine, advance or compromise any claim made by Employees
against the Company, subject to Court approval.

2.5 Pre-Insolvency Restructuring Efforts

1. In November 2014, the Company formed a special committee of the Board (the
“Special Committee”) to consider strategic initiatives. One of the initiatives of the
Special Committee was to engage the Financial Advisor to conduct a sales and
investment solicitation process (the “2015 Solicitation Process”). The 2015
Solicitation Process did not generate any acceptable offers. Further details
concerning the 2015 Solicitation Process are provided in the Houlden Affidavit.

2. On December 31, 2015, the Company re-engaged the Financial Advisor to conduct a
SISP on the basis that its mandate would continue in the event that a NOI was filed
by the Company.

3. In addition to the Financial Advisor, the Company also engaged OCI Inc. to market
the Company and its business in China, India, Qatar and the United Arab Emirates.
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4. The SISP did not generate any viable going concern bids. The best offer in the SISP
was submitted by a contractual joint venture comprised of Merchant Retail Solutions,
ULC and Gordon Brothers Canada ULC (jointly, the “Agent”). The Company and the
Agent entered into an Agency Agreement dated March 1, 2016 (the “Agency
Agreement”) pursuant to which the Agent sold the Company’s inventory, furniture,
fixtures and equipment in 76 of its store locations (the “Transaction”). The Court
approved the Agency Agreement on March 7, 2016 and the Transaction was
completed on May 9, 2016.

5. In addition to the proceeds from the liquidation, additional realizations were generated
from the sale of the Company’s intellectual property and the assignment of three (3)
of the Company’s leasehold interests.

3.0 Proven Creditor Claims

1. A summary of the proven creditor claims is as follows:

($)
Preferred claims (landlords) 2,051,737
Ordinary claims – Employees 10,572,511
Ordinary claims – non-Employees 5,244,093

17,868,341

2. Employees’ wage arrears and accrued vacation pay were paid in full by the Receiver.
Substantially all of the employee claims referenced above relate to severance pay,
termination pay, bonuses and benefits.

3. All proven creditor claims have also been paid in full, together with statutory interest
of 5% per annum, as required under Section 143 of the BIA. Total interest paid to
creditors was $1,065,612.

4. Section 149 Notices were sent to the Canada Revenue Agency (“CRA”) in June 2016.
No claims have been filed by CRA and the time limits for it to file a claim have long
expired. The tax returns of the Company have been filed and assessments for 2016
(both pre-bankruptcy and post-bankruptcy periods) have been issued. No taxes are
owing and the Company has millions of dollars of tax losses.

4.0 Surplus Funds

1. Attached as Appendix “D” is the Interim Statement of Receipts and Disbursements for
the period from March 21, 2016 to December 31, 2017 (“R&D”), combining the
activities of the Receiver and the Trustee. Prior to the finalization of the estate, the
Trustee will prepare the Trustee’s Final Statement of Receipts and Disbursements for
approval of the Inspectors and the Court.

2. As set out in the R&D, the funds on hand as at December 31, 2017 totalled
$15,871,276.
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3. Attached as Appendix “E” is a schedule of the estimated Surplus that is anticipated to
be available for distribution to the Shareholders, indicating a Surplus of approximately
$14.85 million, or $3.85 per share. The calculation of the Surplus is net of all projected
fees and expenses of the Receiver, the Trustee and its professional advisors incurred
or to be incurred in respect of the matters described in this Report.

5.0 Corporate Tax Matters

1. The Trustee has filed the Company’s corporate tax returns for the following periods:

a) June 27, 2015 to March 20, 2016 – being the commencement of the Company’s
last fiscal year prior to the bankruptcy to the day immediately prior to the
Company’s bankruptcy; and

b) March 21, 2016 to October 31, 2016 – being the bankruptcy date to the
Company’s new year-end (collectively the “Tax Returns”).

2. The Tax Returns have been assessed by CRA and no taxes are owing. As of
October 31, 2016, the Company had non-capital tax loss carry forwards of
approximately $22 million.

3. There are no overdue tax returns. The next tax return will be due by May 31, 2018
for the year ended October 31, 2017. The Trustee has engaged PwC to prepare the
tax return for the year ended October 31, 2017.

4. As the Company generated virtually no revenue subsequent to October 31, 2016 and
has in excess of $22 million of non-capital loss carry forwards as at October 31, 2016,
the Trustee expects that there will be no corporate income tax liabilities in future
periods.

5. The Trustee also engaged PwC to determine the Company’s stated capital and PUC.
A distribution of PUC is generally not taxable to the Shareholders under the Income
Tax Act (Canada) (the “ITA”), but reduces the Shareholders’ tax cost in their Company
shares. If the reduction in tax cost results in a Canadian resident Shareholder’s tax
cost becoming negative, the Canadian resident Shareholder will generally have a
capital gain.

6. Stated capital is a concept under the OBCA. The calculation of PUC for the purposes
of the ITA starts with stated capital under the applicable corporate law (in Danier’s
case, the OBCA), which is then subject to certain potential downward adjustments
under the ITA to arrive at PUC.

7. A distribution of stated capital under the OBCA will be treated as a distribution of PUC
(to the extent thereof) for the purposes of the ITA.

8. As detailed in the PwC Memo, PwC has determined that the PUC attributable to the
SV Shares is $11,218,973. The PwC Memo outlines the methodology and calculation
of the PUC.
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6.0 Distribution to Shareholders

6.1 BIA

1. Pursuant to Section 144 of the BIA, the bankrupt is entitled to the surplus remaining
after payment in full of the bankrupt’s creditors, with interest, and costs of the
bankruptcy proceedings.

2. Danier is a public company, currently without officers or directors. Consequently,
there is no legal representative of the Company to whom the Trustee can distribute
the Surplus.

3. As the Company has no business operations or business assets, the Trustee is of the
view that the Surplus should be distributed to the Company’s Shareholders.

6.2 Income Tax Treatment of the Distribution to Shareholders

1. In order to allow for the most favourable tax treatment of the Surplus distribution to
the Shareholders, the Trustee proposes to first distribute to the Shareholders a portion
of the Surplus equal to the PUC ($11,218,973) by way of a reduction of stated capital,
with the balance distributed to the Shareholders as a taxable dividend.

6.3 Corporate and Securities Law Requirements

1. Pursuant to the OBCA and securities laws, the normal requirements to make a
distribution to shareholders include the following:

a) a special resolution of the shareholders to reduce the stated capital of the
corporation for any purpose, including to distribute to holders of shares an
amount not exceeding the stated capital of the class;

b) submission of the special resolution of the shareholders either to a special
meeting of shareholders duly called to consider the business and passed by at
least two-thirds of the votes cast by shareholders at the meeting or passed in
writing;

c) a resolution of the directors fixing a record date for a distribution and any
meeting of shareholders; and

d) preparation under the oversight of its management and directors of a notice of
meeting and management information circular and other proxy-related materials
for any meeting of shareholders (which circular must be certified by the directors
of the Company).
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2. Calling a meeting of the Shareholders for the purposes of reducing the Company’s
stated capital, paying a dividend or electing directors to authorize the payment of a
dividend and oversee the formalities and disclosure documents required in respect of
a meeting of Shareholders would be costly and would serve no practical purpose as
there is no other reasonable use of the Surplus other than a distribution to the
Shareholders. It is also impractical to seek a special resolution of the Shareholders
in writing given the majority of the Company’s shares are held by The Canadian
Depository for Securities Limited for beneficial shareholders, many of which are
“objecting beneficial owners” under applicable securities laws, who are unknown and
cannot be determined by the Company. It is in the Company’s and the Shareholders’
best interests to maximize the Distribution and facilitate the Distribution as swiftly as
possible, particularly since the Shareholders are ultimately entitled to the Surplus
remaining in the Company’s estate.

6.4 Trustee’s Proposed Action

1. The Trustee proposes, subject to approval and direction of the Court, to distribute the
Surplus to the Shareholders in one or more distributions, as follows:

a) a return of stated capital to Shareholders in the amount of $11,218,973, being
the PUC of the SV Shares as a class; and

b) the payment of a dividend to Shareholders for the balance of the Surplus and of
any amounts, if any, retained by the Trustee to complete these proceedings,
including the fees and costs of the professionals involved.

2. In contemplation of obtaining an order authorizing and directing the Trustee to
distribute the Surplus to the Shareholders, the Trustee has:

a) engaged Computershare Investor Services Inc. (“Computershare”) as its paying
agent. A copy of the Paying Agent Agreement is attached as Appendix “F”. The
Court approved the retention of Computershare on December 8, 2017
(“Computershare Order”). A copy of the Computershare Order is attached as
Appendix “G”; and

b) obtained approval of the Distribution motion from the Company’s Inspectors on
January 31, 2018.
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3. In addition, the Trustee will be serving the relevant regulatory authorities, including
the OSC, the Director under the OBCA, the Superintendent under the BIA, the Public
Guardian and Trustee, and the CRA of the Trustee’s proposed actions, as set out
herein.

7.0 Conclusion and Recommendation

1. The Trustee recommends that the Court make an order authorizing the Trustee to
distribute the Surplus to Shareholders on the basis described herein for the following
reasons:

a) all proven creditor claims have been paid in full, together with interest thereon,
pursuant to Section 143 of the BIA;

b) the Company is entitled to the surplus pursuant to Section 144 of the BIA;

c) the Company is no longer operating and there is no other use for the monies to
be distributed to Shareholders;

d) the calling and holding of a Shareholders’ meeting for the purposes of re-
establishing a board of directors or passing one or more resolutions to make the
Distribution would be costly and provide no practical benefit to the Shareholders;
and

e) the most expedient and cost-efficient manner to make the Distribution is through
the procedures detailed in this Report.

* * *

All of which is respectfully submitted,

KSV KOFMAN INC.
SOLELY IN ITS CAPACITY AS TRUSTEE IN BANKRUPTCY OF
DANIER LEATHER INC.
AND NOT IN ITS PERSONAL CAPACITY
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ESTATE FILE NO.: 31-CL-2084381  
COURT FILE NO.: 31-CL-2084381 

 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF 
DANIER LEATHER INC., 

A COMPANY INCORPORATED PURSUANT TO THE LAWS OF THE  
PROVINCE OF ONTARIO, WITH A HEAD OFFICE IN THE CITY OF TORONTO,  

IN THE PROVINCE OF ONTARIO 
 

FEBRUARY 5, 2016 

1.0 Introduction 

1. This report (“Report”) is filed by KSV Kofman Inc. (“KSV”) in its capacity as proposal 
trustee (“Proposal Trustee”) in connection with a Notice of Intention to Make a 
Proposal (“NOI”) filed by Danier Leather Inc. (the “Company”) on February 4, 2016 
(“Filing Date”) under Section 50.4(1) of the Bankruptcy and Insolvency Act, R.S.C. 
1985, c. B-3, as amended (“BIA”).   

2. The principal purpose of these restructuring proceedings is to create a stabilized 
environment to enable the Company to pursue a restructuring of its business by 
completing a transaction to be identified through a “stalking horse” sale and investor 
solicitation process (“SISP”).  The SISP will be conducted by the Company, with the 
assistance of its financial advisor, Consensus Advisory Services LLC and 
Consensus Securities LLC (collectively, the “Financial Advisor”), and the Proposal 
Trustee.      

3. This Report should be read in conjunction with the affidavit of Brent Houlden, the 
Chief Financial Officer of the Company, sworn February 4, 2016 (the “Houlden 
Affidavit”) and the Affidavit of Michael A. O'Hara, a representative of the Financial 
Advisor, sworn February 4, 2016 (the "O'Hara Affidavit"), each filed in support of this 
application. 

1.1 Purposes of this Report 

1. The purposes of this Report are to: 

a) provide background information about the Company;  
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b) discuss the terms of the SISP (the “SISP Procedures”); 

c) discuss the terms of the Financial Advisor’s engagement letter (the 
“Consensus Engagement Letter”);  

d) discuss the terms of OCI Inc.’s (“OCI”) engagement letter (the “OCI 
Engagement Letter”); 

e) summarize an offer for substantially all of the Company’s inventory (the 
“Merchandise”) submitted by GA Retail Canada, ULC or an affiliate thereof 
(the “Agent”) in the form of an agency agreement (the “Stalking Horse 
Agreement”), which would serve as the “stalking horse” in the SISP, subject to 
the approval of the Court; 

f) discuss the rationale for: 

 a charge in the amount of $600,000 on all of the Company’s current and 
future assets, properties and undertakings (the “Property”) to secure the 
fees and disbursements of the Proposal Trustee, the Proposal Trustee’s 
counsel, Bennett Jones LLP, the Company’s counsel, Davies Ward 
Phillips and Vineberg LLP and the directors of the Company and their 
counsel, Chaitons LLP (the “Administration Charge”);  

 a charge in the amount of US$500,000 on the Property to secure the 
fees and disbursements of the Financial Advisor (the “Consensus 
Charge”); 

 a charge in the amount of $4.9 million on the Property in favour of the 
directors and officers of the Company (“D&O Charge”); 

 a charge (“KERP Charge”) in the amount of $524,000 on the Property in 
respect of a Key Employee Retention Plan (“KERP”);  

 sealing (a) a summary of bids received to-date and provided in  
confidential appendix “1” attached hereto (“Confidential Appendix”), and 
(b) Exhibit "H" to the Houlden Affidavit which contains certain detailed 
information about the KERP; and 

g) recommend that the Court make an order, inter alia: 

 authorizing the Company to perform its obligations under the Consensus 
Engagement Letter and the OCI Engagement Letter, including making 
the payments contemplated thereunder; 

 approving the SISP Procedures and authorizing the Company, the 
Financial Advisor and the Proposal Trustee to conduct the SISP; 
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 approving and accepting the Stalking Horse Agreement for the purposes 
of conducting the SISP only 1 , and authorizing and directing the 
Company to pay the Break Fee, the Expense Reimbursement and the 
Signage Costs Obligations (each as defined below);   

 sealing the Confidential Appendix and Exhibit "H" to the Houlden 
Affidavit; 

 approving the KERP; and 

 approving the Administration Charge, the Consensus Charge, the D&O 
Charge and the KERP Charge. 

1.2 Currency 

1. Unless otherwise noted, all currency references in this Report are to Canadian 
dollars. 

1.3 Restrictions 

1. In preparing this Report, the Proposal Trustee has relied upon unaudited financial 
information prepared by the Company’s representatives, the Company’s books and 
records and discussions with its representatives.  The Proposal Trustee has not 
performed an audit or other verification of such information.  An examination of the 
Company’s financial forecasts as outlined in the Canadian Institute of Chartered 
Accountants Handbook has not been performed.  Future oriented financial 
information relied upon in this Report is based on the Company’s representatives’ 
assumptions regarding future events; actual results achieved may vary from this 
information and these variations may be material.  

2.0 Background 

1. The Company was founded in 1972.  It is Canada’s largest retailer of leather apparel 
and accessories. The shares of the Company are listed on the Toronto Stock 
Exchange and trade under the symbol “DL”. 

2. The Company’s head office, manufacturing, warehouse and distribution center is 
located in Toronto (the “St. Clair Facility”).  In addition to this 130,000 square foot 
facility, the Company also leases a 20,000 square foot distribution facility in Toronto, 
as well as two offices in China.  The Company manufactures at the St. Clair Facility 
and contracts production from vendors located in China, India and Pakistan. 

                                                
1 The proposed Order specifically provides that nothing therein approves the sale of any property or assets of the 
Company on the terms of the Stalking Horse Agreement and that the approval and vesting of any sale of the Assets 
(as defined in the SISP Procedures) shall be determined on a subsequent motion made to the Court.  
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3. The Company’s merchandise is predominantly marketed under the “Danier” brand 
name and is currently sold in 84 stores across Canada, as well as online through the 
Company’s website: www.danier.com.  As at the date of this Report, the Company is 
in the process of closing eight of its stores.   

4. The Company leases all of its facilities, including its head office, as discussed 
further herein.  

5. The Company employs approximately 1,293 individuals, comprised of 1,065 store-
level employees, 106 employees in manufacturing and distribution, 102 employees 
in its head office and administration and 20 employees in China. The Company’s 
workforce is not unionized and it does not maintain a pension plan. 

6. The Company owns two subsidiaries, Danier International Corporation (“DIC”) and 
Danier Leather (USA) Inc. (“Danier USA”).  DIC is a Barbados corporation which 
owns international trademarks associated with the “Danier” brand.  Danier USA is a 
dormant Delaware corporation with no material assets or liabilities. 

2.1 Financial Difficulties and Insolvency 

1. Over the past three years, the Company has incurred significant operating losses, 
resulting from, inter alia, operational challenges, increased competition from US 
retailers and macroeconomic factors impacting Canadian retailers, including the 
depreciation of the Canadian dollar relative to the US dollar.   The Company’s 
income statement for the six months ending December 26, 2015 and the years 
ending June 27, 2015 (“Fiscal 2015”) and June 28, 2014 (“Fiscal 2014”) is presented 
in the following table.2  

 

($000s; consolidated) 

6 months ending 
December 26, 

2015 (unaudited) 

12 months ending 
June 27, 2015 

(audited) 

12 months ending 
June 28, 2014 

(audited) 

Revenue 70,870 126,046 141,930 

Cost of sales 37,139 70,226 73,697 

Gross margin 33,731 55,820 68,233 

Gross margin (%) 47.6% 44.3% 48.1% 

Selling, general and administrative  34,759 72,898 77,110 

Other 359 2,791 (1,214) 

Operating loss (1,387) (19,869) (7,663) 

Gain on sale of the St. Clair Facility 7,066 - - 

Net income/(loss) 5,679 (19,869) (7,663) 

    

 

                                                
2 The fiscal year of the Company ends on the last Saturday of June each year. 
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2. The income statement reflects that the Company incurred: 

a) net losses of approximately $19.9 million and $7.7 million during Fiscal 2015 
and Fiscal 2014, respectively; and 

b) an operating loss of approximately $1.4 million for the six months ending 
December 26, 2015.  The Company projects that it will incur significant losses 
in the second half of fiscal 2016 due to, inter alia, the seasonality of its 
business.   

3. A summary of the Company’s financial position as at December 26, 2015 is 
presented in the table below.  

(unaudited; consolidated) ($000s) 

Assets  

     Cash 13,124 

     Inventory 28,680 

     Net fixed assets   8,473 

     Tax asset 2,075 

     Other assets 2,135 

Total assets 54,487 

Liabilities  

     Vendors 10,243 

     Sales tax 3,610 

     Payroll 2,755 

     Other 3,606 

  20,214 

Contingent liabilities:  

     Estimated amounts due under all leases3, 4 90,700 

     Employee – severance and termination5 7,500 

 98,200 

Total liabilities, including contingent liabilities 118,414 

Net surplus/(deficit) (63,927) 

  

                                                
3 Represents an estimate of the sum of the remaining rents owing under all leases, including an estimate for 
common area costs.   
4 Estimated based on Company information. 
5 Estimated by the Company. 
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2.2 Strategic Process 

1. In November, 2014, as a result of the challenges then facing the Company, the 
Company formed a special committee comprised of independent members of the 
Board of Directors (the “Special Committee”) to consider strategic initiatives, 
including a potential sale of its business. 

2. As a result of the strategic process announced in February, 2015, the Company: 

a) converted its senior secured operating loan facility with the Canadian Imperial 
Bank of Commerce (“CIBC”) into a senior secured revolving asset-based 
facility (“ABL Facility”);  

b) sold and leased back the St. Clair Facility, resulting in a gain on the sale of 
approximately $7.1 million, with the proceeds used to reduce its then 
outstanding CIBC indebtedness; and  

c) directed the Financial Advisor to conduct a sale and investment solicitation 
process (the “2015 Solicitation Process”).   

3. On September 18, 2015, the Board of Directors disbanded the Special Committee 
so that the Company could turn its attention to the Fall and Winter seasons, which 
included refocusing its product line on more current trends and fashions.  The Fall 
and Winter seasons started strongly; however, the business underperformed 
commencing in November, which continued into December due to, among other 
factors, unseasonably warm weather.  Because of the magnitude of its prior losses, 
the Company could not afford to underperform as it lacked the capital to continue to 
source product and to operate indefinitely on a going-concern basis. 

2.3 Secured Creditors 

1. There are no amounts currently owing under the ABL Facility.   

2. The Company’s business is seasonal.  In the normal course, the Company is 
required to draw on its financing facility during the Spring as the Company begins 
purchasing for the Fall and Winter seasons.  Borrowing typically peaks around 
September.  The chart below illustrates this trend for 2015.   
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3. The Company projected that it would breach its minimum tangible net worth 
covenant under its ABL Facility by no later than its fiscal year end on June 26, 2016.  
As a result, the Company did not know whether it would be able to continue to have 
access to its ABL Facility, which would impact its ability to source fresh product for 
its busy season later in the calendar year and thus its ability to continue as a going 
concern.  The Company was concerned that it not procure goods and services for 
which it may not be able to pay. 

4. The CIBC has issued a notice of default as a result of the Company filing the NOI, 
which, inter alia, canceled all undrawn amounts under the ABL Facility. As at the 
date hereof, the Company currently has more than $9 million on hand.  The 
Company's cash flow forecast that will be filed in accordance with the provisions of 
the BIA will reflect that the Company has sufficient cash to fund its projected 
operating costs during its restructuring process, as well as the costs of these 
proceedings.  

5. The following additional parties have a registered security interest against the 
Company. 

Party Description 

Hewlett-Packard Financial Services Canada Company Equipment financing 

Honda Canada Finance Inc. Vehicle lease 

Toyota Credit Canada Inc. Vehicle lease 
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3.0 Financial Advisors 

3.1 2015 Solicitation Process 

1. The Financial Advisor was retained with a mandate to, inter alia, provide strategic 
advice to the Company and to conduct the 2015 Solicitation Process.  The Financial 
Advisor’s engagement included: 

a) identifying potential investors and/or purchasers for the Company’s business 
and/or assets;  

b) preparing marketing materials, including a teaser and a confidential 
information memorandum; 

c) coordinating management presentations and due diligence; and 

d) analyzing and negotiating offers. 

2. As part of the 2015 Solicitation Process:  

a) 169 parties were contacted by the Financial Advisor, including strategic and 
financial parties; 

b) 33 parties executed confidentiality agreements and were provided with access 
to a confidential information memorandum and a data room; and   

c) seven parties expressed interest in purchasing the Company. 

3. No acceptable offers were received as part of the 2015 Solicitation Process. 

4. Additional details regarding the 2015 Solicitation Process are contained in the 
Houlden Affidavit and the O'Hara Affidavit.  

3.2 Consensus Engagement Letter 

1. The Company re-engaged the Financial Advisor and entered into the Consensus 
Engagement Letter on December 31, 2015.  A copy of the Consensus Engagement 
Letter is attached as Appendix “A”. The Consensus Engagement Letter provides 
that its mandate will continue if the Company elects to file an NOI.  To protect the 
Financial Advisor for its potential fees, the Company is seeking an Order authorizing 
the Company to perform its obligations under the Consensus Engagement Letter 
and the Consensus Charge.  

2. A summary of the Financial Advisor’s fees is as follows: 

a) Retainer: US$50,000, which was paid upon the execution of the Consensus 
Engagement Letter. 
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b) Success Fee: US$350,000, plus 1.5% of the purchase price or imputed value 
of any transaction, with a credit of US$25,000 of the retainer to be applied 
against the success fee (the “Success Fee”). 

c) First Bonus: an initial bonus of up to US$100,000 if 36 store leases are 
assigned. The bonus is calculated on a pro-rata sliding scale requiring a 
minimum of 20 store leases to be assigned. 

d) Second Bonus: a second bonus of US$50,000 if 60 or more store leases are 
assigned. The second bonus is only payable if at least 60 leases are assigned. 

3. The Success Fee is capped at US$525,000, less a US$25,000 credit in respect of 
the retainer; however, the first bonus and second bonus are not subject to the cap.  

3.3 Consensus Engagement Letter Recommendation 

1. The Proposal Trustee has considered numerous factors relevant to the successful 
completion of the SISP, including: 

a) the time, effort and expediency required to carry out the SISP; and 

b) the complexity and time commitment required to complete a transaction for the 
Company on an accelerated basis.   

2. The Proposal Trustee recommends that the Court authorize the Company to 
perform its obligations under the Consensus Engagement Letter for the following 
reasons: 

a) the Financial Advisor has industry experience – its business focus is consumer 
products and the retail sector; 

b) the Financial Advisor is familiar with the Company and parties interested in 
purchasing and/or investing in the Company’s business and/or assets as a 
result of, inter alia, the 2015 Solicitation Process; and 

c) the Proposal Trustee is of the view that it is appropriate to incentivize the 
Financial Advisor to carry out the SISP and the contemplated success fees are 
reasonable in the circumstance, including in light of the factors discussed in 
paragraph 3 of this Section below. 

3. In addition to the above considerations, the Financial Advisor’s initial engagement 
letter with the Company provided a “tail” which required the Company to pay the 
Financial Advisor its fees in the event of a sale or other transaction with a party 
identified by the Financial Advisor during the 2015 Solicitation Process.  As a result, 
the Financial Advisor could have a significant claim in these proceedings for the 
amounts owing under the tail provisions and therefore would have been 
compensated to some extent by way of its claim notwithstanding the termination of 
its previous mandate. 
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3.4 OCI Engagement Letter  

1. The Financial Advisor’s engagement is focused on targeting purchasers and/or 
investors in North America.  The Company engaged OCI to market the Company 
and its business in China, India, Qatar and the United Arab Emirates.  A copy of the 
OCI Engagement Letter is attached as Appendix “B”.    

2. The OCI Engagement Letter has only a success fee component.  If a transaction is 
originated by OCI or OCI introduces the purchaser and/or investor to the Company, 
OCI will earn a fee of 4% of the purchase price or imputed value of a transaction in 
addition to the fees earned by the Financial Advisor.  

3.5 OCI Engagement Letter Recommendation 

1. The Proposal Trustee recommends that the Court authorize the Company to 
perform its obligations under the OCI Engagement Letter for the following reasons: 

a) canvassing overseas markets reaches additional parties;  

b) OCI’s engagement letter does not have a guaranteed fee. OCI will only be 
compensated if a transaction is originated by OCI or OCI introduces the 
ultimate purchaser and/or investor to the Company.  The Proposal Trustee 
believes that OCI's fee is reasonable in the circumstances; and 

c) the Company is of the view that OCI has expertise that warranted this 
engagement. 

4.0 Sale and Investor Solicitation Process 

4.1 Stalking Horse Process 

1. The SISP is effectively comprised of two phases: the pre-filing phase which solicited 
offers from parties to be a stalking horse (“Stalking Horse Process”), and the next 
phase, which is intended to seek offers for the business and assets superior to the 
stalking horse.   

2. Shortly before the re-engagement of the Financial Advisor, the Company contacted 
the parties that appeared most interested in this opportunity during the 2015 
Solicitation Process.  In the days leading up to the re-engagement of the Financial 
Advisor, and immediately thereafter, 22 parties were contacted by either the 
Company or the Financial Advisor, 19 of which had been contacted during the 2015 
Solicitation Process.  As a result of these efforts, the Financial Advisor sent an email 
to each6 of the most interested parties (12 parties) advising of the deadline to submit 
offers to act as the stalking horse, being January 22, 2016 (the “Stalking Horse 
Deadline”).      

                                                
6 The only party that did not receive an email advising of the bid deadline was Tiger Capital Group, LLC (“Tiger”).  
Tiger was retained in late 2015 by the Company to liquidate inventory in the stores that the Company is presently 
closing.  Tiger was advised verbally by the Financial Advisor, the Proposal Trustee and Company representatives of 
the Stalking Horse Deadline.  Tiger submitted an offer on the Stalking Horse Deadline. 



 

ksv advisory inc. Page 11 of 22  

3. All of the most interested parties conducted due diligence, and a data room was 
populated with information concerning the Company, including detailed inventory, 
operations and financial reports. The Company has routinely added information to 
the data room so that the most current information is available to interested parties.   

4. The Company received three offers prior to the Stalking Horse Deadline. The 
Company and the Financial Advisor identified the two most attractive offers and 
requested that those two bidders address certain issues and fine tune their bids.  
Each party was asked to resubmit its bid on January 27, 2016, and each did so.  
Neither party objected to the January 27 deadline.  The Company and the Financial 
Advisor ultimately determined that the offer from the Agent should be selected as 
the stalking horse. 

4.2 Confidential Appendix  

1. A summary of the offers received is provided in Confidential Appendix “1” (“Offer 
Summary”)7.  

2. The Proposal Trustee respectfully requests that the Offer Summary be filed with the 
Court on a confidential basis and be sealed as the documents contain confidential 
information.  If the terms of the Offer Summary are not sealed, the Proposal Trustee 
is of the view the information contained therein may negatively impact realizations 
through the balance of the SISP process, as well as the integrity of the process.  

3. The Proposal Trustee is not aware of any party that will be prejudiced if the Offer 
Summary is sealed.   Accordingly, the Proposal Trustee believes that the request for 
sealing is appropriate in the circumstances.   

4.3 The Stalking Horse Agreement8  

1. Subject to Court approval, the Company intends to enter into the Stalking Horse 
Agreement with the Agent.  A copy of the Stalking Horse Agreement is attached as 
Appendix “C”.  The key terms and conditions of the Stalking Horse Agreement 
include the following: 

a) Agent: GA Retail Canada, ULC or its affiliate. GA Retail Canada, ULC is an 
affiliate of Great American Group LLC; 

b) Guaranteed Amount: the Agent has guaranteed that the Company will receive 
a net minimum payment of 94.6% of the aggregate Cost Value of the 
Merchandise, subject to adjustment if: 

i) The aggregate Cost Value of the Merchandise is less than $22 million or 
greater than $25 million; 

                                                
7 Subsequent to the date that the Offer Summary was prepared, negotiations with the Agent continued which 
resulted in certain changes to the Stalking Horse Agreement.  The final terms of the Stalking Horse Agreement are 
described in this Report.  
8 Capitalized terms in this section have the meaning provided to them in the Stalking Horse Agreement unless 
otherwise defined herein. 
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ii) The Cost Value of the Merchandise as a percentage of the retail price of 
the Merchandise exceeds 48.8%;  

iii) The transaction does not close by March 3, 2016; and/or 

iv) The mix of the Cost Value of Merchandise for season codes ‘2016 Key 
Items’, ‘2016 Spring’ and ‘2016 Repeat Season’ as a percentage of total 
cost value of Merchandise is less than 40%; 

c) Merchandise: includes all inventory at the Company’s stores and inventory to 
be received during the course of the sale, other than, inter alia, Merchandise 
currently being liquidated at eight of the Company’s stores by Tiger Capital 
Group, LLC and consignment inventory. Merchandise received 21 days after 
the Sale Commencement Date will be valued at the prevailing discount being 
offered at that time; 

d) Expenses: the Agent will be responsible for Expenses in conducting the sale, 
including store-level operating expenses. The Expenses for which the Agent is 
responsible are set out in Section 4.1 of the Stalking Horse Agreement; 

e) Commission: after payment of the Guaranteed Amount and the Expenses, the 
Agent is to be paid the next 5% of the aggregate Cost Value of Merchandise; 

f) Sharing: any additional proceeds from the sale after the payment of the 
commission are to be split on a 50/50 basis between the Company and the 
Agent; 

g) Letter of Credit: the Agent is required to pay 85% of the Guaranteed Amount 
on or before the business day after that the Court enters the Approval Order.  
The Agent is to provide the Company with the Letter of Credit to cover the 
Agent’s obligation to fund the balance of the Guaranteed Amount. Upon the 
payment of the balance of the Guaranteed Amount by the Agent, the Letter of 
Credit will be reduced to an estimate of one week’s Expenses;  

h) Timing:  the sale will commence no later than March 10, 2016 and will end no 
later than June 30, 2016; 

i) Deposit: $2.2 million; 

j) Furniture, Fixtures and Equipment (collectively, the “FF&E”): the Agent will 
have the right to sell the FF&E and to receive a commission of 18% on the 
proceeds from the sale of FF&E and will be reimbursed for out-of-pocket 
expenses related thereto; provided, that if the Company sells the FF&E in any 
store location, it will pay the Agent $1,300 per location, i.e. if for example, a 
party acquires a store lease and wishes to acquire the FF&E at that location; 

k) Break Fee: $250,000 payable to the Agent on the closing of the transaction if 
the Agent’s bid is not the Successful Bid; 
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l) Expense Reimbursement: maximum of $100,000 of costs and expenses 
incurred by the Agent in connection with the Stalking Horse Agreement if the 
Agent’s bid is not the Successful Bid; 

m) Signage Costs Obligations: payable to the Agent to a maximum of $175,000 of 
costs and expenses incurred by the Agent for the signage and advertising in 
connection with the sale if the Agent’s bid is not the Successful Bid. If the 
Agent is not the Successful Bid, the Agent will make the signage and other 
promotional materials available to a Successful Bidder that is a liquidator; 

n) Termination: The Stalking Horse Agreement may be terminated if: (i) the 
Approval and Vesting Order is not obtained by March 9, 2016, or such later 
date as the Company and the Agent agree; (ii) the agreement is not the 
Successful Bid; (iii) the agreement is the Back-Up Bid and the Successful Bid 
closes; or (iv) there is an Event of Default; 

o) Conditions:  the only material conditions precedent to the transaction are:  

i) court approval of the SISP, including the Stalking Horse Agreement; and 

ii) entry of the Approval Order; 

p) Other:   

i) The Stalking Horse Agreement is consistent with standard insolvency 
transactions, i.e. to be completed on an “as is, where is” basis. All sales 
of Merchandise are also to be on an “as is, where is” basis; 

ii) To the extent that there is Merchandise remaining at the end of the sale, 
the Company will transfer such inventory to the Agent free and clear of all 
encumbrances; 

iii) If mutually agreed to by the Agent and the Company, the Company shall 
purchase additional Merchandise to include in the sale;  

iv) The Agent is required to give the Company seven days’ notice of its 
intention to discontinue its use of a store location; and 

v) The Stalking Horse Agreement contemplates the creation of a Court-
ordered charge in favour of the Agent on the Merchandise and proceeds 
from the sale in order to secure all amounts due and owing to the Agent 
under the Stalking Horse Agreement (the “Agent’s Charge”)9. 

                                                
9 The Agent's Charge is not being sought at this time.  If the Stalking Horse Agreement is the Successful Bid, the 
Company intends to seek an order seeking the Agent's Charge at that time.   
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4.3.1 Break Fee, Expense Reimbursement and Signage Costs Obligations 

1. The Stalking Horse Agreement includes a Break Fee of $250,000, an Expense 
Reimbursement of up to $100,000 and Signage Costs Obligations of up to $175,000 
(collectively, the “Termination Fees”). 

2. The purpose of the Termination Fees is to, inter alia, provide the Stalking Horse 
with: 

a) an incentive to be the stalking horse bidder; and   

b) a means to recover its costs and expenses incurred in connection with the 
Stalking Horse Agreement in the event it is not the successful bidder. 

3. The Proposal Trustee is of the view that the Termination Fees are reasonable as: 

a) it is the Proposal Trustee’s experience that the Termination Fees on 
transactions of this nature typically range from 2% and 4%.   The Proposal 
Trustee estimates that the value of the Stalking Horse Agreement is, at a 
minimum, approximately $20.8 million10.  Based on the estimated value of the 
transaction, the maximum amount of the Termination Fees represents 
approximately 2.5% of the imputed value of the Stalking Horse Agreement 
transaction; and   

b) each bidder requested a Break Fee and Expense Reimbursement as part of 
its proposal. Without these protections, a party has little incentive to act as the 
stalking horse. 

4. The Proposal Trustee is of the view that the Termination Fees are reasonable as, in 
its view, the aggregate amount of the Termination Fees is unlikely to discourage a 
third party from submitting an offer that is superior to the Stalking Horse Agreement. 

5. In addition, the Proposal Trustee notes that if a Liquidation Proposal is the 
Successful Bid, the Successful Bidder would be required, pursuant to the SISP and 
the Stalking Horse Agreement, to buy the signage and advertising material prepared 
by the Agent, instead of the requirement that the Company pay the Signage Costs 
Obligations.  

                                                
10 Represents 94.6% (guaranteed percentage) of $22 million (the minimum inventory threshold). 
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4.4 Next Phase of the SISP11 

1. The next phase of the SISP is to identify one or more purchasers of and/or investors 
in the Company, its business and/or its assets with a view to generating a result 
superior to the Stalking Horse Agreement and to complete the transaction(s) 
contemplated by any such offer(s).   

2. The SISP is attached as Appendix “A” to the Stalking Horse Agreement and the 
second phase is summarized as follows: 

a) the Company will conduct the SISP with the assistance of the Financial 
Advisor and the Proposal Trustee; 

b) the Financial Advisor has prepared a new teaser to describe the assets 
available for sale, which will be disseminated to all interested parties if the 
Court approves the SISP; 

c) the Financial Advisor will continue to engage all interested parties and provide 
them with access to due diligence information, including to the data room and 
to management, provided that interested parties have executed a 
confidentiality agreement;  

d) interested parties may make a bid to: (i) acquire all or a portion of the 
Company’s business and/or assets (a “Sale Proposal”); (ii) make an 
investment in the Company (an “Investment Proposal”); or (iii)  liquidate some 
or all of the Company’s assets (“Liquidation Proposal”), provided however, that 
no liquidation bids will be considered for a portion of the Company’s inventory; 

e) the Financial Advisor will contact a large number of interested parties and ask 
that they provide offers on a sealed basis on the non-inventory assets (such 
as leases and intellectual property); 

f) the aggregation of partial bids shall be permitted, including those for the non-
inventory assets, with a view to generating a global bid greater than the 
Minimum Bid Amount (as defined below); 

g) bids for all assets (inventory and non-inventory) will be required to be 
submitted to the Financial Advisor by 5:00 p.m. (Eastern time) on February 22, 
2016 (the “Bid Deadline”);  

h) the successful transaction will be completed on an “as is, where is” basis with 
representations and warranties consistent with transactions of this nature; 

                                                
11 Capitalized terms in this section have the meaning provided to them in the SISP unless otherwise defined herein. 
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i) subject to Court approval, the following table sets out the SISP timeline: 

Milestone  Timeline 

Motion for approval of SISP and Stalking Horse Agreement   February 8, 2016 

Bid Deadline  February 22, 2016 

Determining Successful Bid and Back-Up Bid (if no auction)  No later than 5 business days after Bid Deadline 

Auction (if required)  No later than 7 business days after the Bid Deadline 

Sale approval motion  Within 5 business days after determining the 

Successful Bid 

 
j) the Company or the Proposal Trustee will have the right to extend or amend 

the SISP as considered appropriate to better promote the sale of the business, 
the assets or an investment in the Company.  The Company or the Proposal 
Trustee will need to apply to Court if the SISP is to be terminated or materially 
modified. 

4.5 SISP Procedures 

1. The SISP Procedures are summarized below. 

2. To be a “Qualified Bid”, a bid must meet the following requirements, among others: 

a) in the case of a Sale Proposal, it includes an executed definitive purchase 
agreement substantially in the form attached as Schedule “B” to the SISP (the 
“Form Purchase Agreement”), together with a blackline to the Form Purchase 
Agreement; 

b) in the case of an Investment Proposal, it includes an executed term sheet 
describing, among other things, the terms and conditions of the proposed 
transaction; 

c) in the case of a Liquidation Proposal, it includes (a) an executed agency 
agreement substantially in the form of the Stalking Horse Agreement, together 
with a blackline comparing the agency agreement to the Stalking Horse 
Agreement, and (b) an agreement to purchase the signage purchased by the 
Stalking Horse Bidder at its cost; 

d) it must be for an amount at least equal to 102% of the value of the Guaranteed 
Amount (the “Minimum Bid Amount”);  

e) it includes a cash deposit equal to 10% of the purchase price in a Sale 
Proposal or the imputed value of the Investment Proposal or Liquidation 
Proposal; 

f) it includes evidence satisfactory to the Company, in consultation with the 
Financial Advisor and the Proposal Trustee, that the bidder has the financial 
ability to close the contemplated transaction; 
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g) it contemplates a closing within 15 days following the Bid Deadline or such 
other date as the Company and the Successful Bidder or the Back-Up Bidder, 
as applicable, may agree; 

h) it does not entitle the bidder to any transaction fee or break fee, expense 
reimbursement or similar type fee or payment; 

i) it identifies any liabilities proposed to be assumed; 

j) it does not contain any due diligence or financing contingencies; and 

k) if applicable, it contains full details of the proposed number of employees to be 
retained and the proposed terms and conditions of employment to be offered. 

4.6 Evaluation of Qualified Bids 

1. If no other Qualified Bids are submitted by the Bid Deadline, the Stalking Horse 
Agreement will be accepted, subject to Court approval. 

2. If one or more Qualified Asset Bids or Qualified Investment Bids are received by the 
Bid Deadline, the Company may; 

a) accept one or more of the Qualified Asset Bids and/or Qualified Investment 
Bids, subject to Court approval (the “Successful Sale Bid”); or 

b) conditionally accept one or more of the Qualified Asset Bids and Qualified 
Investment Bids, which acceptance will be conditional upon the failure of the 
transaction(s) contemplated by the Successful Sale Bid to close (the “Back-up 
Sale Bid”);  

3. If one or more Qualified Liquidation Bids are received by the Bid Deadline, the 
Company may: 

a) accept one or more of the Qualified Liquidation Bids, subject to Court approval 
(the “Successful Liquidation Bid”);  

b) conditionally accept one of the Qualified Liquidation Bids, which acceptance 
will be conditional upon the failure of the transaction(s) contemplated by the 
Successful Liquidation Bid to close (the “Back-up Liquidation Bid”); or 

c) conduct an auction (“Auction”). 

4. If a Qualified Bidder submits a Qualified Asset Bid or a Qualified Investment Bid, 
which the Proposal Trustee considers would result in greater value than Stalking 
Horse Agreement, the Proposal Trustee may permit the bidder to participate in the 
Auction. 
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4.7 Auction Procedures 

1. The proposed procedures for the Auction include: 

a) the Proposal Trustee will conduct the Auction; 

b) bidding at the Auction shall be restricted to parties that submitted a Qualified 
Liquidation Bid, which includes the Agent (each individually a “Qualified 
Bidder”); however, if a Qualified Bidder submits a Qualified Asset Bid or a 
Qualified Investment Bid, which the Proposal Trustee considers would result in 
a greater value than the Stalking Horse Agreement, the Proposal Trustee may 
permit the bidder to participate in the Auction; 

c) bidding at the Auction shall be conducted in rounds.  The Proposal Trustee, 
with the assistance of its advisors, will determine the opening bid for each 
round.  The minimum overbid increment in each round will be determined by 
the Proposal Trustee; and 

d) upon conclusion of the bidding, the Proposal Trustee, with the assistance of 
the Company, the Financial Advisor and legal advisors will identify the 
Successful Bid and the Back-Up Bid. One or more bids for portions of assets 
can form part of the Successful Bid and the Back Up Bid as long as the portion 
bids do not overlap. 

4.8 Unsold Assets 

1. If any of the Company’s assets remain unsold after the Auction: (i) the Company 
may sell the assets thereafter; and (ii) engage a consultant to assist the Company in 
assigning its real property leases, without further Court approval, provided that the 
proceeds from any transaction do not exceed $250,000.  

4.9 SISP Recommendation 

1. The Proposal Trustee recommends that this Court issue an Order approving the 
SISP and the Stalking Horse Agreement for the following reasons: 

a) in the Proposal Trustee’s view, the SISP is commercially reasonable and 
provides an opportunity to generate a result superior to the transaction 
contemplated by the Stalking Horse Agreement; 

b) in the Proposal Trustee’s view, the duration of the SISP is (and has been) 
sufficient to allow interested parties to perform diligence and submit offers.  
Many of the parties that will be contacted by the Financial Advisor are familiar 
with this opportunity given their participation in the 2015 Solicitation Process 
and in the pre-filing phase of the SISP, and the Company has a 
comprehensive data room already compiled;  
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c) the Financial Advisor, who has extensive experience in marketing retail 
companies and assets, believes that the SISP (including the timelines) is 
appropriate in the circumstances;   

d) in the normal course, cumulative losses of approximately $5.3 million are 
projected in March, April and May, 2016, thus necessitating that the SISP be 
concluded in the near term, as the projected losses would reduce the amounts 
available for distribution;  

e) given the seasonality of the Company's business – the Fall and Winter 
seasons are the Company’s strongest – the realizable value of the Company's 
inventory will depreciate significantly in the near term; 

f) it is the Proposal Trustee’s view that the Termination Fees are reasonable in 
the circumstances and should not discourage potential purchasers or investors 
from participating in the SISP; and 

g) the Company and the Proposal Trustee have the right to extend or amend the  
SISP to better promote the sale of the business or all or any part of the assets 
or investment in the Company. 

5.0 Court Ordered Charges   

5.1 Professional Charges 

1. The Company is seeking an Administration Charge in the amount of $600,000 in 
respect of the fees and expenses of the Proposal Trustee, its counsel, the 
Company’s counsel, the directors of the Company12, and counsel to the directors of 
the Company. 

2. The Company is seeking the Consensus Charge in the amount of US$500,000 in 
respect of the fees and expenses of the Financial Advisor. The Consensus Charge 
secures the Success Fee payable to the Financial Advisor under the Stalking Horse 
Agreement.13  The Consensus Charge would rank pari passu with the Administration 
Charge. 

3. Professional fee charges are common in restructuring proceedings. The 
beneficiaries of the Administration Charge and the Consensus Charge require the 
benefit of these charges to secure payment of their fees and expenses in order to 
have certainty of payment. The Proposal Trustee assisted the Company in the 
calculation of the Administration Charge and the Consensus Charge and is of the 
view that these charges are reasonable and appropriate in the circumstances.   

                                                
12 $120,000. 
13 The Success Fee under the Stalking Horse Agreement would be U$525,000, with $25,000 of the Financial 
Advisor’s retainer to be credited against the Success Fee.    
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5.2 D&O Charge 

1. The Company is seeking a D&O Charge in the amount of $4.9 million for any 
liabilities the directors and officers of the Company may incur from and after the 
Filing Date, except to the extent that the obligation was incurred as a result of an 
officers’ or directors’ gross negligence or willful misconduct.     

2. The Proposal Trustee understands that the Company is current on all pre-filing 
obligations for which directors may be personally liable. The cash flow contemplates 
that all such amounts will continue to be paid in the ordinary course and the 
Company is projected to have sufficient liquidity to do so. The proposed charge 
provides protection for the directors and officers in the event that the Company fails 
to pay certain obligations which may give rise to liability for directors and officers.  
The D&O Charge is only to be available to the directors and officers of the Company 
in the event that their existing insurance policy does not provide adequate coverage 
or to the extent that the Company cannot satisfy any indemnities that it has provided 
to its directors and officers. 

3. The amount of the D&O Charge was estimated by the Company and its advisors in 
consultation with the Proposal Trustee, taking into consideration payroll obligations, 
employee source deduction obligations, vacation pay obligations, including those 
owing as of the Filing Date, and sales tax obligations that may arise during the NOI 
and/or proposal proceedings.14   The following chart provides a summary of the 
calculation:  

($000s; unaudited)  

Payroll, including source deductions  1,600 

Vacation pay 1,100 

Sales tax  2,200 

Total 4,900 

 
4. The Proposal Trustee has been advised that the directors and officers of the 

Company have indicated that they are not prepared to continue in such capacity 
unless the Court grants the D&O Charge. 

5. The Proposal Trustee is of the view the D&O Charge is reasonable in these 
circumstances and that the continued involvement of the directors and officers is 
beneficial to these proceedings. 

                                                
14 The calculation includes pre-filing vacation pay, which is a potential liability and is commonly included in the 
calculation of such a charge.   
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5.3 KERP and the KERP Charge 

1. In order to have the continued participation of critical employees and contractors 
during the NOI proceedings, the Company is seeking approval of a KERP and the 
creation of a related charge in the amount of $524,000 to secure the payments due 
under the KERP.  If approved, the KERP will cover 13 employees and contractors, 
each of whom is considered by the Company to be key to the successful completion 
of these restructuring proceedings.  

2. A summary of the KERP is attached as a confidential appendix to the Houlden 
Affidavit. 

3. The KERP was developed by the Company and its advisors, in consultation with the 
Proposal Trustee.  The Company has advised the Proposal Trustee that the 
beneficiaries of the KERP are critical either to the completion of the SISP or to 
continuing operations of the business, or to both. The Company further believes that 
incentives are required to encourage employees to continue their employment 
during the restructuring proceedings.   

4. The Proposal Trustee is of the view that the KERP amounts are reasonable and that 
the KERP Charge will provide security for the individuals entitled to the KERP.  This 
will add stability to the business during these proceedings and will assist to 
maximize realizations.  

5. The Company is seeking to seal on the Court file Exhibit "H" to the Houlden 
Affidavit, which contains detailed information with respect to the KERP.  The 
Company believes that if the information were to be publicly available, it could have 
a negative effect on the Company's operations. The Proposal Trustee supports the 
sealing of Exhibit "H" to the Houlden Affidavit, and notes that such type of 
information is typically sealed in order to avoid disruption for the debtor company 
and to protect the privacy of the individual employees who are the beneficiaries of 
the KERP. 

5.4 Priority of Charges 

1. The Company proposes that the charges rank subordinate to the Existing Security 
and have the following priority: 

 First, the Administration Charge and the Consensus Charge;   

 Second, the D&O Charge; and 

 Third, the KERP Charge. 
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6.0 Conclusion and Recommendation 

1. Based on the foregoing, the Proposal Trustee respectfully recommends that this 
Honourable Court make an order granting the relief detailed in Section 1.1(g) of this 
Report.  

*     *     * 
All of which is respectfully submitted, 
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