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Daniel Shuman 

Quality Carpets Ltd. (Re) 
British Columbia Judgments 

 

British Columbia Supreme Court (In Bankruptcy) 

 Vancouver, British Columbia 

 (In Chambers) 

Esson C.J.S.C. 

Heard: May 30 and June 8, 1995. 

Judgment: filed October 4, 1995. 

Vancouver Registry No. 157140/VA95 
 

[1995] B.C.J. No. 2063   |   36 C.B.R. (3d) 143   |   58 A.C.W.S. (3d) 183 

IN THE MATTER OF the proposal of Quality Carpets Ltd. 

 

(9 pp.) 

Case Summary 
 
 

Bankruptcy — Proposals — Effect of proposal — Stay of proceedings, when proceedings stayed. 

Plaintiff DW applied under section 69.4 of the Bankruptcy and Insolvency Act to remove a stay in an action against 

the bankrupt QC. The stay arose as a result of the defendant giving notice of intention to file a proposal. The 

plaintiff supplied a large amount of carpet to the defendant, a retail carpet business. The action alleged a balance 

owing of over half a million dollars. In November, 1984, the plaintiff made an application requiring the carpet to be 

returned. The order required the defendant to deliver back all goods supplied by the plaintiff. There was 

correspondence between the parties, wherein the defendant promised to segregate the plaintiff's carpet but never 

made any delivery back to the plaintiff. There was evidence that the defendant had been selling the plaintiff's carpet 

after the November, 1994 order. In March, 1995, the defendant filed a notice of intention to file a proposal. In May, 

1995, the defendant applied to set aside the November, 1994 order and for a declaration staying the order. In June, 

1995, the plaintiff was allowed onto the defendant's property to make an inventory and there was hardly any of the 

carpet left. The plaintiff then applied to set aside the stay.  

HELD: Stay of action set aside and plaintiff free to pursue whatever remedies it had. 

 

 There were no facts alleged supporting a claim that the action was anything other than one to recover an 

unsecured debt. The November, 1994 order was a prejudgment execution or attachment proceeding, along the 

lines of a Mareva injunction. It resulted in no change in title, nor would delivery of the goods to the plaintiff have 

created a transfer of title. The action was subject to the automatic stay. However, the stay could be removed for a 

number of reasons. It was uncertain whether there would be material prejudice since there was hardly any carpet 

left and the benefit of the action was unclear. It was nevertheless equitable to make the declaration in favour of the 

plaintiff. The defendant made no reasonable effort to comply with the order and appeared to have disposed of the 

carpet in defiance of the order. The plaintiff was free to pursue whatever remedies it had.  

Statutes, Regulations and Rules Cited: 
 
 

Bankruptcy and Insolvency Act, ss. 69(1), 69.4. British Columbia Supreme Court Rules, s. 30. Law and Equity Act, 

s. 52. 

Counsel for the Plaintiff: D.J. Kennedy. Counsel for the Defendant: S.P. Grey. 
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Quality Carpets Ltd. (Re) 

 Daniel Shuman  

 

ESSON C.J.S.C. 

 

1   The plaintiff applies under s.69.4 of the Bankruptcy and Insolvency Act to remove a stay in an action in this 

court, the style of cause of which is: 

NO. C946199 VANCOUVER REGISTRY IN THE SUPREME COURT OF 

BRITISH COLUMBIA 

BETWEEN: 

DEBBIE WHITE doing business as TERZA CARPETS PLAINTIFF 

AND: 

 

  
 

  QUALITY CARPETS LTD.     

    DEFENDANT   
 

The stay arose under s.69(1) upon the defendant giving notice of intention to file a proposal. 

 

2  The factual background of the present application is as follows: the plaintiff is local agent for Terza, a Mexican 

carpet manufacturer which supplied large amounts of carpet to the defendant which is in the retail carpet business. 

The action, begun on November 17, 1994, alleges a balance owing of some $553,000. There appears to be an 

issue as to the amount but not as to the existence of a substantial debt. In an affidavit filed at an early stage, the 

plaintiff swore that the defendant had admitted owing at least $375,000. 

 

3  On November 18, 1984, at the outset of the action the plaintiff applied for and was granted an ex parte order 

restraining the defendant from parting with any of the inventory of Terza Carpet in its possession. That order was to 

expire on November 25, 1994, if the plaintiff did not in the meantime apply for a mandatory injunction directing the 

defendant to return to the plaintiff all the Terza carpet remaining in the possession of the defendant. 

 

4  The application requiring the carpet to be returned was heard on November 25. The defendant was given notice 

but did not appear. It had sought to retain solicitors but could not at that time provide a retainer. The operative 

provisions of the November 25 order are these: 

THIS COURT ORDERS THAT the Defendant deliver all goods supplied to it by the Plaintiff; 

AND THIS COURT FURTHER ORDERS THAT the Plaintiff pay into her solicitor's trust account any sums 

realized from the sale of the above goods in excess of $375,000.00 pending the outcome of this action. 

 

5  The notice of motion served on the defendant had given notice of an application "for an Order granting an Interim 

Injunction requiring the Defendant to deliver all goods supplied to it by the Plaintiff forthwith pursuant to Section 52 

of the Law & Equity Act and Rule 30 of the Rules of Court". The term of the order providing for payment into the 

trust account of any sums realized for sale in excess of $375,000 was not included in the notice of motion but 

apparently was suggested by the chambers judge. 

 

6  After November 25, the defendant was represented by lawyers. There was considerable correspondence and 

discussions between the law firms. The defendant, through its lawyers, promised to segregate the Terza carpets 

and deliver the inventory to the plaintiff but no carpets were delivered. On March 27, 1994, the defendant filed a 

notice of intention to file a proposal. Various reasons were put forward by the defendant and its lawyers for not 

delivering the carpets. One was that the order of November 25 does not specify to whom the carpets were to be 

delivered and set no deadline for the delivery. For a time at least, the defendant seemed to take the position that it 

would deliver the carpets only if given dollar for dollar credit on the original sales price, a condition which was not 

acceptable to the plaintiff. 
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Quality Carpets Ltd. (Re) 

 Daniel Shuman  

 

7  On May 23, 1995, the defendant applied before the judge who made the November 25 order to set it aside and 

for a declaration staying that order under s.69 of the Act. The judge declined to set aside the order or to make any 

order in the nature of a stay but, I am advised by Counsel, did express the view that the action was already subject 

to a stay under s.69.1 of the Act. 

 

8  The plaintiff then applied, again in the action, for an order setting aside the stay or declaring that the claim was 

one not subject to a stay. That application first came before me on May 30. On that day, I declined to make any 

order other than to direct that the defendant give the plaintiff access to its premises to enable an inventory to be 

made of the Terza carpet in its possession. The plaintiff had adduced evidence tending to prove that the defendant 

had been selling the Terza carpet after the order of November 25 was made and that the inventory of such carpet, 

which had been very large in October 1994, appeared to have dwindled greatly. The defendant's material did not 

concede any of that but was not helpful in establishing the facts. The hearing before me was resumed on June 8 on 

which day both parties filed further affidavits. The affidavit from Janet Khouw of the defendant says in part: 

That as a result of being served with the Order of Mr. Justice Cohen pronounced November 25, 1994, we 

segregated and piled in one area of our store all Terza carpet and ceased offering it for sale until March 27, 

1995, when it was reintegrated with other carpet in our store and offered for sale to our customers. 

That while I believe there has been some sales of Terza carpet remnants by Quality Carpets between 

November 25, 1994 and March 27, 1995, I do not believe these sales involve any more than a minimal 

amount of carpet. 

 

9  In para. 8, Ms.Khouw deposes that, in the week prior to March 27, 1995, all carpet on Quality's premises was 

seized by "court bailiffs or their agents" but that, after the filing of the notice of intention on March 27, the "court 

bailiffs" returned the seized carpet. She then goes on to say that there appears to be a significant quantity of carpet 

that has not been returned but that Quality does not know what quantity remains missing, and to what extent it 

involves Terza carpet. She concludes by saying that Quality has in its possession approximately 64 part rolls of 

Terza carpet having an approximate value at cost price of $20,000 to $25,000. 

 

10  The plaintiff's affidavit states that, in October 1994, she conducted an inventory of the Terza carpets in the 

defendant's possession and found over 200 rolls of Terza carpets of which well in excess of 100 were full rolls 

which had not been cut and were still in their wrappers. On June 5, 1995, when she was allowed into the 

defendant's premises, she found only one unwrapped roll of Terza carpet and approximately 68 partial rolls, the 

majority of which had little carpet left. The remaining carpet, other than the one roll, in her view, can be disposed of 

only as remnants. She estimates that 90 per cent or more of the inventory present in October 1994 was missing by 

June 5. 

 

11  During June, the proposal was filed and voted upon. The defendant company is now operating under the 

proposal. Disposition of this application was delayed while the parties took the steps necessary tp convert this 

proceeding from an application in the action to one to this court in bankruptcy. 

 

12  I turn then to the merits of the application. The applicant argues first that the stay under the Act does not apply 

to the November 25 order because: 

(a) the carpet is not the property of the defendant; 

(b) the plaintiff is not seeking to continue with a claim "provable in bankruptcy". 

 

13  These appear to be two different ways of stating the same proposition, i.e., that the November 25 order had the 

effect of vesting title to the carpet in the plaintiff. That position in my view is not tenable. The action prays for this 

relief: 

(a) debt in the amount of $553,971.83; 

(b) in the alternative, damages for breach of contract; 

9
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(c) a temporary and permanent injunction restraining the Defendant from selling any further inventory or 

products supplied to the Defendant by the Plaintiff; 

(d) a temporary and permanent injunction requiring the Defendant to return all of the Plaintiff's products 

currently in its possession to the Plaintiff forthwith; 

(e) special damages; 

(f) interest; 

(g) costs; and 

(h) such further and other relief as this Honourable Court may deem just. 

 

14  No facts are alleged which could support a claim that the action is anything other than one to recover an 

unsecured debt. 

 

15  I agree with counsel for the defendant that, insofar as the order of November 25 can be placed in any 

recognized category, it is a kind of prejudgment execution or attachment proceeding, along the lines of a Mareva 

injunction. While the second operative paragraph of the order seems to contemplate a power of sale in the plaintiff, 

nothing in the order confers such a power. Such a power might have arisen in the action had the plaintiff's claim 

been reduced to judgment, whereupon the plaintiff might have gained a substantial advantage had possession of 

the goods been delivered to it before judgment. But the mere fact of the order being made resulted in no change in 

title. Nor would delivery of the goods to the plaintiff under the order have created a transfer of title. I therefore refuse 

the declaration that the action is not subject to the automatic stay under the Bankruptcy Act. 

 

16  The next question then is whether the stay should be removed under s.69.4 which reads: 

69.4 A creditor who is affected by the operation of sections 69 to 69.3 may apply to the court for a 

declaration that those sections no longer operate in respect of that creditor, and the court may make such a 

declaration, subject to any qualifications that the court considers proper, if it is satisfied 

(a) that the creditor is likely to be materially prejudiced by the continued operation of those 

sections; or 

(b) that it is equitable on other grounds to make such a declaration. 

 

17  The first issue is whether there is a likelihood of material prejudice flowing from the stay. Because of the 

uncertainty whether there is any significant amount of Terza carpet remaining in the defendant's possession, and 

because one cannot know what other benefit the plaintiff may get from pursuing the action, the answer is not clear. 

But the removal of the stay may be a source of benefit, even on the question of the amount of the debt. In any 

event, I have no doubt that it is equitable to make such a declaration in favour of the plaintiff. The evidence 

establishes, not only that the defendant made no reasonable effort to comply with the order, but that it appears to 

have disposed of the carpet in defiance of the order. The defendant and its principals may be in contempt of the 

order. I do not say they are; that is not the issue before me and the evidence is insufficient to support such a 

conclusion. But it is sufficient to lead me to conclude that the plaintiff should be free to pursue whatever remedies it 

may have, and that it would not be equitable to prevent it from doing so. However, I emphasize that, except as to 

the question whether the November 25 order effected a transfer of title, a question which necessarily arose 

because of the plaintiff's position on this application, it is not my place to determine any issue in the action. 

 

18  I therefore grant a declaration in the words of s.69.4 to the effect that ss.69-69.3 no longer operate in respect of 

the creditor Debbie White doing business as Terza Carpets or in respect of Terza, S.A. should its joinder be thought 

necessary. 

 

ESSON C.J.S.C. 
 

 
End of Document 
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