Court File No. CV-20-00634911-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ) ‘THURSDAY, THE 23" DAY OF
)
JUSTICE HAINEY ) JANUARY, 2020

R.S.C. 1985, c. B-3, AS AMENDED

| AND IN THE MATTER OF CERTAIN PROCEEDINGS TAKEN
LE E UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF

APPLICATION OF CELADON GROUP, INC. PURSUANT TO PART XIII OF THE
BANKRUPTCY AND INSOLVENCY ACT AND SECTION 101 OF THE COURTS OF
JUSTICE ACT, R.S.0. 1990, c. C.-43, AS AMENDED

SUPPLEMENTAL ORDER
(FOREIGN MAIN PROCEEDING)

THIS APPLICATION, made by Celadon Group, Inc. (“Celadon™) in its capacity as the
foreign representative (the “Foreign Representative”) on behalf of itself as well as its difect and
indirect subsidiaries (collectively, the “Chapter 11 Debtors™"), pursuant to the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”) and the Courts of Justice Act,
R.S.0. 1990, c. C.43, as amended (the “CJA”) for Orders substantially in the forms included at

! Tn addition to Celadon, the Chapter 11 Debtors are A R Management Services, Inc., Bee Line, Inc., Celadon
Canadian Holdings, Limited (“CCHL”), Celadon E-Commerce, Inc., Celadon International Corporation, Celadon
Logistics Services, Inc., Celadon Mexicana, S.A. de C.V., Celadon Realty, LLC, Celadon Trucking Services, Inc.,
Distribution, Inc., Eagle Logistics Services Inc., Hyndman Transport Limited (“Hyndman™), Jaguar Logistics, S.A.
de C.V., Leasing Servicios, S.A. de C.V., Osborn Transportation, Inc., Quality Companies LLC, Quality Equipment
Leasing, LLC, Quality Insurance LLC, Servicios Corporativos Jaguar, S.C., Servicios de Transportacion Jaguar,
S.A. de C.V., Stinger Logistics, Inc., Strategic Leasing, Inc., Taylor Express, Inc., Transportation Insurance Services
Risk Retention Group, Inc. and Vorbas, LLC. "



Tabs 3 and 4 of the Application Record, was heard this day at 330 University Avenue, Toronto,

Ontario.

ON READING the Notice of Application of the Foreign Representative, the affidavit of
Kathryn Wouters sworn January 22, 2020 and the exhibits thereto, including the declaration of
Kathryn Wouters sworn December 8, 2019 (the “Wouters Declaration™), and upon being
provided with copies of the documents required by section 269(2) of the BIA,

AND UPON HEARING the submissions of counsel for the Foreign Representative,
counsel for the proposed Receiver, counsel for Blue Torch Finance LLC (the “Agent”) as agent
for the DIP Lenders and as agent for the Term Loan Lenders, counsel to MidCap (each as
defined in the Wouters Declaration), counsel to the proposed Employee Representative, and
those other parties present, no one else appearing although duly served as appears from the

affidavit of service of Danny M. Nunes sworn January 23, 2020:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this Application is properly

returnable today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that capitalized terms used herein and not otherwise defined

héve the meaning given to them in the Wouters Declaration.
INITIAL RECOGNITION ORDER

3. THIS COURT ORDERS that the provisions of this Order shall be interpreted in a
manner complementary and supplementary to the provisibns of the Initial Recognition Order
(Foreign Main Proceeding) dated as of January 23, 2020 (the “Recognition Order”), provided
that in the event of a conflict between the provisions of this Order and the provisions of the

Recognition Order, the provisions of the Recognition Order shall govern.
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RECOGNITION OF FOREIGN REPRESENTATIVE ORDER

4. THIS COURT ORDERS that the Order of the United States Bankruptcy Court for the
District of Delaware (the “U.S. Bankruptcy Court”) made in the Foreign Proceeding (as
defined in the Recognition Order), and attached hereto as Schedule “A”, authorising Celadon
-Group, Inc. to act as Foreign Representative of the Chapter 11 Debtors (the “Foreign
Representative Order”) is hereby recognized and given full force and effect in all provinces
and territories of Canada pursuant to section 272 of the BIA, provided, however, that in the event
of any conflict between the terms of the Foreign Representative Order and the Orders of this
Court made in the within proceedings, the Orders of this Court shall govern with respect to the
Property (as defined below) in Canada.

RECOGNITION OF FINAL DIP ORDER

5. THIS COURT ORDERS that the Order of the U.S. Bankruptcy Court made in the
Foreign Proceeding and attached hereto as Schedule “B”, authorizing, infer alia, the Chapter 11
Debtors to obtain senior secured superiority financing from the DIP Lenders and granting to the
DIP Lenders a charge (the “DIP Charge”) over the Chaptér 11 Debtors’ assets, including all of
the assets, undertakings and properties of the Chapter 11 Debtors located in Canada, acquired or,
or used in relation to the business carried on by the Chapter 11 Debtors in Canada, including all
proceedings there (collectively, the “Property”) (the “Final DIP Order” and together with the
Foreign Representative Order, the “Recognized Foreign Orders™), is hereby recognized and
given full force and effect in all provinces and territories of Canada pursuant to section 272 of
the BIA, provided, however, that in the event of any conflict between the terms of the Final DIP
Order and the Orders of this Court made in the within proceedings, the Orders of this Court shall

govern with respect to the Property in Canada.
APPOINTMENT OF RECEIVER

6. THIS COURT ORDERS that pursuant to section 272(1)(d) of the BIA and pursuant to
Section 101 of the CJA, KSV is hereby appointed receiver (the “Receiver”), without security, of
all of the Property.



RECEIVER’S POWERS

7. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act at once in respect of the Property and, without in any way limiting the generality

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver, in consultation with the Chapter 11 Debtors, considers it

necessary or desirable:

(a)

(b)

(©)

(d)

(¢)

®

to take possession of and exercise control over the Property and any and all

proceeds, receipts and disbursements arising out of or from the Property;

to receive, preserve and protect the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, the engaging of independent security
personnel, the taking of physical inventories and the placement of such insurance

coverage as may be necessary or desirable;

to access all information relating to the Chapter 11 Debtors’ accounts at any
financial institution in Canada, and the Receiver shall have immediate, continuous

and unrestricted access to carry out the foregoing;

to access any and all computer systems and servers, wherever located, related to

the business and affairs of the Chapter 11 Debtors and or the Property;

to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on whatever
basis, including on a temporary basis, to assist with the exercise of the Receiver’s

powers and duties, including, without limitation, those conferred by this Order;

to assist the Chapter 11 Debtors to market any or all of the Property, including
advertising and soliciting offers in respect of the Property or any part or parts

thereof and negotiating such terms and conditions of sale as the Receiver in its

- discretion and in consultation with the Chapter 11 Debtors may deem appropriate;



(g)  tosell, convey, transfer, lease or assign the Property or any part or parts thereof

as requested by the Chapter 11 Debtors out of the ordinary course of business,

1) without the approval of the Court in respect of any transaction not
exceeding CDN$200,000, provided that the aggregate consideration for all
such transactions does not exceed CDN$1,000,000;

(i)  with the approval of this Court in respect of any transaction in which the
~ purchase price or aggregate purchase price exceeds the applicable amount

set out in the preceding clause,

and in each such case, notice under subsection 63(4) of the Ontario Personal
Property Security Act, or section 31 of the Ontario Mortgages Act, as the case

may be, shall not be required;

(h)  toapply for any vesting order or other orders necessary to convey the Property or
any part or parts thereof to a purchaser or purchasers thereof, free and clear of any

liens or encumbrances affecting such Property;

@A) to report to, meet with and discuss with such affected Persons (as defined below)
as the Receiver deems appropriate on all matters relating to the Chapter 11
Debtors and/or the Property, and to share information, subject to such terms as to

confidentiality as the Receiver deems advisable;

G to apply for any permits, licenses, approvals or permissions as may be required by
any governmental authority and any renewals thereof on behalf of and, if thought

desirable by the Receiver, in the name of any Chapter 11 Debtor; and

(k)  totake any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations,

and in each case where the Receiver takes any such actions or steps, it shall be
exclusively authorized and empowered to do so, subject at all times to the provisions of this

Order and the provisions of the Recognized Foreign Orders.



DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

8. THIS COURT ORDERS that: (i) the Chapter 11 Debtors; (ii) all of their current and
former directors, officers, employees, agents, accountants, legal counsel and shareholders, and
all other persons acting on their instructions or behalf; and (iii) all other individuals, firms,
corporations, governmental bodies or agencies, or other entities having notice of this Order (all
of the foregoing, collectively, being “Persons” and each being a “Person™) shall forthwith
advise the Receiver of the existence of any Property in such Person’s possession or control, shall
grant immediate and continued access to the Property to the Receiver and shall deliver all such

Property to the Receiver upon the Receiver’s request.

9. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or
affairs of the Chapter 11 Debtors, and any computer programs, computer tapes, computer disks,
servers, electronic backups, or other data storage media containing any such information (the
foregoing, collectively, the “Records™) in that Person’s possession or control, and shall provide
to the Receiver or permit the Receiver to make, retain and take away copies thereof and grant to
the Receiver unfettered access to and use of accounting, computer, software and physical
facilities relating thereto, provided however that nothing in this Order shall require the delivery
of Records, or the granting of access to Records, which may not be disclosed or provided to the
Receiver due to the privilege attaching to solicitor-client communication or due to statutory

provisions prohibiting such disclosure.

10.  THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy

any Records without the prior written consent of the Receiver. Further, for the purposes of this



paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.
NO PROCEEDINGS AGAINST THE RECEIVER

11.  THIS COURT ORDERS that no proceeding or enforcement process in any court or
tribunal (each, a “Proceeding”), shall be commenced or continued against or in respect of the

Receiver, except with leave of this Court.
NO PROCEEDINGS AGAINST THE CHAPTER 11 DEBTORS OR THE PROPERTY

12. THIS COURT ORDERS that until such date as this Court may order (the “Stay
Period”), no Proceeding shall be commenced or continued against or in respect of the Chapter
11 Debtors or affecting their business (the “Business™) or Property, except with leave of this
Court, and any and all Proceedings currently under way against or in respect of any of the
Chapter 11 Debtors or affecting the Business or the Property are hereby stayed and suspended
pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

13. THIS COURT ORDERS that, without limiting the stay of proceedings provided for in
the Recognition Order, during> the Stay Period, all rights and remedies of any Person against or in
respect of the Chapter 11 Debtors, or affecting the Business or the Property, are hereby stayed
and suspended except with leave of this Court, provided. that nothing in this Order shall (a)
prevent the assertion of or the exercise of rights and remedies outside of Canada, (b) empower
any of the Chapter 11 Debtors to carry on any business in Canada which that Chapter 11 Debtor
is not lawfully entitled to carry on, (c) exempt the Receiver or any Chapter 11 Debtor from
compliance with statutory or regulatory provisions relating to health, safety or the environment,
(d) prevent the filing of any registration to preserve or perfect a security interest, or (¢) prevent

the registration of a claim for lien, or (¢) preclude any parting having a Vehicle Finance Lien (as



defined in paragraph 27 below) from enforcing such Vehicle Finance Liens solely in accordance

with the protocols and stipulations established in the Foreign Proceeding.
NO INTERFERENCE WITH RIGHTS

14, THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to
honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
contract, agreement, licence or permit in favour of or held by any of the Chapter 11 Debtors and
affecting the Business in Canada, without the prior written consent of the Receiver or leave of

this Court.
LIMITATION ON THE RECEIVER’S LIABILITY

15. THIS COURT ORDERS that all employees of the Chapter 11 Debtors in Canada shall
remain the employees of the Chapter 11 Debtors until such time as the Chapter 11 Debtors, or
the Receiver on the Chapter 11 Debtors’ behalf, may terminate the employment of such
employees. The Receiver shall not be liable for any employee related liabilities, including any
successor employer liabilities as provided for in subsection 14.06(1.2) of the BIA, other than
such amounts as the Receiver may specifically agree in writing to pay, or in respect of its
obligations under subsections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection

Program Act.
ADDITIONAL PROTECTIONS

16.  THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements with the Chapter 11 Debtors or statutory or regulatory inandates for the supply of
goods and/or services in Canada, including without limitation all computer software,
communication and other data services, centralized banking services, payroll services, insurance,
transportation services, utility or other services provided in respect of the Property or Business of
the Chapter 11 Debtors, are hereby restrained until -ﬁlrther Order of this Court from
discontinuing, altering, interfering with or terminating the supply of such goods or services as
may be required by the Chapter 11 Debtors or the Receiver, and that the Chapter 11 Debtors and
the Receiver shall be entitled to the continued use in Canada of their current premises, telephone

numbers, facsimile numbers, internet addresses and domain names, provided in each case that
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the normal prices or charges for all such goods or services received after the date of this Order
are paid by the Receiver or the applicable Chapter 11 Debtor in accordance with normal payment
practices of the applicable Chapter 11 Debtor or such other practices as may be agreed upon by
the supplier or service provider and the Receiver or the applicable Chapter 11 Debtor, or as may

be ordered by this Court.

17. THIS COURT ORDERS that notwithstanding the provisions of the Recognized Foreign
Orders, but subject to paragraph 33 below, all funds, mqnies, cheques, instruments and other
forms of payments received or collected by the Receiver frc.)m and after the making of this Order
from any source whatsoever, including without limitation the sale of all or any of the Property
and the collection of any accounts receivable in whole or in part, whether in existence on the date
of this Order or hereafter coming into existence, shall be deposited into one or more new
accounts to be opened by the Receiver (the “Post Receivership Accounts”) and the monies
standing to the credit of such Post Receivership Accounts from time to time, net of any
disbursements provided for herein, shall be held by the Receiver to be paid in accordance with

the terms of this Order or any further Order of this Court.

18.  THIS COURT ORDERS that nothing herein contained shall require the Receiver to
occupy or take control, care, charge, possession or management (separately and/or collectively,
“Possession”) of any of the Property that might be envirc;nmentally contaminated, might be a
pollutant or a contaminant, or might cause or contribute to a spill, discharge, .release or deposit of
a substance contrary to any federal, provincial or other law respecting the protection,
conservation, enhancement, remediation or rehabilitation of the environment or relating to the
dispbsal of waste or other contamination including, without limitation, the Canadian
' Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario Water
Resources Act or the Ontario Occupational Health and Safety Act and regulations thereunder (the
“Environmental Legislation”), provided, however, that nothing herein shall exempt the
Receiver from any duty to report or make disclosure imposed by applicable Environmental
Legislation. The Receiver shall not, as a result of this Order or anything done in pursuance of
the Receiver’s duties and powers under this Order, be deemed to be in Possession of any of the
Property within the meaning of any Environmental Legislation, unless it is actually in

possession.
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OTHER PROVISIONS RELATING TO THE RECEIVER
19. THIS COURT ORDERS that the Receiver:

(a) is hereby authorized to provide such information and assistance to the Foreign
Representative in the performance of its duties as the Foreign Representative may

reasonably request;

(b) is hereby authorized to otherwise coordinate the administration and supervision of

the Chapter 11 Debtors’ assets and affairs with the Foreign Representative;

() shall report to this Court at least once every two months with respect to the status
of these proceedings and the status of the Foreign Proceeding, which reports may
include information relating to the Property, or such other matters as may be

relevant to the proceedings herein; and

(d) in addition to the periodic reports referred to in paragraph 19(c) above, the
Receiver may report to this Court at such other times and intervals as the Receiver
may deem appropriate with respect to any of the matters referred to in paragraph

19(c) above.

20. THIS COURT ORDERS that the Chapter 11 Debtors and the Foreign Representative
shall (a) advise the Receiver of all material steps taken to date and to be taken by the Chapter 11
Debtors or the Foreign Representative in these proceedings or in the Foreign Proceeding as it
relates to the Property, (b) co-operate fully with the Receiver in the exercise of its powers and
discharge of its obligations, and (c) provide the Receiver with the assistance that is necessary to

enable the Receiver to adequately carry out its functions.

21. THIS COURT ORDERS that the Receiver (a) shall post on its website all Orders of this
Court made in these proceedings, all motions and other materials filed by any Person herein
(including without limitation any reports of the Receiver filed herein), and such other materials
as this Court may order from time to time, and (b) may post on its website any other materials

that the Receiver deems appropriate.
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22.  THIS COURT ORDERS that the Receiver may provide any creditor of a Chapter 11
Debtor with information provided by the Chapter 11 Debtors in response to reasonable requests
for information made in writing by such creditor addressed to the Receiver. The Receiver shall
not have any responsibility or liability with respect to the information disseminated by it
pursuant to this paragraph. In the case of information that the Receiver has been advised by the
Chapter 11 Debtors is privileged or confidential, the Receiver shall not provide such information
to creditors unless otherwise directed by this Court or on such terms as the Receiver, the Foreign

Representative and the relevant Chapter 11 Debtors may agree.

23. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid
their reasonable fees and disbursements, in each case at their standard rates and charges unless
otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to
the Receiver shall be entitled to and are hereby granted a charge (the “Receiver’s Charge”) on
the Property in Canada in the maximum amount of CDN $350,000, as security for such fees and
disbursements, both before and after the making of this Order in respect of these proceedings,
and that the Receiver’s Charge shall have the priority set out in paragraphs 26 and 28 hereof, and
shall be subject to sections 14.06(7), 81.4(4) and 81.6(2) of the BIA.

24.  THIS COURT ORDERS that the Receiver and its legal counsel shall pass their
accounts from time to time, and for this purpose the accounts of the Receiver and its legal
counsel are hereby referred to a judge of the Commercial List of the Ontario Superior Court of
Justice and the accounts of the Receiver and its legal counsel shall not be subject to approval in

the Foreign Proceeding.

25.  THIS COURT ORDERS that prior to passing of its accounts, the Receiver shall be at
liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the standard rates
and charges of the Receiver and its counsel, and such amounts shall constitute advances against

its remuneration and disbursements when and as approved by this Court.
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DIP CHARGE

26. THIS COURT ORDERS that the Agent in its capacity as agent for DIP Lender shall be
entitled to the benefit of and is hereby granted a DIP Charge on the Property in Canada, which
DIP Charge shall be consistent with the liens and charges created by the Final DIP Order with
respect to the Property in Canada, shall have the priority set out in paragraphs 27 and 29 hereof,
and further provided that the DIP Charge shall not be enforced except with leave of this Court on
notice to the Receiver and those parties on the service list established for these proceedings (the

“Service List”).
VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

27. THIS COURT ORDERS that the priorities of the Receiver’s Charge and the DIP
Charge shall be as follows:

(a) First — vehicle-specific liens and charges in favour of financiers and lessors of
vehicles to Hyndman Transport Limited, solely with respect to and as against
such vehicles (the “Vehicle Finance Liens”); and the Prepetition ABL Liens over
the ABL Priority Collateral (both as defined in the Final DIP Order);

(b) Second - the Receiver’s Charge; and

©) Third — the DIP Charge.

28. THIS COURT ORDERS that the filing, registration or perfection of the Receiver’s
Charge or the DIP Charge (collectively, the “Charges™) shall not be required, and that the
Charges shall be valid and enforceable for all purposes, including as against any right, title or
interest filed, registered, recorded or perfected subsequent to the Charges coming into existence,

notwithstanding any such failure to file, register, record or perfect the Charges.

29. THIS COURT ORDERS that the Charges (as constituted and defined herein) shall
constitute a charge on the Property in Canada and, in the case of the Receiver’s Charge, such
Charge shall rank in priority to all other security interests, trust, liens, charges and
encumbrances, claims of secured creditor, statutory or otherwise (collectively,

“Encumbrances”) in favour of any Person, and in the case of the DIP Charge shall rank in



-13 -

priority to all Encumbrances other than the Receiver’s Charge and the Vehicle Finance Liens and

the Prepetition ABL Liens over the ABL Priority Collateral:

30. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Chapter 11 Debtors shall not grant any Encumbrances over
any Property in Canada that rank in priority to, or pari passu with, the Charges, unless the

Chapter 11 Debtors also obtain the prior written consent of the Receiver and the DIP Lender.

31. THIS COURT ORDERS that the Receiver’s Charge and the DIP Charge shall not be
rendered invalid or unenforceable and the rights and remedies of the chargees entitled to the
benefit of the Charges (collectively, the “Chargees™) shall not otherwise be limited or impaired
in any way by (a) the pendency of these proceedings and the declarations of insolvency made
herein; (b) any application(s) for bankruptcy order(s) i:ssued pursuant to the BIA, or any
bankruptcy order made pursuant to such applications; (c) the filing of any assignments for the
general benefit of creditors made pursuant to the BIA; (d) the provisions of any federal or
provincial statutes; or (e) any negative covenants, prohibitions or other similar provisions with
respect to borrowings, incurring debt or the creation of Encumbrances, contained in any existing
loan documents, lease, sublease, offer to lease or other agreement (collectively, an
“Agreement”) which binds any Chapter 11 Debtor, and notwithstanding any provision to the

contrary in any Agreement:

(i) the creation of the Charges shall not create or be deemed to constitute a

breach by a Chapter 11 Debtor of any Agreement to which it is a party;

(i)  none of the Chargees shall have anyliability to any Person whatsoever as
a result of any breach of any Agreement caused by or resulting from the

creation of the Charges; and

(iii)  the payments made by the Chapter 11 Debtors to the Chargees pursuant to
this Order, and the granting of the Charges, do not and will not constitute
preferences, fraudulent conveyances; transfers at undervalue, oppressive
conduct, or other challengeable or voidable transactions under any

applicable law.
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32. THIS COURT ORDERS that Charges created by this Order over leases of real property
in Canada shall only be a charge in the applicable Chapter 11 Debtors’ interest in such real
property leases.

REINSTATEMENT OF BANK ACCOUNT OPERATION

33. THIS COURT ORDERS that the Chapter 11 Debtors are authorized to reinstate the
operation of the bank accounts held in the name of Hyndman Transport Limited in accordance
with the terms of MidCap Prepetition ABL Loan Documents (as defined in the Final DIP Order).
Despite the foregoing, and any other term in this Order, $907,000 of the current assets of
Hyndman will be segregated and held separate and apart in a trust account by the Receiver
pending the determination of the amount of BIA s. 81.3 and 81.4 claﬁms and any trust claims of
the Hyndman employees and/or “owner/operator” drivers, on consent of the Receiver, Midcap

and Koskie Minsky LLP as counsel to the employees, or as otherwise ordered by this Court.

SERVICE AND NOTICE

34. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05, this Order shall constitute
an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the

following URL: https://www.ksvadvisory.com/insolvency-cases/case/celadon-group-inc

35.  THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Chapter 11 Debtors, the Foreign Representative and the
Receiver are at liberty to serve or distribute this Order, any other materials and orders in these
proceedings, any notices or other correspondence, by forwarding true copies thereof by prepaid

ordinary mail, courier, personal delivery or facsimile transmission to the Chapter 11 Debtors’
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creditors or other interested parties at their respective addresses as last shown on the records of
the applicable Chapter 11 Debtor and that any such service or distribution by courier, personal
delivery or facsimile transmission shall be deemed to be received on the next business day
following the date of forwarding thereof, or if sent by ordinary mail, on the third business day

after mailing.
GENERAL

36. THIS COURT ORDERS that within five (5) business days from the date of this Order,
or as soon as practicable thereafter, the Receiver shall cause to be published a notice once a week
for two consecutive weeks, in the Globe and Mail (National Edition) regarding the issuance of

the Recognition Order and this Order.

37. THIS COURT ORDERS that the Receiver may from time to time apply to this Court

for advice and directions in the discharge of its powers and duties hereunder.

38. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from
acting as a monitor, a proposal trustee, or a trustee in bankruptcy of any Chapter 11 Debtor, the

Business or the Property.

39, THIS COURT ORDERS that within five (5) business days from the date of this Order,
or as soon as practicable thereafter, the Receiver shall cause to be published a notice once a week
for two consecutive weeks, in the Globe and Mail (National Edition) regarding the issuance of

this Order and the Recognition Order.

40. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States of
America, to give effect to this Order and to assist the Chapter 11 Debtors, the Foreign
Representative, the Receiver, and their respective counsel and agents in carrying out the terms of
this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Chapter 11 Debtors, the
Foreign Representative and the Receiver, the latter as an officer of this Court, as may be

necessary or desirable to give effect to this Order, or to assist the Chapter 11 Debtors, the
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Foreign Representative, the Receiver, and their respective counsel and agents in carrying out the

terms of this Order.

41. THIS COURT ORDERS that each of the wChapter 11 Debtors, the Foreign
Representative and the Receiver be at liberty and is hereby authorized and empowered to apply
to any court, tribunal, regulatory or administrative body, wherever located, for the recognition of

this Order and for assistance in carrying out the terms of this Order.

42. THIS COURT ORDERS that the Guidelines for Communication and Cooperation
between Courts in Cross-Border Insolvency Matters issued by the Judicial Insolvency Network
and adopted by this Court and the U.S. Bankruptcy Court and attached as Schedule “C” hereto
(the “JIN Guidelines”), are hereby adopted by this Court for the purposes of these recognition

proceedings.

43. THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order or seek other relief on not less than seven (7) days’ notice to the Foreign
Representative, the Receiver and the rest of the Service List, and to any other party or parties
likely to be affected by the order sought, or upon such other notice, if any, as this Court may

order.

44. THIS COURT ORDERS that this Order shall be effective as of 12:01 a.m. Eastern
Standard Time on the date of this Order. '
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SCHEDULE A — FOREIGN REPRESENTATIVE ORDER
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
X
Chapter 11

In re: .
Case No. 19-12606 (KBO)
CELADON GROUP, INC,, et al.,! :
: (Jointly Administered)
Debtors. : .
x Related D.1. 73,74, 76

ORDER AUTHORIZING CELADON GROUP, INC.
TO ACT AS FOREIGN REPRESENTATIVE

Upon the motion (the “Motion”)? of the above-captioned debtors and debtors in possession
(collectively, the “Debtors”) for entry of an order (this “Order”), (2) authorizing Celadon Group,
Inc. (“Celadon™) to act as foreign representative on behalf of the Debtors' estates pursuant to
sections 103(k)(1), 1107 and 1505 of the Bankruptcy Code and (b) granting related relief, all as
more fully set forth in the Motion; and upon consideration of the First Day Declaration and the
record of these cases including the hearing on December 10, 2019; and this Court having
jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334; and this Court having found
that this is a core proceeding pursuant t0.28 U.S.C. § 157(b)(2), and that this Court may enter a -

final order consistent with Article III of the United States Constitution; and this Court having found

! The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax
identification number, are: Celadon Group, Inc. (1050); A R Management Services, Inc. (3604); Bee Line, Inc. (8532);
Celadon Canadian Holdings, Limited (2539); Celadon E-Commerce, Inc. (2711); Celadon International Corporation
(5246); Celadon Logistics Services, Inc. (0834); Celadon Mexicana, S.A. de C.V. (6NL7); Celadon Realty, LLC
(2559); Celadon Trucking Services, Inc. (6138); Distribution, Inc. (0488); Eagle Logistics Services Inc. (7667);
Hyndman Transport Limited (3249); Jaguar Logistics, S.A. de C.V.(66D1); Leasing Servicios, S.A. de C.V. (SMUA);
Osborn Transportation, Inc. (7467); Quality Companies LLC (4073); Quality Equipment Leasing, LLC (2403);
Quality Insurance LLC (7248); Servicios Corporativos Jaguar, S.C. (78CA); Servicios de Transportacion Jaguar, S.A.
de C.V. (5R68); Stinger Logistics, Inc. (3860); Strategic Leasing, Inc. (7534); Taylor Express, Inc. (9779);
Transportation Insurance Services Risk Retention Group, Inc. (7197); Vorbas, LLC (8936). The corporate
headquarters and the mailing address for the Debtors listed above is 9503 East 33rd Street, One Celadon Drive,
Indianapolis, IN 46235.

2 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion,

p— quutaen
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that venue of this proceeding and the Motion in this district 1s proper pursuant to 28 U.S.C. §§ 1408
and 1409; and this Court having found that the relief requested in the Motion is in the best interesté
of the Debtors' estates, their creditors, and othér parties in interést; and this Court ﬁaving found
that the Debtors' notice of the Motion and opportmﬁty for a hearing on the Motion were appropriate
under the circumstances and no other notice need be provided; and this Court having reviewed the
Motion and having heard the statements in support of the relief requesfed therein at the hearing
before this Court (the “Hearing”); and this Court having determined that the legal and factual bases
set forth in the Motion and at the Hearing establish just cause for the relief granted herein; and
upon éll of the proceedings had before this Court; and after due deliberation and sufficient cause
appearing therefor,

IT IS HEREBY ORDERED THAT:

1. The Motion is GRANTED as set forth herein.

2, Celadon Group, Inc. is hereby authorized to act as the Foreign Representative
on behalf of the Debtors' estates in connection with any other judicial or other proceedings in a
foreign country, including the Canadian Proceeding. As Foreign Representative, Celadon Group,
Inc. shall be authorized and shall have fhe power to act in any way permitted by applicable foreign
law, including (a) seeking recognition of the Debtors' chapter 11 cases in the Canadian Proceeding,
(b) requesting that the Canadian Court lend assistance to this Court in protecting the Debtors'
property, and (c) seeking any other appropriate relief from the Canadian Court that Céladon Group,
Inc. deems just and proper in the furtherance of the protection of the'Debtors' estates.

3. This Court requests the aid and assistance of the Canadian Court to recognize

the Debtors' chapter 11 cases as a "foreign main proceeding” and Celadon as a "foreign
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representative" pursuant to the BIA, and to recognize and give full force and effect in all provinces

and territories of Canada to this Order.

4, The Debtors are authorized to take all actions necessary to effectuate the relief

granted in this Order in accordance with the Motion.

5. The Court retains exclusive jurisdiction with respect to all matters arising from

or related to the implementation, interpretation, and enforcement of this Order.-

Dated: December 16th, 2019 KAREN B. OWENS
Wilmington, Delaware ‘ UNITED STATES BANKRUPTCY JUDGE
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Doc Docket #0230 Date Filed: 01/07/2020

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: g Chapter 11
CELADON GROUP, INC,, et al.,} g Case No. 19-12606 (KBO)
Debtors. g . (Jointly Administered)
) Related Docket No. 11, 61, 72, 85
FINAL ORDER PURSUANT TO

11 U.S.C. §§ 105, 361, 362, 363, 364, 503, AND 507
(I) AUTHORIZING THE DEBTORS TO OBTAIN SENIOR SECURED
~ SUPERPRIORITY POSTPETITION FINANCING; (IT) GRANTING (A) LIENS AND
'SUPERPRIORITY ADMINISTRATIVE EXPENSE CLAIMS AND (B) ADEQUATE
PROTECTION TO CERTAIN PREPETITION LENDERS; (IIT) AUTHORIZING USE
OF CASH COLLATERAL; (IV) MODIFYING.THE AUTOMATIC STAY; AND
(V) GRANTING RELATED RELIEF

Upon the motion (the “Motion”)?* of the -above-captioned debtors and debtors-in-
possession (collectively, the “Debtors”) pursuant to sections 105, 361, 362, 363, 364(c)(1),
364(c)(2), 364(c)(3), 364(d), 364(e), 503 and 507 of title 11 of the United States Code (the

“Bankruptcy Code™), Rules 2002, 4001, 6004, and 9014 of the Federal Rules of Bankruptcy

L The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax
identification number, are: Celadon Group, Inc. (1050); A R Management Services, Inc. (3604); Bee Line, Inc. (5403);
Celadon Canadian Holdings, Limited (2539); Celadon E-Commerce, Inc. (2711); Celadon International Corporation
(5246); Celadon Logistics Services, Inc. (0834); Celadon Mexicana, S.A. de C.V. (6NLT); Celadon Realty, LLC
(2559); Celadon Trucking Services, Inc. (6138); Distribution, Inc. (0488); Eagle Logistics Services Inc. (7667);
Hyndman Transport Limited (3249); Jaguar Logistics, S.A. de C.V. (66D1); Leasing Servicios, S.A. de C.V. (OMUA);
Osborn Transportation, Inc. (7467); Quality Companies LLC (4073); Quality Equipment Leasing, LLC (2403);
Quality Insurance LLC (7248); Servicios Corporativos Jaguar, S.C. (78CA); Servicios de Transportacién Jaguar, S.A.
de C.V. (5R68); Stinger Logistics, Inc. (3860); Strategic Leasing, Inc. (7534); Taylor Express, Inc. (9779);
Transportation Insurance Services Risk Retention Group, Inc. (7197); Vorbas, LLC (8936). The corporate
headgquarters and the mailing address for the Debtors listed above is 9503 East 33rd Street, One Celadon Drive,
Indianapolis, IN 46235.

2 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion.
3 The Motion shall include the Notice of Material DIP Amendment and Updated Approved Budget [D.I. 72]

Pursuant to the Interim Order
DOC ID - 33189054.5
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Procedure (as amended, the “Bankruptcy Rules”), and Rules 4001-2 of the Local Bankruptcy

Rules (the “Local Rules”) for the United States Bankruptcy Court for the District of Delaware
(this “Court™), inter alia, requesting, among other things:
(1)  authorization for the Debtors to obtain credit up to an aggregate principal amount

not to exceed $11.250 million (the “DIP_Commitment”’), which amount, for the avoidance of

doubt, includes the Comdata DIP Payments (as defined below) in the amount of $1.050 million,
in senior secured postpetition fmanqing on a superpriority basis (the “DIP Facility”) pursuant to
(and in accordance with the terms of) that certain Amended and Restated Debtor-In-Possession
Secured Multi-Draw Term Promissory Note dated as of December 16, 2019, by and among the
Celadon Group, Inc., as the borrower, Blue Torqh F inam;e LLC (“Bfue Torch™), as agent (in such
capacity, the “DIP Agent”), and the lenders paﬁy thereto from time to time (the “DIP Lenders,”

and, together with the DIP Agent, the “DIP Secured Parties™), a copy of which is annexed hereto

as Exhibit A (as will be amended by that certain First Amendment to the Amended and Restated
Debtor In Possession Secured Multi-Draw Term Promissory Note dated as of January __, 2020 by
and among the Celadon Group, Inc., the DIP Agent and the DIP Lenders, and as the same may be
further amended, restated, amended and restated, supplemented, waived, extended, or otherwise
modified from time to time, the “DIP Loan Agreement”, and the DIP Loan Agreement,
collectively with any other related agreements, including but not limited to that certain Guaranty,
dated as of the.Closing Date, by each of the guarantors r;amed therein, in favor of the DIP Agent
for the benefit of itself, each DIP Lender, and each other holder of an Obligation under the DIP
Loan Agreement, a copy of which is annexed hereto as Exhibit B, and any other documents,
seéurity agreements, or pledge agreements, includiﬁg the Interim Order, the Supplemental Order

and the Final Order, collectively, the “DIP Loan Documents”), which DIP Facility was approved
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on an interim basis upon entry of the Interim Order and the Supplemental Order (as each is defined
below) and shall be available as term loans on a final basis (the “DIP Loans™) to the Borrower and
the other Debtors upon entry of this final order (the “Final Order”) and satisfaction of the other
conditions set forth in the DIP Loan Documents in the principal amount of up to $11.250 million,
of which $9.4 million, including the Comdata DIP Payments, was funded pursuant to the terms of
the Interim Order and the Supplemental Order (the “Initial DIP Loans™);

@) authorization for the Borrower and the other Debtors to enter into the DIP Loan
Agreement and the other DIP Loan Documents and to take such other and further acts as may be
required in connection with the DIP Loan Documents;

3) authorization for the Debtors to pay all afnbunts, obligations, and liabilities owing
or payable to the DIP Secured Parties pursuant-to the DIP Loan Documents, including, without
limitation, any principal, interest, fees, commitment fees, administrative agent fees, audit fees,
closing fees, service fees, facility fees, or other fees, costs, expenses, charges, and disbursements
of the DIP Secured Parties (including the reasonable and documented fees and expenses of each
of the DIP Secured Parties’ attomeys, advisors, accountants and other consuitants), any obligations
in respect of indemnity claims, whether contingent or absolute, including, without limitation, any
and all obligations in connection with any interest rate, currency swap, or other hedging agreement
or arrangement, in each case, to the extent constituting obligations of any kind under the DIP Loan
Documents (such obligations, the “DIP Obligations™) sul;ject to the terms of the Interim Order, the
Supplemental Order and this Final Order;

® authorization for the Debtors, immediately upon entry of the Interim Order, to use
proceeds of the Initial DIP Loan as expressly provided in the DIP Loan Documents and solely in

accordance with the Tnterim Order and the applicable Approved Budget (as defined below) (subject

EAST\171412859.2
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to permitted variances and other exclusions set forth in the DIP Loan Documents) and immediately
upon ‘entry of the Final Order to use proceeds of the DIP Loans as expressly provided in the DIP
Loan Documents and solely in accordance with this Final Order and the Approved Budget (subject
to pemiitted variances and other exclusions set forth in the DIP Loan Documents) to: (A) pay
costs, premiums, fees, and expenses incurred to administer or related to the above-captioned cases
(collectively, the “Cases”) or in connection with the DIP Facility; and (B) provide financing for
working capital and for other general corporate purposes of the Debtors in accordance with the
Approved Budget (sﬁbject to permitted variances and other exclusions set forth in the DIP Loan
Documents);

)] granting and approving superpriority administrative expense claim status, pursuant
to sections 364(c)(1), 503(b)(1), and 507(b) of the Bankruptcy Code, to the DIP Agent, for the
benefit of itself and the other DIP Secured Parties, in respect of all DIP Obligations, subject to the
Carve-Out (as defined below) and liens in favor of third parties upon the Prepetition Collateral,
which third-party liens, as of the Petition Date: (1) had priority under applicable law over the
Prepetition ABL Liens or the Prepetition Term Loan Liens, as applicable, (2) were not
subordinated by agreement or applicable law, and (3) were non-avoidable, valid, properly
perfected and enforceable as of thé Petition Date (including any such liens that were perfected
after the Petition Date but relate back to the Petition Date pursuant to section 546 of the Bankruptcy

Code; the “Permitted Liens”)*;

4 For the avoidance of doubt, “Permitted Liens” shall include (i) the interests of lessors of equipment subject
to the leases in favor of all equipment lessors, including but not limited to, PNC Equipment Finance, LLC (“PNCEE”
and together with PNC Bank National Association, “ENC”), Bridge Capital Inc., Mercedes Benz Leasing, and Bank
of America Capital Leasing, and any such liens and setoff rights of any such equipment lessor against the Debtors and
(ii) JPMorgan Chase Bank's lien on the Chase account no, 3792062862, which account serves as the cash collateral
account for certain letters of credit issued by JPMorgan Chase Bank for the benefit of the Debtors.

4
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6) granting the DIP Secured Parties valid, enforceable, non-avoidable, aﬁtomatically
and fully perfected DIP Liens (as defined below) in all DIP Collateral (as defined below),
including, without limitation, all property constituting Prepetition Collateral (as defined below),
including, without limitation, any Cash Collateral (as that term is defined in section 363(a) of the
Bankruptcy Code and defined below), to secure the DIP Obligations, which DIP Liens shall be
subject to the relative rankings and priorities set forth herein; |

)] authorizing the Debtors to use, among other things, solely in accordance with the
Approved Budget (subject to permitted variances and other exclusions set forth in the DIP Loan
Documents) and the limitations provided herein, any Caéh Collateral in which any of the
Prepetition Secured Parties (as defined below) may have an interest, and granting adequate
protection to the Prepetition Secured Parties solely to the extent of any postpetition diminutién in
the value of the Prepetition Secured Parties' respective interests in the Prepetition Collateral,
including without limitation, the Cash Collateral, as determined in accordance with applicable law,
including, to the extent cognizable under applicable law, as aresult of (i) the incurrence of the DIP
Obligations, (ii) the Debtors’ use of Cash Collateral as set forth in this Final Order, the Interim
Order and the Supplemental Order, (iii) the subordination of the obligations of the Prepetition
Secured Parties to the Carve-Out (but, with respect to the Prepetition ABL Secured Parties, solely
to the extent of the amount of the Carve-Out that can be satisfied with Available Cash Collateral
(as defined below) remitted to the Debtors prior to the occurrence of a DIP Termination Event in
accordance with Section 3.2(c) of this Final Order, Section 3.2(c) of the Interim Order or with
funds in the Carve-Out Reserve), (iv) any other diminution in value of the Prepetition Secured
Parties' respective interests in the Prepetition Collateral arising from the Debtors’ use; éale, or

disposition of such Prepetition Collateral or the proceeds thereof, (v) the priming of the Prepetition
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Liens of the Prepetitilon Term Loan Secured Parties to the extent set forth herein, and (vi) the
imposition of the automatic stay pursuant to section 36_2 of the Bankruptcy Code (collectively,
“Diminution in Value”). Nothing in this Final Order, nor the relief granted therein, shall affect or
modify the determination of Diminution in Value, if any, under applicable law,

8) the modiﬁcation of the automatic stay imposed by section 362 of the Bankruptcy
Code to the extent necessary to implement and effectuate the terms and provisions of this Final
Order and the other DIP Loan Documents to the extent hereinafter set forth;

® waiving (a) the Debtors’ ability to surcharge pursuant to section 506(c) of the
Bankruptcy Code against any DIP Collateral and the Prepetition Collateral, and (b) any right of
the Debtors under the “equities of the case” exception in section 552(b) of the Bankruptcy Code;

(10) this Court waiving any applicable stay (ins:luding under Bankruptey Rule 6004) and
providing for immediate effectiveness of this Final Order; and

(11)  granting the Debtors such other and further relief as is just and proper.

The interim hearing on the Motion having been held by thié Court on December 10, 2019

(the “Interim Hearing”), a supplemental interim hearing (the "Supplemental Hearing") on the

Motion having been held by this Court on December 16, 2019, and a final hearing on the Motion
having been held by this Court on January 3, 2019 (the "Final Hearing" and together with the
Interim Hearing, the Supplemental Hearing, the "Hearings"), and the Court having entered the
Interim Order Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 364, 503 and 507 (I) Authorizing the
Debtors to Obtain Senior Secured Superpriority Postpetjtion Financing; (II) Granting (A) Liens
and Superpriority Administrative Expense Claims and (B) Adequate Protection to Certain
Prepetition Lenders; (1II) Authorizing Use of Cash Collateral; (IV) Modifying the Automatic Stay;

(V) Scheduling a Final Hearing and (VI) Grantinijelat‘ed Relief (D.1. 61) (the "Interim Order")
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and (ii) the Supplement to the Interim Order (D.I. 85) (the "Supplemental Order") and upon the
record made by the Debtors at the Hearings, including the Motion, the First Day Declaration and
the Notice of Material DIP Amendment and Updated Approved Budget Pursuant to the Interim
Order (D.1. 72); any exhibits in connection with the foregoing, and tﬁe filings and pleadings in
these Cases, >the Court having found that the final relief requested in the Motion is fair and
reasonable and is in the best interests of the Debtors, the Debtors’ bankruptcy estates (as defined

under section 541 of the Bankruptcy Code, the “Estates™), their stakeholders and other parties in

interest, and represents a sound exercise of the Debtors’ business judgment and is essential for the
continued operation of certain of the Debtors’ businesses, and the preservation of the value of the
Debtors' Estates;; and appropriate notice of the Motion, the relief requested therein, and the Final

Hearing (the “Notice”) having been given under the circumstances; and the Notice having been

served by the Debtors in accordance with Bankruptcy Rules 4001 and 9014 and the Local Rules
on: (i) the Office of the United States Trustee for the District of Delaware; (ii) the United States
Attorney for the District of Delaware; (iii) the parties included on the Debtors’ consolidated list of
fifty (50) largest unsecured creditors; (iv) the Internal Revenue Service; (\{) the Securities and
Exchange Commission; (vi) Schulte Roth & Zabel LLP, counsel to Blue Torch Finance, LLC; (vii)
Landis Rath & Cobb LLP, local counsel to Blue Torch Finance, LLC; (viii) King & Spalding LLP,
counsel to Luminus Energy Partners Master Fund, Ltci.; (ix) Chipman Brown Cicero & Cole,
LLP, counsel to Luminus Energy Partners Master Fund, Ltd.; (x) Goldberg Kohn Ltd., counsel to
MidCap Funding IV Trust; (xi) Morris, Nichols, Arsht & Tunnell LLP, as local counsel to MidCap
Funding IV Trust; (xii) Bone, McAllester, Norton PLLC, as counsel to Comdata, Inc.; (xiii) Cooley
LLP, as counsel to the Committee (as defined below); (xiv) Potter Anderson & Corroon LLP, as

counsel to the Committee, (xv) any party that has requested notice pursuant to Bankruptcy Rule
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2002; and (xvi) any other party in interest entitled to notice of this Motion (collectively,
the “Notice Parties”); and no other notice need be provided; and all objections to the relief
requested in the Motion having been withdrawn, resolved, or overruled by the Court; and after due
deliberation and sufficient cause appearing therefor;

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND
CONCLUSIONS OF LAW:®

A. Petition Date. On December 8, 2019 (the “Petition Date’), each Debtor filed a

voluntary petition (each, a “Petition™) under chapter 11 of the Bankruptcy Code. The Debtors

continue to manage their business and properties as debtors in possession pursuant to
sections 1107(a) and 1108 of the Bankruptcy Code. No chapter 11 trustee or examiner has been
appointed in any of the Cases.

B. Jurisdiction and Venue. This Court has jurisdiction over these Cases, the Debtors,
property of the Debtors’ Estates and this matter under 28 U.S.C. §§ 157 and 1334 and the Amended
Standing Order of Reference from the United States District Court for the District of Delaware,
dated Fe;bruary 29, 2012. This is a core proceeding with'm_thc meaning of 28 U.S.C. § 157(b)(2).
Pursuant to Rule 9013-1(f) of the Local Rules of Bankruptcy Practice and Procedure of the United
States Bankruptcy Court for the District of Delaware (the “Local Rules”), the Debtors consent to
the entry of a final judgment or order with respect to the Motion if it is determined that this Court,
absent consent of the parties, cannot enter final orders or judgments consistent with Article III of
the United States Constitution. Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408

and 1409. The statutory and legal predicates for the relief sought herein are sections 105, 361,

3 The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law
pursuant to Bankruptey Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014, To the
extent that any of the following findings of fact constitute conclusions of law, they are adopted as such. To the extent
any of the following conclusions of law constitute findings of fact, they are adopted as such.

8
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362, 363, 364, 503 and 507 of the Bankruptcy Code and Bankruptcy Rules 2002, 4001, 9013 and
9014 and Local Rules 7007-1, 9013-1, 9013-4, and 9014-2,

C. Committee Formation. On December 18, 2019, the United States Trustee for the
District of Delaware (the "U;S. Trustee") appointed an official committee of unsecured creditors
in thes.e Cases pursuant to section 1102 of the Bankruptcy Code (the "Committee™).

D. Notice. The Notice was given in the manner described in the Motion. Under the

circumstances, the Notice given by the Debtors of the Motion, the Final Hearing, and the relief
granted under this Final Order constitutes sufficient. notice and the Notice complies with
Bankruptcy Rule 4001 and the Local Rules.

E. Parties’ Acknowledgments, Agreements, and Stipulations. In requesting the DIP

Facility and use of Cash Collateral, and in exchange for and as a material inducement to the DIP
Lenders and the Prepetition Secured Parties to agree to provide, or consent to, the DIP Facility,
the use of Cash Collatéral, and sub.ordination of the Prel:;etition Liens to the Carve-Out (provided
that with respect to the Prepetition ABL Secured Parties, the Prepetition ABL Liens are subject to
the Carve-Out solely to the extent of the amount of the Carve-Out that can be satisfied with
Available Cash Collateral (as defined below) remitted to the Debtors prior to the occurrence of a
DIP T ermination Event in accordance with Section 3.2(c) of this Final Order, Section 3.2(c) of the
Interim Order, or with funds in the Carve-Out Reserve), as provided herein, and as a condition to
providing financing under the DIP Facility and consenting to the use of Cash Collateral as set forth
in this Final Order, subject to the rights of the Committee or other parties in interest (other than
the Debtors) set forth in Section 5.10 of this Final Order, the Debtors permanently and irrevocably

~

admit, stipulate, acknowledge, and agree, as follows:
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() Prepetition ABL Facility. Celadon Group, Inc. and certain subsidiaries

thereto, as borrowers, (such parties, collectively, the “Prepetition ABL Obligors™), the lenders

from time to time party thereto (collectively, the “Prepetition ABL Lenders), and MidCap

Funding IV Trust, a Delaware statutory trust (“MidCap”), as successor by assignment from
MidCap Financial Trust, as administrative agent (in such capacity, the “Prepetition ABL Agent”
and, together with the Prepetition ABL Lenders, the “Prepetition ABL, Secured Parties™), are
parties to that certain Crcdit and Security Agreement, dated as of July 31, 2019 (as amended,
restated, amended and restated, supplemented, or otherwise modified from time to time, the

“Prepetition ABL Credit Agreement,” and, together with all other agreements, documents, and

instruments executed and/or delivered with, to or in favor of the Prepetition ABL Secured Parties,
including, without limitation, all security agreements, notes, guarantees, mortgages, Uniform

Commercial Code financing statements, documents, and instruments, including any fee letters,

executed and/or delivered in connection therewith or related thereto, the “Prepetition ABL Loan
Documents™). "Pursuant to the Prepetition ABL Loan Documents, the Prepetition ABL Secured
Parties provided the Prepetition ABL Obligors with an asset-based credit facility

(the “Prepetition ABL Facility”) with $60.0 million of maximum aggregate availability, subject to

a borrowing base (as reduced by reserves), as set forth in the Pfepetition ABL Credit Agreement.
As of the Petition Date, the Prepetition ABL Obligors are liable for payment of the Prepetition
ABL Obligations (as defined below) in an amount not léss than $32,461,556.99, inclusive of any
accrued interest, fees, costs, expenses and other amounts accrued as of the Petition Date, but
exclusive of interest, fees, costs, expenses and other amounts accruing pursuant to the Prepetition
ABL Loan Documents (all such indebtedness or obligations under the Prepetition ABL Loan

Documents, including all "Obligations" as defined in the Prepetition ABL Credit Agreement and

10
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all interest, fees, costs, expenses and other amounts accrued and accruing thereon, herein referred

to as the “Prepetition ABL Obligations™). The Prepetition ABL Obligations are secured by (a) first

priority security interests in and liens on the ABL Priorify Collateral as such term is defined in the

Prepetition Intercreditor Agreement’ (the “ABL Priority Collateral”); and (b) second priority
security interests in and liens on the Term Priority Collateral as such term is defined in the

Prepetition Intercreditor Agreement’ (the “Term Loan Priority Collateral,” together with the ABL

-

6 “ABJ Priority Collateral" shall mean all of the following assets that constitute Collateral, whether now owned or
hereafter acquired (including any of the following assets acquired or created after the commencement of any
Insolvency or Liquidation Proceeding) and wherever located:

(a) all Accounts (other than Accounts arising under agreements for the Disposition of Term Priority Collateral);

(b) all Chattel Paper (including all Electronic Chattel Paper and all Tangible Chattel Paper) to the extent evidencing,
governing or otherwise relating to any of the items constituting ABL Priority Collateral under clause (a) above;

(c) all Inventory (including, for the avoidance of doubt, Inventory that is or becomes branded, or produced through
the use or other application of, any Intellectual Property);

(d) all Deposit Accounts (other than any Assct Sale Proceeds Account) and all Money or other assets (including all
cash equivalents), Financial Assets and Securities Entitlements contained in, or credited to, or arising from any
such Deposit Accounts (in each case, except to the extent constituting identifiable Proceeds of Term Priority
Collateral);

(¢) to the extent evidencing, governing, securing or otherwise relating to any of the items constituting ABL Priority
Collateral under clauses (a) through (d) above, all General Intangibles and Intangibles (excluding Intellectual
Property), Intercompany Indebtedness owing from a Mexican Subsidiary (to the extent such Mexican Subsidiary
is not an ABL Obligor), an "Excluded Entity" or a "Dormant Subsidiary" (as each term is defined in the ABL
Credit Agreement as in effect on the date hereof) to Celadon or a Subsidiary of Celadon that is an ABL Obligor
and that arises from the sale or other disposition of ABL Priority Collateral or from the use of loan proceeds
funded under the ABL Credit Agreement, Instruments (including Promissory Notes), Commercial Tort Claims,
Documents and Documents of Title (in each case, except to the extent constituting identifiable Proceeds of Term
Priority Collateral); .

(f) all collateral and guarantees given by any other Person with respect to any of the foregoing;

(g) all insurance policies relating to ABL Priority Collateral (regardless of whether ABL Agent is the loss payee
thereof) and all disbursements, payments of any claim and proceeds thereof, and 25% of all policies of business
interruption insurance and proceeds thereof;

(h) all Supporting Obligations (including Letter of Credit Rights) and all Proceeds of any of the foregoing, including

- Proceeds consisting of Commercial Tort Claims and Payment Intangibles arising from the Disposition or other
collection of ABL Priority Collateral;

(i) all books and Records to the extent relating to any of the foregoing; and

() all Proceeds of each of the foregoing.

Notwithstanding the foregoing, the term "ABL Priority Collateral" shall not include any assets referred to in definition
of "Term Priority Collateral”. .

7 "Perm Priority Collateral" shall mean all of the following assets that constitute Collateral, whether now owned or
hereafter acquired (including any of the following assets acquired or created after the commencement of any
Insolvency or Liquidation Proceeding) and wherever located:

(a) all Equipment and all real property and interests therein (including both fee and leasehold interests) and all
Fixtures;

(b) all Intellectual Property;

(c) all Capital Stock and other Investment Property (other than Investment Property constituting ABL Priority
Collateral);

11 .
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Priority Collateral, the “Prepetition Collateral”, and such liens and security interests in clauses (a)

and (b), the “Prepetition ABL Liens™).

(i)  Prepetition Term Loan Facility. Celadon Group, Inc., as borrower, certain

subsidiaries designated as “Guarantors” thereto (such parties, collectively, the “Prepetition Term

Loan Obligors” and together with the Prepetition ABL Obligors, the “Prepetition Obligors™), the

lenders from time to time party thereto (collectively, the “Prepetition Term Loan Lenders” and

together with the Prepetition ABL Lenders, the “Prepetition Lenders”), and Blue Torch, as

administrative agent (in such capacity, the “Prepetition Term Loan Agent” and, together with the

Prepetition Term Loan Lenders, the “Prepetition Term Loan Secured Parties”, and together with

the Prepetition ABL Secured Parties, the “Prepetition Secured Parties™), are parties to that certain
Second Amended and Restated Credit Agreement, dated as of July 31,2019 (as amended, restated,

amended and restated, supplemented, or otherwise modified from time to time, the “Prepetition

Term Loan Credit Agreement” and together with any other related agreements, documents or

security agreements, collectively, the “Prepetition Term Loan Documents” and collectively, the

(d) except to the extent constituting ABL Priority Collateral, all Instruments, Documents and other General
Intangibles and Intangibles (including goodwill, intercompany obligations between or among the Loan Parties
(other than Accounts included as ABL Priority Collateral), databases, customer lists, and tax refunds);

(e) except to the extent constituting ABL Priority Collateral under clause (h) of the definition of such term, all
Commercial Tort Claims; “

(f) all Asset Sale Proceeds Accounts and all Money, Financial Assets, Securities Entitlements or other assets
contained in, or credited to, or arising from any such Asset Sale Proceeds Accounts (in each case, except to the
extent constituting ABL Priority Collateral or identifiable Proceeds of ABL Priority Collateral);

(g) all other Collateral not constituting ABL Priority Collateral;

(h) all insurance policies relating to Term Priority Collateral (regardless of whether the Term Agent is the loss payee
thereof) and all disbursements, payments of any claim and proceeds thereof, and 75% of all polices of business
interruption insurance and proceeds thereof;

(i) all collateral and guarantees given by any other Person with respect to any of the foregoing;

() all Intercompany Indebtedness (which shall exclude, for the avoidance of doubt, Intercompany Indebtedness
expressly set forth in clause (e) of the definition of the term "ABL Priority Collateral");

(k) all Supporting Obligations (including Letter of Credit Rights) and all Proceeds of any of the foregoing;

() all books and Records to the extent relating to any of the foregoing; and

(m) all Proceeds of the foregoing.

Notwithstanding the foregoing, the term "Term Priority Collateral” shall not include any assets referred to in the
definition of "ABL Priority Collateral".
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Prepetition Term Loan Documents and Prepetition ABL Loan Documents, the “Prepetition Loan
Documents”). Pursuant to the Prepetition Term Loan Documents, the Prepetition- Term Loan
Secured Parties provided the Prepetition Term Loan Obligors with term loan facilities in an

aggregate principal amount of $105 million (the “Prepetition Term Loan Facility”) and under

which, as of the Petition Date, approximately $103.6 million in principal amount plus
approximately $9.9 million on account of the make whole amount, plus interest accrued through
the Petition Date and accruing thereafter at the rates set forth in the Prepetition Term Loan Credit
Agreement (together with any other amounts outstanding or which may be outstanding under the

Prepetition Term Loan Facility as provided in the Prepetition Term Loan Credit Agreement,

including interest, prepayment and other fees, and expenses, the “Prepetition Term Loan

Obligations” and together with the Prepetition ABL Obligations, the “Prepetition Obligations”).
The Prepetition Term Loan Facility is secured by (a) first priority security interests in and liens on
the Term Priority Collateral and (b) second priority security interests in and liens on the ABL

Priority Collateral (such liens and security interests in clauses (a) and (b), the “Prepetition Term

Loan Liens™ and, together with the Prepetition ABL Liens, the “Prepetition Liens™).

(iii)  Prepetition Intercreditor Agreement. MidCap, in its capacity as Prepetition

ABL Agent, and Blue Torch, in its capacity as Prepetition Term Loan Agent, are parties to that

certain Intercreditor Agreement, dated as of July 31, 2019 (the “Prepetition Intercreditor .

Agreement™). The Prepetition Intercreditor Agreement is a valid and enforceable “subordination
agreement” under section 510(a) of fhe Bankruptcy Code and other non-bankruptcy applicable law
and is, as of the Petition Date, binding on all parties thereto. “The DIP Loan Agreement and other
DIP Loan Documents shall be and are subject to the terms of the Prepetition Intercreditor

Agreement and the Prepetition Secured Parties hereby acknowledge and agree that the DIP Facility
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provided by the Term Secured Parties as the Senior Secured Parties (as such term is defined in the
Prepetition Intercreditor Agreement) is a permitted Senior Priority DIP Financing, as such term is
defined in the Prepetition Intercreditor Agreement.

(iv)  Prepetition Obligations. The Prepetition Obligations owing to the

Prepetition Secured Parties constitute legal, valid, and binding obligations of the Debtors and their
applicable affiliates, enforceable against them in accordance with their respective terms (except to
the extent that enforcement thereof is stayed by any insolvency laws), and no portion of the
Prepetition Obligations owing to the Prepetition Secured Parties is subject to avoidance,
recharacterization, reduction, set-off, offset, counterclaim, cross-claim, recoupment, defenses,
disallowance, impairment, recovery, subordination, or any other challenges pursuant to the
Bankruptcy Code or applicable non-bankruptey law or ;cgulation by any person or entity. Upon
entry of this Final Order, for purposes of sections 506(c), 507(b) and Fed. R. Bankr. P. 3012, as
of the Petition Date, the Prepetition ABL Secured Parties and the Prepetition Term Loan Secured
Parties are oversecured; provided, however, that nothing in the Interim Order or this Final Order,
the Motion, or the record of the Hearings shall prejudice.the rights of the Prepetition ABL Agent,
any Prepetition ABL Lender, the Prepetition Term Loan Agent or any Prepetition Term Loan
Lender, to assert, subject to the terms of the Prepetition Intercreditor Agréement, that their
respective interests in the Prepetition Collateral lack adequate protection.

) Prepetition Collateral. To secure the Prepetition Obligations, the Debtors

entered into certain guaranty and collateral agreements and certain other security documents
governing the Prepetition Secured Parties’ respective security interests in the Prepetition

Collateral. Pursuant to the Prepetition Collateral Documents, and on the terms set forth therein,
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the Debtors granted to the Prepetition Secured Parties the Prepetition Liens on the Prepetition

-

Collateral.

(vi)  Prepetition Liens. The Prepetition Liens granted to the Prepetition Secured

Parties constitute legal, valid, binding, enforceable (except to the extent that enforcement thereof
is stayed by any insolvency law), and perfected security interests in and liens on the Prepetition
Collateral, were granted to, or for the benefit of, ttle Prepetition Secured Parties for fair
consideration and reasonably equivalent value, and are not subject to defense, counterclaim,
recharacterization, subordination, avoidance, or recovery pursuant to the Bankruptcy Code or
applicable non-bankruptcy law or regulation by any person or entity.

(vii) No Challenges/Claims. No offsets, challenges, objections, defenses, claims

or counterclaims of any kind or nature to any of the Prepetition Liens or Prepetition Obligations
exist, and no portion of the Prepetition Liens or Prepetition Obligations is subject to any challenge
or defense including, without limitation, avoidance, disallowance, disgorgement,
recharacterization, or subordination (equitable or otherwise) pursuant to the Bankruptcy Code or
applicable non-bankruptcy law. The Debtors and their Estates have no valid Claims (as such term
is defined in section 101(5) of the Bankruptcy Code), objections, challenges, causes of action,
and/or choses in action against any of the Prepetition Secured Parties or any of their respective
affiliates, agents, attorneys, advisors, professionals, officers, directors, and employees with respect
to the Prepetition Loan Documents, the Prepetition Obligations, the Prepetition Liens, or
otherwise, whether arising at law or at equity, including, without limitation, any cHallenge,
recharacterization, subordination, avoidance, recovery, disallowance, reduction, or other claims

arising under or pursuant to sections 105, 502, 510, 541, 542 through 553, inclusive, or 558 of the
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Bankruptcy Code or applicable state law equivalents. The Prepetition Obligations constitute
allowed, secured claims within the meaning of sections 502 and 506 of the Bankruptcy Code.

(viii) Indemnit_y. The DIP Agent, the DIP Lenders, and the Prepetition Secured
Parties have acted in good faith, and without negligenc; or violation of public policy or law, in
respect of all actions taken by them in connection with or related in any way to negotiating,
implementing, documenting, or obtaining the requisite approvals of the DIP Facility and the use
of Cash Collateral, including in respect of the granting of the DIP Liens and the Prepetition
Adequate Protection Liens (as defined below), and all documents related to any and all transactions
contemplated by the foregoing. Accordingiy, (i) the DIP Agent and the DIP Lenders shall be and
hereby are indemnified and held harmless by the Debtors in respect of any claim or liability
incurred in respect thereof or in any wa'y related thereto and (ii) the Prepetition Secured Parties
shall be and hereby are indemnified by the Debtors to the extent provided in the Prepetition Loan
Documents, provided that no such parties will b; indemr;iﬁed for any cost, expense, or liability to
the extent determined in a final, non-appealable judgment of a court of competent jurisdiction to
have resulted from such parties’ gross negligence or willful misconduct. No exception or defense
exists in contract, law, or equity as to any obligation set forth, as the case may be, in this paragraph
E(viii), in the Prepetition Loan Documents, or in the .DIP Loan Documents, to the Debtors’
obligation to indemnify and/or hold harmless the Prepetition Secured Parties, the DIP Agent, or
the DIP Lenders, as the case may be.

(ix)  Sale and Credit Bidding. The Debtors admit, stipulate, acknowledge, and

agree that, in connection with any sale process or sale authorized by the Court, (i) the DIP Agent
and the DIP Lenders and (ii) subject to the rights preserved in Section 5.10, the Prepetition ABL

Secured Parties and the Prepetition Term Loan Secured Parties, or any assignee or designee of the
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foregoing, shall have the right to credit bid for the entiréty of (or any portion of) of Prepetition
Collateral pursuant to section 363(k) of the Bankruptcy Code, subject in each case to the rights.
and duties of the parties under the Prepetition Intercreditor Agreement.

x) Release. Subject to Section 5.10, each of the Debtors, their Estates, the

Borrowers, the Guarantors, and the Prepetition Obligors, on their own behalf and on behalf of each
of their past, present, and future predecessors, successors, heirs, subsidiaries, and assigns, hereby
forever, unconditionally, permanently, and irrevocably release, discharge, and acquit each of the
Prepetition Secured Parties, and each of their respective successors, assigns, affiliates, parents,
subsidiaries, partners, controlling persons, representatives, agents, attorneys, advisors, financial
advisors, consultants, professionals, officers, directors,” members, managers, shareholders, énd
employees, past, present and future, and their respective heirs, predecessors, successors and
assigns, each in their capacity as such (collectively, the “Released Parties”) of and from any and
all claims, controversies, disputes, liabilities, obligations, demands, damages, expenses (including,
without limitation, attorneys’ fees), debts, liens, actions, and causes of action of any and every
nature whatsoever, whether arising in law or otherwise, and whethelj known or unknown, matured
or contingent, arising under, in connection with, or relating to the Prepetition Obligations or the
Prepetition Loan Documents, including, without limitation, (&) any so-called “lender liability” or
equitable subordination claims or defensés, (b) any and all “claims” (as defined in the Bankruptcy
Code) and causes of action arising under the Bankruptcy Code, and (c) any and all offsets,
defenses, claims, counterclaims, set off rights, objections, cﬁallengcs, causes of action, and/or
choses in action of any kind or nature whatsoever, whether arising at law or in equity, including
any recharacterization, recoupment, subordination, avoidance, or other claim or cause of action

arising under or pursuant to section 105 or chapter 5 of the Bankruptcy Code or under any other
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similar provisions of applicable state, federal, or common law, including, without lirﬁitation, any- 4
right to assert any disgorgement or recovery, in each case, with respect to the extent, amount,
validity, enforceability, priority, security, and pcrfection*of any of the Prepetition Obligations, the
Prepetition Loan Documents, or the Prepetition Liens, and further waive and release any defense,
right of cdu_nterclaim, right of setoff, or deduction to the payment of the Prepetition Obligétions
that the Debtors now have or may claim to have against the Released Parties, atising under, in
connection with, based upon, or related to any and all acts, omissions, conduct undertaken, or

events occurring prior to entry of this Final Order.

(xi) - ABL Cash Collateral. The Debtors admit, stipulate, acknowledge, and
agree that all of the cash of the Debtors, wherever located, and all cash equivalents, including any
cash in deposit accounts, that either constitutes ABL Priority Collateral or which represents
income, proceeds, products, rents or profits of other ABL Priority Collateral, constitutes “cash
collateral” of the Prepetition ABL Secured Parties within the meaning of section 363(a) of the

Bankruptcy Code (the “ABL Cash Collateral”).

(xii) Term Loan Cash Collaterql. The Debtors admit, stipulate, acknowledge,

and agree that all of the cash of the Debtors, wherever located, and all cash equivalents, including
any cash in deposit accounts, including the Interest Reserve Account (as defined in the Prepetition
Term Loan Credit Agfeement), that constitutes identifiable proceeds of Term Loan Priority
Collateral, constitutes “cash collateral” of the Prepetition Term Loan Secured Parties within the
meaning of section 363(2) of the Bankruptcy Code (the “Term Loan Cash Collateral”, and,

together with the ABL Cash Collateral, collectively the “Cash Collateral™).
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F. Findings Regarding the Postpetition Financing and Use of Cash Collateral.

@) Postpetition Financing. The Debtors have requested from each of the DIP
Secured Parties, and the DIP Secured Parties are willing, subject to the terms of this Final Order
and satisfaction of the conditions set forth in the DIP Loan Agreement, to extend the DIP Loans
on the terms and conditions set forth in this Final Order arid the DIP Loan Documents, respectively.

(i)  Need for Postpetition Financing and the Use of Cash Collateral. The

Debtors have an immediate and critical need to use Cash Collateral and to obtain credit pursuant
“to the DIP Facility, in each case, as set forth in this Final Order, in order to, among o.ther things,
maintain, administer and preserve their businesses and mgximizc the value of their assets. Without
the ability of the Debtors to obtain sufficient working capital and liquidity throughl the proposed
postpetition financing arrangements with the DIP Secured Parties and the use of Cash Collateral
as set forth in this Final Order, the Debtors, their Estates, and parties-in-interest would be
immediately and irreparably harmed. Accordingly, the Debtors have an immediate need to obtain
the postpetition financing and to use Cash Collateral as set forth in this Final Order to, among other
things, minimize the disruption of their business operations and preserve and maximize the value
of the assets of the Debtors’ Estates to maximize the recovery to all creditors of the Estates. -

(ili)  No Credit Available on More Favorable Terms. The Debtors are unable to

procure financing in the form of unsecured credit allowable as an administrative expense under
sections 364(a), 364(b), or 503(b)(1) of the Bankruptcy Code or in exchange for the grant of a
superpriority administrative expense, or liens on property of the Estates not subject to a lien
pursuant to sections 364(c)(1), 364(c)(2), or 364(c)(3) of the Bankruptey Code. The Debtors assert
in the Motion and the First Day Declaration, and demonstrated at the Hearings, that it would be

futile under the circumstances for the Debtors to seek, and they would not obtain, the necessary

19

EAST\171412859.2




Case 19-12606-KBO Doc 230 Filed 01/07/20 Page 20 of 74

postpetition financing, let alone on terms more favorable, taken as a whole, than the financing
offered by the DIP Secured Parties pursuant to the DIP Loan Documents. In light of the foregoing,
and considering the futility of all other alternatives, the Debtors have reasonably and properly
concluded, in the exercise of their business judgrﬁent, that the DIP Facility represents the best
financing available to the Debtors at this time, and is in the best interests of the Debtors, their
Estates, and all of their stakeholders.

(iv) Budget. The Debtors have prc;;ared and delivered to the DIP Secured
Parties and the Prepetition Secured Parties an Approved Budget, a copy of which is attached hereto
as Exhibit C. The Approved Budget reflects the Debtors’ anticipated cash receipts and anticipated
disbursements for each calendar week during the period from the Petition Date through and
including the end of the seventeenth calendar week following the Petition Date (the Approved
Budget and each subsequent budget approved by the DIP Lenders énd the Prepetition Secured

Parties then in effect, an “Approved Budget”). The Debtors believe that the Approved Budget is

reasonable under the facts énd circumstances. The DIP Secured Parties and the Prepetition
Secured Partjes are relyiﬁg upon the Debtors’ agreement to comply with the terms set forth in the
| DIP Loan Documents, the Approved Budget, and this F i;lal Order in determining to enter into the
postpetition financing arrangements i)rovided for hereih and to consent to the Debtors' use of Cash

Collateral.

W) Certain Conditions to DIP Facility, The DIP Lenders’ willingness to make

the DIP Loans is conditioned upon, among other things: (a) the Debtors obtaining Court approval
to enter into the DIP Loan Documents and to incur all of the obligations thereunder, and to confer
upon the DIP Secured Parties all applicable rights, powers, and remedies thereunder in each case

as modified by this Final Order; (b) the provision of adequate protection of the Prepetition Secured
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Parties’ interests in the Prepetition Collateral pursuant to sections 361, 363, and 364 of the
Bankruptcy Code; (c) the DIP Secured Parties being granted, as security for the prompt payment
of the DIP Facility and all other obligations of the Debtors under the DIP Loan Documents, subject
to the Carve Out and Permitted Liens and the priorities déscribed in Exhibit D annexed hereto,
superpriority perfected security interests in and liens upon all property and assets of the Debtors,
including, but not limited to, a valid and perfected security interest in and lien upon all of the now
existing or hereafter arising or acquired: (i) assets constituting Prepetition Collateral, (ii) any
assets of the Debtors that, as of the Petition Date, were not otherwise subject to a valid, perfected,
enforceable, and unavoidable seéurity interest, including any asseté comprising Excluded

Collateral (under any of the Prepetition Loan Documents) (collectively hereinafter referred to as

the “DIP Collateral,” provided, that, the DIP Collateral shall not include any claim or cause of

action arising under or pursuant to chapter 5 of the Bankruptcy Code or under any other similar

provisions of applicable state, federal, or foreign law (including any other avoidance actions under

the Bankruptcy Code) (collectively, the “Avoidance Actions™) or the proceeds thereof (the

"Avoidance Proceeds™). For the avoidance of doubt, (i) that certain Letter of Credit No.

NUSCGSO36538 issued by JPMorgan Chase Bank to Regions Bank in the current face amount of
approximately $5,249,531, (ii) that certain Letter of Credit No. NUSCGS030110 issued by
JPMorgan Chase Bank to Bank of America in the current face amount of approximately
$8,000,000, (iii) certain surety bonds issued by Westchester Fire Insurance Company, a Chubb
company, in the aggregate face amount of approximately $14,000,000 and (iv) that certain
Irrevocable Standby Letter of Credit No. 68133355 issued by Bank of America in the face amount
of $9,587,924 are not property of the Debtors' Estates and do not constitute DIP Collateral,

provided that any cash collateral provided to the issuer of any of the foregoing letters of credit or
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surety bonds (the "Credit Support Providers") by the ]?ebtors is property of the Estates and is
subject to the DIP L‘iens and Prepetition Liens (subject to Section 5.10) on a junior basis to the
liens of the Credit Support Providers and otherwise subject to the priorities set forth in this Final
Order.

(vi)  Business Judgment and Good Faith Pursuant to Section 364(e). Any credit
extended, loans made, and other financial accommodations extended to the Debtors by the DIP
Secured Parties, including, without limitation, pursuant to the Interim Order, the Supplemental
Order and this Final Order, havg been extended, issued, or made, as the case may be, in “good
faith” within the meaning of section 364(e) of the Bankruptcy Code and in express reliance upon
the protections offered by Bankruptcy Code section 364(¢), and the DIP Facility, the DIP Liens,
and the DIP Superpriority Claims (as defined below) shall be entitled to the full protection of
Bankruptcy Code section 364(¢) in the event that this Fiqal Order or any provision hereof is
vacated, reversed, or modified on appeal or otherwise.

G. Adequate Protection. The Prepetition Secured Parties are entitled, pursuant to

sections 361, 362, 363, and 364 of the Bankruptcy Code, to receive adequate protection against
any Diminution in Value of their respective interests in the Prepetition Collateral (including Cash
Collateral). -

H. Sections 506(c) and 552(b). The Debtors have agreed as a condition to obtaining
financing under the DIP Facility and the-use of Cash Collateral as set forth in this Final Order, the
Interim Order and the Supplemental Order that as a material inducement to the DIP Secured Parties
to agree to provide the DIP Facility and the Prepetition Secured Parties’ consent to the use of Cash
Collateral as set forth in this Final Order and the Interim Order, and in exchange for (a) the DIP
Secured Parties’ willingness to provide the DIP Facility to the extent set forth herein, (b) the DIP

-
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Secured Parties’ and the Prepetition Secured Parties’ agreement to subordinate their liens and
superpriority claims to the Carve-Out (provided that with respect to the Prepetition ABL Secured
Parties, the Prepetition ABL Liens are sﬁbject to the Carve-Qut solely to the extent of the aﬁount
of the Carve-Out that can be satisfied with Available Cash Collateral (as defined below) remitted
to the Debtors prior to the occurrence of a DIP Termination Event in accordance with Section
3.2(c) of this Final Order, Section 3.2(c) of the Interim Order or with fqnds in the Carve-Out
Reserve), as provided herein, and (c) the consensual use of Cash Collateral consistent with the
Approved Budget, the terms of the DIP Loan Agreeme;lt, and the terms of this Final Order, the -
DIP Secured Parties and the Prepetition Secured Parties are entitled to receive (1) a waiver of any
equities of the case exceptions or claims under section 552(b) of the Bankruptcy Code and a waiver
of unjust enrichment and similar equitable relief as set forth below, and (2) a waiver of the
provisions of section 506(c) of the Bankruptcy Code as set forth in this Final Order.

L Good Cause. Good cause has been shéwn for the entry of this Final Order. The
' relief requested in the Motion is necessary, essential, and appropriate and is in the best interest of -
and will benefit the Debtors, their creditors, and their Estates, as its implementation will, among
other things, provide the Debtors with the necessary liquidity to (1) minimize disruption to the
Debtors’ remaining operating businesses and oﬁ-going oi:erations, (2) preserve and maximize the
value of the Debtors’ Estates for the benefit of all the Debtors’ creditors, and (3) avoid immediate
and irreparable harm to the Debtors, their creditors, their businesses, their employees, and their
assets. The terms of the DIP Facility and this Final Order are fair and reasonable, reflect each
Debtor’s exercise of its business judgment, and are supperted by reasonably equivalent value and

fair consideration. The DIP Facility and this Final Order are the product of reasonable, arm’s
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length, good faith negotiations between the Debtors, the DIP Secured Parties and the Prepetition

Secured Parties.

J. Immediate Entry. Sufficient cause exists for immediate entry of this Final Order

pursuant to Bankruptcy Rule 4001(c)(2). All objections that were maae (to the extent such
objections have not been withdrawn, waived, resolved, or settled) are hereby overruled on the
merits.

K. Final Hearing. Notice of the Final Hearing and the relief requested in the Motion
has been provided by the Debtors, whether by facsimile, electronic mail, overnight courier or hand
delivery, to the Notice Parties. The Debtors havé made reasonable efforts to afford the best notice
possible under the circumstances and no other notice is fequired for the relief to be granted in this
Final Order. |

Based upon the fofcgoing, and upon the record made before the Court at the Hearings, and
after due consideration and good cause appearing therefor;

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT:

Section 1. Motion Approval

1.1  Final Approval of Motion. The Motion is granted on a final basis to the

extent provided in this Final Order. Any objections to the entry of this Final Order that have not

been withdrawn, waived, resolved, or settled, and all reservations of rights included therein, are

~

hereby denied and overruled on the merits.

Section 2. DIPF aciiitv Authorization

2.1 Authorization of DIP Facility.

(a) The DIP Facility is approved on a final basis. Debtors are hereby
authorized and empowered on a final basis to incur and perform the DIP Obligations, pursuant to
the terms and conditions of the DIP Loan Agreement and this Final Order, in an aggregate principal
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amount not to exceed $11.250 million, which amount, for the avoidance of doubt, includes the
Comdata DIP Payments (as defined below) in the amount of $1.050 million.

(b) - The Debtors are hereby authorized to (i) borrow under the DIP
Facility in accordance with, and for the purposes permitted by, the DIP Loan Documents, the Final
Order and the Approved Budget and (ii) pay all interest, costs, fees, including, without limitation
the Exit Fee (but not the Additional Fee), and other amounts and obligations accrued or accruing
under the DIP Loan Agreement and other DIP Loan Documents, all pursuant to the terms and
conditions of this Final Order, the DIP Loan Agreement, and the other DIP Loan Documents,; for
the avoidance of doubt, the Comdata DIP Payments, which were made prior to the entry of the
Interim Order, shall be deemed to be DIP Obligations. The Initiél Budget is hereby approved in
all respects. The Debtors shall use the proceeds of the DIP Facility solely in a manner consistent
with the Approved Budget (subject to permitted variances and other exclusions set forth in the DIP
Loan Documents) and the terms and conditions of the DIP Loan Documents and this Final Order.

(c) On December 9, 2019, the DIP Agent, on behalf of the DIP Lenders,
made an emergency payment on behalf of the Debtors to Comdata, Inc. (“Comdata”), a provider
of gas cards and payroll services to the Debtors, in the amount of $800,000 (the "December 9

Comdata DIP Payment") to (a) repay Comdata for $400,000 in critical trade credit that it extended

to the Debtors on December 7 and 8, 2019 in order to allow the Debtors' truck driver employees
to continue to use their gas cards over the weekend and (b) pay $400,000 of prepetition amounts
accrued and owing by the Debto;'s to Comdata, The Debfcors had a critical need for the trade credit
in order to (i) avoid stranding hundreds of their driver employees on the road on December 7 and
8, (ii) allow for the delivery of loads already en route to their destinatioﬁ, which generated new

receivables for the Debtors and avoided breach of contract claims and (iii) allow for an orderly
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marshaling and preservation of value of their tractors and trailers during the shut-dowq of
operations. Without the agreement to reduce Comdata's prepetition claims against the Debtors by
_ an amount equal to the amount of trade credit extended to the Debtors over the weekend, Comdata
was not willing to provide this critical trade credit to the Debtors. On December 10, 2019, the DIP
Agent, on behalf of the bIP Lenders, made another emergency payment on behalf of the Debtors
to Comdata, Inc. in the amount of $250,000 (together with the December 9 Comdata Payment, the

“Comdata DIP Payments”) to repay Comdata for $250,000 in critical trade credit provided on the

evening of December 9, 2019 in order to keep the gas cards active during the night of December
9, 2019, once the previous trade credit advances were exhausted. Comdata has agreed to continue
providing the Debtors with post-petition payroll and gas card services as long as Comdata is paid
in advance for all such services and Comdata has complied with this agreement since the Petition
Date. In consideration of Comdata’s prepetition and postpetition accommodations to the Debtors
and their Estates, the Debtors, with the consent of the Prepetition Secured Parties and the DIP
Secured Pafties, agreed to seek the approval of the C‘ourt for the postpetition payments to Comdata
and Comdata’s application of $400,000 to its prepetition unsecured claims. 'The Committee has
indicated that it does not object to the relief being sought with respect to the Comdata DIP
Payments. For good and valuable postpetition consideration extended by Comdata, the Court nunc
pro tunc to the Petitiqn Date hereby approves the Comdata DIP Payments to Comdata and
Comdata’s application of $400,000 to its prepetition unsecured claims. Comdata shall not be liable
to disgorge or refund any portion of such the Comdata DIP Payments and shall have no liability
under sections 544, 547, 548 or 549 of the Bankruptcy Code on account of the Comdata DIP

Payments or application of the December 9 Comdata DIP Payment to its prepetition unsecured

claims.
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22 Financing Documents.

(a) Authorization. The Debtors are hereby authorized ona final basis
to enter into, execute, deliver, and perform all obligations under the DIP Loan Documents. No
obligation, payment, transfer, or grant of security hereunder or under the DIP Loan Documents
shall be stayed, restrained, voidable, avoidable, or recoverable under the Bankruptcy Code or under
any applicable state, federal, or common law (including, without limitation, under chapter 5 of
the Bankruptcy Code or un&cr any applicable state Uniform Fraudulent Transfer Act, Uniform
Fraudulent Conveyance Act, or similar statute or common law), or be subject to any defense,
reduction, setoff, counterclaim, recbupment, offset, recharacterization, subordination (whether
equitable, contractual or otherwise), cross-claims, or any other challenge under the Bankruptcy
Code or any applicable law, rule, or regulation by any person or entity.

(b)  Approval; Evidence of Borrowing Arrangements. - Except as
modified in this Final Order, all terms, conditions, and covenants set forth in the DIP Loan
Documents (including, without limitation, the DIP Loan Agreement) are approved on a final basis.
All such terms, conditions, and. covenants shall be sufficient and conclusive evidence of (i) the
borrowing arrangements by and among the Debtors, the DIP Agent, and the DIP Lenders, and (ii)
each Debtor’s assumption and adoption of, and agreement to comply with, all the terms,
conditions, and covenants of the DIP Loan Agreement and the other DIP Loan Documents for all
purposes, including, without limitation, to the extent applicable, the payment of all DIP
Obligations existing now and that may from time to time arise thereunder, including, without
limitation, all principal, interest, fees, and other expenses, including, without limitation, all of the
DIP Agent’s and DIP Lender’s ‘closing, arranger, and administrative fees, consultant fees,

professional fees, attorney’s fees and legal expenses, as more fully set forth in the DIP Loan
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Documents. Upon effectiveness thereof, the DIP Loan Documents shall evidence the
DIP Obligations, which DIP Loan Documents and DIP Obligations shall be valid, binding, and
enforceable against the Debtors, their Estates, and any successors thereto, including, without
limitation, any trustee appointed in any of these Cases or any case under chapter 7 of the
Bankruptcy Code upon ths conversion of any of these Cases (collectively, the “Successor Cases”),
énd their creditors and othsr parties-in-interest, in each case, in accordance with the terms of the
Interim Order, this Final Order and the DIP Loan Documents.

(©) Payment of DIP Fees and Other Expenses. Any and all fees and

expenses payable pursuant to the DIP Loan Documents and this Final Order (collectively, any and
all such fees and expenses, the “DIP Fees”) are hereby approved on a final basis and the Debtors
are hereby authorized and directed to pay, currently in cash or as otherwise provided on the DIP
Loan Documents and Approved Budget, all reasonable and documented out-of-pocket costs,
disbursements, and expenses of the DIP Agent and the DIP Lenders incurred prior to the date ‘
hereof and at any time hereafter, as provided by the DIP Loan Documents, Approved Budget, this
Final Order and the Interim Order in adcgrdance with Section 5.13 hereof} provided that proceeds
of ABL Priority Collateral (other than Available Cash Collateral (as defined below)) shall not be
used to pay any DIP Fees. The DIP Fees shall not be subject to any offset, defense, claim,
counterclaim, or diminution of any type, kind, or nature whatsoever.

23 .Indcmniﬁcation. The Debtors are authorized to indemnify and hold .
harmless the DIP Agent, each DIP Lender, and, solely in their capacities as such, each of their
respective successors, assigns, afﬁliates, parents, subsidiaries, partners, controlling persons,
representatives, agents, attorneys, advisors, financial advisors, consultants, professionals, o‘fﬁcers,

directors, members, managers, shareholders and employees, past, present and future, and their
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respective heirs, predecessors, successors and assigns (each, an “Indemnified Party”), in
accordance with, and subject to, the DIP Loan Docu}nents, which indemnification is hereby
authorized and approved; provided that proceeds of ABL Priority Collateral (other than Available
Cash Collé.teral (as defined below)) shall not be used to pay any amounts on account of such
indemnification.

2.4  DPostpetition Liens. .

(@) Postpetition DIP Lien Granting. To secure performance and

payment when due (whether at the stated maturity, by apceleration or otherwise) of any and all.
DIP Obligations of the Debtors to the DIP Secured Parties of whatever kind, nature, or description,
whether absolute or contingent, now existing or hereafter arising, the DIP- Agent, for the benefit of
itself and the DIP Lenders, shall have and is hereby g‘ranted, effective as of .the Petition Date,
continuing, valid, binding, enforceable, non-avoidable, and automatically and properly perfected
security iﬁterests in and liens (collectively, the “DIP Liens™) upon all DIB Collateral, subject to
the rankings and priorities set forth in Section 2.4(b) below and as set forth on Exhibit D hereto.

(b) DIP Lien Priority in DIP.Collateral. The DIP Liens on the DIP

Collateral securing the DIP Obligations shall be first and senior in priority to all other interests and
liens of every kind, nature, and description, whether created consensually, by an order of the Court

or otherwise, including, without limitation, liens or interests granted in favor of third parties in
conjunction with sections 363, 364, or any other section of the Bankruptcy Code or other
applicable law; provided, however, that the DIP Liens on‘(A) the ABL, Priority Collatera] (whether
in existence on the Petition Date or thereafter arising) shall be subject and subordinate to the Carve-
Out, the Permitted Liens, the Prepetition ABL Liens, and the Prepetition ABL Adequate Protection

Liens; (B) the Term Loan Priority Collateral (whether in existence on the Petition Date or hereafter
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arising) shall be subject and subordinate to the Carve-Out and Permitted Liens; and (C) any
unencumbered assets as of the Petition Date shall be subject and subordinate to the Carve-Out, in
each .case as such priorities are set forth in Exhibit D.

2.5  Superpriority Administrative Expenses. Subject to the priorities set forth
. on Exhibit D and the Carve-Out, all DIP Obligations now existing or hereafter arising pursuant to
this Final Order, the Interim Order, the DIP Loan Documents, or otherwise, the DIP Agent, for the
~ benefit of itself and the DIP Lenders, is granted an allowed superpriority administrative expense
claim pursuant to section 364(c)(1) of the Bankruptcy Code, having priority in right of payment
over any and all other obligations, liabilities, and indcbtcdness of the Debtors, whether now in
existence or hereafter incurred by the Debtors, and over any and all administrative expenses or
priority claims of the kind specified in, or ordered pursuant to, inter alia, sections 105, 326, 328,
330, 331, 364(c)(1), 503(b), 507(a), 507(b), 546(c), 1113, or 1114 of the Bankruptcy Code, which
allowed superpriofity administrative claim shall be payable fronl1 and have recourse to all
prepetition and postpetition property of the Debtors and all proceeds thereof (including proceeds
of ,Avoidance Actions) (such superpriority administrative expense claim, the “DIP

Superpriority Claim®). .

Section 3. Use of Cash Collateral -

3.1  Authorization to Use Cash Collateral, Subject to the terms and conditions

of this Final Order and in accordance with the Approved Budget, the Debtors are authorized to use
Cash Collateral as set forth in this Final Order until the occurrence of a DIP Termination Event (as
defined herein); provided, however, that during the Remedies Notice Period (as defined herein)
the Debtors may use Available Cash Collateral (as defined below) previously remitted to the
Debtors prior to the occurrence of a DIP Termination Event in accordance with Section 3.2(c) and
(d) of this Final Order or Section 3.2(c) of the Interim Order solely to meet payroll obligations and

30

EAST\171412859.2 -




Case 19-12606-KBO Doc 230 Filed 01/07/20 Page 31 of 74

pay expenses critical to the administration of the Debtors' Estates strictly in accordance with the
Approved Budget, and as otherwise agreed by the Prepetition ABL Agcht and the Prepetition Term
Loan Agent, each in their sole discretion.

3.2 Procedure for Use of Cash Collateral.

(@  Delivery of Cash Collatera] to Prepetition ABL Agent. Promptly

upon receipt thereof, Debtors shall remit all Cash'ColIaterél (other than Cash Collateral that is
Term Loan Priority Collateral or that is identifiable proceeds of Term Priority Collateral) directly
to Prepetition ABL Agent or shall deposit all Cash Collateral (other than identifiable proceeds of
Term Priority Collateral) now or hereafter in their possession or control into deposit accounts
subject to a blocked account control agreement that remits amounts therein daily to the Prepetition
ABL Agent (or otherwise deliver such ABL Cash Collateral to Prepetition ABL Agent in a manner
satisfactory to Prepetition ABL Agent). For the avoidance of doubt, proceeds of accounts
receivable owned by TA Dispatch and received by the Debtors do not constitute Cash Collateral.

(b) Cash Collateral in Prepetition ABL Agent's Possession. Prepetition

ABL Agent is authorized to collect upon, convert to cash and enforce checks, drafts, instruments
and other forms of payment now or hereafter coming into its or any Prepetition ABL Lender's
possession or control which constitute ABL Priority Collateral or proceeds thereof. Prior to a DIP
Termination Event, Prepetition ABL Agent will remit a portion of the Cash Collateral received by
the Prepetition ABL Agent to the Debtors in accordance with Section 3.2(c) of this Final Order
and is authorized, subject to Section 5.10, to apply the balance of such Cash Collateral on the
applicable Cash Collateral Remittance lDate to permanently reduce the Prepetition ABL
Obligations in accordance with the Prepetition ABL Loan Documents as adequate protection of

the interests of the Prepetition ABL Secured Parties.
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(©) Remittance of Available Cash Collateral. Commencing on

December 17, 2019 (and on each Tuesday thereafter) (each, an "Eligibility Reporting Date"), the

Debtors shall deliver to Prepetition ABL Agent, the Pre;)etition Term Loan Agent, the DIP Agent
and the Committee information in form and substance reasonably acceptable to Prepetition ABL
Agent that identifies the portion of the cash collections 1;eceived by the Debtors during the week
ended as of the preceding Friday (and remitted to and received by the Prepetition ABL Agent
during such week or on or before the Monday preceding the Eligibility Reporting Date) that
constitutes Cash Collatera] and further identifies the portion of the Cash Collateral or other cash
(in the case of TA Dispatch) received by the Debtors during the week ended as of the preceding
Friday (and remitted to and received by the Prepetition ABL Agent during such week or on or
before the Monday preceding the Eligibility Reporting Date) as either (i) px-'oceeds of Eligible
Accounts (as defined in the Prepetition ABL Credit Aéreement), (ii) proceeds of Accounts (as
defined in the Prepetition ABL Credit Agreement) that are not Eligible Accounts (the "Ineligible
Accounts") or (iii) proceeds of receivables owned by TA Dispatch (which for the avoidance of

doubt do not constitute Cash Collateral) (such information, the "Eligibility Breakdown

Information"). The Borrowing Base Certificate dated as of December 6, 2019 shall be used in
allocating the Debtors' owned receivables that were billed as of December 6, 2019 between
Eligible Accounts aﬁd Ineligible Accounts in order to calculate the Eligibility Breakdown
Information as required pursuant to this Final Order, and the Debtors' owned receivables that are
billed on or after December 6, 2019 shall be Eligible Accounts. Commencing on December 18,
2019 (or such later date as the Debtors have provided I;rcpetition ABL Agent, Prepetition Term
Loan Agent and DIP Agent with Eligibility Breakdown Information satisfactory to Prepetition

ABL Agent), and, on each Wednesday (or Business Day thereafter if such Wednesday is not a
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-

Business Day) (each a "Cash Collateral Remittance Date"), the Prepetition ABL Agent shall remit

to the Debtors (pursuant to wire.instructions provided by the Debtors), (1) Cash Collateral in an
amount equal to the sum of (v) five percent (5%) of the amount of Cash Collateral received by the
Debtors during the week ended as of the preceding Friday (and remitted to and received by the
Prepetition ABL Agent during such week or on or before the Monday preceding the Eligibility
Reporting Date) on account of Eligible Accounts as provided in the Eligibility Breakdown
Information for such week, plus (w) fifty percent (50%) of the amount of Cash Collateral received
by the Debtors during the week ended as of the preceding Friday (and remitted to and recei;/ed by
the Prepetition ABL Agent during such week or on or before the Monday preceding the Eligibility
Reporting Date) on account of Ineligible Accounts as provided'in the Eligibility Breakdown
Information for such week, plus (x) on each of the first five Cash Collateral Remittance Dates,

$50,000, minus (y) the sum of (i) ninety-five percent (95%) of the amount of Cash Collateral

received by the Debtors during the week ended as of the preceding Friday on account of Eligible
Accounts and not remitted to the .Prepetition ABL Agent during such week, plus (2) fifty per<l:ent
(50%) of the amount of Cash Collateral received by the Debtors during the week ended as of the
preceding Friday on account of Ineligible Accounts and not remitted to the Prepetition ABL Agent

during such week, minus (z) any amounts deducted from amounts that otherwise would have been

remitted to the Debtors under (v) and (w) above on account of any post-petition fees or expenses
allowed in accordance with Section 5.13 hereof, énd (2) 100% of cash received by the Debtors
during the week ended as of the preceding Friday (and remitted to and received by the Prepetition
ABL Agent during such week or on or before the Monday preceding the Eligibility Reporting
Date) on account of TA Dispatch Receivables as provided in the Eligibility Breakdown

Information for such week. The portion of such Cash Collateral to be remitted to the Debtors in
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accordance with this paragraph being referred to herein as the "Available Cash Collateral".

()] The provisions of Section,3.2(a) — (¢} (other than the authorization
set forth in Section 3.2(b) with respect to the application of Cash Collateral to the Prepetition ABL
Obligations) shall terminate and be of no further force and effect from and after the date on which
all Prepetition ABL Obligations have been paid in full in cash in accordance with the Prepetition
ABL Loan Documents (including Section 1.3 of the Prepetition ABL Credit Agreement), and
thereafter, the Debtors shall be permitted to retain all [;roceeds of ABL Priority Collateral, and
shall be permitted to use such Cash Collateral in accordance with the Approved Budget and the
terms of this Final Order. In lieu of reporting under section 3.2(c) of this Final Order, the Debtors
shall deliver a report to the DIP Agent, the Prepetition Term Loan Agent and the Committee on
Tuesday of each week starting the first week after the Prepetition ABL Obligations have been paid
in full in cash in accordance with the Prepetition ABL Loan Documents (including Section 1.3 of
the Prepetition ABL Credit Agreement) setting fprth the aggregate amount of cash collected in the
prior week and the amount of such cash that is Cash Collateral from proceeds of Prepetition ABL
Priority Collateral and the amount of such cash that is the proceeds of TA Dispatch Receivables.
For the avoidance of doubt, and notwithstanding anythi;lg herein to the contrary, from and after
the date on which the Prepetition ABL Obligations have been paid in full in cash in accordance
with the Prepetition ABL Loan Documents (including Section 1.3 of the Prepetition ABL Credit
Agreement),‘all proceeds of ABL Priority Collateral received by the Debtors shall constitute
Available Cash Collateral. v

3.3  Application of Cash Collateral to Prepetition ABL Obligations. Except

with respect to the Available Cash Collateral as set forth in the preceding paragraph 3.2(c),

Prepetition ABL Agent, is authorized to apply all Cash Collateral now or hereafter in Prepetition
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ABL Agent's or any Prepetition ABL Lender's possession or control to the payment of all other
Prepetition ABL Obligations in accordance with the Prepetition ABL Loan Documents. All such
applications to Prepetition ABL Obligations shall be final, subject only to the right of parties in
interest to seek a determination in accordance with Section 5.10 below that such applications to
other Prepetition ABL Obligations resulted in the payment of any unsecured prepetition claim of
thg Prepetition ABL Secured Parties.

34 TA Dispatch Cash. The Debtors collect certain receivables on behalf of TA

Dispatch (the "TA Dispatch Receivables"). The TA Dispatch Receivables are not property of the
Debtors' Estates. Upon receipt from the Prepetition ABL Agent of proceeds of TA Dispatch
Receivables on a Cash Collateral Remittancc Date, the Debtors will segregate such TA Dispatch
Receivables and remit them to TA Dispatch on a weekly basis beginning the wcek'of December
15, 2019 within one (1) Business Day of each Cash Collateral Remittance Date. From and after
the repayment in full in cash of the Prepetition ABL Obligations in accordance with the Prepetition
ABL Loan Documents (including Section 1.3 of the Prepetition ABL Credit Agreement) the
Debtors shall segregate the TA Dispatch Receivables on a daily basis and remit such TA Dispatch
Receivables to TA Dispatch on a weekly basis on each Wednesday (or the first business day
thereafter if the Wednesday is not a business day).

-

3.5  Termination Date. Unless extended by the Court, upon the occurrence of a

DIP Termination Event, without further notice or order of the Court, (except as expressly set forth
in the proviso of Section 5.4): (1) Debtors' authorization to use Cash Collateral hereunder will
automatically terminate; (2) Debtors shall be prohibited from using Cash Collateral for any
purpose other than application to the Prepetition ABL Obligations or Prepetition Term Loan

Obligations, in accordance with the terms of the Prepetition Intercreditor Agreement; and (3)
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subject to Section 5.10 of this Final Order and the Prepet.ition Intercreditor Agreément, Prepetition
ABL Agent and Prepetition ABL Lenders and the Prepetition Term Loan Agent and Prepetition
Term Loan Lenders, as appropriate, shall be entitled to apply any Cash Collateral in or coming
into their possession or control to the Prepetition ABL Obligations in accordance with the
Prepetition ABL Loan Documents or the Prepetition Term Loan Obligations in accordance with

* the Prepetition Term Loan Documents.

Section 4. Prepetition Secured Parties' Adequate Protection

4.1  Adequate Protection Liens and Superpriority Claims. The Prepetition

Secured Parties are entitled, pursuant to sections 361, and 363(e) of the Bankruptcy Code and nunc
pro tunc to the P.etition Date, to adequate protection of t?eir respective interests in the Prepetition
Collateral, including the Cash Collateral, in an amount equal to the aggregate Diminution in Value
of the Prepetition Secured Parties’ respective intérests in the Prepetition Collateral from and after
the Petition bate. On account of such adequate protection claims, the Prepetition Secured Parties
are hereby granted the following, in each case subject to the Carve-Out (provided that with respect
to the Prepetition ABL Secured Parties, the Prepetition ABL Liens are subject to the Carve-Out
solely to the extent of the amount of the Carve-Out that can be satisfied with Available Cash
Collateral remitted to the Debtors prior to the occurrence of a DIP Termination Event in
accordance with Section 3.2(c) of this Final Order, Section 3.2(c) of the Interim Order or with
funds in the Carve-Out Reserve), as applicable, a_nd Permitted Liens (collectively, the

“Adequate Protection™):

(2) Prepetition Term Loan Adequate Protection Liens. The Prepetition

Term Loan Secured Parties are hereby granted (effective and perfected upon the date of this Final
Order and without the necessity of any Perfection Act) valid and perfected postpetition

replacement security interests in and liens upon the DIP Collateral (the “Prepetition Term Loan
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Adequate Protection Liens™), which liens shall: (i) be subject and subordinate to the Carve-Out,

Permitted Liens and the DIP Liens; (ii) be pari passu with the Prepetition Term Loan Liens against
the Term Loan Priority Collateral; (iii) be senior to all other security interests in, liens on, or claims
against the Term Loan Priority Collateral, whether now exfsting or hereafter arising or acquired,
(iv) be junior to the security interests in, liens on, and claims against the ABL Priority Collateral,
whether now existing or hereafter arising or acquired, of the Prepetition ABL Secured Parties,
including on account of the Prepetition ABL, Adequate Protection Liens granted to the Prepetition
ABL Secured Parties; (v) be pari passu with the Prepctition ABL Adequate Protection Liens (as
defined below) with respect to all assets of the Debtors that are unencumbered as of the Petition
Date; and (vi) in each case, for the avoidance of doubt, shall have the priorities set forth in
Exhibit D hereto.

(b) Prepetition ABL, Adequate Protection Liens. The Prepetition ABL

Secured Parties are hereby granted (effective and perfected upon the date of the Interim Order and

without the necessity of any Perfection Act) valid and perfected postpetition replacement security

interests in and liens upon the DIP Collateral (the ‘_‘Prepetition ABL Adequate Protection Liens”),
which liens shall: (i) be subject and subordinate to the Carve-Out (to the extent of the amount of
the Carve-Out that can be satisfied with Available Cash Collateral remitted to the Debtors prior to
the occurrence of a DIP Termination Event in accordance with Section 3.2(c) or (d) of this Final
Order, Section 3.2(c) of the Interim Order or with funds in the Carve-Out Reserve), Permitted
Liens and the DIP Liens on the Term Loan Priority Collateral and unencumbered assets; (ii) be
pari passu with the Prepetition ABL Liens against the ABL Priority Collateral; (iii) be senior to
all other security interests in, liens on, or claims against the ABL Priority Collateral, whether now

existing or hereafter arising or acquired; (iv) be junior to the security interests in, liens on, and
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claims against the Term Loan Priority Collateral, whe:ther now existing or hereafter arising or
acquired, of the Prepetition Term Loan Secured Parties, including on account of the Prepetition
Term Loan Adequate Protection Liens granted to the Prepetition Term Loan Secured Parties; (v)
pari passu with the Prepetition Term Loan Adequate Protection Liens with respect to all assets of
the Debtors that are unencumbered as of the Petition Date; and (vi) in each case, for the avoidance
of doubt, shall have the priorities set fqrth in Exhibit D hereto.

(¢)  Adequate Protection Superpriority Claims. The Prepetition Secured
Parties are hereby granted allowed superpriority administrative expense claims pursuant to

sections 503(b), 507(a), and 507(b) of the Bankruptcy Code (the “Adequate Protection

Superpriority Claims™), which Adequate Protection Sup;:rpriority Claims shall be allowed cl_aimsl
against each of the Debtors (jointly and severally), with priority (except they shall be junior to the
Cérve-Out and as otherwise provided herein) over any and all administrative expenses énd all other
claims against the Debtors, other than the DIP Superpriority Claim, now existing or hereafter
arising, of any kind speciﬁéd in sections 503(b) and 507(b) of the Bankruptcy Code, and all other
administrative expenées or other claims arising under any other provi.sion of the Bankruptcy Code,
including, without limitation, sections 105, 326, 327, 328, 330, 331, 503(b), 507(a), 507(b), or
1114 of the Bankruptcy Code. The Adequate Protection Superpriority Claims shall be pari passu
with each other and be payable from and have recourse to all pre- and post-petition property
(including all claims and causes of action) of the Del;tors, subject to the Carve-Out and the
priorities set forth in Exhibit D,

4.2 - Adequate Protection Payment for Prepetition Term Loan Secured Parties.

The Prepetition Term Loan Agent currently holds and has possession of approximately $3 million

(the “Interest Reserve Amount”) of Cash Collateral, whieh Interest Rescrve Amount is held in the
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Interest Reserve Account (as such term is defined in the Prepetition ABL Credit Agreement).
Under the Prepetition Term Loan Agreement, after the occurrence and continuance of an Event of
Default (as such term is defined in the Prepetition Terr;x Loan Agreement), the Interest Reserve
Amount may be applied by the Prepetition Term Loan Agent to reduce the Prepetition Term Loan
Obligations. The Prepetition Term Loan Agent is hereby authorized to apply the Interest Reserve
Amount to permanently reduce the Prepetition Term Loan Obligations in accordance with the
terms of the Prepetition Term Loan Agreement, provided, such application shall be subject to
Section 5.10 of this Final Order.

4.3 Adeguate Protection Payments for Prepetition ABI_Secured Parties.

Pr_epetition ABL Secured Parties have consented to the terms of this Final Order and are entitled
to adequate protection of the interests of the Prepetition Secured Parties in the Prepetition ABL
Collateral until the Prepetition ABL Obligations have l;een repaid in full in cash in accordance
with the Prepetition ABL Loan Documents (including Section 1.3 of the Prepetition ABL Credit
Agreement), and as such, the Prepetition ABL Secured Parties are authorized to apply all Cash
Collateral in the possession or control of the Prepetition ABL Agent (other than, prior to a DIP
Termination Event, the Available Cash Collateral, and at'any time, any TA Dispatch Receivables),

to the Prepetition ABL Obligations in accordance with the Prepetition ABL Loan Documents.

4.4  Fees and Expenses. The Prepetition Secured Parties shall be entitled to add

to the Prepetition Obligations or receive payment out of Cash Collateral in accordance with Section
3.2 of this Final Order, all reasonable and documented fees and out-of-pocket expenses incurred
and paid by such Prepetition Secured Parties that are requifed to be paid by the Debtors under the
Prei)etition Loan Documents (but no more than one set of primary counsel for each of the

Prepetition ABL Secured Parties (as a whole) and the Prepetition Term Loan Secured Parties (as
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a whole), and allowed in accordance with Section 5.13 below, including the reasonable and
documented pre- and post-petition fees and out-of-pocket expenses of (A)(i) Schulte Roth & Zabel
LLP, (ii) Landis Rath & Cobb and (iii) FTI Consulting (together, the "Prepetition Term Loan
Professionals") and (B) (i) Goldberg Kohn Ltd., (ii) Morris, Nichols, Arsht & Tunnell LLP, and

(iii) MCA Financial Group (together, the "Prepetition ABL Professionals", and together with the

Prepetition Term Loan Professionals, the “Adequate Protection Professionals”, and such fees and

expenses, collectively, the “Adequate Protection Professional Fees and Expenses”).

Section 5. Provisions Common to DIP Facility and Use of Cash Collateral

5.1 Postpetition Lien Perfection.

-

(a) This Final Order and the Interim Order shall be sufficient and
conclusive evidence of the priority, perfection, and validity of the DIP Liens, the Prepetitién
Adequate Protection Liens, and the other security interests granted herein, effective as of fhe
.Petition Date, without any further act and without regard to any other federal, state, or local
requirements or law requiring notice, filing, registratic;n, recording, or possession of the DIP
Collateral, or other act to validate or perfect such security interest or lien, including, without
limitation, control agreements with any financial institution(s) party to a Control Agreement or
other depository account consisting of DIP Collateral, or requirement to register liens on any
certificates of title (a “Perfection Act”). Notwithstanding the foregoing, if the DIP Agent, the
Prepetition ABL Agent or the Prepetition Term Loan Agent, as applicable, shall, m its sole
discretion, elect for any reason to file, record, or otherwise effectuate any Perfection Act, then the
DIP Agent, the Prepetition ABL Agent or the Prepetition Term Loan Agent, as applicable, is
authorized to perform such act, and the Debtors are authorized and directed to perform such act to
the extent necessary or required by the DIP Loan Docur'nents, which act or acts shall be deemed
to have been accomplished as of the date and time of entry of this Interim Order notwithstanding
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the date and time actually accomplished, and, in such event, the subjec'-c filing or recording office
_is authorized to accept, file, or record any document in regard to such act in accordance with
applicable law. The DIP Agent, the Prepetition ABL Agent or the Prepetition Term Loan Agent,
as applicable, may choose to file, record, or present a certified copy of this Final Order in the same
manner as a Perfection Act, which shall be tantamount to a Perfection Act, and, in such event, the
subject filing or recording office is authorized to accept, file, or record such certified copy of this
Interim Order in accordance with applicable law, Shm‘xld the DIP Agent, the Prepetition ABL
Agent or the Prepetition Term Loan Agent, as applicable, so choose and attempt to file, record, or
perform a Perfection Act, no defect or failure in connection with such attempt shall in any way
limit, waive, or alter the validity, enforceability, attachment, priority, or perfection of the
postpetition liens and security interests granted herein by virtue of the entry of this Final Order.
(b)  To the extent that any applicable non-bankruptcy law otherwise
would restrict the granting, scope, enforceability, aftachment, or perfection of any liens and
security interests granted and created by this Final Order and the Interim Order (including the DIP
Liens and the Prepetiﬁon Adequate Protection Liens) or otherwise would impose filing or
registration requirements with respect to such liens and security interests, such law is hereby pre-
empted to the maximum extent permitted by the Bankruptcy Code, applicable federal or foreign
law, and the judicial power and authority of this Court; provided, however, that nothing herein
shall excuse the Debtors from payment of any local fees, if any, required in connection with such
liens. By virtue of the terms of this Final Order and theInterim Order, to the extent that the DIP
Agent, the Prepetition ABL Agent or the Prcpetition Term Loan Agent, as applicable, has filed
Uniform Commercial Code or PPSA financing statements, mortgages, deeds of trust, or other

security or perfection documents under the names of any of the Debtors (including all Guarantors)
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with respect to the liens and security interests created or continued by this Final Order and the
Interim Order, such filings shall be deemed to properly perfect its liens and security interests
granted and confirmed by this Final Order and the Interim Order without further action by the DIP
Agent, the Prepetition ABL Agent or the Prepetition Term Loan Agent, as applicable.

(c)  Except as provided in Section 5.11 herein and with respect to the
Carve-Out, the Carve-Out Reserve and Permitted Liens, the DIP Liens, the DIP Superpriority
Claims, the Adequate Protection Liens, and the Adequate Protection Superpriority Claims (i) shall
not be made subject to or pari passu with (A) any lien, security interest, or claim heretofbre or
hereinafter granted in any of these Cases or any Successo; Cases and shall be valid and enforceable
against the Debtors, their Estates, any trustee, 6r any other estate representative appointed or
elected in these Cases or any Successor Cases and/or upon the dismissal of any of these Cases or
any Successor Cases; (B) any lien that is avoided and preserved for the benefit of the Debtors and
their Estates under section 551 of the Bankruptcy Code or otherwise; or (C) any intercompany or
affiliate lien or claim; and (ii) shall not be subject to sections 510, 549, 550, or 551 of the
Bankruptcy Code.

52  Amendments to DIP Loan Documents. Subject to the terms and conditions

of the applicable DIP Loan. Documents and this Final Order, the Debtors and the applicable DIP
Secured Parties may make amendments, modiﬁcatio;ls, or supplements to any DIP Loan
Document, and the DIP Agent and the DIP Lenders may waive any provisions in the DIP Loan
Documents, without further approval of the Court; provided that any amendments, modifications,
or supplements to any DIP Loan Documents (including the Approved Budget) that are material,
including those that operate to increase the aggregate commitments, the rate of interest payable

thereunder, or existing fees or add new fees thereunder (excluding, for the avoidance of doubt, any
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amendment, consent or waiver fee consented to by the Debtors and the Committee) other than as

»

currently provided in the DIP Loan Documents (collectively, the “Material DIP Amendments™),

shall be filed with the Court in advance of the effective date of such Material DIP Amendments,
and the Debtors shall provide prior written notice of and an opportunity to object to the Material
DIP Amendment to (i) counsel for each of the Prepetition Agents, (ii) counsel to the Committee,

and (iii) the U.S. Trustee; provided, further, that the consent of the foregoing parties' will not be

- necessary to effectuate any such amendment, modification or supplement, except that any Material
DIP Amendment subject to a timely and unresolved objection must be approved by the Court. For
the avoidance of doubt, the Debtors must receive written consent as to any Material DIP
Amendment (i) from the DIP Secured Parties prior to filing notice thereof with the Court and
(ii) from the Prepetition ABL Agent, on behalf of the Plepetition ABL Lenders, and Prepetition
Term Loan Agent (togethér with the Prepetition ABL Agent, the “Prepetition Agents™), on behalf

‘of the Prepetition Term Loan Lenders, as applicable, for any amendment, modification,
supplement, or waiver to the Approved Budget or that materially adversely affects any rights of
applicable Prepetition Secured Parties hereunder or the treatment of the applicable Prepetition

Obligations hereunder.

5.3  DIP Termination Event, The occurrence of one or more of the following

shall constitute a "DIP Termination Event" (subject to the waiver or expiration of any applicable
cure period, or unless waived in writing by-thc DIP Secured Parties and the Prepetition Secured
Parties): (i) any “Event of Default” as that term is 'deﬁl;ed in the DIP Loan Agreement; (ii) any
failure to meet or satisfy any Milestone (as defined in the DIP Loan Agreement) in accordance

with the DIP Loan Agreement; (iii) the Maturity Date under the DIP Loan Agreement; (iv) solely

with respect to the use of Cash Collateral, the failure of the Prepetition ABL Secured Obligations
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to be repaid in full in cash in accordaﬁce with the Prepetition ABL Loan Documents (including
Section 1.3 of the Prepetition ABL Credit Agreement) by the sixtieth (60th) day after the Petition
Date; (v) Debtors' failure to comply with any of its covenants or obligations under and in strict
accordance with the terms of this Final Order; (vi) prior to the repayment in full, in cash of the
Prepetition ABL Obligations in accordance with the Prepetition ABL Loan Documents (including
Section 1.3 of the Prepetition ABL Credit Agreement), Debtors, without the consent of Prepetition
ABL Agent, seek the use of ABL Cash Collateral other than in accordance with the terms of this
Final Order; (vii) the DIP Loan Documents are terminated, or if this Final Order or DIP Loan
Documents are modified in a manner adverse to Prepetition ABL Agent or the Prepetition ABL
Lenders, without Prepetition ABL Agent's prior written consent; (viii) entry of any order
authorizing any party in interest to reclaim any of the DIP Collateral, granting any party in interest
relief from the automatic stay with respect to the DIP Col}ateral, or requiring that Debtors turnover
any of the DIP Collateral, in each case prior to full, final and indefeasible repayment of all
Prepetition Obligations, except to the extent permitted by the Prepetition Intercreditor Agreement;
(ix) any Case is converted to a case under chapter 7 of the Code; (x) a Trustee is appointed or
elected in any Case, or an examiner with the power to operate Debtors' businesses is appointed in
any Case; (xi) commencement of an adversary proceeding or contested matter objecting to the
extent, validity or priorify of any Prepetition Obligations and/or the Prepetition Liens; or (xii) this
Final Order is modified, aménded, vacated or stayed by any order of this Court in any manner not
consented to in writing by the DIP Agent, the Prepetition ABL Agent, and the Prebetition Term

Loan Agent.

5.4  Rights and Remedies upon a DIP Termination Event. During the period

covered by this Final Order, after five (5) business days following the delivery of a written notice
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by the DIP Agent, the Prepetition ABL Agent or the Prepetition Term Loanv Agent of the
occurrence of and during the continuance of a DIP Termination Event (the “Remedies Notice
Period™), (a) the DIP Agent shall be entitled to indepeﬁdently take any act or exercise any right or
remedy as provided in this Final Order or any DIP Loan Document, as applicable, including,
without limitation, (i) declare all DIP Obligations owing under the DIP Loan Documents to be
immediately due and payable; (ii) terminate, reduce, or restrict any commitment to extend
additional credit to the Debtors to the extent any such commitment remains; (iii) terminate the DIP
Facility and any DIP Loén Document as to any future liability or obligation of the DIP Sécured
Parties, but without affecting any of the DIP Obligations or the DIP Liens securing the DIP
Obligations; (iv) invoke the right to charge interest at the default rate under the DIP Loan
Documents; and/or (v) stop lending and (b) the Prepetition ABL Agent and the Prepetition Term
Loan Agent shall éach have automatic and irﬁmediate relief from the automatic stay with respect
to the Prepetition Collateral (without regard to the passage of fime provided for in Fed. R. Bankr.
P. 4001(a)(3)), and shall be entitled to exercise all rights and remedies available under the
Prepetition Loan Documents and applicable nonbankruptcy law (subject to the Prepetition
Intercreditor Agreement), and the Debtors shall surrender the Prepetition Collateral and otherwise
cooperate with Prepetition ABL Agent and the Prepetition Term Loan Agent in the exercise of
their rights and remedies under the Prepetition Loan Documents and applicable nonbankruptcy
law (subject to the Prepetition Intercreditor Agreement)j Notwithstanding the foregoing, during
the five (5) calendar day period following the occurrence of a DIP Termination Event, Debtors,
the Committee or any party in interest may seek relief including an order of this Court determining
that the event alleged to have given rise to the DIP Termination Event did not occur; provided,

however, that during such five (5) calendar day period, Prepetition ABL Agent shall have no
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obligation to remit any Cash Collateral to Debtors pursuant to this Final Order but the Debtor may
use (i) any Available Cash Collateral remitted to the Debtors prior to the occurrence of a DIP
Termination Event and (ii) following the payment in fullhin cash in accordance with the Prepetition
.ABL Loan Documents (including Section 1.3 of the Prepetition ABL Credit Agreements) Cash
Collateral in their possession to meet payroll obligations and pay expenses critical to the
administration of the Debtors' Estates strictly in accordance with the Approved Budget.
5.5  Debtors’ Waivers, .

(a)  Prior to the péyment in full of the Prepetition Obligations and all
DIP Obligations, any request by the Debtors with respéct to the following shall also constitute a
DIP Termination Event: (i) to obtain postpetition loans or other financial accommodations
pursuant to section 364(c) or 364(d) of the Bankruptcy Code that does not provide for the
repayment in full of the DIP Obligations and the Prer;etition ABL Obligations, other than as
provided in this Final Order or, with respect to the DIP Obligations, as may be otherwise permitted
pursuant to the DIP Loan Documents; (i) to challenge the application of any payments authorized
by the Interim Order or this Final Order pursuant to section §06(b) of the Bankruptcy Code; (iii) to
propose or support any challenge by any party in interest to seek to limit or prévent the DIP Lenders
or the Prepetition Secured Parties, from exercising their credit bid rights in connection with the
sale of any assets of the Debtors; or (iv) to seek relief under the Bankruptcy Code, including,
without limitation, under section 105 of the Bankruptcy Code, to the extent any such relief would
restrict or impair (A) the rights and remedies of the DIP Agent, the DIP Lenders or the Prepetition
Secured Parties against the Debtors as provided in this F{nal Order, the Interim Order or any of the
DIP Loan Documents or Prepetition Loan Documents or (B) the exercise of such rights or remedies

by the DIP Agent, the DIP Lenders or the Prepetition Secured Parties against the Debtors in
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accordance with the DIP Loan Agreement, this Final Order or the Prepetition Loan Documents;
provided, however, that the DIP Agent, the Prepetition Term Loan Agent or the Prepetition ABL
Agent, as applicable, may otherwise consent in writing, but no such consent shall be implied from
any other action, inaction, or acquiescence by DIP Agent, any DIP Lender or any Prepetition
Secured Party. .'

(b) It shall also be a DIP Termination Event if, prior to the payment in
full of the DIP Facility or the Prepetition Obligations, the Debtors propose or support any chapter
11 plan or sale of all or substantially.all of the Debtors’ assets, or order confirming such plan or
approving such sale, that is not conditioned upon the payment of the DIP Obligations (other than
indemnities then due and payable) and the obligations of the Prepetition Secured Parties in full in
cash and the payment of the Debtors’ obligations with respect to the adequate protection hereunder,
in full in cash, without the written consent of the DIP Agent, the DIP Lenders and the Prepetition
Secured Parties, as applicable.

-

5.6 Modification of Automatic Stay. The automatic stay provisions of

section 362 of the Bankruptcy Code and any other restriction imposed by an order of the Court or
applicable Jaw are hereby modified without further notice, application, or order of the Court to the
extent necessary to permit the Debtors and each of the DIP Agent, the Prepetition ABL Agent or
the Prepetition Term Loan Agént, as applicable, to perfofm any act authorized or permitted under
or by virtue of this F inal Order, the DIP Loan Agreement, or the other DIP Loan Documents, as
applicable, including, without limitation, (A) to execute, deliver and implement the postpetition
financing arrangements authorized by this Final Order, (B) to take any act to create, validate,
evidence, attach or perfect any lien, security interest, right or claim in the DIP Collateral, (C) to

assess, charge, collect, advance, deduct and receive payments with respect to the Prepetition
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Obligations and DIP QObligations (or any portion thereof), including, without limitation, all

interests, fees, costs, and expenses permitted under ~any of the DIP Loan Documents, the

Prepetition ABL Loan Documents or the Prepetition Term Loan Documents and apply such

payments to the applicable obligations, and (D) subject to the Remedies Notice Period, to take any

action and exercise all rights and remedies provided to it by this Final Order, the DIP Loan

Documents, the Prepetition Loan Documents or applicable law. For the avoidance of doubt,

nothing herein shall coﬁfer any liens or rights in favor of the Prepetition Secured Parties and the

DIP Secured Parties with respect to the Debtor(s)’ equipment leases entered into with PNC and/or
the equipment subject to the leases in favor of PNC. Pursuantto the notice signed by the Debtors

and delivered to PNC on or about the Petition Date, the automatic stay under section 362 of the

Bankruptcy Code is modiﬁea to permit PNC, in its sole discretion, to retrieve, sell, transfer, re-let

and otherwise dispose of the equipment subject to the leases in favor of PNC, without any further

notice to the Prepetition Secured Parties and the DIP Secured Parties.

| 5.7  Reporting. The Debtors shall timely provide the Prepetition Secured Parties

with (x) reasonable access to the Debtors’ facilities, management, books, and records required

under the Prepetition Loan Documents, (y) copies of all financial reporting provided to the DIP

Agent and DIP Lenders pursuant to the DIP Loan Documents substantially simultaneously with

such delivery to the DIP Lenders and (z) on Wednesday of each week, commencing with
December 18, 2019, an updated Borrowing Base Certificate signed by a responsible Officer (as

such terms are defined in the Prepetition ABL Credit Agreement), which Borrowing Base
Certificate shall be provided for reporting purposes._only. Debtors are also directed to allow
Prepetition Secured Parties (and their representatives and advisors), reasonable access to all of the

Debtors' premises, information systems, facilities, management, books, and records for the purpose
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of enabling Prepetition Secured Parties to inspect, appraise and audit the DIP Collateral. Without
limiting the foregoing, until the Discharge of ABL Obligations, the Debtors are also directed to
allow representatives of the Prepetition ABL Agent and representatives of Prepetition ABL
Agent's advisor, MCA Financial Group, to access all biliing and collection information, including
invoice history and such other information as may be reasonably requested by Prepetition ABL
Agent (of its agents or‘advisors). The Debtors shall contemporaneously provide the Committee
with copies of all financial reporting provided to the DIP Agent and thg Prepetition Agents
pursuant to the DIP Loan Documents and this F inal Order. |

5.8  Budget Maintenance. The use of borrowings under the DIP Facility and the

use of Cash Collateral shall be in accordance with the Approved Budget annexed hereto as Exhibit
C, which is in form and substance satisfactory to, andlapprovcd by, each of the DIP Agent, the
Prepetition Term Loan Agent ;lnd the Prepetition ABL Agent, in each's sole discretion. The
Approved Budget shall be updated by the Debtors (w;th the consent and/or at the reasonable
request of the DIP Agent, the Prepetition ABL Agent or the Prepetition Term Loan Agent) from
time to time in accordance with the DIP Documents. No such updated, modified ot supplemented
budget shall be effective until so approved by each of the DIP Agent, the Prepetition ABL Agent
and the Prepetition Term Loan Agent, and once approved-shall be deemed the “Approved Budget™;

provided, however, that in the event that the DIP Agent, the Prepetition Term Loan Agent, the

Prepetition ABL Agent and the Debtors cannot agree as to an updated, modified or supplemented
budget, the prior Approved Budget shall continue in effect for these Cases, and such disagreement
shall give rise to an Event of Default under the DIP Agréements and a DIP Termination Event
under this Final Order once the period covered by the prior Approved Budget has terminated. A

copy of any Approved Budget shall be delivered to counsel for a Committee and the U.S. Trustee
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after (or if) it has been approved by the DIP Agent, the Prepetition Term Loan Agent and the
Prepetition ABL Agent.

5.9 Carve-Out Provisions.

(a)  For purposes of this Final Order, “Carve-Out” shall mean the sum
of: (i) all fees required to be paid to the Clerk of the Court (or in lieu thereof, fees and expenses
incurred by the Debtors to any noticing. claims and solicitation agent appointed in the Cases) and
to the U.S. Trustee under section 1930(a) of title 28 of the United States Code plus interest at the
statutory rate; (ii) all reasonable fees and expenses up to $25,000 incurred by a trustee under

section 726(b) of the Bankruptcy Code (the “Chapter 7 Trustee Carve-Out™); (iii) subject to and

only to the extent such amounts are included in the Approved Budget, to the extent allowed at any
time, whether by interim order, procedural order, or otherwise, all unpaid fees, costs,

disbursements and expenses (the “Allowed Professional Fees™) incurred or eamed by persons or

firms retained by the Debtors pursuant to sections 327, 328, or 363 of the Bankruptcy Code (the

“Debtor Professionals”) and the Committee pursuant to sections 328 or 1103 of the Bankruptcy

Code (the “Committee Professionals” and, together with the Debtor Professionals, the

“Professional Persons”) at any time before or on the first business day following delivery by the

DIP Agent of a Carve-Out Trigger Notice (as defined below), whether allowed by the Court prior

to, on or after delivery of a Carve-Out Trigger Notice (the “Pre-Trigger Carve-Out Cap™); and (iv)
Allowed Professional Fees of Professional Persons in an aggregate amount not to exceed $250,000
incurred after the first business day following delivery by the DIP Agent of the Carve-Out Trigger
Notice (such date, the “Trigger Date™), to the extent allowed at any time, whether by interim order,
procedural order, final order or otherwise (the amouﬁts set forth in this clause (iv) being the “Post-

Carve-Out Trigger Notice Cap™ and such amounts set forth in clauses (i) through (iv), the “Carve- -
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Out Cap”); provided that nothing herein shall be construed to impair any party’s ability to object
to court approval of the fees, expenses, reimbursement of expenses or compensation of any

Professional Person. For purposes of the foregoing, “Carve-Out Trigger Notice” shall mean a

written notice delivered by email by the DIP Agent, the Prepetition ABL Agent or the Prepetition
Term Loan Agent to the Debtors, their lead restructuring counsel, the U.S. Trustee, counsel to each

other Prepetition Agent, and counsel to the Committee (collectively, the “Carve-Out Trigger

Notice Parties™), which notice may be delivered following the occurrence and during the
continuation of a DIP Termination Event, and shall' ;iescribe in reasonable detail such DIP
Termination Event that is alleged to have occurred and be continuing and stating that the Post-
Carve-Out Trigger Notice Cap has been invoked.

(b) By no later than February 1, 2020, in accordance with the amounts
budgeted for Professional Persons in the Approved Budget, and subject to availability of DIP
Loans and Available Cash Collateral, the Debtors shall be required to deposit, in a segregated
account not subject to the control of the DIP Agent, the DIP Secured Parties or the Prepetition

Secured Parties (the “Carve-Out Reserve™), an amount equal to the Carve-Out Cap from the

proceeds of the DIP Loans and Available Cash Collateral. The funds on deposit in the Carve-Out
Account shall only be available to satisfy obligations ber;eﬁting from the Carve-Out, and the DIP
Agent, the DIP Secured Parties and the Prepetition Secured Parties (x) shall not sweep or foreclose
.on cash (including cash received as a result of the sale or other disposition of assets) of the Debtors
to the extent necessary to fund the Carve-Out Account as provided above and (y) shall have a
security interest upon anSI residual amount in the Carve-Out Account available following
satisfaction in cash in full of all obligations beneﬁfing from the Carve-Out. The Debtors shall be

permitted to pay fees in accordance with the Approved Budget to the Professional Persons and
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reimburse e);pcnses incurred by Professional Persons and that are allowed or authorized by the
Court and payable under sections 328, 330, 331, and 1103 of the Bankruptcy can and
compensation procedures approved by the Court, as the same may be dué and payable, it being
understood that the Pre-Trigger Carve-Out Cap and the Carve-Out Reserve (to the extent funded)
shall be reduced dollar for dollar by actual™ payments of allowed
Professional Fees included in the Pre-Trigger Carve-Out Cap. Notwithstanding anything to the
contrary in this Final Order, (A) the failure of the Carve-Out Account to satisfy in full the Allowed
Professional Fees shall not affect the priority of the Carve-Out and (B) in no way shall the
Approved Budget, the Carve-Out, the Carve-Out Triggef Notice, the Pre-Trigger Carve-Out Cap,
the Post-Carve-Out Trigger Notice Cap, or any of the foregoing be construea as a cap or limitation
on the amount of Allowed Professional Fees due and payable to the Professional Persons. Any
payment or reimbursement made on or after the occurrence of the Termination Declaration Date
in respect of any Allowed Professional Fees shall permanently reduce the Carve-Out on a dollar-
for-dollar basis. For the avoidance of doubt, any unused amounts allocated for fees of Professional
Persons in the Approved Budget for a certain period shall be available to pay fees during other
budget periods (provided that such budget periods must be before the delivery of a Carve-Out
Trigger Notice) of such Professional Persons in excess of.allocated fees for such period in the
Approved Budget; provided that no Professional Persor} may receive more from the Carve-Out
than the aggregate in the Approved Budget up for such Professional Person up to the date of
delivery of the Carve-Out Trigger Notice. |

(¢ No portioﬂ of the Carve-Out, DIP Collateral (including Cash
Collateral) or proceeds of the DIP Loans may be used to pay any fées or expenses incurred by any

entity (as defined in the Bankruptcy Code), including, without limitation, the Debtors, any
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Committee or the Professional Persons (aé well as each and every creditor or party in interest), in
connection with claims or causes of action adverse to the DIP Secured Parties' or the Prepetition
Secured Parties' interests in the DIP Collateral, including (1) preventing, hindering or delaying any
Prepetition Secured Parties' enforcement or realization upon any of the DIP Collateral once a DIP
Termination Event has occurred; (2) using or seeking to use Cash Collateral or incurring
indebtedness in violation of the terms hereof, or selling any DIP Collateral without the DIP
Agent's, the Prepetition ABL Agent's and the Prepetition Term Loan Agent's consent (to the extent
required pursuant to the Prepetition Interéreditor Agreement); or (3) objecting to or contesting in
any manner, or in raising any defenses to, the validity, extent, amount, perfection, priority or
enforceability of the Prepetition Obligations or any mortgages, liens ot security interests with
respect thereto or any other rights or interests of Prepetition Secured Parties, or in asserting any
claims or causes of action, including, without limitation, any actions under chapter 5 of the Code,

‘against Prepetition Secured Parties; provided, however, that the foregoing shall not apply to costs

and expenses, in an amount not to exceed $75,000, incurred by the Committee's professionals in
connection with the investigation of a potential Challenge in accordance with Paragraph 5.10 of

this Final Order; provided, further, however, that the Carve-Out may be used to pay fees and

_ ekpenses incurred by the Professional Persons in connection with the negotiation, preparation and
entry of this Final Order or any amendment hereto consented to by the DIP Agent and the

Prepetition Agents.

5.10 Reservation of Third Party Challenge Rights. The stipulations, releases,

agreements, and admissions contained in this Final Order and the Interim Order, including, without
limitation, paragraph E hereof, and the releases contained in clause (x) thereof (collectively,

the “Debtors’ Stipulations”), shall be binding.on the Debtors in all circumstances. The Debtors’
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Stipulations shall be binding on all entities (as defined in the Bankruptcy Code), including without
limitation, each and every creditor and party in interest, including, without limitation, the
Committee, unless, and solely to the extent that (a) any such creditor or party in interest, including
the Committee, with standing and requisite authority has timely commenced an adversary
proceeding or other appropriate contested matter (subject to the limitations contained herein,
including, inter alia, in this Section 5.10) by no later than (i) with respect to the Prepetition Term
Loan Lenders, the earliest of (A) if no Committee has been appointed, 75 calendar days from the
date of entry of the Interim Order, (B) if a Committee has been appointed, 60 calendar days after
the date of formation of such Committee, (ii) with respect to the Prepetition ABL .Secured Parties,
-the earliest of (A) the date on which the Prepetition ABL Obligations are pafd in full, in cash in
accordance with the Prepetition ABL Loan Documents (including Section 1.3 of the Prepetition
ABL Credit Agreement) and (B) 35 days after the Petition Date, (iii) any such later date as has
been agreed to, in writing, without further order of the Court by the Prepetition ABL Agent or the
Prepetition Terrﬁ Loan Agent, as applicable, and (iv) an); such later date established by the Court
for the Committee, after notice and motion filed by the Committee before the expiratif)n of the
periods set forth in the foregoing clauses (i) — (iii), for cause shown (such time period established

by the foregoing clauses (i) - (iv), the “Challenge Period™), against any Prepetition Secured Party

in connection with matters related to the Prepetition Loan Documents, the Prepetition Obligations,
the Prepetition Liens, and the Prepetition Coliateral, including by (A) objecting to or challenging
the amount, validity, perfection, enforceability, priority, or extent of the Prepetition Obligations or
Prepetition Liens, or (B) otherwise asserting or prosecuting any action for preferences, fraudulent
transfers or conveyances, other avoidance power claims or any other claims, counterclaims, or

causes of action, objections, contests, or defenses with respect to the Prepetition Obligations,
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Prepetition Liens or the acts or omissions of any Prepetition Secured Party (a “Challenge
Proceeding”) and (b) there is a final, non-appealable order in favor of the plaintiff sustaining any
Challenge Proceeding in any such timely filed adversary proceeding or contested matter; provided
that any pleadings filed in connection with any Challenge Proceeding shall set forth with
specificity the basis for such Challenge and any challenges or claims not so spéciﬁed prior to the
expiration of the Challenge Period shall be deemed forever waived, released, and barred; provided,
further, that upon the Committee's filing 61" amotion prio; to the expiration of the Challenge Period

seeking standing (the "Standing Motion") to commence a Challenge Proceeding with a draft

adversary complaint attached, the Challenge Period for the Committee shall be tolled until the
earlier of (i) the Court's denial of the Standing Motion and (ii) five days after the Court grants the
Standing Motion with respect to the Challenge specifieally identified in such Standing Motion
(and attached adversary complaint). For the avoidance of doubt, except as provided below with
respect to a chapter 7 trustee, a party in interest’s commencement of a timely Challenge Proceeding
shall preserve the Challenge Period only with respect to such party in interest commencing the
Challenge Proceeding (and such Challenge shall be limited to the Challenge identified with
specificity prior to the expiration of the Challenge Peri(;d). If no such Challenge Proceeding is
timely commenced, then: (v) the Debtors’ stipulations, admissions, agreements, and releases
contained in this Interim Order, including, without limitation, those contained in paragraph E of
this Interim Order, and the releases contained in clause (x) thereof, shall be binding on all parties
in interest, (w) any aqd all Challenge Proceedings by any party (including, without limitation, the
Committee, any chapter 11 trustee, or any examiner and/or other estate representative appointed
or elected in these Cases, and any chapter 7 trustee and/or examiner or other estate representative

appointed or elected in any Successor Case) shall be deemed to be forever waived, released, and
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barred; (x) to the extent not theretofore repaid, the Prepetition Obligations shall constitute allowed
claims, not subject to counterclairﬁ, setoff, subordination, recharacterization, reduction, defense or
avoidance, for all purposes in these Cases and any subsequent chapter 7 case; (y) the Prepetition
Liens on the Prepetition Collateral shall be deemed to have been, as of the Petition Date, and to
be, legal, valid, binding, perfected and of the priority specified in paragraph E hereof, not subject
to defense, counterclaim, recharacterization, subordination or avoidance; and (z) the obligations
under the Prepetition Loan Documents and the Prepetition Liens on the Prepetition Collateral shall
not be subject to any other or further challenge by the Debtors, the Committee or any other party
in interest, each of whom shall be enjoined from seeking to exercise the rights of the Debtors’
Estates, including, without limitation, any successor thereto (including, without limitation, any
estate representative or a chapter 7 or chapter 11 trustee appointed or elected for any of the Debtors
with respect thereto). If any Challenge Proceeding is timely commenced, the stipulations, releases,
agreements, and admissions contained in paragraph E of this Final Order, and the releases
contained in clause (x) thereof, shall nonetheless remain binding and preclusive (as provided in
this paragraph) on the Debtors, the Committee, and any other person or entity, except as to any
such findings and admissions that were expressly and successfully challenged in such Challenge
Proceeding as set forth in a final, non-appéa]able ord?r bf a court of competent jurisdiction.
Nothing in this Final Order vests or confers on any entity (as defined in the Bankruptcy Code),
including the Committee (if any), standing or authority to pursue any cause of action belonging to
the Debtors or their Estates, including, without limitation, claims and defenses with respect to the
Prepetition ABL Credit Agreement or Prepetition Term Loan Agreement or the Prepetition Liens
on the Prepetition Collateral. Notwithstanding the foregoing, if a chapter 11 trustee is appointed

or the Cases are converted to chapter 7 prior to the expiration of the Challenge Period, (1) the
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chaptef 11 trustee or chapter 7 trustee, as applicable, shall have until the later of the end of the
Challenge Period or the tenth (10th) business day after ;he appointment of the chapter 11 trustee
or the conversion of the Case to chapter 7, as applicable, to commence a Challenge, subject to any
further extension by order of the Court for cause, and (2) if the Committee has asserted a Challenge
prior to the Challenge Deadline, the chapter 11 trustee or chapter 7 trustee will stand in the shoes
of the Coﬁmittee in such Challenge.

5.11 No Modification or Stay of this Final Order. The DIP Agent and the DIP

Lenders have acted in good faith in connection with the DIP Facility and with this Final Order and
the Interim Order, and their reliance on this Final Order and the Interim Order is in good faith, and
the DIP Agent and the DIP Lenders are entitled to the protections of Bankruptcy Code section
364(e).

- 5.12  Power to Waive Rights; Duties to Thifd Parties.

(a) Subject to the terms of the DIP Loan Documents, the DIP Agent
shall ha\}e the right (acting at the direction of the Required Lenders (as defined in the DIP Loan
Documents) if so required by tﬁe DIP Loan Documents) to waive any of the terms, rights, and
remedies provided or acknowledged in this Final Order that are in favor of the DIP Lenders (the

“DIP Lender Rights™), and shall have no obligation or duty to any other party with respect to the

exercise or enforcement, or failure to exercise or enforce, any DIP Lender Right(s); provided that
the DIP-Agent shall obtain the prior written consent of the Prepetition ABL Agent and the
Prebetition Term Loan Agent, as applicable, for any waiver that affects any rights of the Prepetition
Secured Parties, as applicable, hereunder or any treatment of the Prepetition ABL Obligations.
Any waiver by the DIP Agent of any DIP Lender Rights shall not bé nor shall it constitute a

continuing waiver unless otherwise expressly provided therein. Any delay in or failure to exercise
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or enforce any DIP Lender Right shall neither constitute a waiver of such DIP Lender Right,
subject the DIP Agent or any DIP Lender to any liability to any other party, nor cause or enable
any party other than the Debtors to rely upon or in any way seek to assert as a defense to any
obligation owed by the Debtors to the DIP Agent or any DIP Lender.

(b)  Each of the Prepetition ABL Agent and the Prepetition Term Loan
Agent shall have the right to waive any of the terms, rights, and remedies provided or
acknowledged in this Final Order that are ;n favor of the Prepetition ABL Secured Parties or the

Prepetition Term Loan Secured Parties, respectively (as applicable, the “Prepetition Lender

Rights™), and shall have no obligation or duty to any other party with respect to the exercise or |
enforcement, or failure to exercise or enforce, any Prepetition Lender Right(s); provided that the
Prepetitiofl ABL Agent or the Prepetition Term Loan Agent, as applicable, shall (except to the
extent provided in the Prepetition Intercreditor Aéreemeht) obtain the prior written consént of the
DIP Agent for any waiver that affects any rights of the DIP Secured Parties hereunder or any
treatment of the DIP Obligations. Any waiver by either the Prepetition ABL Agent or the
Prepetition Term Loan Agent of any Prepetition Lender Rights shall not be, nor shall it constitute,
a continuing waiver unless otherwise expressly provid~ed therein. Any delay in or failure to
exercise or enforce any Prepetition Lender Right shall neither constitute a waiver of such
Prepetition Lender Right, subject the Prepetition Agents or any Prepetition Lender to any liability
to any other party, nor cause or enable any party other than the Debtors to rely upon or in any way
seek to assert as a defense to any obligation oweci by the Debtors to the Prepetition Agents or any
Prepetition Lender, i

5.13 DIP and Other Expenses; Procedures for Payment of DIP Agents’ and

Prepetition Secured Parties’ Professional Fees and Expenses. Any time that professionals for the
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DIP Agent and the Adequate Protection Professionals seek payment of postpetition fees and
expenses from the Debtors, each professional shall provide copies of its invoices (which shall not
be required to contain time entries, but shall include a general, brief description of the nature of
the matters for which services were performed, and which may be redacted or modified to the
extent necessary to delete any information subject to the attorney-client privilege, any information
constituting attorney work product, or any other confidential information, and the provision of
such invoices shall not constitute any waiver of the attorney client privilege or of any benefits of
the attorney work prpduct doctrine) to the Debtors, the U.S. TrusFee and counsel for the
Committee. If no written objection is received by the applicable professional by 12:00 p.m.,
prevailing Eastern Time, on the date that is ten business (10) days after delivery of such invoice to
the Debtors, the U.S. Trustee? and the Committee, such fees and expenses shall be deerﬁed allowed
in full, and with respect to a DIP Agent or DIP Lender professional, paid promptly by the Debtors.
If an objection to a professional’s invoice is timely received by such professional, such fees and
lexpenses shall be deemed allowed in the undisputedA amount of the invoice, and this Court shall
have jurisdiction to determine the disputed portion of such invoice if the parties are unable to
resolve the dispute consensually. Pending such resolution, the undisputed portion of any such
invoice will be deemed allowed, and (i) with respect to a DIP Agent or DIP Lender professionals,
paid promptly by the Debtors and (ii) with respect to the Adequate Protection Professionals for the
Prepetition ABL Secured Parties, paid out of Available Cash Collateral that would otherwise have
been remitted to the Debtors pursuant to Section 3.2(c) or (d) hereof or added to the Prepetition
ABL Obligations. Notwithstanding the foregoing, subject to and only to the extent such amounts
are included in the Approved Budget, the Debtors are authorized and directed to pay on the Closing

Date (as defined in Athe DIP Documents) all reasonable, ;mdisputed and documented pre-petition
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fees, ;;osts and expenses, including fees and expenses of counsel, of the DIP Agent and the
Prepetition Secured Parties incurred on or prior to (inch{ding prior to the Petition Date) such date
without the need for any professional engaged by the DIP Agent or the Adequate Protection
Professionals to first deliver a copy of its invoice as provided for herein. The DIP Agent
professionals and the Adequate Protection Professionals shall not be required to comply with the
U.S. Trustee fee guidelines or file applications or motions with, or obtain approval of, the Court
for the payment of any of their fees or out-of-pocket expénses (other than with respect to disputed
amounts). Payments of any amounts set forth in this paragraph are not subject to
recharacterization, avoidance, subordination, or disgorgement.

5.14 No Unauthorized Disposition of Collateral. The Debtors shall not sell,

transfer, encumber, otherwise disbose of, or enter into any lease post-Petition Date for, any portion
of the DIP Collateral (including equipment and Cash Collateral), other than in ordinary course of
the Debtors’ businesses or pursuant to the terms of this Final Order, the Interim Order or as
permitted by the DIP Loan Documents or further order of the Court.

5.15 No Waiver. The failure of the DIP Lenders or the Prepetition Lenders, as
applicable, to seek relief or otherwise exercise their rights and remedies under the DIP Loan
Documents, the DIP Facility, the Prepetition Loan Documents, the Prepetition Facilities, this Final
Order or the Interim Order, as applicable, shall not constitute a waiver of any of the DIP Lenders’
or Prepetition Lenders’ rights hereunder, thereunder, or otherwise. Notwithstanding anything
herein, the entry of this Final Order is without prejudice to, and does not constitute a waiver of, -
expressly or implicitly, or otherwise impair the rights of the DIP Lenders or the Prepetition Lenders
under the Bankruptcy Code or under non-bankruptcy law, including, without limitation, the righ1;s

of the DIP Lenders and the Prepetition Lenders to: (a) request conversion of the Cases to cases
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under chapter 7, dismissal of the Cases, or the appointment of a trustee in the Cases; (b) propose,
subject to the provisions of section 1121 of the Bankruptcy Code, a plan; or (c) exercise any of the
rights, claims, or privileges (whether legal, equitable, or otherwise) of the DIP Lenders or the
Prepetition Lenders.

5.16  Maintenance of Collateral. Unless the DIP Agent, the Prepetition ABL

Agent and the Prepetition Term Loan Agent otherwise consents in writing, until (i) the payment
in full or otherwise acceptable satisfaction of all DIP Obligations and the Prepetition ABL
Obligations and (ii) the termination of the DIP Agent’s and the DIP Lenders’ obligations to extend
credit under the DIP Facility, the Debtors shall complywwith the covenants contained in the DIP

- Loan Documents regarding the maintenance and insurance of the DIP Collateral. Effective upon
entry of the Interim Ordcr and to the fullest extent provided by applicable law, each of the DIP
Agent (on behalf of the DIP Lenders), the Prepetition ABL Agent (on behalf of the Prepetition
ABL Lenders) and the Prepetition Term Loan Agent (on behalf of the Prepetition Term Loan
Lenders) shall be, and shall be deemed to be, without any further action or notice, named as
additional insureds and loss payees on each insurance policy maintained by the Debtors that in any
way relates to the DIP Collateral,

5.17  Reservation of Rights. The terms, conditions, and provisions of this Final

Order are in addition to and without prejudice to thcw rights of each DIP Secured Party and
Prepetition Secured Party, subject to the Prepetition Intercreditor Agreement, as applicable, to
pursue any and all rights and remedies under the Bankruptcy Code, the DIP Loan Documents, the
Prepetition Loan Documents, or any other applicable agreement or law, including, without
limitation, rights to seek adequate protection and/or additional or different adequate protection, to

seek relief from the automatic stay, to seek an injunction, to oppose any request for use of cash

61

EAST\171412859.2




Case 19-12606-KBO Doc 230 Filed 01/07/20 Page 62 of 74

collateral or granting of any interest in the DIP Collateral or the Prepetition Collateral, as
applicable, or prio’rity in favor of any other party, to obJ:ect to any sale of assets, and to object to
applications for allowance and/or payment of compensation of professionals or other parties
seeking compensation or reimbursement from the Estates.
5.18 Binding Effect.

(@  All of the provisions of this Final Order, the Interim Order and the
DIP Loan Documents, the DIP Obligations, all liens, and claims granted hereunder in favor of each
of the DIP Secured Parties and the Prepetition Secured Parties, and any and all rights, remedies,
privileges, immunities and benefits in favor of the DIP Agent, DIP Lenders, and Prepetition
Secured Parties set forth herein, including, without limitation, the parties’ acknowledgements,
stipulations, and agreements in Section E of this Fina;I Order, subject to Section 5.10 hereof
(without each of which the DIP Secured Parties would not have entered into or provided funds
under the DIP Loan Documents and the Prepetition Secured Parties would not have consented to
the priming of the Prepetition Liens as set forth herein and use of Cash Collateral provided for
hereunder) provided or acknowledged in this Final Order and the Interim Order, and any actions
taken pursuant thereto, shall be effective and enforceable nunc pro tunc to the Petition Date
immediately upon entry of this Final Order and not subject to any stay of execution or effectiveness
(all of which are hereby waived), notwithstanding Bankruptcy Rules 4001 (a)(3), 6004(h), 6006(d),
7062, and 9024, or any othe Bankruptcy Rule, or Rule 62(a) of the Federal Rules of Civil
Procedure, shall continue in full force and effect, and s:hall survive entry of any other order or
action, including, without limitation, any order which may be entered confirming any chapter 11
plan providing for the refinancing, repayment, or replacement of the DIP Obligations, converting

one or more of the Cases to any other chapter under the Bankruptcy Code, dismissing one or more
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of the Cases, approving any sale of any or all of the DIP Collateral or the Prepetition Collateral,
or vécating, terminating, reconsidering, revoking, or otherwise modifying this ‘Final Order or any
provision hereof.

(b)  No order dismissing one o; more of the Cases under section 1112 or
otherwise may impair the DIP Superpriority Claim, thé Adequate Protection Superpriority Claim,
and the DIP Secured Parties’ and the Prepetition Secured Parties’ respective liens on and security
interests in the DIP Collateral and the Prepetition Collateral, respectively, and all other claims,
liens, adequate protections, and other rights granted pursuant to the terms of this Final Order or
the Interim Order, which shall continue in full force and effect notwithstanding such dismissal
until the DIP Obligations and Prepetition Obligations are indefeasibly paid and satisfied in full.
Notwithstanding any such dismissal, this Court shall retain jurisdiction for the purposes of
enforcing all such claims, liens, protections, and rights referenced in this'paragraph and otherwise

in this Final Order.

(©) Except as set forth in this Final Order, in the event this Court

modifies, reverses, vacates, or stays any of the provisions of this Final Order or any of the DIP

Loan Documents, such modifications, reversals, vacatur, or stays shall not affect the (i) validity,
briority, or enforceability of any DIP Obligations incurred prior to the actual receipt of written
notice by the DIP Agent or Prepetition Agents, as appliéable, of the effective date of such
modification, reversal, vacatur, or stay, (ii) validity, priority, or enforceability of the DIP Liens,
the DIP Superpriority Claims, the Adequate Protection Liens and the Adequate Protection
Superpriority Claims or (iii) rights or priorities of the DIP Agent, DIP Lenders or the Prepetition

Secured Parties pursuant to this Final Order with respect to the DIP Collateral or any portion of

the DIP Obligations. All such liens, security interests, claims and other benefits shall be governed
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in all respects by the original provisions of this Final Order, and the DIP Secured Parties and the
Prepetition Secured Parties shall be entitled to all the rights, remedies, privileges and benefits
granted hereto, including the liens and priorities granted herein,

(d) This Final Order shall be binding upon the Debtors, the Prepetition
Term Loan Obligors, the Prgpetition ABL Obligors, all parties in interest in the Cases, and their
respective successors and assigns, ‘including, without limitation, (i) any trustee or other fiduciary
appointed in the Cases or any subsequently converted bankruptcy case(s) of any Debtor and (ii)
any liquidator, receiver, administrator, or similar such person or entity appointed in any
jurisdiction or under any applicable law. This Final Order shall also inure to the benefit of the
Debtors, DIP Agent, DIP Lenders, Prepetition Secured Parties, and each of their respective
successors and assigns.

5.19 Discharge. The DIP Obligations and the obligations of the Debtors with
respect to adequate protection hereunder, including granting the Adequate Protection Liens and
the Adequate Protection Superpriority Claims, shall not be discharged by the entry of an order
confirming any plan of reorganization in any of these Cases, notwithstanding the provisions of
section 1141(d) of the Bankruptcy Code, unless such obligations have been indefeasibly paid in
full in cash, on or before the effective date of such confirmed plan of reorganization, or each of
the DIP Secured Parties or the Prepetition Secured Parties, as applicable, has otherwise agreed in
writing. i |

520 No Priming of Prepetition Obligations. Notwithstanding anything to the
contrary herein, absent the express written consent of the Prepetition Lenders, no Debtor shall seek

authorization from this Court to obtain or incur any Indebtedness or enter into an alternative

financing facility from a party other than the DIP Lenders (a “Competing DIP Facility”) seeking
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to impose liens on any DIP Collateral ranking on a pari passu or priming basis with respect to the
Prepetition Liens held by the Prepetition Secured Parties; provided, however, that nothing herein
shall preclude the Debtors from seeking authorization to incur any Indebtedness or enter into any
Competing DIP Facility that provides for the payment in full of the DIP Obligations and the
Prepetition Obligations at the initial closing of such Competing DIP Facility.

5.21  Section 506(c) Waiver. No costs or ckpenscs of administration which have

been or may be incurred in these Cases at any time (ingluding, without limitation, any costs and
expenses incurred in connection with the preservation, protection, or enhancement of value by the
DIP Agent or the DIP Lenders upon the DIP Collateral, or by the Prepetition Secured Parties upon
the Prepetition Collateral, as applicable) shall be charged against the DIP Agent, DIP Lenders, or
Prepetition Secured Parties, or any of the DIP Obligations or Prepetition Obligations or the DIP
Collateral or the Prepetition Collateral pursuant to sectio}ls 105 or 506(c) of the Bankruptcy Code
or otherwise without the prior express written consent of the affected DIP Secured Parties and/or
affected Prepetition Secured Parties, in their sole discretion, and no such conécnt shall be implied,
directly or indirectly, from any other action, inaction, or acquiescence by any such agents or
creditors (including, without limitation, consent to the Carve-Out or the approval of any budget
hereunder).

5.22  Section 552(b) Waiver. The Debtors have agreed as a condition to obtaining

financing under the DIP Facility and using Cash Collateral as provided in this Final Order that the
DIP Secured Parties and the Prepetition Secured Parties are and shall each be entitled to all of the
rights and benefits of section 552(b) of the BankruptcyMCode and that the “equities of the case”
exception under section 552(b) shall not apply to the DIP Agent, the DIP Lenders, the DIP

Obligations, the Prepetition Secured Parties, or the Prepetition Obligations.
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5.23 No Marshaling/Application of Proceeds.

(a) Subject to section (b) of this section, in no event shall the DIP Agent,
the DIP Lenders, or the Prepetition Secured Parties be subject to the equitable doctrine of
“marshaling” or any similar doctrine with respect to the DIP Collateral or the Prepetition
Collateral, as applicable, and all proceeds shall be receivéd and applied in accordance with the DIP
Loan Documents and the Prepetition Loan Documents (including the Prepetition Intercreditor
* Agreement), as applicable.

| (b)  Notwithstanding anything to the contrary in this Final Order, bui
subject in all respects to the priorities set forth on Exhibit D hereto, the DIP- Agent, the DIP
Lenders and the Prepetition Term Loan Secured Parties shall (acting at all times in accordance
with the Prepetition Intercreditor Agreement) first recover from Prepetition Collateral or proceeds
of Prepetition Collateral that was subject to valid, perfected, non-avoidable prepetition liens held
by such applicable secured party as of the Petition Date prior to recovering from DIP Collateral or
proceeds of DIP Collateral that was not subject to a valili, perfected, non-avoidable lien as of the
Petition Date.

5.24 Limits on Lender Liability.

(a) Subject to Section 5.10 hereof, in determining to make any loan
under the DIP Loan Agreement, authorizing the use of Cash Collateral or in exercising any rights
or remedies as and when permitted pursuant to this Final Order or the DIP Loan Documents, the
DIP Agent, the DIP Lenders, and the Prepetition Secured Parties shall not be deemed to (i) be in

9 &L

control of the operations of the Debtors or to be acting as a “controlling person, responsible
person,” or “owner or operator” with respect to the operation or management of the Debtors, so

long as the such party’s actions do not constitute, within the meaning of 42 U.S.C. § 9601(20)(F),
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actual participation in the management or operational affairs of a facility owned or operated by a
Debtor, or otherwise cause liability to arise to the federal or state government or the status of
responsible person or managing agent to exist under applicable law (as such terms, or any similar
terms, are used in the Internal Revenue Code, WARN Act, the United States Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et seq., as amended,
or any similar federal or state statute) or (ii) owe any fiduciary duty to any of the Debtors.
Furthermore, nothing in this Final Order shall in any way be construed or interpreted to impose or
allow the imposition upon any of the DIP Secured Parties or the Prepetition Secured Parties of any
liability for any claims arising from the prepetition or postpetition activities of any of the Debtors
and their respective affiliates (as defined in section 101(2) of the Bankruptcy Code).

(b)  Nothing in this Final Order or the DIP Loan Documents shall permit
the Debtors to violate 28 U.S.C. § 959(b).

©) As to the United States, its agencies, departments, or agents, nothing
in this Final Order or the DIP Loan Documents shall discharge, release or otherwise preclude any
valid right of setoff or recoupment that any such entity may have.

5.25 l_{_e_lg_@. Sﬁbject to Section 5.10 of this Final Order, each of the Debtors,
their Estates, the Borrowers, the Guarantors, and the Prepetition Obligors, on their own behalf and
on behalf of each of their past, present and future predecessors, successors, heirs, subsidiaries, and
assigns, hereby forever, unconditionally, permanently, and irrevocably release, discharge, and
acquit each of the DIP Secured Parties and the Prepetition Secured Parties and (in such capacity)
each of their respective successors, assigns, affiliates, parents, subsidiaries, partners, controlling
persons, representatives, agents, attorneys, advisors, financial advisors, consultants, professionals,

officers, directors, members, managers, shareholders, and employees, past, present anc_l future, and
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their respective heirs, predecessors, successors and assigns (collectively, the “Released Parties”)
of and from any and all claims, controversies, disputes, liabilities, obligations, demands, damages,
expenses (including, without limitation, attorneys’ fees), debts, liens, actions, and causes of action
of any and every nature whatsoever, whether arising in law or otherwise, and whether known or
unknown, matured or contingent, arising under, in c.onnection with, or relating to (i) the DIP
Facility or the DIP Loan Documents or (ii) the Prepetition Loan Documents, as applicable,
including, without limitation, (a) any so-called “lender liability” or equitable subordination claims
or defenses, (b) any and all “claims™ (as defined in the Bankruptcy Code) and causes of action
arising under the Bankruptcy Code, and (c) any and allvoffsets, defenses, claims, counterclaims,
set off rights, objections, challenges, causes of action, and/or choses in action of any kind or nature
whatsoever, whether arising at.law or in equity, including any recharacterization, ‘recoupment,
subordination, avoidance, or other claim or cause of action arising under or pursuant to section
105 or chapter 5 of the Bankruptey Code or under any other similar provisioné of applicable state,
federal, or foreign law, including, without limitation, any right to assert any disgorgement or
recovery, in each case, with respect to the extent, amount, validity, enforceability, priority,
security, and perfection of any of the DIP Obligations, the bIP Loan Documents, or the DIP Liens,
and further waive and release any defense, right of counterclaim, right of setoff, or deduction to
the payment of the DIP Obligations that the Debtors no;:v have or may claim to have against the.
Released Parties, arising under, in connection with, based upon, or related to any and all acts,
omissions, conduct undertaken, or events occurring prior to entry of this Final Order.
526 Release of Liens. |
(a) Subject to Section 5.10 hereof, upon the date that the Prepetition

ABL Obligations are paid in full in cash in accordance with the Prepetition ABL Loan Documents
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(including Section 1.3 of the Prepetition ABL Credit Agreement) and prior to the release of the
Prepetition ABL Liens, Debtors shall execute and deliver to Prepetition ABL Agent and
Prepetition ABL Lenders a general release of any and all claims and causes of action that could
have been asserted or raised under or in connection with the Prepetition ABL Loan Documents.

(b)  From and after the date on which the Prepetition ABL Obligations
have been paid in full in cash in accordance with the Prepetition ABL Loan Documents (including
Section 1.3 of the Prepetition ABL Credit Agreement) all consent rights under this Final Order of
the Prepetition ABL Agent shall be conferred to and vested in the DIP Agent or the Prepetition
Term Loan Agent, as applicable. For the avoidance of doubt, nothiné in this clause (b) shall affect
or otherwise modify the rights of the Prepetition' ABL Agent under the Prepetition ABL Credit
Agreement, the Prepetition Intercreditor Agreement or applicable law.

5.27 Survival. The provisions of this Final Order, the validity, priority, and
enforceability of the DIP Liens, the DIP Superpriority Claims, the Adequate Protection Liens, the
Adequate Protection Superpriority Claims, and any actions taken pursuant hereto shau survive,
and shall not be modified, impaired or discharged by, entry of any order that may be entered (a)
confirming any plan of reorganization in any of these Cases, (b) converting any or all of these
Cases to a case under chapter.7 of the Bankruptcy Code, (¢) dismissing any or all of these Cases,
(d) terminating the joint administration of these Cases or any other act or omission, (e) approving
the sale of any DIP Collateral pursuant to section 363(b) of the Bankruptcy Code (except to the
extent pe;mitted by the DIP Loan Documents or the Prepetition Intercreditor Agreement), or
(f) pursuant to which the Court abstains from hearing any of these Cases. The terms and provisions
of this Final Order, including the claims, liens, security interests, and other protections (as

applicable) granted to the DIP Agent, the DIP Lenders, and the Prepetition_Secured Parties
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pursuant to this Final Order, notwithstanding the entry of any such order, shall continue in any of
these Cases, following dismissal of any of these Cases or any Successor Cases, and shall maintain
their priority as provided by this Final Order until (i) in respect of the DIP Facility, all of the DIP
Obligations, pursuant to the DIP Loan Documents and ‘this Final Order, have been indefeasibly
paid in full in cash (such payment being without prejudice to any terms of provisions contained in
the DIP Facility which survive such discharge by their terms) and all commitments to extend credit
under the DIP Facility are terminated, and (ii) in respect of the Prepetition Obligations, all of the
adequate protectién obligations owed to the Prepetition Secured Parties provided for in this Final
Order and under the Prepetition ABL Credit Agreement or the Prepetition Term Loan Agreement
have been indefeasibly paid in full in cash.

5.28 Proofs of Claim. None of the Prepetition Secured Parties shall be required
to file proofs of claim in any of these Cases or subsequent cases of any of the Debtors under aﬁy
chapter of the Bankruptcy Code, and the Debtors’ Stipulétions in this Final Order shall be deemed
to constitute a timely filed proof of claim against the applicable Debtor(s). Notwithstanding the
foregoing, any Prepetition Agent (on behalf of itself and the Prepetition Lenders) is hereby
authorized and entitled, in its discretion, but not required, to file (and amend and/or supplement,
as applicable) a master proof of claim for any claims of any of the Prepetition Secured Parties
arising from the Prepetition Loan Documents or in respect of the Prepetition Obligations; provided,
however, that nothing in this Final Order shall waive the right of any Prepetition Lender to file its
own proof of claim against any of the Debtors.

5.29 No Third Party Rights. Except as specifically provided for herein, this Final

Order does not create any rights for the benefit of any third party, creditor, equity holders, or any

- direct, indirect, or incidental beneficiary.
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530 No Avoidance. Subject to Sectian 5.10 hereof, no obligations incurred or
payments or other transfers made by or on behalf of the Debtors on account of the DIP Facility
shall be avoidable or recoverable from the DIP Agent or the DIP Lenders under any section of the

Bankruptey Code, or any other federal, state, or other applicable law.

5.31 Reliance on Order. All postpetition advances under the DIP Loan
Documents are made in reliance on this Final Ordef and*the Interim Order.

532 Payments Free and Clear. Any and all payments or proceeds remitted to the
DIP Agent on behalf of the DIP Secured Parties or the Prepetition Agents on behalf of the
applicable Prepetition Secured Parties, pursuant to the provisions of this Final Order, the Interim
Order, any subsequent order of this Court or the DIP Loa.n Documenfs, shall, subject to Section
5.10 hereof, be irrevocable, received free and clear of any claims, charge, assessment, or other
liability, whether asserted or assessed by, through or on behalf of the Debtors, and in the case of
payments made or proceeds remitted after the delivery of a Trigger Notice, subject to the Carve-
Out in all respects (but, with respect to the Prepetition ABL Secured Parties, solely to the extent
of the amount of thé Carve-Out that can be satisfied wi.th Available Cash Collateral (as defined
below) remitted to the Debtors prior to the occurrence of a DIP Termination Event in accordance
with Section 3.2(c) of the Interim Order, Section 3.2(c) of this Final Order or with funds in the
Carve-Out Reserve).

533 Lien, Setoff and Reéounment Rights. Notwithstanding anything to the

contrary herein, any liens, set offs, recoupments or security interest existing by and between any
Debtor and a third party, including, without limitation, Honda North America, Inc. and/or any of
its affiliates or subsidiaries and Westchester Fire Insurance Company, if any, in each case, solely
to the extent (a) senior to the Prepetition Liens and (b) provided by applicable law, shall not be

-

71

EAST\171412859.2




Case 19-12606-KBO Doc 230 Filed 017/07/20 Page 72 of 74

affected, altered, amended, primed, subordinated, waived, deleted and/or changed in any way, and
shall remain in full force to the same extent and in the priority in which they existed immediately
before the filing-of these chapter 11 cases.

5.34 Chubb_Reservation of Ri,czhts. For the avoidance of doubt and

notwithstanding any other provision of this Final Order, (i) to the extent ACE American Insurance
Company, Federal Insurance Company, Westchester Fire Insurance Company, and/or any of their
affiliates (collectively, and together with each of their §ubcessors, “Chubb”), or any entity from
which Chubb has or may have a Permitted Lien on property of the Debtors as of the Petition Date,
in each case, such Permitted Liens shall be senior to any liens and/or security interests granted or
continued pursuant to this Order, (ii) this Order does not grant the Debtors any right to use any
property (or the proceeds thcreof)- held by Chubb as collateral to secure obligations under insurance
policies, surety bonds, indemnity agreements and related agreements; (iii) the proceeds of any
insurance policy issued by Chubb shall only be considered to be Collateral to the extent such
proceeds are payable to the Debtors (as opposed to a third party claimant) pursuant to the terms of
any such applicable insurance policy; and (ivj nothing, including the DIP Credit Agreement and/or
this Final Order, alters or modiﬁcsl the terms and conditions of any insurance policies or related
agreements issued by Chubb or any surety bonds issued by Chubb and related indemnity
agreements.

5.35 Treatment of Proceeds from Sale of Certain Assets. Notwithstanding any

. other provision in this Final Order, the liens currently held by Ellis County, Texas and Harris
County, Texas (collectively, the "Local Texas Tax Autﬁorities") or which shall arise during the
course of this case pursuant to applicable non-bankruptcy law, shall neither be primed by nor

subordinated to any liens granted or continued pursuant to this Final Order. Fusthermore, from

72 .

EAST\171412859.2




Case 19-12606-KBO Doc 230 Filed 01/07/20 Page 73 of 74

~

the allocated proceeds of the sale of any of the Debtors' assets located in Ellis County, Texas or
Harris County, Texas, the amount of $85,000 (the "Local Texas Tax Authorities Adequate
Protection Funds") shall be set aside by the Debtors in a segregated account as adequate protection
for the secured claims of the Local Texas Tax Authorities prior to the distribution of any proceeds
to any other creditor. The liens of the Local Texas Tax ;Authorities shall attach to these proceeds
to the same extent and with the samel priority as the liens they now hold against the property of the
Debtors located in the state of Texas. These funds shall be held as adequate protection of the
claims of the Local Texas Tax Authorities and shall constitute neither the allowance of the claims
of the Local Texas Tax Authorities, nor'a cap on the amounts they may be entitled to receive on
account of their claims. Furthermore, the claims and liens of the Local Texas Tax Authorities shall
remain subject to any objections any party would otherwise be entitled to raise as to the priority,
validity or extent of such liens or claims or allocation of value of proceeds to assets located in
Texas. The Local Texas Tax Authorities Adequate Protection Funds may be distributed upon
agreement between the Local Texas Tax Authorities an;i the Debtors, or by subsequent order of
the Court, duly noticed to the Local Texas Tax Authorities.

536 Final Order Controls. In the event of a conflict between the terms and

provisions of any of the DIP Loan Documents and this Final Order, and the Interim Order, the
terms and provisions of this Final Order shall govern and control.

537 Headings. Section headings used herein are for convenience only and are
not to affect the construction of or to be taken into consideration in interpreting this Final Order.

'5.38  Bankruptcy Rules. The requirements of Bankruptcy Rules 4001, 6003, and

6004, in each case to the extent applicable, are satisfied by the contents of the Motion.

-
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539  Nunc Pro Tunc Effect of this Final Order. This Final Order shall constitute
findings of fact and conclusions of law pursuant to Bankruptey Rules 7052 and shall take effect

and be enforceable nunc pro tunc to the Petition Date immediately upon execution thereof.

540 General Authorization. The Debtors, the DIP Secured Parties, and the
Prepetition Secured Parties are authorized to take any and all actions necessary to effectuate the

relief granted in this Final Order.

5.41 Retention of Exclusive Jurisdiction. This Court shall retain exclusive

jurisdiction and power with respect to all matters arising from or related to the implementation or

interpretation of this Final Order, the DIP Loan Agreement, and the other DIP Loan Documents.

Dated: {)MJM:IL ,2020 . CQ//}/\/‘

The Honorable Christopher S. Sontchi
United States Bankruptcy Judge

WiI?Aington,chlaware
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EXHIBIT A

DIP Loan Agreement
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FIRST AMENDMENT TO AMENDED AND RESTATED DEBFI‘OR IN POSSESSION
SECURED .
MULTI-DRAW TERM PROMISSORY NOTE

FIRST AMENDMENT, dated as of January 3, 2020 (this "First Amendment"), to
the Amended and Restated Debtor In Possession Secured Multi-Draw Term Promissory Note,
dated Decernber 16, 2019 (as amended, restated, supplemented, modified or otherwise changed
prior to the date hereof, the "DIP Note"), made by Celadon Group, Inc., a Delaware corporation
("Borrower") in favor of Blue Torch Finance, LLC, as agent (in such capacity, the "Agent") and
the lenders from time to time party thereto (the "DIP Lenders").

WHEREAS, the Borrower has requested that the Agent and the DIP Lenders
modify certain terms and conditions of the DIP Note, as specifically set forth in. this First
Amendment; and

WHEREAS, the Agent and the DIP Lenders are willing to consent to such
* requested modifications on and subject to the terms set forth herein.

NOW THEREFORE, in consideration of the premises and other good and
valuable consideration, the parties hereto hereby agree as follows: '

1. Defined Terms. Any capitalized term used herein and not defined shall have
the meaning assigned to it in the DIP Note.

2. Amendment to Additional Fee. Section 8(d) of the DIP Note is hereby
amended and restated in its entirety to read as follows:

"(d) Reserved."

3. Amendment to Milestones. Section 14(h) of the DIP Note is hereby amended
and restated in its entirety to read as follows: ’

"(h) The Borrower and its Subsidiaries each agree that they shall take all
actions necessary to cause each of the following to occur (each a "Milestone” and collectively,
the "Milestones"):

(1)  no later than December 17, 2019, the Second Interim Order
approving this Note shall be entered by the Bankruptey Court;

(2)  no later than 5 days following the Petition Date, the Loan
Parties shall file one or more motions seeking entry of orders authorizing and approving
bid and sale procedures for all or substantially all of the Loan Parties’ assets (the "Sale
Motion"), in form and substance reagonably acceptable to the Agent;

(3)  no later than January 3, 2020, the Final Order approving
this Note shall be entered by the Bankruptcy Court;

«
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(4)  no later than January 3, 2020 the Bankruptcy Court shall
have entered one or more otders, in form and substance reasonably acceptable to the
Agent, granting the relief requested in the Sale Motion (including, if appropriate,
approval of stalking horse and related protections);

(5)  no later than Januaty 31, 2020 the Bankruptcy Court shall
have entered one or more orders, in form and substance reasonably acceptable to the
Agent, authorizing and approving the sale of (i) Taylor Express, [nc. and/or all or
substantially all of the assets of Taylor Express, Inc. and (ii) the real property of the Loan
Parties located at 3400 W. Market Street, York, PA, 9503 E. 33" Street, Indianapolis,
Indiana, 2616 Cedar Creek Road, Ayr, Ontario and 50 Omands Cre¢k Boulevard,
Winnipeg, MB, in each case, pursuant to one or a series of related ot unrelated sale
transactions to the highest and best bidder; and

(6)  no later than January 31, 2020 the Bankruptey Court shall
have entered one or more orders, in form and substance reasonably acceptable to the
Agent, authorizing (i) the Debtors to retain one or mote brokets to sell all remaining real
property of the Loan Parties and (ii) the Debtors to retain Ritchie Bros. Auctioneers
(America) Inc. (or another liquidator of rolling stock acceptable to the Agent) and
establishing procedures for the sale of the Loan Parties’ rolling stock."

4. New Definitions. Section 18 of the DIP Note is hereby amended by adding the
following definitions, in appropriate alphabetical order:

(a) "First Amendment' means the First Amendment to Amended and Restated
Debtor In Possession Secured Multi-Draw Term Promissory Note, dated as of January 3,
2020, by and among the Borrower, the Agent and the DIP Lenders."

(b) "First Amendment Effective Date' means the "First Amendment Effective
Date" as, set forth in the First Amendment."

5. Conditions to Effectivencss. The effectiveness of this First Amendment is
subject to the fulfillment, in a manner satisfactory to the Agent and the DIP Lendérs, of each of
the following conditions precedent (the date such condittons are fulfilled or waived by the Agent
and the DIP Lenders is hereinafter referred to as the "First Amendment Effective Date"):

(a) Representations and Warranties. After giving effect to this First
Amendment, the representations and warranties contained in this First Amendment and the DIP
Note are true and correct in all material respects (except that representations or warranties that
already are qualified or modified as to "materiality” or "Material Adverse Effect” in the text
thereof, which representations and warranties shall be true and cotrect in all respects subject to
such qualification) on and as of such date as though made on and as of such date, except to the
extent that any such representation or warranty expressly relates solely to an earlier date (in
which case such reptesentation or warranty shall be true and correct in all material respects
(except that such materiality qualifier shall not be applicable to any representations or warranties
that already are qualified or modified as to "materiality" or "Matetial Adverse Effect" in the text
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thereof, which representations and warranties shall be true and correct in all respects subject to
such qualification) on and as of such earlier date),

_ (b) Execution of Amendment. The Agent and the DIP Lenders shall have
executed this First Amendment and shall have received a counterpart to this First Amendment,
duly executed by the Borrower,

(c) Execution of Reaffirmation Agreement. The Agent shall have
received a fully executed Reaffirmation Agreement, duly executed by the Loan Parties.

6. Representations and Warranties. The Borrower represents and warrants as
follows: '

(a) The execution, delivery and performance by the Borrower of this First
Amendment and the performance by the Borrower of the DIP Note, as amended hereby, have
been duly authorized by all necessary action, and the Borrower has all requisite power and
authority to execute, deliver and perform this First Amendment and to perform the DIP Note, as
amended hereby.

-

' (b) This First Amendment and the DIP Note, as amended hereby, is a
legal, valid and binding obligation of the Borrower, enforceable against the Borrower in
accordance with the terms thereof, except as enforcement may be limited by equitable principles
ot by bankruptcy, insolvency, reorganization, moratorium, or similar laws relating to. or limiting -
creditors' rights generally. B

(c) After giving effect to this First Amendment, the representations and
warranties contained in this First Amendment, the DIP Note and in each other DIP Document are
true and correct in all material respects (except that representations or warranties that already are
qualified or modified as to "materiality" or "Material Adverse Effect" in the text thereof, which
representations and warranties shall be true and correct in all respects subject to such
qualification) on and as of such date as though made on and as of such date, except to the extent
that any such representation or warranty expressly relates solely to an earlier date (in which case
such representation or warranty shall be true and correct in all material respects (except that such
materiality qualifier shall not be applicable to any representations or warranties that already are
qualified or modified as to "materiality" or "Material Adverse Effect" in the text thereof, which
representations and warranties shall be true and correct in all respects subject to such
qualification) on and as of such earlier date). .

7. Release. Each Loan Party hereby acknowledges and agrees that: (i) neither it
nor any of its Subsidiaries. has any claim or cause of action against the Agent or any DIP Lender
(or any of their respective affiliates, officers, directors, employees, attorneys, consultants or
agents in their capacities for the Lender) in connection with the DIP Note or the other DIP
Documents and (if) the Agent and the DIP Lenders have heretofore properly performed and
satisfied in a timely manner all of its obligations to the Loan Parties and their Subsidiaries under
the DIP Note and the other DIP Documents that are required to have beeti performed on or prior
to the date hereof, Notwithstanding the foregoing, the Agent and the DIP Lenders wish (and the
Loan Parties agree) to eliminate any possibility that any past conditions, acts, omissions, events
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or circumstances would impair or etherwise adversely affect any of the Agent's or any DIP
Lender's rights, interests, security and/or remedies under the DIP Note and the othei DIP
Documents, Accordingly, for and in consideration of the agreements contained in this First

. Amendment and other good and valuable consideration, each Loan Party (for itself and its

Subsidiaries, affiliates and the successors, assigns, heirs and representatives of each of the
foregoing) (collectively, the "Releasors™) does hereby fully, finally, unconditionally and
irrevocably release and forever discharge the Agent and the DIP Lenders and each of their
respective affiliates, officers, directors, employees, aftotneys, consultants and agents in their
capacities for the Agent and the DIP Lenders (collectively, the "Released Parties") from any and
all debts, claims, obligations, damages, costs, attorneys' fees, suits, demands, liabilities, actions,
proceedings and causes of action, in each case, whether known or unknown, contingent or fixed,
direct or indirect, and of whatever nature or description, and whether in law or in equity, under
contract, tort, statute or otherwise, which any Releasor has heretofore had or now or hereafter
can, shall or may have against any Released Party by reason of any act, omission or thing
whatsoever done or omitted to be done on ot prior to the First Amendment Effective Date arising
out of, connected with or related in any way to this First Amendment, the DIP Note or any other
DIP Document, or any act, event ot transaction related or attendant thereto, or the agreements of
the DIP Lender contained therein, or the possession, use, ‘operation or control of any of the assets
of any Loan Party, or the making of any Term Loan or other advances, or the management of
such Term Loan or advances or the Collateral prior to the First Amendment Effective Date.

8. Miscellaneous.

(a) Continued Effectivencss of the DIP Note. Except as otherwise
expressly provided herein, the DIP Note is, and shall continue to be, in full force and effect and
is hereby ratified and confirmed in all respects, except that on and after the First Amendment
Effective Date all references in the DIP Note to "hereto™, "hereof", "hereunder” or words of like
import referring to the DIP Note shall mean the DIP Note as amended by this First Amendment.
To the extent that the DIP Note purports to pledge to the Agent, or to grant to the Agent, a
security interest or lien, such pledge or grant is hereby ratified and confirmed in all respects.
Except as expressly provided herein, the execution, delivery and effectiveness of this First
Amendment shall not operate as an amendment of any right, power or remedy of the Agent or
any DIP Lender under the DIP Note, nor constitute an aniendment of any provision of the DIP
Note.

(b) Counterparts. This First Amendment may be executed in any number
of counterparts and by different parties hereto in separate counterparts, each of which shall be
deemed to be an original, but all of which taken together shall constitute one and the same
agreement, Delivery of an executed counterpart of this First Amendment by telefacsimile or
electronic mail shall be equally as effective as delivery of an original executed counterpart of this
First Amendment, '

(c) Headings. Section headings herein are included for convenience of
reference only and shall not constitute a part of this First Amendment for any other purpose.

DOC 1D - 332385693 -4 -




Case 19-12606-KBO Doc 230-1 Filed 01/07/20 Page 6 of 20

~

(d) Costs and Expenses. The Borrower agrees to pay on demand all fees,
expenses, and other client charges of the Agent and the DIP Lenders in connection with the
preparation, execution and delivery of this First Amendment.

(€) Governing Law. This First Amendment shall be governed by the laws
of the State of New York.

(f) Waiver of Jury Trial. ~THE PARTIES HERETO HEREBY
IRREVOCABLY WAIVE THEIR RESPECTIVE RIGHTS TO A JURY TRIAL OF ANY
CLAIM OR CAUSE OF ACTION BASED UPON OR ARISING OUT OF THIS FIRST
AMENDMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED HEREIN,
INCLUDING CONTRACT CLAIMS, TORT CLAIMS, BREACH OF DUTY CLAIMS, AND
ALL OTHER COMMON LAW OR STATUTORY CLAIMS.

[Remainder of page intentionally left blank]

-
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IN WITNESS WHEREOQTF, the parties hereto have caused this First Amendment
to be executed and delivered by their respective duly authorized officers as of the date first
written above,

BORROWER:

CELADON GROUP, INC., as Debtor and Debtor
in Possession

By: :
Name: Chase Welsh
Title: Secretary

[First Amendment to Amended and Restated Debtor Tn Possession Secured Multi-Draw Term Promissory Note]
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Acknowledged and Agreed
BLUE TORCH FINANCE, L1.C, as Agent

Ry:

Name: Kevin Genda

Title: Authorized Signer
BTC HOLDING FUND L LLC. as DIP Lender
By: Blue Torch Credit Opportunities Fund I LP, its sole member
By: Blue Torch Credit Opportupities &P LLC, its general partoer

“

By:

Name: Kevin Genda
Title: Authorized Signer

BTC HOLDINGS FUND 1-B. LLC, as DIP Lender

By: Blue Torch Credit Opportunities Fund 1 LP, its sole member

e

By:

Name: Kevin Genda

Title: Authorized Signer
BTC HOLDINGS SC FUND LLC, as DIP Lender
By: Blue Torch Credit Opportunities SC Master Fund LP, its sole member
By: Blue Torch Credit Qppovtunities-SC GP LLC, its General Partner

By:

Name: Kevin Genda
Title: Authorized Signer

[First Amendment to Ariended and Restated Deblor [n Possession Secured Multi-Draw Term Promissory Mote]
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REAFFIRMATION AGREEMENT

This REAFFIRMATION AGREEMENT, dated as of January 3, 2020 (this
" Agreement"), is made by CELADON GROUP, INC., a Delaware corporation (the "Borrower"),
certain of its Subsidiaries signatory hereto as Guarantors (together with the Borrower, each an
"Existing Loan Party" and, collectively, the "Existing Loan Parties") in favor of Blue Torch
Finance, LLC, a Delaware limited liability company, as agent for the DIP Lenders (in such
capacity, together with its successors and permitted assigns in such capacity, the "Agent").
Capitalized terms used herein but not specifically defined herein shall have the meanings
ascribed to them in the DIP Note referred to below.

WHEREAS, the Borrower, the Agent and the DIP Lenders are parties to the
Amended and Restated Debtor In Possession Secured Multi-Draw Term Promissory Note, dated
as of December 16, 2019 (as amended, amended and restated, supplemented or otherwise
modified from time to time prior to the date hereof, the "Existing DIP Note™);

WHEREAS, the Borrower, the Agent and the DIP Lenders have agreed to enter
into that that certain First Amendment to Amended and Restated Debtor In Possession Secured
Multi-Draw Term Promissory Note, dated as of the date hereof (the “Amended DIP Note™), which
amends the Existing DIP Note (as amended by the Amended DIP Note, and as further amended,
restated, supplemented or otherwise modified from time to time, including any replacement
agreement therefor, the "DIP_Note"), by and among the Borrower, the Agent and the DIP
Lenders;

WHEREAS, the Existing Loan Parties, the Agent and the DIP Lenders desire to
amend certain of the DIP Documents on the terms and conditions contained therein and reaffirm
their obligations under the DIP Documents; and

_ WHEREAS, it is a condition precedent to the effectiveness of the DIP Note that
each Existing Loan Party shall have executed and delivered to the Agent this Agreement.

NOW THEREFORE, in consideration of the premises and for other good and
valuable consideration, the parties hereto hereby agree as follows:

1. Reaffirmation and Confirmation, The Existing Loan Parties hereby (i)
acknowledge and reaffirm their respective obligations as set forth in each DIP Document (as
amended hereby or in connection herewith), including, without limitation, their obligations with
respect to the Term Loans, (ii) agree to continue to comply with, and be subject to, all of the
terms, provisions, conditions, covenants, agreements and obligations applicable to them set forth
in each DIP Document (as amended hereby or in connection herewith), which remain in full
force and effect, and (iii) confirm, ratify and reaffirm that the security interest granted to the
Agent pursuant to the DIP Documents (as amended. hereby or in connection herewith) in all of
their right, title, and interest in all then existing and thereafter acquired or arising Collateral in
order to secure prompt payment and performance of the Obligations, is continuing and is and
shall remain unimpaired and continue to constitute a first priority security interest (subject to the
Financing Orders) in favor of the Agent, with the same force, effect and priority in effect both -
immediately prior to and after entering into this Agreement and the other DIP Documents
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entered into on or as of the date hereof. The Agent's security interest in the Collateral of the
Existing Loan Parties has attached and continues to attach to all such Collateral and no further
act on the part of the Existing Loan Parties or Agent or any DIP Lender is necessary to continue
such security interest on and as of the date hereof. This Agreement does not and shall not affect
any of the Obligations of the Borrower under or arising from the DIP Note or any other DIP
Document, or the Obligations of any other Existing Loan Party under or arising from.any DIP
Document to which it is a party, all of which obligations shall remain in full force and effect.
The execution, delivery and effectiveness of this Agreement shall not operate as a waiver of any
right, power or remedy of the Agent and the Lenders under the DIP Note or any other DIP
Document, nor constitute a waiver of any provision of the DIP Note or any other DIP Document,

2. Agreement as a DIP Document. The parties acknowledge and agree that this
Agreement shall constitute a "DIP Document" under the DIP Note and the other DIP Documents.

3. General Provisions. This Agreement may be executed in any number of
counterparts and by different parties on separate counterparts, each of which, when executed and
delivered, shall be deemed to be an original, and all of which, when taken together, shall
constitute but one and the same Agreement. Delivery of an executed counterpart of this
Agreement by telefacsimile or other electronic method of transmission shall be equally as
effective as delivery of an ongmal executed counterpart of this Agreement. This Agreement
shall be subject to the provisions regarding choice of law and venue, jury trial waiver and
judicial reference set forth in Section 20 of the DIP Note, and such provisions are incorporated
herein by reference, mutatis mutandis.

[SIGNATURE PAGE FOLLOWS].
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IN WITNESS WHEREOF, the undersigned have caused this Agreement to be
executed by an officer thereunto duly authorized, as of the date first above written.

EXISTING LOAN PARTIES:

CELADON GROUP, INC.

By ..

Title: Secretary
CELADONE-COMMERCE, INC.

By . . ~
Name: Chase Welsh
Title: Secretary

CELADON TRUCKING SERVICES, INC.

kY

By: i .
Name: Chase Welsh
Title: Secretary

CELADON REALTY, LLC

By: -
Name: Chase Welsh
Title: Secretary

TAYLOR EXPRESS, INC.

By:.__..
Name: Chase Welsh
Title: Secretary

Signature Page to Reaffirmation Agreement
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OSBORN TRANSPORTATION, INC.,

By, _
Name: Chase Welsh
Title: Secretary

CELADON LOGISTICS SERVICES, INC.

By. -
Name: Chase Welsh
Title: Secretary

EAGLE LOGISTICS SERVICES INC.

By: .
Name: Chase Welsh
Title: Secretary

BEE LINE, INC.

By:_ . .
Name: Chase Welsh
Title: Secretary

VORBAS, LLC

By:
Name: Ghase Welsh
Title: Secretary

DISTRIBUTION, INC.

By:_ __

Title: Secretary

Signaturc Page to Reaffirmation Agreement
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QUALITY COMPANIES LLC

By -
Name: Chase Welsh
Title: Secretary

QUALITY EQUIPMENT LEASING, LLC

By __
Name: Chase Welsh
Title: Secretary

QUALITY INSURANCE LLC

By:.__.
Name: Chase Welsh
Title: Secretary

SERVICIOS DE TRANSPORTACION JAGUAR,
S.A.DEC.V.

By:
Name: Chase Welsh
Title: Secretary

CELADON MEXICANA, S.A. DEC.V.

By __ -
Name: Chase Welsh
Title: Secretary

SERVICIOS CORPORATIVOS JAGUAR, S.C.

By:
. Name: Chase Welsh
Title: Secretary

Signature Page to Reaffirmation Agreement
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JAGUAR LOGISTICS S.A. DEC.V.

By:
Name: Chase Welsh
Title: Secretary

LEASING SERVICIOS, S.A.DEC.V.

By:
Name: Chase Welsh
Title: Secretary

CELADON MEXICANA, S.A. DEC.V.

By:_ _ :
Name: Chase Welsh
Title: Secretary

CELADON CANADIAN HOLDINGS, LIMITED

By:
Name: Chase Welsh
Title: Secretary

HYNDMAN TRANSPORT LIMITED

By: :
Name: Chase Welsh
Title: Secretary

CELADON INTERNATIONAL CORPORATION

By:__.
Name: Chase Welsh
Title: Secretary

Signature Page to Reaffirmation Agreement
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STINGER LOGISTICS, INC.

By:____.
Name: Chase Welsh
Title: Secretary

A R MANAGEMENT SERVICES, INC.

By: .
Name: Chase Welsh
Title: Secretary

STRATEGIC LEASING, INC.

By: ..

Title: Secretary

TRANSPORTATION SERVICES RISK
RETENTION GROUP, INC.

By ..
Name: Chase Welsh
Title: Secretary

~

Signature Page to Reaffirmation Agreement
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EXHIBIT C

Approved Budget
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SCHEDULE “C” - JIN GUIDELINES

GUIDELINES FOR COMMUNICATION AND COOPERATION BETWEEN
COURTS IN CROSS-BORDER INSOLVENCY MATTERS

INTRODUCTION

The overarching objective of these Guidelines is to improve in the interests of all stakeholders
the efficiency and effectiveness of cross-border proceedings relating to insolvency or
adjustment of debt opened in more than one jurisdiction (“Parallel Proceedings”) by
enhancing coordination and cooperation amongst courts under whose supervision such
proceedings are being conducted. These Guidelines represent best practice for dealing with
Parallel Proceedings.

In all Parallel Proceedings, these Guidelines should be considered at the earliest practicable
opportunity.

In particular, these Guidelines aim to promote:
i) the efficient and timely coordination and administration of Parallel Proceedings;

(ii) the administration of Parallel Proceedings with a view to ensuring relevant
stakeholders’ interests are respected;

(iiiy  the identification, preservation, and maximisation of the value of the debtor’s assets,
including the debtor’s business;

(iv)  the management of the debtor’s estate in ways that are proportionate to the amount of
money involved, the nature of the case, the complexity of the issues, the number of
creditors, and the number of jurisdictions involved in Parallel Proceedings;

W) the sharing of information in order to reduce costs; and

(vi)  the avoidance or minimisation of litigation, costs, and inconvenience to the parties? in
Parallel Proceedings.

These Guidelines should be implemented in each jurisdiction in such manner as the
jurisdiction deems fit.?

These Guidelines are not intended to be exhaustive and in each case consideration ought to be
given to the special requirements in that case.

Courts should consider in all cases involving Parallel Proceedings whether and how to
implement these Guidelines. Courts should encourage and where necessary direct, if they have
the power to do so, the parties to make the necessary applications to the court to facilitate such
implementation by a protocol or order derived from these Guidelines, and encourage them to
act so as to promote the objectives and aims of these Guidelines wherever possible.

2 The ténn “parties” when used in these Guidelines shall be interpreted broadly.

3 Possible modalities for the implementation of these Guidelines include practice directions and commercial

guides.



I

ADOPTION & INTERPRETATION

Guideline 1:  In furtherance of paragraph F above, the courts should encourage administrators in
Parallel Proceedings to cooperate in all aspects of the case, including the necessity of notifying the
courts at the earliest practicable opportunity of issues present and potential that may (a) affect those
proceedings; and (b) benefit from communication and coordination between the courts. For the
purpose of these Guidelines, “administrator” includes a liquidator, trustee, judicial manager,
administrator in administration proceedings, debtor-in-possession in a reorganisation or scheme of
arrangement, or any fiduciary of the estate or person appointed by the court.

Guideline 2:  Where a court intends to apply these Guidelines (whether in whole or in part and with
or without modification) in particular Parallel Proceedings, it will need to do so by a protocol or an
order,* following an application by the parties or pursuant to a direction of the court if the court has the
power to do so.

Guideline 3:  Such protocol or order should promote the efficient and timely administration of
Parallel Proceedings. It should address the coordination of requests for court approvals of related
decisions and actions when required and communication with creditors and other parties. To the extent
possible, it should also provide for timesaving procedures to avoid unnecessary and costly court
hearings and other proceedings. -

Guideline 4:  These Guidelines when implemented are not intended to:

6 interfere with or derogate from the jurisdiction or the exercise of jurisdiction
by a court in any proceedings including its authority or supervision over an
administrator in those proceedings;

(i) interfere with or derogate from the rules or ethical principles by which an
administrator is bound according to any applicable law and professional rules;

(iii)  prevent a court from refusing to take an action that would be manifestly
contrary to the public policy of the jurisdiction; or

(iv) confer or change jurisdiction, alter substantive rights, interfere with any
function or duty arising out of any applicable law, or encroach upon any
applicable law.

Guideline 5:  For the avoidance of doubt, a protocol or ordér under these Guidelines is procedural in
nature. It should not constitute a limitation on or waiver by the court of any powers, responsibilities, or
authority or a substantive determination of any matter in controversy before the court or before the
other court or a waiver by any of the parties of any of their substantive rights and claims.

Guideline 6: In the interpretation of these Guidelines or any protocol or order under these
Guidelines, due regard shall be given to their international origin and to the need to promote good faith
and uniformity in their application.

4 In the normal case, the parties will agree on a protocol derived from these Guidelines and obtain the approval
of each court in which the protocol is to apply.
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Guideline 7: A court

COMMUNICATION BETWEEN COURTS

may receive communications from a foreign court and may respond directly

to them. Such communications may occur for the purpose of the orderly making of submissions and
rendering of decisions by the courts, and to coordinate and resolve any procedural, administrative or
preliminary matters relating to any joint hearing where Annex A is applicable. Such communications
may take place through the following methods or such other method as may be agreed by the two

courts in a specific case:

@

(i)

(iii)

Sending or transmitting copies of formal orders, judgments, opinions, reasons
for decision, endorsements, transcripts of proceedings or other documents
directly to the other court and providing advance notice to counsel for
affected parties in such manner as the court considers appropriate.

Directing counsel or other appropriate person to transmit or deliver copies of
documents, pleadings, affidavits, briefs or other documents that are filed or to
be filed with the court to the other court in such fashion as may be appropriate
and providing advance notice to counsel for affected parties in such manner as
the court considers appropriate.

Participating in two-way communications with the other court, by telephone
or video conference call or other electronic means, in which case Guideline 8
should be considered.

Guideline 8:  In the event of communications between courts, other than on administrative matters,
unless otherwise directed by any court involved in the communications whether on an ex parte basis or
otherwise, or permitted by a protocol, the following shall apply:

@)

v)

(vi)

(vii)

(viii)

In the normal case, parties may be present.

If the parties are entitled to be present, advance notice of the communications
shall be given to all parties in accordance with the rules of procedure
applicable in each of the courts to be involved in the communications.

The communications between the courts shall be recorded and may be
transcribed. A written transcript may be prepared from a recording of the
communications that, with the approval of each court involved in the
communications, may be treated as the official transcript of the
communications.

Copies of any recording of the communications, of any transcript of the
communications prepared pursuant to any direction of any court involved in
the communications, and of any official transcript prepared from a recording
may be filed as part of the record in the proceedings and made available to the
parties and subject to such directions as to confidentiality as any court may
consider appropriate.

The time and place for communications between the courts shall be as
directed by the courts. Personnel “other than judges in each court may
communicate with each other to establish appropriate arrangements for the
communications without the presence of the parties.



Guideline 9: A court may direct that notice of its proceedings be given to parties in proceedings in
another jurisdiction. All notices, applications, motions, and other materials served for purposes of the
proceedings before the court may be ordered to be provided to such other parties by making such
materials available electronically in a publicly accessible system or by facsimile transmission, certified
or registered mail or delivery by courier, or in such other manner as may be directed by the court in
accordance with the procedures applicable in the court.

APPEARANCE IN COURT

Guideline 10: A court may authorise a party, or an appropriate person, to appear before and be heard
by a foreign court, subject to approval of the foreign court to such appearance.

Guideline 11:  If permitted by its law and otherwise appropriate, a court may authorise a party to a
foreign proceeding, or an appropriate person, to appear and be heard by it without thereby becoming
subject to its jurisdiction.

CONSEQUENTIAL PROVISIONS

Guideline 12: A court shall, except on proper objection on valid grounds and then only to the extent
of such objection, recognise and accept as authentic the provisions of statutes, statutory or
administrative regulations, and rules of court of general application applicable to the proceedings in
other jurisdictions without further proof. For the avoidance of doubt, such recognition and acceptance
does not constitute recognition or acceptance of their legal effect or implications.

Guideline 13: A court shall, except upon proper objection on valid grounds and then only to the
extent of such objection, accept that orders made in the proceedings in other jurisdictions were duly
and properly made or entered on their respective dates and accept that such orders require no further
proof for purposes of the proceedings before it, subject to its law and all such proper reservations as in
the opinion of the court are appropriate regarding proceedings by way of appeal or review that are
actually pending in respect of any such orders. Notice of any amendments, modifications, extensions,
or appellate decisions with respect to such orders shall be made to the other court(s) involved in
Parallel Proceedings, as soon as jt is practicable to do so.

Guideline 14: A protocol, order or directions made by a court under these Guidelines is subject to
such amendments, modifications, and extensions as may be considered appropriate by the court, and to
reflect the changes and developments from time to time in any Paralle] Proceedings. Notice of such
amendments, modifications, or extensions shall be made to the other court(s) involved in Parallel
Proceedings, as soon as it is practicable to do so.

ANNEX A (JOINT HEARINGS)

Annex A to these Guidelines relates to guidelines on the conduct of joint hearings. Annex A shall be
applicable to, and shall form a part of these Guidelines, with respect to courts that may signify their
assent to Annex A from time to time. Parties are encouraged to address the matters set out in Annex A
in a protocol or order.

-~



ANNEX A: JOINT HEARINGS

A court may conduct a joint hearing with another court. In connection with any such joint
hearing, the following shall apply, or where relevant, be considered for inclusion in a protocol or

order:

(i)

(iii)

(iv)

)

(vi)

(vii)

(viii)

The implementation of this Annex shall not divest nor diminish any court’s respective
independent jurisdiction over the subject matter of proceedings. By implementing this
Annex, neither a court nor any party shall be deemed to have approved or engaged in
any infringement on the sovereignty of the other jurisdiction. :

Each court shall have sole and exclusive jurisdiction and power over the conduct of its
own proceedings and the hearing and determination of matters arising in its
proceedings.

Each court should be able simultaneously to hear the proceedings in the other court.
Consideration should be given as to how to provide the best audio-visual access
possible.

Consideration should be given to coordination of the process and format for
submissions and evidence filed or to be filed in each court.

A court may make an order permitting foreign counsel or any party in another
jurisdiction to appear and be heard by it. If such an order is made, consideration needs
to be given as to whether foreign counsel or any party would be submitting to the
jurisdiction of the relevant court and/or its professional regulations.

A court should be entitled to communicate with the other court in advance of a joint
hearing, with or without counsel being present, to establish the procedures for the
orderly making of submissions and rendering of decisions by the courts, and to

_ coordinate and resolve any procedural, administrative or preliminary matters relating

to the joint hearing.

A court, subsequent to the joint hearing, should be entitled to communicate with the
other court, with or without counsel present, for the purpose of determining
outstanding issues. Consideration should be given as to whether the issues include
procedural and/or substantive matters. Consideration should also be given as to
whether some or all of such communications should be recorded and preserved.
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