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HEARD: February 8, 2016

ENDORSEMENT

The Motion

[1] On February 8, 2016 | granted an order approving a SISP in respect of Danier Leather
Inc., with reasons to follow. These are those reasons.

[2] Danier filed a Notice of Intention to make a proposal under the BIA on February 4, 2016.
This is a motion to :

@ approve a stalking horse agreement and SISP;

(b) approve the payment of a break fee, expense reimbursement and signage costs
obligations in connection with the stalking horse agreement;

(©) authorize Danier to perform its obligations under engagement letters with its
financial advisors and a charge to secure success fees;
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(d) approve an Administration Charge;
(e) approve a D&O Charge;
(M approve a KERP and KERP Charge; and

) grant a sealing order in respect of the KERP and a stalking horse offer summary.

Background

[3] Danier is an integrated designer, manufacturer and retailer of leather and suede apparel
and accessories. Danier primarily operates its retail business from 84 stores located throughout
Canada. It does not own any real property. Danier employs approximately 1,293 employees.
There is no union or pension plan.

[4] Danier has suffered declining revenues and profitability over the last two years resulting
primarily from problems implementing its strategic plan. The accelerated pace of change in both
personnel and systems resulting from the strategic plan contributed to fashion and inventory
miscues which have been further exacerbated by unusual extremes in the weather and increased
competition from U.S. and international retailers in the Canadian retail space and the
depreciation of the Canadian dollar relative to the American dollar.

[5] In late 2014, Danier implemented a series of operational and cost reduction initiatives in
an attempt to return Danier to profitability. These initiatives included reductions to headcount,
marketing costs, procurement costs and capital expenditures, renegotiating supply terms,
rationalizing Danier's operations, improving branding, growing online sales and improving price
management and inventory mark downs. In addition, Danier engaged a financial advisor and
formed a special committee comprised of independent members of its board of directors to
explore strategic alternatives to improve Danier's financial circumstances, including soliciting an
acquisition transaction for Danier.

[6] As part of its mandate, the financial advisor conducted a seven month marketing process
to solicit offers from interested parties to acquire Danier. The financial advisor contacted
approximately 189 parties and provided 33 parties with a confidential information memorandum
describing Danier and its business. Over the course of this process, the financial advisor had
meaningful conversations with several interested parties but did not receive any formal offers to
provide capital and/or to acquire the shares of Danier. One of the principal reasons that this
process was unsuccessful is that it focused on soliciting an acquisition transaction, which
ultimately proved unappealing to interested parties as Danier's risk profile was too great. An
acquisition transaction did not afford prospective purchasers the ability to restructure Danier's
affairs without incurring significant costs.

[7] Despite Danier's efforts to restructure its financial affairs and turn around its operations,
Danier has experienced significant net losses in each of its most recently completed fiscal years
and in each of the two most recently completed fiscal quarters in the 2016 fiscal year. Danier
currently has approximately $9.6 million in cash on hand but is projected to be cash flow
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negative every month until at least September 2016. Danier anticipated that it would need to
borrow under its loan facility with CIBC by July 2016. CIBC has served a notice of default and
indicate no funds will be advanced under its loan facility. In addition, for the 12 months ending
December 31, 2015, 30 of Danier's 84 store locations were unprofitable. If Danier elects to close
those store locations, it will be required to terminate the corresponding leases and will face
substantial landlord claims which it will not be able to satisfy in the normal course.

[8] Danier would not have had the financial resources to implement a restructuring of its
affairs if it had delayed a filing under the BIA until it had entirely used up its cash resources.
Accordingly, on February 4, 2016, Danier commenced these proceedings for the purpose of
entering into a stalking horse agreement and implementing the second phase of the SISP.

The Stalking Horse Agreement

[9] The SISP is comprised of two phases. In the first phase, Danier engaged the services of
its financial advisor to find a stalking horse bidder. The financial advisor corresponded with 22
parties, 19 of whom had participated in the 2015 solicitation process and were therefore familiar
with Danier. In response, Danier received three offers and, with the assistance of the financial
advisor and the Proposal Trustee, selected GA Retail Canada or an affiliate (the "Agent”) as the
successful bid. The Agent is an affiliate of Great American Group, which has extensive
experience in conducting retail store liquidations.

[10] On February 4, 2016, Danier and the Agent entered into the stalking horse agreement,
subject to Court approval. Pursuant to the stalking horse agreement, the Agent will serve as the
stalking horse bid in the SISP and the exclusive liquidator for the purpose of disposing of
Danier's inventory. The Agent will dispose of the merchandise by conducting a "store closing”
or similar sale at the stores.

[11]  The stalking horse agreement provides that Danier will receive a net minimum amount
equal to 94.6% of the aggregate value of the merchandise, provided that the value of the
merchandise is no less than $22 million and no more than $25 million. After payment of this
amount and the expenses of the sale, the Agent is entitltd to retain a 5% commission. Any
additional proceeds of the sale after payment of the commission are divided equally between the
Agent and Danier.

[12] The stalking horse agreement also provides that the Agent is entitled to (a) a break fee in
the amount of $250,000; (b) an expense reimbursement for its reasonable and documented out-
of-pocket expenses in an amount not to exceed $100,000; and (c) the reasonable costs, fees and
expenses actually incurred and paid by the Agent in acquiring signage or other advertising and
promotional material in connection with the sale in an amount not to exceed $175,000, each
payable if another bid is selected and the transaction contemplated by the other bid is completed.
Collectively, the break fee, the maximum amount payable under the expense reimbursement and
the signage costs obligations represent approximately 2.5% of the minimum consideration
payable under the stalking horse agreement. Another liquidator submitting a successful bid in
the course of the SISP will be required to purchaser the signage from the Agent at its cost.
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[13] The stalking horse agreement is structured to allow Danier to proceed with the second
phase of the SISP and that process is designed to test the market to ascertain whether a higher or
better offer can be obtained from other parties. While the stalking horse agreement contemplates
liquidating Danier's inventory, it also establishes a floor price that is intended to encourage
bidders to participate in the SISP who may be interested in going concern acquisitions as well.

The SISP

[14] Danier, in consultation with the Proposal Trustee and financial advisor, have established
the procedures which are to be followed in conducting the second phase of the SISP.

[15] Under the SISP, interested parties may make a binding proposal to acquire the business
or all or any part of Danier's assets, to make an investment in Danier or to liquidate Danier's
inventory and furniture, fixtures and equipment.

[16] Danier, in consultation with the Proposal Trustee and its financial advisors, will evaluate
the bids and may (a) accept, subject to Court approval, one or more bids, (b) conditionally
accept, subject to Court approval, one or more backup bids (conditional upon the failure of the
transactions contemplated by the successful bid to close, or (c) pursue an auction in accordance
with the procedures set out in the SISP.

[L7] The key dates of the second phase of the SISP are as follows:
Q) The second phase of the SISP will commence upon approval by the Court
2 Bid deadline: February 22, 2016

(3) Advising interested parties whether bids constitute “qualified bids™
No later than two business days after bid deadline

4) Determining successful bid and back-up bid (if there is no auction):
No later than five business days after bid deadline

(5) Advising qualified bidders of auction date and location (if applicable):
No later than five business days after bid deadline

(6) Auction (if applicable): No later than seven business days after bid deadline

(7) Bringing motion for approval: Within ~ five  business days  following
determination by Danier of the successful bid (at auction or otherwise)

8) Back-Up bid expiration date: No later than 15 business days after the bid
deadline, unless otherwise agreed

9) Outside date: No later than 15 business days after the bid deadline
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[18] The timelines in the SISP have been designed with regard to the seasonal nature of the
business and the fact that inventory values will depreciate significantly as the spring season
approaches. The timelines also ensure that any purchaser of the business as a going concern has
the opportunity to make business decisions well in advance of Danier's busiest season, being
falllwinter. These timelines are necessary to generate maximum value for Danier's stakeholders
and are sufficient to permit prospective bidders to conduct their due diligence, particularly in
light of the fact that is expected that many of the parties who will participate in the SISP also
participated in the 2015 solicitation process and were given access to a data room containing
non-public information about Danier at that time.

[19] Danier does not believe that there is a better viable alternative to the proposed SISP and
stalking horse agreement.

[20] The use of a sale process that includes a stalking horse agreement maximizes value of a
business for the benefit of its stakeholders and enhances the fairness of the sale process. Stalking
horse agreements are commonly used in insolvency proceedings to facilitate sales of businesses
and assets and are intended to establish a baseline price and transactional structure for any
superior bids from interested parties, CCM Master Qualified Fund Ltd. v. blutip Power
Technologies, 2012 ONSC 1750 at para. 7 [Commercial List].

[21] The Court's power to approve a sale of assets in a proposal proceeding is codified in
section 65.13 of the BIA, which sets out a list of non-exhaustive factors for the Court to consider
in determining whether to approve a sale of the debtor's assets outside the ordinary course of
business. This Court has considered section 65.13 of the BIA when approving a stalking horse
sale process under the BIA, Re Colossus Minerals Inc., 2014 CarswellOnt 1517 at paras. 22-26
(S.C.J).

[22] A distinction has been drawn, however, between the approval of a sale process and the
approval of an actual sale. Section 65.13 is engaged when the Court determines whether to
approve a sale transaction arising as a result of a sale process, it does not necessarily address the
factors a court should consider when deciding whether to approve the sale process itself.

[23] In Re Brainhunter, the Court considered the criteria to be applied on a motion to approve
a stalkking horse sale process in a restructuring proceeding under the Companies' Creditors
Arrangement Act. Citing his decision in Nortel, Justice Morawetz (as he then was) confirmed
that the following four factors should be considered by the Court in the exercise of its discretion
to determine if the proposed sale process should be approved:

Q) Is a sale transaction warranted at this time?
2) Will the sale benefit the whole “economic community'*?

(3) Do any of the debtors' creditors have a bona fide reason to object to a sale of the
business?

4) Is there a better viable alternative?
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Re Brainhunter, 2009 CarswellOnt 8207 at paras. 13-17 (S.C.J. [Commercial List]); Re Nortel
Networks Corp., 2009 CarswellOnt 4467 at para. 49 (S.C.J. [Commercial List]).

[24] While Brainhunter and Nortel both dealt with a sale process under the CCAA, the Court
has recognized that the CCAA is an analogous restructuring statute to the proposal provisions of
the BIA, Re Ted Leroy Trucking [Century Services] Ltd., 2010 SCC 60 at para 24; Re Indalex
Ltd., [2013] 1 S.C.R. 271 at paras. 50-51.

[25]  Furthermore, in Mustang, this Court applied the Nortel criteria on a motion to approve a
sale process backstopped by a stalking horse bid in a proposal proceeding under the BIA, Re
Mustang GP Ltd., 2015 CarswellOnt 16398 at paras. 37-38 (S.C.J.).

[26] These proceedings are premised on the implementation of a sale process using the
stalking horse agreement as the minimum bid intended to maximize value and act as a baseline
for offers received in the SISP. In the present case, Danier is seeking approval of the stalking
horse agreement for purposes of conducting the SISP only.

[27] The SISP is warranted at this time for a number of reasons.

[28] First, Danier has made reasonable efforts in search of alternate financing or an acquisition
transaction and has attempted to restructure its operations and financial affairs since 2014, all of
which has been unsuccessful. At this juncture, Danier has exhausted all of the remedies
available to it outside of a Court-supervised sale process. The SISP will result in the most viable
alternative for Danier, whether it be a sale of assets or the business (through an auction or
otherwise) or an investment in Danier.

[29] Second, Danier projects that it will be cash flow negative for the next six months and it is
clear that Danier will be unable to borrow under the CIBC loan facility to finance its operations
(CIBC gave notice of default upon Danier’s filing of the NOI). If the SISP is not implemented in
the immediate future, Danier's revenues will continue to decline, it will incur significant costs
and the value of the business will erode, thereby decreasing recoveries for Danier's stakeholders.

[30] Third, the market for Danier's assets as a going concern will be significantly reduced if
the SISP is not implemented at this time because the business is seasonal in nature. Any
purchaser of the business as a going concern will need to make decisions about the raw materials
it wishes to acquire and the product lines it wishes to carry by March 2016 in order to be
sufficiently prepared for the falllwinter season, which has historically been Danier's busiest.

[31] Danier and the Proposal Trustee concur that the SISP and the stalking horse agreement
will benefit the whole of the economic community. In particular:

@ the stalking horse agreement will establish the floor price for Danier's inventory,
thereby maximizing recoveries;

(b) the SISP will subject the assets to a public marketing process and permit higher
and better offers to replace the Stalking horse agreement; and
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(©) should the SISP result in a sale transaction for all or substantially all of Danier's
assets, this may result in the continuation of employment, the assumption of lease
and other obligations and the sale of raw materials and inventory owned by
Danier.

[32] There have been no expressed creditor concerns with the SISP as such. The SISP is an
open and transparent process. Absent the stalking horse agreement, the SISP could potentially
result in substantially less consideration for Danier’s business and/or assets.

[33] Given the indications of value obtained through the 2015 solicitation process, the stalking
horse agreement represents the highest and best value to be obtained for Danier's assets at this
time, subject to a higher offer being identified through the SISP.

[34] Section 65.13 of the BIA is also indirectly relevant to approval of the SISP. In deciding
whether to grant authorization for a sale, the court is to consider, among other things:

@ whether the process leading to the proposed sale or disposition was reasonable in
the circumstances;

(b) whether the trustee approved the process leading to the proposed sale or
disposition;

©) whether the trustee filed with the court a report stating that in their opinion the
sale or disposition would be more beneficial to the creditors than a sale or
disposition under a bankruptcy;

(d) the extent to which the creditors were consulted,;

(e) the effects of the proposed sale or disposition on the creditors and other interested
parties; and

(M whether the consideration to be received for the assets is reasonable and fair,
taking into account their market value.

[35] In the present case, in addition to satisfying the Nortel criteria, the SISP will result in a
transaction that is at least capable of satisfying the 65.13 criteria. | say this for the following
reasons.

[36] The SISP is reasonable in the circumstances as it is designed to be flexible and allows
parties to submit an offer for some or all of Danier's assets, make an investment in Danier or
acquire the business as a going concern. This is all with the goal of improving upon the terms of
the stalking horse agreement. The SISP also gives Danier and the Proposal Trustee the right to
extend or amend the SISP to better promote a robust sale process.

[37] The Proposal Trustee and the financial advisor support the SISP and view it as reasonable
and appropriate in the circumstances.
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[38] The duration of the SISP is reasonable and appropriate in the circumstances having
regard to Danier's financial situation, the seasonal nature of its business and the fact that many
potentially interested parties are familiar with Danier and its business given their participation in
the 2015 solicitation process and/or the stalking horse process.

[39] A sale process which allows Danier to be sold as a going concern would likely be more
beneficial than a sale under a bankruptcy, which does not allow for the going concern option.

[40] Finally, the consideration to be received for the assets under the stalking horse agreement
appears at this point, to be prima facie fair and reasonable and represents a fair and reasonable
benchmark for all other bids in the SISP.

The Break Fee

[41] Break fees and expense and costs reimbursements in favour of a stalking horse bidder are
frequently approved in insolvency proceedings. Break fees do not merely reflect the cost to the
purchaser of putting together the stalking horse bid. A break fee may be the price of stability,
and thus some premium over simply providing for out of pocket expenses may be expected,
Daniel R. Dowdall & Jane O. Dietrich, "Do Stalking Horses Have a Place in Intra-Canadian
Insolvencies”, 2005 ANNREVINSOLV 1 at 4.

[42] Break fees in the range of 3% and expense reimbursements in the range of 2% have
recently been approved by this Court, Re Nortel Networks Corp., [2009] O.J. No. 4293 at paras.
12 and 26 (S.C.J. [Commercial List]); Re W.C. Wood Corp. Ltd., [2009] O.J. No. 4808 at para. 3
(S.C.J. [Commercial List], where a 4% break fee was approved.

[43] The break fee, the expense reimbursement and the signage costs obligations in the
stalking horse agreement fall within the range of reasonableness. Collectively, these charges
represent approximately 2.5% of the minimum consideration payable under the stalking horse
agreement. In addition, if a liquidation proposal (other than the stalking horse agreement) is the
successful bid, Danier is not required to pay the signage costs obligations to the Agent. Instead,
the successful bidder will be required to buy the signage and advertising material from the Agent
at cost.

[44] In the exercise of its business judgment, the Board unanimously approved the break fee,
the expense reimbursement and the signage costs obligations. The Proposal Trustee and the
financial advisor have both reviewed the break fee, the expense reimbursement and the signage
costs obligations and concluded that each is appropriate and reasonable in the circumstances. In
reaching this conclusion, the Proposal Trustee noted, among other things, that:

(i) the maximum amount of the break fee, expense reimbursement and signage costs
obligations represent, in the aggregate 2.5% of the imputed value of the
consideration under the stalking horse agreement, which is within the normal
range for transactions of this nature;
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(i)  each stalking horse bidder required a break fee and expense reimbursement as part

of their proposal in the stalking horse process;

(iii)  without these protections, a party would have little incentive to act as the stalking
horse bidder; and

(iv)  the quantum of the break fee, expense reimbursement and signage costs
obligations are unlikely to discourage a third party from submitting an offer in the
SISP.
[45] Ifind the break fee to be reasonable and appropriate in the circumstances.

Financial Advisor Success Fee and Charge

[46] Danier is seeking a charge in the amount of US$500,000 to cover its principal financial
advisor's (Concensus) maximum success fees payable under its engagement letter.  The
Consensus Charge would rank behind the existing security, pari passu with the Administration
Charge and ahead of the D&O Charge and KERP Charge.

[47] Orders approving agreements with financial advisors have frequently been made in
insolvency proceedings, including CCAA proceedings and proposal proceedings under the BIA.
In determining whether to approve such agreements and the fees payable thereunder, courts have
considered the following factors, among others:

@ whether the debtor and the court officer overseeing the proceedings believe that
the quantum and nature of the remuneration are fair and reasonable;

(b) whether the financial advisor has industry experience and/or familiarity with the
business of the debtor; and

©) whether the success fee is necessary to incentivize the financial advisor.

Re Sino-Forest Corp., 2012 ONSC 2063 at paras. 46-47 [Commercial List]; Re Colossus
Minerals Inc.,supra.

[48] The SISP contemplates that the financial advisor will continue to be intimately involved
in administering the SISP.

[49] The financial advisor has considerable experience working with distressed companies in
the retail sector that are in the process of restructuring, including seeking strategic partners
and/or selling their assets. In the present case, the financial advisor has assisted Danier in its
restructuring efforts to date and has gained a thorough and intimate understanding of the
business. The continued involvement of the financial advisor is essential to the completion of a
successful transaction under the SISP and to ensuring a wide-ranging canvass of prospective
bidders and investors.
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[50] In light of the foregoing, Danier and the Proposal Trustee are in support of incentivizing
the financial advisor to carry out the SISP and are of the view that the quantum and nature of the
remuneration provided for in the financial advisor’s engagement letter are reasonable in the
circumstances and will incentivize the Financial advisor.

[51] Danier has also engaged OCI to help implement the SISP in certain international markets
in the belief that OCI has expertise that warrants this engagement. OCI may be able to identify a
purchaser or strategic investor in overseas markets which would result in a more competitive
sales process. OCI will only be compensated if a transaction is originated by OCI or OCI
introduces the ultimate purchaser and/or investor to Danier.

[52] Danier and the Proposal Trustee believe that the quantum and nature of the success fee
payable under the OCI engagement letter is reasonable in the circumstances.  Specifically,
because the fees payable to OCI are dependent on the success of transaction or purchaser or
investor originated by OCI, the approval of this fee is necessary to incentivize OCI.

[53] Accordingly, an order approving the financial advisor and OCI engagement letters is
appropriate.

[54] A charge ensuring payment of the success fee is also appropriate in the circumstances, as
noted below.

Administration Charge

[55] In order to protect the fees and expenses of each of the Proposal Trustee, its counsel,
counsel to Danier, the directors of Danier and their counsel, Danier seeks a charge on its property
and assets in the amount of $600,000. The Administration Charge would rank behind the
existing security, pari passu with the Consensus Charge and ahead of the D&O Charge and
KERP Charge. It is supported by the Proposal Trustee.

[56] Section 64.2 of the BIA confers on the Court the authority to grant a charge in favour of
financial, legal or other professionals involved in proposal proceedings under the BIA.

[57] Administration and financial advisor charges have been previously approved in
insolvency proposal proceedings, where, as in the present case, the participation of the parties
whose fees are secured by the charge is necessary to ensure a successful proceeding under the
BIA and for the conduct of a sale process, Re Colossus Minerals Inc., 2014 CarswellOnt 1517 at
paras. 11-15 (S.C.J.).

[58] This is an appropriate circumstance for the Court to grant the Administration Charge.
The quantum of the proposed Administration Charge is fair and reasonable given the nature of
the SISP. Each of the parties whose fees are to be secured by the Administration Charge has
played (and will continue to play) a critical role in these proposal proceedings and in the SI. The
Administration Charge is necessary to secure the full and complete payment of these fees.
Finally, the Administration Charge will be subordinate to the existing security and does not
prejudice any known secured creditor of Danier.
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D&O Charge

[59] The directors and officers have been actively involved in the attempts to address Danier's
financial  circumstances, including through exploring strategic alternatives, implementing a
turnaround plan, devising the SISP and the commencement of these proceedings. The directors
and officers are not prepared to remain in office without certainty with respect to coverage for
potential personal liability if they continue in their current capacities.

[60] Danier maintains directors and officers insurance with various insurers.  There are
exclusions in the event there is a change in risk and there is potential for there to be insufficient
funds to cover the scope of obligations for which the directors and officers may be found
personally liable (especially given the significant size of the Danier workforce).

[61] Danier has agreed, subject to certain exceptions, to indemnify the directors and officers to
the extent that the insurance coverage is insufficient. Danier does not anticipate it will have
sufficient funds to satisfy those indemnities if they were ever called upon.

[62] Danier seeks approval of a priority charge to indemnify its directors and officers for
obligations and liabilities they may incur in such capacities from and after the filing of the NOI.
It is proposed that the D&O Charge be in an amount not to exceed $4.9 million and rank behind
the existing security, the Administration Charge and the Consensus Charge but ahead of the
KERP Charge.

[63] The amount of the D&O Charge is based on payroll obligations, vacation pay obligations,
employee source deduction obligations and sales tax obligations that may arise during these
proposal proceedings. It is expected that all of these amounts will be paid in the normal course
as Danier expects to have sufficient funds to pay these amounts. Accordingly, it is unlikely that
the D&O charge will be called upon.

[64] The Court has the authority to grant a directors' and officers’ charge under section 64.1 of
the BIA.

[65] In Colossus Minerals and Mustang, supra, this Court approved a directors' and officers'
charge in circumstances similar to the present case where there was uncertainty that the existing
insurance was sufficient to cover all potential claims, the directors and officers would not
continue to provide their services without the protection of the charge and the continued
involvement of the directors and officers was critical to a successful sales process under the BIA.

[66] Iapprove the D&O Charge for the following reasons.

[67] The D&O Charge will only apply to the extent that the directors and officers do not have
coverage under the existing policy or Danier is unable to satisfy its indemnity obligations.

[68] The directors and officers of Danier have indicated they will not continue their
involvement with Danier without the protection of the D&O Charge yet their continued
involvement is critical to the successful implementation of the SISP.
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[69] The D&O Charge applies only to claims or liabilities that the directors and officers may
incur after the date of the NOI and does not cover misconduct or gross negligence.

[70] The Proposal Trustee supports the D&O Charge, indicating that the D&O Charge is
reasonable in the circumstances.

[71] Finally, the amount of the D&O Charge takes into account a number of statutory
obligations for which directors and officers are liable if Danier fails to meet these obligations.
However, it is expected that all of these amounts will be paid in the normal course. Danier
expects to have sufficient funds to pay these amounts. Accordingly, it is unlikely that the D&O
charge will be called upon.

Key Employee Retention Plan and Charge

[72] Danier developed a key employee retention plan (the "KERP") that applies to 11 of
Danier's employees, an executive of Danier and Danier's consultant, all of whom have been
determined to be critical to ensuring a successful sale or investment transaction. The KERP was
reviewed and approved by the Board.

[73] Under the KERP, the key employees will be eligible to receive a retention payment if
these employees remain actively employed with Danier until the earlier of the completion of the
SISP, the date upon which the liquidation of Danier's inventory is complete, the date upon which
Danier ceases to carry on business, or the effective date that Danier terminates the services of
these employees.

[74] Danier is requesting approval of the KERP and a charge for up to $524,000 (the "KERP
Charge™) to secure the amounts payable thereunder. The KERP Charge will rank in priority to
all claims and encumbrances other than the existing security, the Administration Charge, the
Consensus Charge and the D&O Charge.

[75] Key employee retention plans are approved in insolvency proceedings where the
continued employment of key employees is deemed critical to restructuring efforts, Re Nortel
Networks Corp. supra.

[76] In Re Grant Forest Products Inc., Newbould J. set out a non-exhaustive list of factors
that the court should consider in determining whether to approve a key employee retention plan,
including the following:

@ whether the court appointed officer supports the retention plan;

(b) whether the key employees who are the subject of the retention plan are likely to
pursue other employment opportunities absent the approval of the retention plan;

©) whether the employees who are the subject of the retention plan are truly "key
employees” whose continued employment is critical to the successful
restructuring of Danier;
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(d) whether the quantum of the proposed retention payments is reasonable; and

(e) the business judgment of the board of directors regarding the necessity of the
retention payments.

Re Grant Forest Products Inc., [2009] O.J. No. 3344 at paras. 8-22 (S.C.J. [Commercial List]).

[77] While Re Grant Forest Products Inc. involved a proceeding under the CCAA, key
employee retention plans have frequently been approved in proposal proceedings under the BIA,
see, for example, In the Matter of the Notice of Intention of Starfield Resources Inc., Court File
No. CV-13-10034-00CL, Order dated March 15, 2013 at para. 10.

[78] The KERP and the KERP Charge are approved for the following reasons:
(i) the Proposal Trustee supports the granting of the KERP and the KERP Charge;

(i) absent approval of the KERP and the KERP Charge, the key employees who are
the subject of the KERP will have no incentive to remain with Danier throughout
the SISP and are therefore likely to pursue other employment opportunities;

(iii)  Danier has determined that the employees who are the subject of the KERP are
critical to the implementation of the SISP and a completion of a successful sale or
investment transaction in respect of Danier;

(iv)  the Proposal Trustee is of the view that the KERP and the quantum of the
proposed retention payments is reasonable and that the KERP Charge will provide
security for the individuals entitld to the KERP, which will add stability to the
business during these proceedings and will assist in maximizing realizations; and

v) the KERP was reviewed and approved by the Board.

Sealing Order

[79] There are two documents which are sought to be sealed: 1) the details about the KERP;
and 2) the stalking horse offer summary.

[80] Section 137(2) of the Courts of Justice Act provides the court with discretion to order that
any document filed in a civil proceeding can be treated as confidential, sealed, and not form part
of the public record.

[81] In Sierra Club of Canada v. Canada (Minister of Finance), the Supreme Court of Canada
held that courts should exercise their discretion to grant sealing orders where:

Q) the order is necessary to prevent a serious risk to an important interest, including a
commercial interest, because reasonable alternative measures will not prevent the
risk; and
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2) the salutary effects of the order outweigh its deleterious effects, including the
effects on the right of free expression, which includes the public interest in open
and accessible court proceedings.

[2002] S.C.J. No. 42 at para. 53 (S.C.C.).

[82] In the insolvency context, courts have applied this test and authorized sealing orders over
confidential or commercially sensitive documents to protect the interests of debtors and other
stakeholders, Re Stelco Inc., [2006] O.J. No. 275 at paras. 2-5 (S.C.J. [Commercial List]); Re
Nortel Networks Corp., supra.

[83] It would be detrimental to the operations of Danier to disclose the identity of the
individuals who will be receiving the KERP payments as this may result in other employees
requesting such payments or feeling underappreciated.  Further, the KERP evidence involves
matters of a private, personal nature.

[84] The offer summary contains highly sensitive commercial information about Danier, the
business and what some parties, confidentially, were willing to bid for Danier’s assets.
Disclosure of this information could undermine the integrity of the SISP. The disclosure of the
offer summary prior to the completion of a final transaction under the SISP would pose a serious
risk to the SISP in the event that the transaction does not close. Disclosure prior to the
completion of a SISP would jeopardize value-maximizing dealings with any future prospective
purchasers or liquidators of Danier's assets. There is a public interest in maximizing recovery in
an insolvency that goes beyond each individual case.

[85] The sealing order is necessary to protect the important commercial interests of Danier
and other stakeholders. This salutary effect greatly outweighs the deleterious effects of not
sealing the KERPs and the offer summary, namely the lack of immediate public access to a
limited number of documents filed in these proceedings.

[86] As a result, the Sierra Club test for a sealing order has been met. The material about the
KERP and the offer summary shall not form part of the public record pending completion of
these proposal proceedings.

Penny J.

Date: February 10, 2016

2016 ONSC 1044 (CanLlI)
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ENDORSEMENT

[1] KERP is an acronym for key employee retention plan. In the Initial Order of June 25,
2009, a KERP agreement between Grant Forest Products Inc. and Mr. Peter Lynch was approved
and a KERP charge on all of the property of the applicants as security for the amounts that could
be owing to Mr. Lynch under the KERP agreement was granted to Mr. Lynch ranking after the
Administration Charge and the Investment Offering Advisory Charge. The Initial Order was
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made without prejudice to the right of GE Canada Leasing Services Company (“GE Canada’) to

move to oppose the KERP provisions.

[2] GE Canada has now moved for an order to delete the KERP provisions in the Initial
Order. GE Canada takes the position that these KERP provisions have the effect of preferring
the interest of Mr. Lynch over the interest of the other creditors, including GE Canada.

KERP Agreement and Charge

[3] The applicant companies have been a leading manufacturer of oriented strand board and
have interestsin three mills in Canada and two millsin the United States. The parent company is
Grant Forest Products Inc. Grant Forest was founded by Peter Grant Sr. in 1980 and is privately
owned by the Grant family. Peter Grant Sr. is the CEO, his son, Peter Grant Jr., is the president,
having worked in the business for approximately fourteen years. Peter Lynch is 58 yearsold. He
practised corporate commercial law from 1976 to 1993 during which time he acted on occasion
for members of the Grant family. In 1993 he joined the business and became executive vice-
president of Grant Forest. Mr. Lynch owns no shares in the business.

[4] The only KERP agreement made was between Grant Forest and Mr. Lynch. It provides
that if at any time before Mr. Lynch turns 65 years of age a termination event occurs, he shall be
paid three times his then base salary. A termination event is defined as the termination of his
employment for any reason other than just cause or resignation, constructive dismissal, the sale
of the business or a material part of the assets, or a change of control of the company. The
agreement provided that the obligation was to be secured by a letter of credit and that if the
company made an application under the CCAA it would seek an order creating a charge on the
assets of the company with priority satisfactory to Mr. Lynch. That provision led to the KERP
chargein the Initial Order.

Creditors of the Applicants

2009 CanLll 42046 (ON SC)
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[5] Grant Forest has total funded debt obligations of approximately $550 million in two
levels of primary secured debt. Thefirst lien lenders, for whom TD Bank is the agent, are owed

approximately $400 million. The second lien lenders are owed approximately $150 million.

[6] Grant Forest has unsecured trade creditors of over $4 million as well as other unsecured
debt obligations. GE Canada is an unsecured creditor of Grant Forest pursuant to a master
aircraft leasing agreement with respect to three aircraft which have now been returned to GE
Canada. GE Canada expects that after the aircraft have been sold, it will have a deficiency claim

of approximately U.S. $6.5 million.

[7] The largest unsecured creditor is a numbered company owned by the Grant family
interests which is owed approximately $50 million for debt financing provided to the business.

Analysis

[8] Whether KERP provisions such as the ones in this case should be ordered in a CCAA
proceeding is a matter of discretion. While there are a small number of cases under the CCAA
dealing with this issue, it certainly cannot be said that there is any established body of case law
settling the principles to be considered. In Houlden & Morawetz Bankruptcy and Insolvency
Analysis, West Law, 2009, it is stated:

In some instances, the court supervising the CCAA proceeding will authorize akey
employee retention plan or key employee incentive plan. Such plans are aimed at
retaining employees that are important to the management or operations of the
debtor company in order to keep their skills within the company at a time when
they are likely to look for other employment because of the company's financial
distress. (Underlining added)

[9] In Canadian Insolvency in Canada by Kevin P. McElcheran (LexisNexis - Butterworths)
at p. 231, it is stated:

KERPs and special director compensation arrangements are heavily negotiated
and controversial arrangements. ... Because of the controversial nature of KERP
arrangements, it is important that any proposed KERP be scrutinized carefully by
the monitor with a view to insisting that only true key employees are covered by
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the plan and that the KERP will not do more harm than good by failing to include

the truly key employees and failing to treat them fairly. (Underlining added)
[10] | accept these statements as generally applicable. In my view it is quite clear on the basis
of the record before me that the KERP agreement and charge contained in the Initial Order are
appropriate and should be maintained. There are a number of reasons for this.

[11] The Monitor supports the KERP agreement and charge. Mr. Morrison has stated in the
third report of the Monitor that as Mr. Lynch is a very seasoned executive, the Monitor would
expect that he would consider other employment options if the KERP agreement were not
secured by the KERP charge, and that his doing so could only distract from the marketing
process that is underway with respect to the assets of the applicants. The Monitor has expressed
the view that Mr. Lynch continuing role as a senior executive is important for the stability of the

business and to enhance the effectiveness of the marketing process.

[12] Mr. Hap Stephen, the Chairman and CEO of Stonecrest Capital Inc., appointed as the
Chief Restructuring Advisor of the applicantsin the Initial Order, pointed out in his affidavit that
Mr. Lynch is the only senior officer of the applicants who is not a member of the Grant family
and who works from Grant Forest’s executive office in Toronto. He has sworn that the history,
knowledge and stability that Mr. Lynch provides the applicantsis crucial not only in dealing with
potential investors during the restructuring to provide them with information regarding the
applicants' operations, but also in making decisions regarding operations and management on a
day-to-day basis during this period. He states that it would be extremely difficult at this stage of
the restructuring to find a replacement to fulfill Mr. Lynch’s current responsibilities and he has
concern that if the KERP provisions in the Initial Order are removed, Mr. Lynch may begin to
search for other professional opportunities given the uncertainty of his present position with the
applicants. Mr. Stephen strongly supports the inclusion of the KERP provisions in the Initia
Order.

[13] Itiscontended on behaf of GE Canada that thereis little evidence that Mr. Lynch has or
will be foregoing other employment opportunities. Reliance is placed upon a statement of Leitch
R.S.J. in Textron Financial Canada Ltd. v. Beta Brands Ltd. (2007), 36 C.B.R. (5™) 296. In that
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case Leitch J. refused to approve a KERP arrangement for a number of reasons, including the
fact that there was no contract for the proposed payment and it had not been reviewed by the
court appointed receiver who was applying to the court for directions. Leitch J. stated in
distinguishing the case before her from Re Warehouse Drug Sore Ltd., [2006] O.J. No. 3416,
that there was no suggestion that any of the key employees in the case before her had alternative
employment opportunities that they chose to forego.

[14] | do not read the decision of Leitch J. in Textron to state that there must be an alternative
job that an employee chose to forego in order for a KERP arrangement to be approved. It was
only adistinguishing fact in the case before her from the Warehouse Drug Store case. Moreover,
| do not think that a court should be hamstrung by any such rule in a matter that is one of
discretion depending upon the circumstances of each case. The statement in Houlden Morawetz
to which | have earlier referred that a KERP plan is aimed at retaining important employees
when they are likely to look for other employment indicates a much broader intent, i.e. for a key
employee who is likely to look for other employment rather than a key employee who has been
offered another job but turned it down. In Re Nortel Networks Corp. [2009] O.J. No. 1188,
Morawetz J. approved a KERP agreement in circumstances in which there was a “ potential” loss
of management at the time who were sought after by competitors. To require a key employee to
have already received an offer of employment from someone else before a KERP agreement

could be justified would not in my view be something that is necessary or desirable.

[15] Inthis case, the concern of the Monitor and of Mr. Stephen that Mr. Lynch may consider
other employment opportunities if the KERP provisions are not kept in place is not an idle
concern. On his cross-examination on July 28, 2009, Mr. Lynch disclosed that recently he was
approached on an unsolicited basis to submit to an interview for a position of CEO of another
company in adifferent sector. He declined to be interviewed for the position. He stated that the
KERP provisions played arole in his decision which might well have been different if the KERP
provisions did not exist. This evidence is not surprising and quite understandable for a person of

Mr. Lynch’s age in the uncertain circumstances that exist with the applicants’ business.

2009 CanLll 42046 (ON SC)


ean
Highlight
case Leitch J. refused to approve a KERP arrangement for a number of reasons, including the

fact that there was no contract for the proposed payment and it had not been reviewed by the

court appointed receiver who was applying to the court for directions. Leitch J. stated in

distinguishing the case before her from Re Warehouse Drug Store Ltd., [2006] O.J. No. 3416,

that there was no suggestion that any of the key employees in the case before her had alternative

employment opportunities that they chose to forego.

[14] I do not read the decision of Leitch J. in Textron to state that there must be an alternative

job that an employee chose to forego in order for a KERP arrangement to be approved. It was

only a distinguishing fact in the case before her from the Warehouse Drug Store case. Moreover,

I do not think that a court should be hamstrung by any such rule in a matter that is one of

discretion depending upon the circumstances of each case. The statement in Houlden Morawetz

to which I have earlier referred that a KERP plan is aimed at retaining important employees

when they are likely to look for other employment indicates a much broader intent, i.e. for a key

employee who is likely to look for other employment rather than a key employee who has been

offered another job but turned it down. In Re Nortel Networks Corp. [2009] O.J. No. 1188,

Morawetz J. approved a KERP agreement in circumstances in which there was a “potential” loss

of management at the time who were sought after by competitors. To require a key employee to

have already received an offer of employment from someone else before a KERP agreement

could be justified would not in my view be something that is necessary or desirable.

[15] In this case, the concern of the Monitor and of Mr. Stephen that Mr. Lynch may consider

other employment opportunities if the KERP provisions are not kept in place is not an idle

concern. On his cross-examination on July 28, 2009, Mr. Lynch disclosed that recently he was

approached on an unsolicited basis to submit to an interview for a position of CEO of another

company in a different sector. He declined to be interviewed for the position. He stated that the

KERP provisions played a role in his decision which might well have been different if the KERP

provisions did not exist. This evidence is not surprising and quite understandable for a person of

Mr. Lynch’s age in the uncertain circumstances that exist with the applicants’ business.




Page: 6

[16] Itisaso contended by GE Canada that Mr. Lynch shares responsibilities with Mr. Grant
Jr., the implication being that Mr. Lynch is not indispensable. This contention is contrary to the
views of the Monitor and Mr. Stephen and is not supported by any cogent evidence. It also does
not take into account the different status of Mr. Lynch and Mr. Grant Jr. Mr. Lynch is not a
shareholder. One can readily understand that a prospective bidder in the marketing process that
is now underway might want to hear from an experienced executive of the company who is not a
shareholder and thus not conflicted. Mr. Dunphy on behalf of the Monitor submitted that Mr.
Lynch is the only senior executive independent of the shareholders and that it is the Monitor's
view that an unconflicted non-family executive is critical to the marketing process. The KERP
agreement providing Mr. Lynch with a substantial termination payment in the event that the
business is sold can be viewed as adding to his independence insofar as his dealing with

respective bidders are concerned.

[17] Itisaso contended on behalf of GE Canada that there is no materia before the court to
establish that the quantum of the termination payment, three times Mr. Lynch’s salary at the time
he is terminated, is reasonable. | do not accept that. The KERP agreement and charge were
approved by the board of directors of Grant Forest, including approval by the independent
directors. These independent directors included Mr. William Stinson, the former CEO of
Canadian Pacific Limited and the lead director of Sun Life, Mr. Michael Harris, aformer premier
of Ontario, and Mr. Wallace, the president of a construction company and a director of Inco.
The independent directors were advised by Mr. Levin, a very senior corporate counsel. One
cannot assume without more that these people did not have experience in these matters or know
what was reasonable.

[18] A three year severance payment is not so large on the face of it to be unreasonable, or in
this case, unfair to the other stakeholders. The business acumen of the board of directors of
Grant Forest, including the independent directors, is one that a court should not ignore unless
there is good reason on the record to ignoreit. Thisis particularly so in light of the support of the

Monitor and Mr. Stephens for the KERP provisions. Their business judgment cannot be ignored.
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[19] The Monitor is, of course, an officer of the court. The Chief Restructuring Advisor is not
but has been appointed in the Initial Order. Their views deserve great weight and | would be
reluctant to second guess them. The following statement of Gallagan J.A., in Royal Bank v.
Soundair Corp. (1991), 4 O.R. (3d) 1, while made in the context of the approval by a court
appointed receiver of the sale of a business, isinstructive in my view in considering the views of

aMonitor, including the Monitor in this case and the views of the Chief Restructuring Advisor:

When a court appoints a receiver to use its commercial expertise to sell an airline,

it is inescapable that it intends to rely upon the receiver's expertise and not upon

its own. Therefore, the court must place a great deal of confidence in the actions

taken and in the opinions formed by the receiver. It should also assume that the

receiver is acting properly unless the contrary is clearly shown. The second

observation is that the court should be reluctant to second-guess, with the benefit

of hindsight, the considered business decisions made by itsreceiver.
[20] The first lien security holders owed approximately $400 million also support the KERP
agreement and charge for Mr. Lynch. They too take the position that it is important to have Mr.
Lynch involved in the restructuring process. Not only did they support the KERP provisionsin
the Initial Order, they negotiated section 10(l) of the Initial Order that provides that the
applicants could not without the prior written approval of their agent, TD Bank, and the Monitor,
make any changes to the officers or senior management. That is, without the consent of the TD
Bank as agent for the first lien creditors, Mr. Lynch could not be terminated unless the Initial

Order were later amended by court order to permit that to occur.

[21]  With respect to the fairness of the KERP provisions for Mr. Lynch and whether they
unduly interfere with the rights of the creditors of the applicants, it appears that the potential cost
of the KERP agreement, if it in fact occurs, will be borne by the secured creditors who either
consent to the provisions or do not oppose them. Thefirst lien lenders owed approximately $400
million are consenting and the second lien lenders owed approximately $150 million have not
taken any steps to oppose the KERP provisions. It appears from marketing information provided
by the Monitor and Mr. Stephen to the Court on a confidential basis that the secured creditors
will likely incur substantial shortfalls and that there likely will be no recovery for the unsecured

creditors. Mr. Grace fairly acknowledged in argument that it is highly unlikely that there will be
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any recovery for the unsecured creditors. Even if that were not the case, and there was a
reasonable prospect for some recovery by the unsecured creditors, the largest unsecured creditor,
being the numbered company owned by the Grant family that is owed approximately $50
million, supports the KERP provisions for Mr. Lynch.

[22] Inhiswork, Canadian Insolvency in Canada, supra, Mr. McElcheran states that because
a KERP arrangement is intended to keep key personnel for the duration of the restructuring
process, the compensation covered by the agreement should be deferred until after the
restructuring or sale of the business has been completed, athough he acknowledges that there
may be stated “staged bonuses’. While | agree that the logic of a KERP agreement leads to it
reflecting these principles, | would be reluctant to hold that they are necessarily a code limiting
the discretion of a CCAA court in making an order that is just and fair in the circumstances of

the particular case.

[23] In this case, the KERP agreement does not expressly provide that the payments are to
await the completion of the restructuring. It proves that they are to be made within five days of
termination of Mr. Lynch. There would be nothing on the face of the agreement to prevent Mr.
Lynch being terminated before the restructuring was completed. However, it is clear that the
company wants Mr. Lynch to stay through the restructuring. The intent is not to dismiss him
before then. Mr. Dunphy submitted, which | accept, that the provision to pay the termination pay
upon termination is to protect Mr. Lynch. Thus while the agreement does not provide that the
payment should not be made before the restructuring is complete, that is clearly its present intent,

which in my view is sufficient.

[24] | have been referred to the case of Re MEI Computer Technology Group Inc. (2005), 19
C.B.R. (5" 257, a decision of Gascon J. in the Quebec Superior Court. In that case, Gascon J.
refused to approve a charge for an employee retention plan in a CCAA proceeding. In doing so,
Justice Gascon concluded there were guidelines to be followed, which included statements that
the remedy was extraordinary that should be used sparingly, that the debtor should normally
establish that there was an urgent need for the creation of the charge and that there must be a

reasonable prospect of a successful restructuring. | do not agree that such guidelines are
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necessarily appropriate for a KERP agreement. Why, for example, refuse a KERP agreement if
there was no reasonable prospect of a successful restructuring if the agreement provided for a
payment on the restructuring? Justice Gascon accepted the submission of the debtor’s counsel
that the charge was the same as a charge for DIP financing, and took guidelines from DIP
financing cases and commentary. | do not think that helpful. DIP financing and a KERP

agreement are two different things. | decline to follow the case.

[25] The motion by GE Canada to strike the KERP provisions from the Initial Order is denied.
The applicants are entitled to their costs from GE Canada. If the quantum cannot be agreed, brief

written submissions may be made.

NEWBOULD J.
DATE: August 11, 2009

2009 CanLll 42046 (ON SC)
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REASONS FOR DECISION

[1] This case raises for determination the always-troubling question of Key
Employee Retention Plans (or “KERPs”) and Key Employee Incentive Plans (or
‘KEIPs”). At the conclusion of the hearing. | indicated that | would be approving the
proposed KERP involving three employees with reasons to follow and would take under
reserve the matter of the proposed KEIP.

[2] For the reasons that follow, | have determined to approve the KEIP as well. My
reasons that follow apply to both programs.

Background facts

[3] The applicants Aralez Pharmaceuticals Inc. and Aralez Pharmaceuticals Canada
Inc. brought this application under the Companies’ Creditors Arrangement Act,
R.S.C. 1990, c. C.-36 and an initial order was granted by me on August 10, 2018 with
Richter Advisory Group Inc. appointed as Monitor. A number of affiliated entities in the

2018 ONSC 6980 (CanLlI)


http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/

Page: 2

same corporate group sought relief pursuant to Chapter 11 of the United States
Bankruptcy Code on the same day. The Chapter 11 case is being managed by
Justice Glenn in the United States Bankruptcy Court for the Southern District of New
York. Both courts have adopted a cross-border protocol.

[4] As their names suggest, the Aralez group of companies are in the
pharmaceutical industry. The debtor companies have operated in an integrated manner
and have 41 employees at the Canadian entities and 23 in the Chapter 11 entities.

[5] In addition to being operationally integrated, Aralez has an integrated capital
structure as well. The secured credit facility is secured by substantially all of the assets
of the debtor companies on both sides of the border. The secured creditors — Deerfield
Partners L.P. and Deerfield Private Design Fund IIl, L.P. — possess security on
substantially all of the assets of the debtor companies on both sides of the border. The
security in Canada has been subjected to independent review by the Monitor and its
counsel and no issues have arisen nor have any creditors objected to their claims.

[6] These cases have been targeting a managed liquidation from the start. On
September 18, 2018, the Canadian and US entities entered into three stalking horse
agreements and, pursuant to a court-ordered sales process order, are in the process of
completing a bid process in the coming days. The three stalking horse bids place a
“floor” under sale proceeds of approximately $240 million subject to possible
adjustments. This compares to the secured claim of Deerfield that is approximately
$275 million.

[7] | understand that a motion may be brought in the United States to challenge
some aspects of Deerfield’s security in that jurisdiction (no such motion has been
suggested in Canada to date). However, as things currently stand, the bid process
underway would have to yield a fairly significant improvement from the existing stalking
horse offers in order to result in surplus being available for junior creditor groups. The
point of this analysis is merely to establish that Deerfield’s input into the process of
design of the KEIP and KERP programs before me is a material factor. Any funds
diverted to KEIP or KERP programs have a substantial likelihood of coming out of
Deerfield’s pocket in the final analysis and any improvements or de-risking to either
cash flow or sales proceeds will enure very substantially to Deerfield’s benefit.

[8] Stated differently — Deerfield has significant “skin in the game” when it comes to
a KERP or KEIP.

[9] Deerfield’s interest acquires somewhat greater weight when one considers that
one of the stalking horse bids (in the United States) is a credit bid whereas the
Canadian stalking horse bid involves a sale of the assets of Aralez Pharmaceuticals
Inc., resulting in the unsecured creditors of subsidiary Aralez Pharmaceuticals Canada
Inc. being granted effective priority over Deerfield despite Deerfield’s secured claims.
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Deerfield is thus very likely to be one of the only Canadian creditors substantially
impacted by the KEIP or KERP.

[10] This does not imply that the Court is a rubber stamp as to whatever Deerfield
may have approved nor does it imply that other voices have no weight. It does imply
that some comfort can be taken that this process has been subject to arm’s length
market discipline. Deerfield has an interest in getting as much as possible in the way of
value-added effort out of the employee group and they have an interest in getting that
effort at as low a cost as they can bargain for.

[11] The KERP program involved only three employees, was reported upon
extensively by the Monitor and was not opposed by any stakeholder. | approved it at the
hearing with reasons to follow (these are those reasons). The KEIP program affects
nine senior management employees whose services are provided to both the Canadian
and United States debtors and was accordingly presented to both courts for approval. |
am advised that Justice Glenn approved the KEIP program for purposes of the United
States debtors on November 19, 2018.

[12] While the KERP and KEIP programs were presented to me separately, they have
many features in common. Were this not a transnational proceeding, it is quite likely that
| should have had but a single combined KERP-KEIP program before me since these
are not commonly differentiated in this jurisdiction. Different considerations obtain in the
United States where KERP programs for some categories of employees are not allowed
and KEIP programs are subject to specific rules one of which is that the predominant
purpose of a KEIP must be incentive and not retention. Both are appropriate criteria in
our process. In approving the KEIP program for the United States debtors, Justice
Glenn indicated that he was satisfied that the KEIP program was designed primarily to
incent the beneficiaries of the program.

[13] The Canadian KERP impacts three employee of Aralez Pharmaceuticals Canada
Inc. The KERP would provide these three with a retention bonuses of between 25% and
50% of salary. The total amount payable under the proposed program would be
$256,710 and payment is to be made on the earlier of termination without cause, death
or permanent disability and the closing of a sale of the Canadian assets.

[14] The KEIP impacts nine senior management employees of the Canadian debtors
who provide services (in all but one case) that benefit both estates. None of the KEIP
participants are expected to have on-going roles once the bankruptcy sales process is
completed. The program is designed to incent participants to assist in achieving the
highest possible cash flow during the bankruptcy process (thereby reducing the need to
rely upon DIP financing) and to achieve the highest level of sales proceeds. Cash flow
is measured relative to the DIP budget and nothing is payable until sales are completed.
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[15] The affected individuals are members of the senior management team that can
be expected to be in a position to achieve a positive impact upon both criteria (cash flow
and sales proceeds), but their roles are such that the level and value of the
contributions of each towards those targets are difficult to measure with precision. Total
payouts under the “super-stretch” targets could rise to as much as $4,058,360. This
figure may be compared to the stalking horse bids that establish a floor price of $240
million.

[16] Since all but one of the participants in the KEIP program are providing services
for the benefit of both United States and Canadian debtors, the KEIP program has been
designed such that costs will be shared by the two estates regardless of residence.

[17] The design of the two programs was supervised by Alvarez & Marsal Inc, the
financial advisor to the United States and Canadian debtors. The Compensation
Committee of the parent company’s Board was involved as was the debtor’'s counsel.
The Monitor was consulted at every step in the process and provided significant input
that was taken into account. The Board of Directors of each affected entity has
approved the plans.

[18] The programs were disclosed to the proposed beneficiaries at or near the outset
of the bankruptcy process. At the request of the DIP Lender, court approval of these
programs was not sought at that time as is relatively common. The stalking horse bids
were several weeks away from being finalized and significant effort from the affected
employees would be needed to but those transactions to bed. The sales process that
followed also needed to be put on the rails and the all hands were needed to ensure
that the business passed through the initial stages of the bankruptcy filing without undue
adversity. In short, the affected employees were asked to acquiesce in the deferral of
approval of these programs with the understanding that the employer would pursue their
approval in good faith.

[19] With only a few weeks remaining until the expected end of the sales process, it is
fair to observe the employees have more than delivered on their end of the bargain.
Cash flow has held up very well and the stalking horse bids have been firmed up at a
favourable level.

[20] The motion for approval of the KEIP (not the KERP) was opposed by the Official
Committee of the Unsecured Creditors appointed pursuant to the United States Chapter
11 process. | shall not review here the nature of their standing claim — and the dispute
of that claim. Their intervention has been focused, their arguments precise and the
prospect of harm in the form of unnecessary delay or expense is minimal. Without
prejudice to the position of everyone on the status of this committee in other contexts, |
agreed to hear them and receive their written arguments. The cross-border protocol that
both courts have approved affords me discretion to allow the Official Committee
standing on a case-specific or ad hoc basis.
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[21] In the view of the Official Committee, the KEIP program bonuses are too high
and too easily earned. | shall address both of these arguments below.

Issues to be determined

[22] Ought this court to exercise its discretion to approve the KERP or KEIP programs
as proposed by the applicants?

Analysis and discussion

[23] KERP/KEIP programs throw up a number of thorny issues that must be grappled
with because there are a number of potentially conflicting policy considerations to
balance.

[24] The early stages of an insolvency filing are chaotic enough without having added
pressures of trying stem the hemorrhage of key employees. “Key” is of course an elastic
concept. Everyone is key to someone. Employees are not hired to amuse management
but to perform necessary functions. Sorting out “key” in the context of the organized
chaos that is the early days of an insolvency filing requires a weathered eye to be cast
in multiple directions at once:

o restructuring businesses often have inefficiencies that need identifying and
resolving that may impact some otherwise “key” employees;

. with the levers of traditional shareholder oversight blunted in insolvency,
the risks of management resolving conflicts in favour of self-interest are
acute;

o it is easy to overstate the risk of loss of key employees if a “bunker

mentality” causes management to take counsel of their fears rather than
objective evidence, such evidence to be informed by a recognition that
some degree of instability is inevitable; and

o “business as usual’ is a goal, but never a perfectly achievable one and
small amounts of stability acquired at high cost may be a bad investment.

[25] While the risks of abuse or wasted effort are easily conjured, the legitimate use of
an appropriately-calibrated incentive plan are equally obvious:

o Employees in newly-insecure positions are easy prey to competitors able
to offer the prospect of more stable employment, sometimes even at lower
salary levels, to people whose natural first priority is looking after their
families;
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o There is a risk that the most employable and valuable employees will be
cherry-picked while the debtor company may find itself substantially
handicapped in trying to compete for replacement employees;

o Whether by reason of internal restructuring or a court-supervised sales
process, employees may often find themselves being asked to bring all of
their skills and devotion to the task of putting themselves out of work; and

. Since many employers use a mix of base salary and profit-based
incentives, employees of an insolvent business in restructuring may find
themselves being asked to do more — sometimes covering for colleagues
who have being laid off or who have left for greener pastures - while
earning a fraction of their former income.

[26] What is wanting to sort out these competing interests is one thing that the court —
on its own at least — is singularly ill-equipped to provide. It is here that the essential role
of the Monitor as the proverbial “eyes and ears of the court” comes to the fore. The
court cannot shed its robe and wade into the debate in a substantive way. The Monitor
on the other hand can shape the manner in which the debate is conducted and in which
the decisions presented to the court for approval are made.

[27] What the court is unable to supply on its own can be summed up in the phrase
“business judgment”. Outside of bankruptcy, the debtor company is entitled to exercise
its own business judgment in designing such programs subject to the oversight of
shareholders and the directors they appoint. Inside bankruptcy, the oversight of the
court is required to assess the reasonableness of the exercise of the debtor company’s
business judgment. In my view, the court’s role in assessing a request to approve a
KERP or KEIP program is to assess the totality of circumstances to determine whether
the process has provided a reasonable means for objective business judgment to be
brought to bear and whether the end result is objectively reasonable.

[28] Perfect objectivity, like the Holy Grail, is unattainable. However, where business
judgment is applied in a process that has taken appropriate account of as many of the
opposing interests as can reasonably be brought into the equation, the result will adhere
most closely to that unattainable ideal.

[29] My review of the limited case law on the subject of KERP (or KEIP) approvals
suggests that there are no hard and fast rules that can be applied in undertaking this
task. However the principles to be applied do emerge. Morawetz J. suggested a
number of considerations in Cinram International Inc. (Re), 2012 ONSC 3767 (CanLll),
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relying on the earlier decision of Newbould J. in Grant Forest Products Inc. (Re), 2009
CanLIl 42046 (ON SC)*. | reproduce here the synthesis of Morawetz J. (Cinram, para.
91):

a. whether the Monitor supports the KERP agreement and charge (to
which great weight was attributed);
b. whether the employees to which the KERP applies would consider

other employment options if the KERP agreement were not secured
by the KERP charge;

C. whether the continued employment of the employees to which the
KERP applies is important for the stability of the business and to
enhance the effectiveness of the marketing process;

d. the employees’ history with and knowledge of the debtor;

e. the difficulty in finding a replacement to fulfill the responsibilities of
the employees to which the KERP applies;

f. whether the KERP agreement and charge were approved by the

board of directors, including the independent directors, as the
business judgment of the board should not be ignored;

g. whether the KERP agreement and charge are supported or consented to by
secured creditors of the debtor; and
h. whether the payments under the KERP are payable upon the completion of

the restructuring process.

[30] | have conducted my examination of the facts of this case having regard to the
following three criteria which | think sweep in all of the considerations underlying Grant
and Cinram and which provide a framework to consider the degree to which
appropriately objective business judgment underlies the proposal:

(@) Arm’s length safeqguards: The court can justifiably repose significant
confidence in the objectivity of the business judgment of parties with a
legitimate interest in the matter who are independent of or at arm’s length
from the beneficiaries of the program. The greater the arm’s length input
to the design, scope and implementation, the better. Given the obvious
conflicts management find themselves in, it is important that the Monitor
be actively involved in all phases of the process — from assessing the
need and scope to designing the targets and metrics and the rewards.
Creditors who may fairly be considered to be the ones indirectly

! See also Pepall J. (as she then was) in Canwest Global Communications Corp. (Re), 2009 CanLll 55114 (ON SC)
at para. 49-52.
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benefitting from the proposed program and indirectly paying for it also
provide valuable arm’s length vetting input.

(b) Necessity: Incentive programs, be they in the form of KERP or KEIP or
some variant are by no means an automatic or matter of course evolution
in an insolvency file. They need to be justified on a case-by-case basis on
the basis of necessity. Necessity itself must be examined critically.
Employees working to help protect their own long-term job security are
already well-aligned with creditor interests and might generally be
considered as being near one end of the necessity spectrum while those
upon whom great responsibility lies but with little realistic chance of having
an on-going role in the business are the least aligned with stakeholder
interests and thus may generally be viewed as being near the other end of
the necessity spectrum when it comes to incentive programs. Employees
in a sector that is in demand pose a greater retention risk while employees
with relatively easily replaced skills in a well-supplied market pose a lesser
degree of risk and thus necessity. Overbroad programs are prone to the
criticism of overreaching.

(c) Reasonableness of Design: Incentive programs are meant to align the
interests of the beneficiaries with those of the stakeholders and not to
reward counter-productive behavior nor provide an incentive to insiders to
disrupt the process at the least opportune moment. The targets and
incentives created must be reasonably related to the goals pursued and
those goals must be of demonstrable benefit to the objects of the
restructuring process. Payments made before the desired results are
achieved are generally less defensible.

(@  Arm’s length safeguards

[31] In my view, there is substantial evidence that the process of negotiating and
designing both programs has benefitted from significant arm’s length and objective
oversight in the negotiation, design and implementation phases of these two programs.

[32] The process leading to both programs began prior to the insolvency filings on
August 10, 2018. Aralez had engaged A&M as its financial advisor for the restructuring
process and asked A&M to help formulate both the key employee incentive and
retention programs. A&M worked on program design in consultation with the debtor’s
legal counsel and with input from the compensation committee of the Aralez
Pharmaceuticals Inc. Board of Directors, none of whom are beneficiaries of either
program.

[33] The Monitor has been consulted extensively. The Monitor has inquired into the
design and objects of the proposed plans and has verified the levels of the proposed
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incentives relative to the objectives of the programs and other historical data. The
Monitor’s input has resulted in a number of alterations to the proposals as these have
evolved. As the programs have emerged from the process, the Monitor’s conclusion is
that the KERP is comparable to other KERP plans this court has approved and is
reasonable in the circumstances. The Monitor has concluded that the KEIP addresses
the concerns raised by the Monitor, protects the interest of Canadian stakeholders and
these would not be materially prejudiced by approval of the KEIP. Both
recommendations are entitled to very significant weight from this court.

[34] The U.S. Trustee raised a number of concerns with the proposed KEIP which
have also resulted in revisions.

[35] Finally, Deerfield has been consulted and has indicated that they take no
objection to either program as they have emerged from this process. For the reasons
discussed above, Deerfield’s imprimatur carries a particularly significant degree of
weight in these circumstances in terms of establishing the arm’s length and market-
tested nature of the two programs before me.

[36] The business judgment of Deerfield and the Board of Directors of API are entitled
to significant weight. The independent and very significant input of the Monitor, A&M
and the U.S. Trustee afford significant comfort that objective viewpoints have played a
significant role in designing and vetting the proposals. Finally, the recommendation of
the Monitor is entitled to significant weight given the unique role the Monitor plays in the
Canadian restructuring process.

[37] In summary, the process followed provides a high degree of comfort that a
reasonable level of objective business judgment has been brought to bear.
Circumstances will not allow every case the luxury of such a thorough process.
However, this process was professionally designed thoroughly run. It has appropriately
generated a high level of confidence in the integrity of the outcome

(b) Necessity

[38] The design of the two programs demonstrates an appropriate regard for the
criterion of necessity. They are not over-broad.

[39] Any analysis of whether a program is over-broad must take into account the
nature of the business. In some respects, Aralez may be likened to a virtual
pharmaceutical company in that it out-sources many functions of a traditional
pharmaceutical company such as manufacturing. It thus has relatively few employees
compared to its size.

[40] In designing the programs and assessing which employees to be included, an
assessment was undertaken of each prospective beneficiary in terms of the ease with
which they might be replaced, the degree to which they are critical to daily operations of
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the debtor companies or completion of the sales process and — for the KERP program
at least — the perceived level of retention risk. The Monitor’s input was sought at each
level of the design and finalization of the programs.

[41] The KERP program involves three employees in Canada and | am advised that
their inclusion in the KERP is a condition of the purchaser under the stalking-horse bid.
The loss of these three employees — critical to the Canadian business being sold —
would endanger the stalking horse bid process at worst and disrupt the business being
sold by requiring the debtor companies to deal with recruiting, transition and similar
matters at a juncture where they are least able to deal with them at best. Their
departure at this juncture would entail significant additional expenditures in terms of
professional time at least if that event did not endanger the stalking horse bid.

[42] The KEIP program involves nine members of senior management. They are
employees the nature of whose function defies precise description or measurement.
They are employees who act in concert with each other as part of a team for whom
neither the clock nor the calendar play more than a subsidiary role in dictating their
hours of labour. These employees are essential to ensuring the business remains stable
and performs well during the restructuring process. They play a key role in helping
ensure the sales process achieves the highest level of return. They are also employees
most of whom are laboring under the near certainty that the more efficient and
successful they are in their efforts, the sooner they will be out of a job.

[43] At such a high level, personal reputation and professional pride remain as
significant motivators to be sure. While a job well done may be its own reward,
appropriate financial incentives are not without their place. This is a classic case for a
well-designed incentive program.

[44] | am satisfied that the design of these programs satisfies the criterion of
necessity.

(c) Reasonableness of design

[45] The KERP program provides for retention bonuses ranging from 25% to 50% of
annual salary. The aggregate compensation available is $256,710, a figure that may be
contrasted to the stalking horse bid for the Canadian assets of $62.5 million. Payment is
made on the earlier of termination without cause by the company, death or permanent
disability and the completion of the sales transaction.

[46] The timing of payments and the amount of the payments provided for, relative
both to the salary of the individuals and to the value of the company, are both well in-
line with precedent.

[47] The KEIP program provides for incentive payments to participants based on the
debtors’ performance relative to target established for cash flow targets during the
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bankruptcy proceedings and relative to the achieved asset sale proceeds. Failure to
reach targets results in no bonus, while four levels of bonus are possible (Threshold?,
Target, Stretch and Super Stretch).

[48] The real controversy on the motion was in respect of the KEIP.

[49] It is true that the cash flow performance of the debtors to date plus the
projections of cash flow over the coming weeks put the KEIP participants well on track
to achieving the highest “super-stretch” level of incentive. It is also true that if no bids
are received in the sales process now underway and only the stalking horse bids are
completed, the participants will be comfortably within the “target” level of incentive for
asset sales. Combined, this means that that total incentives of approximately 81.25% of
salary appears to be all but assured to KEIP participants. In the circumstances, the
Official Committee objects that these incentives are simply too easily earned.

[50] They also object to the level of incentives relative to salary as being
unacceptably high.

[51] The answer to both of these objections lies in the peculiar facts of this case.

[52] The KERP and KEIP programs were both conceived of and designed primarily in
the period leading up to the initial filings made in August 2018, although alterations have
been made following the input of, among others, the United States trustee. The
employees selected for inclusion in both programs have been operating in the
expectation that the employer would proceed in good faith to seek court approval as
soon as practicable. At the request of the DIP Lender, the process of seeking court
approval was deferred to put priority on the process of securing and finalizing the
stalking horse bids and getting the sales process underway. At the time these plans
were first offered to employees, forecasting cash flow in bankruptcy and sales proceeds
was looking through a glass darkly. It is only hindsight — and the past efforts of the
employees — that has made the targets appear to be such an easy goal.

[53] Of course, the employer could not promise and the employee could not expect
that court approval of these plans would be a rubber stamp. That does not mean that
this court should not take into account the circumstances prevailing when the plans
were first offered to employees and the good faith of the employees in continuing to
apply their shoulders to the wheel without causing disruption to the process when it
could least afford it. It would be fundamentally unfair to penalize the affected employees
for their good faith and constructive behavior in this case. It would also be counter-
productive as such a precedent would not fail to alter behavior in future cases.

2 The threshold incentive based on cash flow was removed after discussions with the United States Trustee.
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[54] | am satisfied that the targets were realistic and appropriate at the time they were
set and served to align the interests of employees with stakeholders in an appropriate
manner.

[55] The level of incentive is also less than meets the eye when the facts are
examined more closely. While the combined cash flow plus asset sale incentives could
result in incentives of up to 125% of salary, that figure is premised on base salary. In the
case of the employees within the proposed KEIP program, base salary has been but
one portion of their total compensation. When historical compensation is taken into
account, the incentive payments recede to levels significantly below the 80% level
calculated by the Official Committee to something closer to 50%.

[56] | am satisfied that the incentive amounts are reasonable in all of the
circumstances.

Disposition

[57] In the result, I confirmed the KERP program at the hearing of the motion on
December 16, 2018 and am granting the motion in respect of the KEIP program at this
time. My approval extends to the requested priority charges securing the KEIP
payments.

[58] Order accordingly.

S.F. Dunphy J.

Date: November 21, 2018
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What these rules do

ALBERTA REGULATION 124/2010
Judicature Act

ALBERTA RULES OF COURT

Part 1
Foundational Rules

Division 1
Purpose and Intention of These Rules

1.1(1) These rules govern the practice and procedure in

(a) the Court of King’s Bench of Alberta, and

(b) the Court of Appeal of Alberta.

(2) These rules also govern all persons who come to the Court for resolution of a claim, whether the

person is a self-represented litigant or is represented by a lawyer.

AR 124/2010 51.1;218/2022



(a) take or obtain samples from the person being examined, and make an analysis of the

samples, and
(b) perform any test recognized by medical science.
(3) The party causing the medical examination to be conducted

(a) must, on request, deliver promptly to each of the other parties a copy of a detailed written

report of the health care professional’s findings and conclusions, and

(b) is, on request, entitled to receive promptly from the person examined a report of every
medical examination previously or subsequently made of the physical or mental condition of
the person resulting from the injuries sustained or the mental or physical condition that is in

issue.

(4) If a party refuses to provide a report in the manner described in subrule (3), the Court may order the
report to be provided, and if the health care professional refuses to make the report in writing, the Court
may make any order it considers proper, one of the provisions of which may be the exclusion of the

health care professional’s evidence if that person’s evidence is offered at trial.

(5) On application, the Court may make any order it considers necessary to limit or curtail a medical
examination.

Part 6
Resolving Issues and
Preserving Rights

Division 1
Applications to the Court

What this Division applies to
6.1 This Division

(a) applies to every application filed in the Court unless a rule or an enactment otherwise
provides or the Court otherwise orders or permits;

(b) does not apply to originating applications unless another rule otherwise provides, the parties
otherwise agree or the Court otherwise orders.
AR 124/2010 s6.1;23/2021

Application to the Court to exercise its authority

6.2 When the Court has authority under these rules, a person may make an application to the Court that

the Court exercise its authority.

Subdivision 1
Application Process Generally

Applications generally
6.3(1) Unless these rules or an enactment otherwise provides or the Court otherwise permits, an

application may only be filed during an action or after judgment is entered.



(2) Unless the Court otherwise permits, an application to the Court must
(a) Dbe in the appropriate form set out in Schedule A, Division 1 to these rules,
(b) state briefly the grounds for filing the application,
(¢) identify the material or evidence intended to be relied on,
(d) refer to any provision of an enactment or rule relied on,
(e) specify any irregularity complained of or objection relied on,
(f) state the remedy claimed or sought, and
(g) state how the application is proposed to be heard or considered under these rules.

(3) Unless an enactment, the Court or these rules otherwise provide, the applicant must file and serve on
all parties and every other person affected by the application, 5 days or more before the application is
scheduled to be heard or considered,

(a) notice of the application, and
(b) any affidavit or other evidence in support of the application.
Applications without notice

6.4 Despite any other rule to the contrary, notice of an application is not required to be served on a
party if an enactment so provides or permits or the Court is satisfied that

(a) no notice is necessary, or
(b) serving notice of the application might cause undue prejudice to the applicant.
Subdivision 2
Application in Foreclosure Action

Notice of application in foreclosure action

6.5(1) In a foreclosure action, notice of every application made by the plaintiff must be served on each
person who filed and served on the plaintiff a statement of defence, a demand for notice or a notice of
address for service.

(2) A defendant or subsequent encumbrancer who is not required to be served under subrule (1) must be
served with notice of an application in a foreclosure action if the application is for one or more of the
following:

(a) aredemption order;

(b) an order that secured property be offered for sale;

(c) an order confirming sale to the plaintiff or other person;
(d) an order for possession, but not a preservation order;

(e) an order appointing a receiver and manager;



(f) a foreclosure order.

(3) A defendant who is not required to be served under subrule (1) must be served with notice of an
application in a foreclosure action if the application is for personal judgment against that defendant.

(4) A person who is not required to be served under subrule (1) must be served with notice of an
application in a foreclosure action for an order for possession if the plaintiff seeks possession of secured
property from that person.

(5) An offeror or tenderer who is not required to be served under subrule (1) must be served with notice
of an application in a foreclosure action if one or more offers or tenders have been made on secured

property and the application is for one or more of the following:
(a) an order confirming sale to the plaintiff or another person;
(b) an order for possession, but not a preservation order;
(c) an order appointing a receiver and manager;
(d) a foreclosure order.
Subdivision 3
Responses, Replies and Decisions on Applications

Response and reply to application
6.6(1) If the respondent to an application intends to rely on an affidavit or other evidence when the
application is heard or considered, the respondent must reply by serving on the applicant a copy of the

affidavit or other evidence a reasonable time before the application is to be heard or considered.

(2) The applicant may respond by affidavit or other evidence to the respondent’s affidavit or other
evidence but must

(a) serve the affidavit or other evidence on the respondent a reasonable time before the
application is to be heard, and

(b) limit the response to replying to the respondent’s affidavit or other evidence.

(3) If either the respondent or applicant does not give the other reasonable notice, the Court may impose
costs on the party who did not give reasonable notice, and the party who did not give reasonable notice

is not entitled to rely on that party’s affidavit or other evidence unless the Court otherwise permits.

Questioning on affidavit in support, response
and reply to application

6.7 A person who makes an affidavit in support of an application or in response or reply to an
application may be questioned, under oath, on the affidavit by a person adverse in interest on the
application, and

(a) rules 6.16 to 6.20 apply for the purposes of this rule, and

(b) the transcript of the questioning must be filed by the questioning party.



Questioning witness before hearing

6.8 A person may be questioned under oath as a witness for the purpose of obtaining a transcript of that

person’s evidence for use at the hearing of the application, and
(a) rules 6.16 to 6.20 apply for the purposes of this rule, and

(b) the transcript of the questioning must be filed by the questioning party.

How the Court considers applications

6.9(1) The Court may consider a filed application in one or more of the following ways:
(a) in person, with one, some or all of the parties present;
(b) by means of an electronic hearing if an electronic hearing is permitted under rule 6.10;
(c) by aprocess involving documents only.

(2) Applications may be decided by a judge or applications judge.
AR 124/2010 56.9;136/2022

Electronic hearing

6.10(1) In this rule, “electronic hearing” means an application, proceeding, streamlined trial or trial
conducted, in whole or in part, by electronic means in which all the participants in a hearing and the
Court can hear each other, whether or not all or some of the participants and the Court can see each other

or are in each other’s presence.
(2) An electronic hearing may be held if

(a) the parties agree and the Court so permits, or

(b) on application or on the Court’s own motion, the Court orders an electronic hearing.
(3) The Court may

(a) direct that an application for an electronic hearing be heard by electronic hearing,

(b) direct that an application, a streamlined trial or a trial be heard in whole or in part by

electronic hearing,

(c) give directions about arrangements for the electronic hearing or delegate that responsibility

to another person,

(d) give directions about the distribution of documents and the practice and procedure at the

electronic hearing, or
(e) order that an electronic hearing be completed in person.

(4) The court clerk must participate in an electronic hearing unless the Court otherwise directs.
AR 124/2010 $6.10;23/2021;126/2023

Evidence at application hearings
6.11(1) When making a decision about an application the Court may consider only the following

evidence:



(a) affidavit evidence, including an affidavit by an expert;
(b) atranscript of questioning under this Part;

(c) the written or oral answers, or both, to questions under Part 5 that may be used under rule
5.31;

(d) an admissible record disclosed in an affidavit of records under rule 5.6;
(e) anything permitted by any other rule or by an enactment;

(f) evidence taken in any other action, but only if the party proposing to submit the evidence
gives every other party written notice of that party’s intention 5 days or more before the
application is scheduled to be heard or considered and obtains the Court’s permission to submit

the evidence;

(g) with the Court’s permission, oral evidence, which, if permitted, must be given in the same

manner as at trial.

(2) An affidavit or other evidence that is used or referred to at a hearing and that has not previously been

filed in the action must be filed as soon as practicable after the hearing.

If person does not get notice of application
6.12 If it appears to the Court at the time an application is heard that a person who should have been

served with notice of the application was not served, the Court may
(a) dismiss the application,
(b) adjourn the hearing for notice to be served, or

(c) if the Court considers it appropriate to do so, hear and decide the application.

Recording hearings when only one party present
6.13 Unless the Court otherwise orders, a hearing of an application in which only one party makes a
personal appearance must be recorded word for word by a method that is capable of providing a written

transcript.

Subdivision 4
Appeal from Applications Judge’s Judgment or Order

Appeal from applications judge’s judgment or order
6.14(1) If an applications judge makes a judgment or order, the applicant or respondent to the

application may appeal the judgment or order to a judge.

(2) Anotice of appeal in Form 28 must be filed and served within 10 days after the judgment or order is
entered and served and returnable within a reasonable time, not exceeding 2 months, after the date the

notice of appeal is filed.

(3) An appeal from an applications judge’s judgment or order is an appeal on the record of proceedings
before the applications judge and may also be based on additional evidence that is, in the opinion of the

judge hearing the appeal, relevant and material.



(4) The record of proceedings is
(a) the application before the applications judge,

(b) affidavits and other evidence filed by the parties respecting the application before the

applications judge,

(c) any transcript of proceedings before the applications judge, which must be ordered and paid
for by the appellant, unless the Court determines, or the parties agree, that transcripts are not

needed, and
(d) the applications judge’s judgment or order and any written reasons given for the decision.

(5) The appellant must file and serve on the respondent to the appeal, within one month after service of

the notice of appeal,
(a) any transcript of proceedings described in subrule (4)(c),
(b) any additional evidence referred to in subrule (3), and
(c) any further written argument.

(6) The respondent to the appeal must file and serve on the appellant, within 20 days after service of the

documents referred to in subrule (5),
(a) any further written argument the respondent wishes to make, and
(b) any additional evidence referred to in subrule (3).

(7) The appellant may, within 10 days after service of the documents referred to in subrule (6), file a
brief written argument responding to any unanticipated additional evidence or further argument raised
by the respondent.

(8) A party may rely on its original written argument, if any, that was before the applications judge or
any further argument filed under subrule (5)(c) or (6)(a), or both the original argument and the further

argument.
AR 124/2010 56.14;143/2011;136/2022

Subdivision 5
Procedure for Questioning

Appointment for questioning under this Part
6.15 Ifa party is entitled to question a person under this Part, that party may do so by serving on the

person a notice of appointment for questioning in Form 29, and rules 6.16 to 6.20 apply.
Contents of notice of appointment
6.16(1) A notice of appointment for questioning must
(a) specify a reasonable date, time and place for the appointment for questioning,

(b) describe any records the person is required to bring to the appointment for questioning, and



(c) request the person to be questioned to specify any arrangements necessary to accommodate

the person’s reasonable needs which, to the extent reasonably possible, must be accommodated.

(2) The notice of appointment for questioning must be served 5 days or more before the appointment
date

(a) on the person to be questioned, or if a lawyer acts for that person, on the lawyer, and
(b) on each of the other parties.

(3) On application, the Court may resolve a dispute over the date, time, place and person to be

questioned and any related matters, and the records to be produced at the appointment for questioning.
(4) The attendance of a person to be questioned and the records to be produced at the appointment for

questioning may be required by an order under rule 6.38.

Payment of allowance
6.17(1) When a notice of appointment for questioning is served, an allowance must be paid by the
questioning party to or on behalf of the person to be questioned, unless the Court dispenses with an

allowance.

(2) If an allowance is not paid, the person who is the subject of the notice of appointment for

questioning need not attend the appointment unless ordered to do so by the Court.
(3) The allowance to be paid is
(a) the amount determined under Schedule B, or
(b) ifthere is a dispute over the amount to be paid, the amount ordered by the Court.
Lawyer’s responsibilities

6.18(1) If a lawyer is served with a notice of appointment for questioning and an allowance is also paid,

the lawyer must,
(a) assoon as practicable, inform the person to be questioned about the appointment, and
(b) use the allowance only for the purpose for which it is paid.

(2) Ifaperson to be questioned does not attend the appointment for questioning, the allowance must,

unless the parties otherwise agree or the Court otherwise orders, be repaid to the person who paid it by
(a) the lawyer, or
(b) if the lawyer paid the allowance to another person, that other person.

Interpreter
6.19(1) If a person to be questioned will not be able to understand the questions or be able to answer
the questions without the aid of an interpreter, the person to be questioned must give reasonable notice
of that fact to the party who served the notice of appointment for questioning, and the questioning party
must then notify every other party that an interpreter will be present.

(2) The questioning party must provide an interpreter



(a) who is impartial and competent, and
(b) who takes an oath to interpret the questions and answers correctly and honestly.
(3) The cost of the interpreter must initially be borne by the questioning party.

Form of questioning and transcript

6.20(1) A person questioned on an affidavit under this Part or a person questioned as a witness for the
purpose of obtaining a transcript under this Part for use at a hearing may also be questioned by any other
party, and the person questioned may then be questioned again by the questioning party on that person’s

answers to the questions of other parties.

(2) Questioning and questioning again under this rule by parties adverse in interest may take the form of

cross-examination.

(3) The questions and answers must be recorded word for word by a person qualified to do so
(a) by amethod that is capable of producing a written transcript, and
(b) in a manner agreed on by the parties or directed by the Court.

(4) The person recording the oral questioning must
(a) keep in safe custody the recorded questioning,

(b) ifrequired to do so, honestly and accurately transcribe the recorded questioning and deliver a

copy of the transcript, as required, and
(c) onor attached to any transcript
(i) state the person’s name,
(i1) specify the date and place where the questioning occurred, and

(iii) ~ certify the transcript, or the portion of the questioning transcribed, as complete and
accurate.

(5) The questioning party must
(a) make necessary arrangements for the questioning to be recorded, and
(b) file the transcript unless the Court otherwise orders.

(6) A person is qualified to record and transcribe oral questioning under this Part if the person is
(a) an official court reporter,

(b) aperson appointed by the Court as an examiner under the A/berta Rules of Court
(AR 390/68), or

(c) ashorthand writer, sworn to record the questioning word for word and to impartially fulfil
the duties imposed by subrule (4), who

(i) is an agent or employee of an official court reporter, or



(i) has been approved by the parties.

Division 2
Preserving Evidence and Obtaining Evidence Outside Alberta

Preserving evidence for future use

6.21(1) The Court may order that a person be questioned, under oath,
(a) for the purpose of preserving evidence, or
(b) for any other purpose satisfactory to the Court.

(2) An order may be made under subrule (1)(a)

(a) if the person to be questioned is or might be unable to give evidence before the Court
because of accident, ill health or disability, or if there is the likelihood that the person might die
before being required to give evidence,

(b) if'the person to be questioned is within the Court’s jurisdiction when the application is filed,
but will be or might be beyond the Court’s jurisdiction when the person is required to give

evidence,

(c) if, considering the evidence to be given, the expense and inconvenience of bringing the

person to give evidence is not warranted, or
(d) for any other purpose the Court considers appropriate.

Obtaining evidence outside Alberta

6.22(1) On application, the Court may order the evidence of a person to be taken outside Alberta for the
purpose of one or more of the following:

(a) questioning under rule 5.17;

(b) an application;

(c) an originating application;

(d) trial;

(e) any other purpose that the Court considers appropriate.
(2) In making its decision on the application, the Court must consider

(a) the convenience of the person to be questioned,

(b) whether the person is or might be unable to give evidence before the Court because of
accident, ill health or disability, or if there is the likelihood that the person might die before

giving evidence,

(c) whether the person might be beyond the jurisdiction of the Court when the person is required

to give evidence,



(d) regarding the evidence to be given, and the expense and inconvenience of bringing the

person to give evidence,
(e) whether the witness should give evidence in person, and
(f) any other sufficient reason for granting or refusing the application.
(3) The Court may determine
(a) the date, time and place of the questioning,

(b) the minimum notice to be given to the person to be questioned of the date, time and place of

the questioning,
(c) the person before whom the questioning is to be conducted,
(d) the amount of the allowance to be paid to the person to be questioned, and
(e) any other matter that needs to be resolved about the questioning.
(4) An order under this rule must be in Form 31, filed and served, and may
(a) authorize the taking of evidence before a named person,

(b) give instructions to the person named to take evidence and to have a transcript of the

evidence prepared,
(c¢) order the production of records applicable to the questioning, and

(d) authorize a letter of request in Form 30 to be sent to the judicial authority of the jurisdiction
in which the person to be questioned is located, requesting the necessary order or document to
be issued to require the person to be questioned to attend before the person authorized to take

evidence and, if necessary, to produce records.

Duties of person authorized to take evidence
6.23(1) A person authorized to take evidence under rule 6.22 must, to the extent that it is possible to do
so, conduct the questioning in accordance with these rules, the law of evidence of Alberta, and the terms
of the authorization unless

(a) another form of questioning is required by the Court, or

(b) the law of the place where the questioning is conducted otherwise requires.
(2) On or attached to the transcript, the person preparing the transcript must

(a) state the person’s name,

(b) specify the date and place where the transcript was prepared, and

(c) certify the transcript as complete and accurate.

(3) As soon as the transcript of the questioning is prepared and certified as complete and accurate, the
person authorized to take evidence must



(a) return the authorization, together with the original transcript and exhibits, to the court clerk

of the judicial centre in which the action is located,
(b) keep a copy of the transcript and, where practicable, the exhibits, and

(c) notify the parties who appeared at the questioning that the transcript is complete and has

been sent to the court clerk.

Assistance to judicial authorities outside Alberta

6.24 If a judicial authority in another jurisdiction requests or authorizes a request to be made to the
Court for the Court’s assistance in obtaining evidence from a person in Alberta for use in a court or other
proceeding outside Alberta, the Court may make any order that it considers appropriate, including any

one or more of the following:

(a) requiring a person to attend for questioning, under oath, which may take the form of

cross-examination;
(b) requiring a person to produce records;
(c) requiring a transcript of the questioning to be prepared,
(d) specifying the manner in which questioning is to be conducted.
Division 3

Preserving and Protecting Property or its Value and Inspection of
Property

Preserving or protecting property or its value

6.25(1) On application, the Court may make one or more of the following orders:

(a) an order for the preservation or custody of property that is in dispute or that may be evidence

in an action;

(b) an order that the amount in dispute or other amount be paid into Court or that security be
given to the Court or to a person named by the Court, in a form and manner satisfactory to the

Court, including an amount for interest, costs and other expenses;

(c) an order for the sale of property and payment of the proceeds into Court if the property is
perishable, likely to deteriorate or likely to lose its value, or for any other reason should be
sold;

(d) if property is sought to be retained or attached under a lien or otherwise as security for

money, an order
(1) that the person otherwise entitled to possession of the property be given possession,

(ii) that possession of the property be given to a party pending the outcome of the action

on payment of an amount into Court or on security being given to the Court, or

(ii1) that possession be given to a person named by the Court in a form and manner
satisfactory to the Court;



(e) an order to enter land or premises for the purpose of carrying out an order under this rule.

(2) If the right of a party to a specific fund is in question, the Court may order that the fund be paid into
Court or that security be given for it to the Court or to a person named by the Court in a form and

manner and in an amount satisfactory to the Court.

Inspection or examination of property

6.26 On application, the Court may make one or more of the following orders:

(a) an order to inspect property, including an inspection by a judge or jury, or both, at trial, if the

inspection is advisable to decide a question in dispute in an action, application or proceeding;

(b) an order to take samples, make observations or undertake experiments for the purpose of

obtaining information or evidence, or both;
(c) an order to enter land or premises for the purpose of carrying out an order under this rule.

Notice before disposing of anything held by the Court

6.27(1) On application, the Court may direct that money or other personal property held by the Court
not be paid out or disposed of without notice being served on the applicant.

(2) The applicant must be a person who
(a) is interested in the money or other personal property held by the Court, or

(b) is seeking to have the money or personal property applied to satisfy a judgment or order or a

writ of enforcement against the person on whose behalf the money or personal property is held.
(3) The applicant
(a) must file an affidavit verifying the facts relied on in the application, and
(b) may make the application without serving notice of the application on any other person.
Division 4

Restriction on Media Reporting and Public Access to Court
Proceedings

Application of this Division
6.28 Unless an enactment otherwise provides or the Court otherwise orders, this Division applies to an

application for an order
(a) to ban publication of court proceedings,
(b) to seal or partially seal a court file,

(c) permitting a person to give evidence in a way that prevents that person or another person

from being identified,
(d) for a hearing from which the public is excluded, or

(e) for use of a pseudonym.
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Restricted court access applications and orders

6.29 An application under this Division is to be known as a restricted court access application and an
order made under this Division is to be known as a restricted court access order.

When restricted court access application may be filed

6.30 A person may file a restricted court access application only if the Court has authority to make a

restricted court access order under an enactment or at common law.
AR 124/2010 $6.30;194/2020

Timing of application and service
6.31 An applicant for a restricted court access order must, 5 days or more before the date scheduled for

the hearing, trial or proceeding in respect of which the order is sought,
(a) file the application in Form 32, and
(b) unless the Court otherwise orders, serve every party and any other person named or

described by the Court.

Notice to media

6.32 When a restricted court access application is filed, a copy of it must be served on the court clerk,

who must, in accordance with the direction of the Chief Justice, give notice of the application to
(a) the electronic and print media identified or described by the Chief Justice, and

(b) any other person named by the Court.
AR 124/2010 $6.32;163/2010

Judge or applications judge assigned to application
6.33 A restricted court access application must be heard and decided by

(a) the judge or applications judge assigned to hear the application, trial or other proceeding in

respect of which the restricted court access order is sought,

(b) if the assigned judge or applications judge is not available or no judge or applications judge
has been assigned, the case management judge for the action, or

(c) ifthere is no judge or applications judge available to hear the application as set out in clause

(a) or (b), the Chief Justice or a judge designated for the purpose by the Chief Justice.
AR 124/2010 s6.33;194/2020;136/2022

Application to seal or unseal court files
6.34(1) An application to seal an entire court file or an application to set aside all or any part of an
order to seal a court file must be filed.

(2) The application must be made to
(a) the Chief Justice, or
(b) ajudge designated to hear applications under subrule (1) by the Chief Justice.

(3) The Court may direct
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Restricted court access applications and orders

6.29 An application under this Division is to be known as a restricted court access application and an

order made under this Division is to be known as a restricted court access order.

When restricted court access application may be filed

6.30 A person may file a restricted court access application only if the Court has authority to make a

restricted court access order under an enactment or at common law.

AR 124/2010 s6.30;194/2020

Timing of application and service

6.31 An applicant for a restricted court access order must, 5 days or more before the date scheduled for

the hearing, trial or proceeding in respect of which the order is sought,

(a) file the application in Form 32, and

(b) unless the Court otherwise orders, serve every party and any other person named or

described by the Court.

Notice to media

6.32 When a restricted court access application is filed, a copy of it must be served on the court clerk,

who must, in accordance with the direction of the Chief Justice, give notice of the application to

(a) the electronic and print media identified or described by the Chief Justice, and

(b) any other person named by the Court.

AR 124/2010 s6.32;163/2010

Judge or applications judge assigned to application

6.33 A restricted court access application must be heard and decided by

(a) the judge or applications judge assigned to hear the application, trial or other proceeding in

respect of which the restricted court access order is sought,

(b) if the assigned judge or applications judge is not available or no judge or applications judge

has been assigned, the case management judge for the action, or

(c) if there is no judge or applications judge available to hear the application as set out in clause

(a) or (b), the Chief Justice or a judge designated for the purpose by the Chief Justice.

AR 124/2010 s6.33;194/2020;136/2022

Application to seal or unseal court files

6.34(1) An application to seal an entire court file or an application to set aside all or any part of an

order to seal a court file must be filed.

(2) The application must be made to

(a) the Chief Justice, or

(b) a judge designated to hear applications under subrule (1) by the Chief Justice.

(3) The Court may direct




(a) on whom the application must be served and when,
(b) how the application is to be served, and
(c) any other matter that the circumstances require.

Persons having standing at application

6.35 The following persons have standing to be heard when a restricted court access application is

considered
(a) aperson who was served or given notice of the application;
(b) any other person recognized by the Court who claims to have an interest in the application,

trial or proceeding and whom the Court permits to be heard.

No publication pending application
6.36 Information that is the subject of the initial restricted court access application must not be

published without the Court’s permission.
AR 124/2010 56.36;143/2011

Division 5
Facilitating Proceedings

Notice to admit
6.37(1) A party may, by notice in Form 33, call on any other party to admit for the purposes of an

application, originating application, streamlined trial or trial, either or both of the following:
(a) any fact stated in the notice, including any fact in respect of a record;

(b) any written opinion included in or attached to the notice, which must state the facts on which

the opinion is based.
(2) A copy of the notice must be served on each of the other parties.

(3) Each of the matters for which an admission is requested is presumed to be admitted unless, within
20 days after the date of service of the notice to admit, the party to whom the notice is addressed serves

on the party requesting the admission a statement that

(a) denies the fact or the opinion, or both, for which an admission is requested and sets out in
detail the reasons why the fact cannot be admitted or the opinion cannot be admitted, as the

case requires, or

(b) sets out an objection on the ground that some or all of the matters for which admissions are

requested are, in whole or in part,
(1) privileged, or
(i) irrelevant, improper or unnecessary.

(4) A copy of the statement must be served on each of the other parties.
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a) on whom the application must be served and when,

(b) how the application is to be served, and

(c) any other matter that the circumstances require.

Persons having standing at application

6.35 The following persons have standing to be heard when a restricted court access application is

considered

(a) a person who was served or given notice of the application;

(b) any other person recognized by the Court who claims to have an interest in the application,

trial or proceeding and whom the Court permits to be heard.

No publication pending application

6.36 Information that is the subject of the initial restricted court access application must not be

published without the Court's permission.
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Case Summary

Practice — Federal Court of Canada — Filing of confidential material — Environmental
organization seeking judicial review of federal government's decision to provide financial
assistance to Crown corporation for construction and sale of nuclear reactors — Crown
corporation requesting confidentiality order in respect of certain documents — Proper analytical
approach to be applied to exercise of judicial discretion where litigant seeks confidentiality order
— Whether confidentiality order should be granted — Federal Court Rules, 1998, SOR/98-106, r.
151.

Sierra Club is an environmental organization seeking judicial review of the federal government's decision
to provide financial assistance to Atomic Energy of Canada Ltd. ("TAECL"), a Crown corporation, for the
construction and sale to China of two CANDU reactors. The reactors are currently under construction in
China, where AECL is the main contractor and project manager. Sierra Club maintains that the
authorization of financial assistance [page523] by the government triggered s. 5(1)(b) of the Canadian
Environmental Assessment Act ("CEAA"), requiring an environmental assessment as a condition of the
financial assistance, and that the failure to comply compels a cancellation of the financial arrangements.
AECL filed an affidavit in the proceedings which summarized confidential documents containing
thousands of pages of technical information concerning the ongoing environmental assessment of the
construction site by the Chinese authorities. AECL resisted Sierra Club's application for production of the
confidential documents on the ground, inter alia, that the documents were the property of the Chinese
authorities and that it did not have the authority to disclose them. The Chinese authorities authorized
disclosure of the documents on the condition that they be protected by a confidentiality order, under
which they would only be made available to the parties and the court, but with no restriction on public
access to the judicial proceedings. AECL's application for a confidentiality order was rejected by the
Federal Court, Trial Division. The Federal Court of Appeal upheld that decision.

Held: The appeal should be allowed and the confidentiality order granted on the terms requested by
AECL.

In light of the established link between open courts and freedom of expression, the fundamental question
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for a court to consider in an application for a confidentiality order is whether the right to freedom of
expression should be compromised in the circumstances. The court must ensure that the discretion to
grant the order is exercised in accordance with Charter principles because a confidentiality order will
have a negative effect on the s. 2(b) right to freedom of expression. A confidentiality order should only be
granted when (1) such an order is necessary to prevent a serious risk to an important interest, including a
commercial interest, in the context of litigation because reasonably alternative measures will not prevent
the risk; and (2) the salutary effects of the confidentiality order, including the effects on the right of civil
litigants to a fair trial, outweigh its deleterious effects, including the effects on the right to free expression,
which in this context includes the public interest in open and accessible court proceedings. Three
important elements are subsumed under the first branch of the test. First, the risk must be real and
substantial, well grounded in evidence, posing a serious threat to the commercial interest in question.
Second, the important commercial interest must be one which can be expressed in terms of a public
interest in confidentiality, where there is a general principle at stake. Finally, the judge is required to
consider not only whether reasonable alternatives are available to such an order but also to restrict the
order as much as is reasonably possible while preserving the commercial interest in question.

[page524]

Applying the test to the present circumstances, the commercial interest at stake here relates to the
objective of preserving contractual obligations of confidentiality, which is sufficiently important to pass the
first branch of the test as long as certain criteria relating to the information are met. The information must
have been treated as confidential at all relevant times; on a balance of probabilities, proprietary,
commercial and scientific interests could reasonably be harmed by disclosure of the information; and the
information must have been accumulated with a reasonable expectation of it being kept confidential.
These requirements have been met in this case. Disclosure of the confidential documents would impose
a serious risk on an important commercial interest of AECL, and there are no reasonably alternative
measures to granting the order.

Under the second branch of the test, the confidentiality order would have significant salutary effects on
AECL's right to a fair trial. Disclosure of the confidential documents would cause AECL to breach its
contractual obligations and suffer a risk of harm to its competitive position. If a confidentiality order is
denied, AECL will be forced to withhold the documents in order to protect its commercial interests, and
since that information is relevant to defences available under the CEAA, the inability to present this
information hinders AECL's capacity to make full answer and defence. Although in the context of a civil
proceeding, this does not engage a Charter right, the right to a fair trial is a fundamental principle of
justice. Further, the confidentiality order would allow all parties and the court access to the confidential
documents, and permit cross-examination based on their contents, assisting in the search for truth, a
core value underlying freedom of expression. Finally, given the technical nature of the information, there
may be a substantial public security interest in maintaining the confidentiality of such information.

The deleterious effects of granting a confidentiality order include a negative effect on the open court
principle, and therefore on the right to freedom of expression. The more detrimental the confidentiality
order would be to the core values of (1) seeking the truth and the common good, (2) promoting self-
fulfilment of individuals by allowing them to develop thoughts and ideas as they see fit, and (3) ensuring
that participation in the political process is open to all persons, the harder it will be to justify the
confidentiality order. In the hands of the parties and their experts, the confidential documents may be of
great assistance in probing the truth of the Chinese environmental assessment process, which would
assist the court in reaching accurate factual conclusions. Given the highly technical nature of the
documents, the important value of the search for the truth which underlies [page525] both freedom of



Page 3 of 20
Sierra Club of Canada v. Canada (Minister of Finance)

expression and open justice would be promoted to a greater extent by submitting the confidential
documents under the order sought than it would by denying the order.

Under the terms of the order sought, the only restrictions relate to the public distribution of the
documents, which is a fairly minimal intrusion into the open court rule. Although the confidentiality order
would restrict individual access to certain information which may be of interest to that individual, the
second core value of promoting individual self-fulfilment would not be significantly affected by the
confidentiality order. The third core value figures prominently in this appeal as open justice is a
fundamental aspect of a democratic society. By their very nature, environmental matters carry significant
public import, and openness in judicial proceedings involving environmental issues will generally attract a
high degree of protection, so that the public interest is engaged here more than if this were an action
between private parties involving private interests. However, the narrow scope of the order coupled with
the highly technical nature of the confidential documents significantly temper the deleterious effects the
confidentiality order would have on the public interest in open courts. The core freedom of expression
values of seeking the truth and promoting an open political process are most closely linked to the
principle of open courts, and most affected by an order restricting that openness. However, in the context
of this case, the confidentiality order would only marginally impede, and in some respects would even
promote, the pursuit of these values. The salutary effects of the order outweigh its deleterious effects and
the order should be granted. A balancing of the various rights and obligations engaged indicates that the
confidentiality order would have substantial salutary effects on AECL's right to a fair trial and freedom of
expression, while the deleterious effects on the principle of open courts and freedom of expression would
be minimal.
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The judgment of the Court was delivered by
IACOBUCCI J.

I. Introduction

1 In our country, courts are the institutions generally chosen to resolve legal disputes as best they can
through the application of legal principles to the facts of the case involved. One of the underlying
principles of the judicial process is public openness, both in the proceedings of the dispute, and in the
material that is relevant to its resolution. However, some material can be made the subject of a
confidentiality order. This appeal raises the important [page527] issues of when, and under what
circumstances, a confidentiality order should be granted.

2 For the following reasons, | would issue the confidentiality order sought and accordingly would allow
the appeal.

Il. Facts

3 The appellant, Atomic Energy of Canada Limited ("AECL") is a Crown corporation that owns and
markets CANDU nuclear technology, and is an intervener with the rights of a party in the application for
judicial review by the respondent, the Sierra Club of Canada ("Sierra Club"). Sierra Club is an
environmental organization seeking judicial review of the federal government's decision to provide
financial assistance in the form of a $1.5 billion guaranteed loan relating to the construction and sale of
two CANDU nuclear reactors to China by the appellant. The reactors are currently under construction in
China, where the appellant is the main contractor and project manager.

4 The respondent maintains that the authorization of financial assistance by the government triggered s.
5(1)(b) of the Canadian Environmental Assessment Act, S.C. 1992, c. 37 ("CEAA"), which requires that
an environmental assessment be undertaken before a federal authority grants financial assistance to a
project. Failure to undertake such an assessment compels cancellation of the financial arrangements.

5 The appellant and the respondent Ministers argue that the CEAA does not apply to the loan
transaction, and that if it does, the statutory defences available under ss. 8 and 54 apply. Section 8
describes the circumstances where Crown corporations are required to conduct environmental
assessments. Section 54(2)(b) recognizes the validity of an environmental assessment carried out by a
foreign authority provided that it is consistent with the provisions of the CEAA.

6 In the course of the application by Sierra Club to set aside the funding arrangements, the appellant
[page528] filed an affidavit of Dr. Simon Pang, a senior manager of the appellant. In the affidavit, Dr.
Pang referred to and summarized certain documents (the "Confidential Documents"). The Confidential
Documents are also referred to in an affidavit prepared by Mr. Feng, one of AECL's experts. Prior to
cross-examining Dr. Pang on his affidavit, Sierra Club made an application for the production of the
Confidential Documents, arguing that it could not test Dr. Pang's evidence without access to the
underlying documents. The appellant resisted production on various grounds, including the fact that the
documents were the property of the Chinese authorities and that it did not have authority to disclose
them. After receiving authorization by the Chinese authorities to disclose the documents on the condition
that they be protected by a confidentiality order, the appellant sought to introduce the Confidential
Documents under Rule 312 of the Federal Court Rules, 1998, SOR/98-106, and requested a
confidentiality order in respect of the documents.
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7 Under the terms of the order requested, the Confidential Documents would only be made available to
the parties and the court; however, there would be no restriction on public access to the proceedings. In
essence, what is being sought is an order preventing the dissemination of the Confidential Documents to
the public.

8 The Confidential Documents comprise two Environmental Impact Reports on Siting and Construction
Design (the "EIRs"), a Preliminary Safety Analysis Report (the "PSAR"), and the supplementary affidavit
of Dr. Pang which summarizes the contents of the EIRs and the PSAR. If admitted, the EIRs and the
PSAR would be attached as exhibits to the supplementary affidavit of Dr. Pang. The EIRs were prepared
by the Chinese authorities in the Chinese language, and the PSAR was prepared by the appellant with
assistance from the Chinese participants in the project. The documents contain a mass of technical
information and comprise thousands of pages. They describe the ongoing environmental assessment of
the construction site by the Chinese authorities under Chinese law.

[page529]

9 As noted, the appellant argues that it cannot introduce the Confidential Documents into evidence
without a confidentiality order, otherwise it would be in breach of its obligations to the Chinese
authorities. The respondent's position is that its right to cross-examine Dr. Pang and Mr. Feng on their
affidavits would be effectively rendered nugatory in the absence of the supporting documents to which
the affidavits referred. Sierra Club proposes to take the position that the affidavits should therefore be
afforded very little weight by the judge hearing the application for judicial review.

10 The Federal Court of Canada, Trial Division refused to grant the confidentiality order and the majority
of the Federal Court of Appeal dismissed the appeal. In his dissenting opinion, Robertson J.A. would
have granted the confidentiality order.

lll. Relevant Statutory Provisions

11 Federal Court Rules, 1998, SOR/98-106
151. (1) On motion, the Court may order that material to be filed shall be treated as confidential.

(2) Before making an order under subsection (1), the Court must be satisfied that the material
should be treated as confidential, notwithstanding the public interest in open and accessible court
proceedings.

IV. Judgments Below
A. Federal Court, Trial Division, [2000] 2 F.C. 400

12 Pelletier J. first considered whether leave should be granted pursuant to Rule 312 to introduce the
supplementary affidavit of Dr. Pang to which the Confidential Documents were filed as exhibits. In his
view, the underlying question was that of relevance, and he concluded that the documents were relevant
to the issue of the appropriate remedy. Thus, in the absence of prejudice to the respondent, the affidavit
should be permitted to be served and filed. He noted that the respondent would be prejudiced by delay,
but since both parties had brought [page530] interlocutory motions which had contributed to the delay,
the desirability of having the entire record before the court outweighed the prejudice arising from the
delay associated with the introduction of the documents.

13 On the issue of confidentiality, Pelletier J. concluded that he must be satisfied that the need for
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confidentiality was greater than the public interest in open court proceedings, and observed that the
argument for open proceedings in this case was significant given the public interest in Canada'’s role as a
vendor of nuclear technology. As well, he noted that a confidentiality order was an exception to the rule
of open access to the courts, and that such an order should be granted only where absolutely necessary.

14 Pelletier J. applied the same test as that used in patent litigation for the issue of a protective order,
which is essentially a confidentiality order. The granting of such an order requires the appellant to show a
subjective belief that the information is confidential and that its interests would be harmed by disclosure.
In addition, if the order is challenged, then the person claiming the benefit of the order must demonstrate
objectively that the order is required. This objective element requires the party to show that the
information has been treated as confidential, and that it is reasonable to believe that its proprietary,
commercial and scientific interests could be harmed by the disclosure of the information.

15 Concluding that both the subjective part and both elements of the objective part of the test had been
satisfied, he nevertheless stated: "However, | am also of the view that in public law cases, the objective
test has, or should have, a third component which is whether the public interest in disclosure exceeds the
risk of harm to a party arising from disclosure"” (para. 23).

16 A very significant factor, in his view, was the fact that mandatory production of documents was not in
issue here. The fact that the application involved a voluntary tendering of documents to advance the
[page531] appellant's own cause as opposed to mandatory production weighed against granting the
confidentiality order.

17 In weighing the public interest in disclosure against the risk of harm to AECL arising from disclosure,
Pelletier J. noted that the documents the appellant wished to put before the court were prepared by
others for other purposes, and recognized that the appellant was bound to protect the confidentiality of
the information. At this stage, he again considered the issue of materiality. If the documents were shown
to be very material to a critical issue, "the requirements of justice militate in favour of a confidentiality
order. If the documents are marginally relevant, then the voluntary nature of the production argues
against a confidentiality order" (para. 29). He then decided that the documents were material to a
question of the appropriate remedy, a significant issue in the event that the appellant failed on the main
issue.

18 Pelletier J. also considered the context of the case and held that since the issue of Canada's role as
a vendor of nuclear technology was one of significant public interest, the burden of justifying a
confidentiality order was very onerous. He found that AECL could expunge the sensitive material from
the documents, or put the evidence before the court in some other form, and thus maintain its full right of
defence while preserving the open access to court proceedings.

19 Pelletier J. observed that his order was being made without having perused the Confidential
Documents because they had not been put before him. Although he noted the line of cases which holds
that a judge ought not to deal with the issue of a confidentiality order without reviewing the documents
themselves, in his view, given their voluminous nature and technical content as well as his lack of
information as to what information was already in the public domain, he found that an examination of
these documents would not have been useful.

[page532]

20 Pelletier J. ordered that the appellant could file the documents in current form, or in an edited version
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if it chose to do so. He also granted leave to file material dealing with the Chinese regulatory process in
general and as applied to this project, provided it did so within 60 days.

B. Federal Court of Appeal, [2000] 4 F.C. 426
(1) Evans J.A. (Sharlow J.A. concurring)

21 Atthe Federal Court of Appeal, AECL appealed the ruling under Rule 151 of the Federal Court Rules,
1998, and Sierra Club cross-appealed the ruling under Rule 312.

22 With respect to Rule 312, Evans J.A. held that the documents were clearly relevant to a defence
under s. 54(2)(b) which the appellant proposed to raise if s. 5(1)(b) of the CEAA was held to apply, and
were also potentially relevant to the exercise of the court's discretion to refuse a remedy even if the
Ministers were in breach of the CEAA. Evans J.A. agreed with Pelletier J. that the benefit to the appellant
and the court of being granted leave to file the documents outweighed any prejudice to the respondent
owing to delay and thus concluded that the motions judge was correct in granting leave under Rule 312.

23 On the issue of the confidentiality order, Evans J.A. considered Rule 151, and all the factors that the
motions judge had weighed, including the commercial sensitivity of the documents, the fact that the
appellant had received them in confidence from the Chinese authorities, and the appellant's argument
that without the documents it could not mount a full answer and defence to the application. These factors
had to be weighed against the principle of open access to court documents. Evans J.A. agreed with
Pelletier J. that the weight to be attached to the public interest in open proceedings varied with context
and held that, where a case raises issues of public significance, the principle of openness of judicial
process carries greater weight as a factor in [page533] the balancing process. Evans J.A. noted the
public interest in the subject matter of the litigation, as well as the considerable media attention it had
attracted.

24 In support of his conclusion that the weight assigned to the principle of openness may vary with
context, Evans J.A. relied upon the decisions in AB Hassle v. Canada (Minister of National Health and
Welfare), [2000] 3 F.C. 360 (C.A.), where the court took into consideration the relatively small public
interest at stake, and Ethyl Canada Inc. v. Canada (Attorney General) (1998), 17 C.P.C. (4th) 278 (Ont.
Ct. (Gen. Div.)), at p. 283, where the court ordered disclosure after determining that the case was a
significant constitutional case where it was important for the public to understand the issues at stake.
Evans J.A. observed that openness and public participation in the assessment process are fundamental
to the CEAA, and concluded that the motions judge could not be said to have given the principle of
openness undue weight even though confidentiality was claimed for a relatively small number of highly
technical documents.

25 Evans J.A. held that the motions judge had placed undue emphasis on the fact that the introduction
of the documents was voluntary; however, it did not follow that his decision on the confidentiality order
must therefore be set aside. Evans J.A. was of the view that this error did not affect the ultimate
conclusion for three reasons. First, like the motions judge, he attached great weight to the principle of
openness. Secondly, he held that the inclusion in the affidavits of a summary of the reports could go a
long way to compensate for the absence of the originals, should the appellant choose not to put them in
without a confidentiality order. Finally, if AECL submitted the documents in an expunged fashion, the
claim for confidentiality would rest upon a relatively unimportant factor, i.e., the appellant's claim that it
would suffer a loss of business if it breached its undertaking with the Chinese authorities.

26 Evans J.A. rejected the argument that the motions judge had erred in deciding the motion without
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[page534] reference to the actual documents, stating that it was not necessary for him to inspect them,
given that summaries were available and that the documents were highly technical and incompletely
translated. Thus the appeal and cross-appeal were both dismissed.

(2) Robertson J.A. (dissenting)

27 Robertson J.A. disagreed with the majority for three reasons. First, in his view, the level of public
interest in the case, the degree of media coverage, and the identities of the parties should not be taken
into consideration in assessing an application for a confidentiality order. Instead, he held that it was the
nature of the evidence for which the order is sought that must be examined.

28 In addition, he found that without a confidentiality order, the appellant had to choose between two
unacceptable options: either suffering irreparable financial harm if the confidential information was
introduced into evidence, or being denied the right to a fair trial because it could not mount a full defence
if the evidence was not introduced.

29 Finally, he stated that the analytical framework employed by the majority in reaching its decision was
fundamentally flawed as it was based largely on the subjective views of the motions judge. He rejected
the contextual approach to the question of whether a confidentiality order should issue, emphasizing the
need for an objective framework to combat the perception that justice is a relative concept, and to
promote consistency and certainty in the law.

30 To establish this more objective framework for regulating the issuance of confidentiality orders
pertaining to commercial and scientific information, he turned to the legal rationale underlying the
commitment to the principle of open justice, referring to Edmonton Journal v. Alberta (Attorney General),
[1989] 2 S.C.R. 1326. There, the Supreme Court of Canada held that open proceedings foster the search
for the truth, and reflect the importance of public scrutiny of the courts.

[page535]

31 Robertson J.A. stated that although the principle of open justice is a reflection of the basic democratic
value of accountability in the exercise of judicial power, in his view, the principle that justice itself must be
secured is paramount. He concluded that justice as an overarching principle means that exceptions
occasionally must be made to rules or principles.

32 He observed that, in the area of commercial law, when the information sought to be protected
concerns "trade secrets", this information will not be disclosed during a trial if to do so would destroy the
owner's proprietary rights and expose him or her to irreparable harm in the form of financial loss.
Although the case before him did not involve a trade secret, he nevertheless held that the same
treatment could be extended to commercial or scientific information which was acquired on a confidential
basis and attached the following criteria as conditions precedent to the issuance of a confidentiality order
(at para. 13):

(1) the information is of a confidential nature as opposed to facts which one would like to keep
confidential; (2) the information for which confidentiality is sought is not already in the public
domain; (3) on a balance of probabilities the party seeking the confidentiality order would
suffer irreparable harm if the information were made public; (4) the information is relevant to
the legal issues raised in the case; (5) correlatively, the information is "necessary" to the
resolution of those issues; (6) the granting of a confidentiality order does not unduly prejudice
the opposing party; and (7) the public interest in open court proceedings does not override
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the private interests of the party seeking the confidentiality order. The onus in establishing
that criteria one to six are met is on the party seeking the confidentiality order. Under the
seventh criterion, it is for the opposing party to show that a prima facie right to a protective
order has been overtaken by the need to preserve the openness of the court proceedings. In
addressing these criteria one must bear in mind two of the threads woven into the fabric of
the principle of open justice: the search for truth and the preservation of the rule of law. As
stated at the outset, | do not believe that the perceived degree of public importance of a case
is a relevant consideration.

[page536]

33 In applying these criteria to the circumstances of the case, Robertson J.A. concluded that the
confidentiality order should be granted. In his view, the public interest in open court proceedings did not
override the interests of AECL in maintaining the confidentiality of these highly technical documents.

34 Robertson J.A. also considered the public interest in the need to ensure that site plans for nuclear
installations were not, for example, posted on a Web site. He concluded that a confidentiality order would
not undermine the two primary objectives underlying the principle of open justice: truth and the rule of
law. As such, he would have allowed the appeal and dismissed the cross-appeal.

V. Issues

35 A. What is the proper analytical approach to be applied to the exercise of judicial discretion where
a litigant seeks a confidentiality order under Rule 151 of the Federal Court Rules, 19987

B. Should the confidentiality order be granted in this case?
VI. Analysis
A. The Analytical Approach to the Granting of a Confidentiality Order

(1) The General Framework: Herein the Dagenais Principles

36 The link between openness in judicial proceedings and freedom of expression has been firmly

established by this Court. In Canadian Broadcasting Corp. v. New Brunswick (Attorney General), [1996]

3 S.C.R. 480, at para. 23, La Forest J. expressed the relationship as follows:
The principle of open courts is inextricably tied to the rights guaranteed by s. 2(b). Openness
permits public access to information about the courts, which in turn permits the public to discuss
and put forward opinions and criticisms of court practices and proceedings. While the freedom to
express ideas and opinions about the operation of the courts is clearly within the ambit of the
[page537] freedom guaranteed by s. 2(b), so too is the right of members of the public to obtain
information about the courts in the first place.

Under the order sought, public access and public scrutiny of the Confidential Documents would be
restricted; this would clearly infringe the public's freedom of expression guarantee.

37 A discussion of the general approach to be taken in the exercise of judicial discretion to grant a
confidentiality order should begin with the principles set out by this Court in Dagenais v. Canadian
Broadcasting Corp., [1994] 3 S.C.R. 835. Although that case dealt with the common law jurisdiction of
the court to order a publication ban in the criminal law context, there are strong similarities between
publication bans and confidentiality orders in the context of judicial proceedings. In both cases a
restriction on freedom of expression is sought in order to preserve or promote an interest engaged by
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those proceedings. As such, the fundamental question for a court to consider in an application for a
publication ban or a confidentiality order is whether, in the circumstances, the right to freedom of
expression should be compromised.

38 Although in each case freedom of expression will be engaged in a different context, the Dagenais
framework utilizes overarching Canadian Charter of Rights and Freedoms principles in order to balance
freedom of expression with other rights and interests, and thus can be adapted and applied to various
circumstances. As a result, the analytical approach to the exercise of discretion under Rule 151 should
echo the underlying principles laid out in Dagenais, although it must be tailored to the specific rights and
interests engaged in this case.

39 Dagenais dealt with an application by four accused persons under the court's common law
jurisdiction requesting an order prohibiting the broadcast of a television programme dealing with the
physical and sexual abuse of young boys at [page538] religious institutions. The applicants argued that
because the factual circumstances of the programme were very similar to the facts at issue in their trials,
the ban was necessary to preserve the accuseds' right to a fair trial.

40 Lamer C.J. found that the common law discretion to order a publication ban must be exercised within
the boundaries set by the principles of the Charter. Since publication bans necessarily curtail the freedom
of expression of third parties, he adapted the pre-Charter common law rule such that it balanced the right
to freedom of expression with the right to a fair trial of the accused in a way which reflected the
substance of the test from R. v. Oakes, [1986] 1 S.C.R. 103. At p. 878 of Dagenais, Lamer C.J. set out
his reformulated test:

A publication ban should only be ordered when:

(a) Such a ban is necessary in order to prevent a real and substantial risk to the fairness of the
trial, because reasonably available alternative measures will not prevent the risk; and

(b) The salutary effects of the publication ban outweigh the deleterious effects to the free
expression of those affected by the ban. [Emphasis in original.]

41 In New Brunswick, supra, this Court modified the Dagenais test in the context of the related issue of
how the discretionary power under s. 486(1) of the Criminal Code, R.S.C. 1985, c. C-46, to exclude the
public from a trial should be exercised. That case dealt with an appeal from the trial judge's order
excluding the public from the portion of a sentencing proceeding for sexual assault and sexual
interference dealing with the specific acts committed by the accused on the basis that it would avoid
"undue hardship" to both the victims and the accused.

42 La Forest J. found that s. 486(1) was a restriction on the s. 2(b) right to freedom of expression in that
it provided a "discretionary bar on public and media access to the courts": New Brunswick, at para. 33;
[page539] however he found this infringement to be justified under s. 1 provided that the discretion was
exercised in accordance with the Charter. Thus, the approach taken by La Forest J. at para. 69 to the
exercise of discretion under s. 486(1) of the Criminal Code, closely mirrors the Dagenais common law
test:

(a) the judge must consider the available options and consider whether there are any other
reasonable and effective alternatives available;

(b) the judge must consider whether the order is limited as much as possible; and
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(c) the judge must weigh the importance of the objectives of the particular order and its probable
effects against the importance of openness and the particular expression that will be limited in
order to ensure that the positive and negative effects of the order are proportionate.

In applying this test to the facts of the case, La Forest J. found that the evidence of the potential undue
hardship consisted mainly in the Crown's submission that the evidence was of a "delicate nature" and
that this was insufficient to override the infringement on freedom of expression.

43 This Court has recently revisited the granting of a publication ban under the court's common law
jurisdiction in R. v. Mentuck, [2001] 3 S.C.R. 442, 2001 SCC 76, and its companion case R. v. O.N.E.,
[2001] 3 S.C.R. 478, 2001 SCC 77. In Mentuck, the Crown moved for a publication ban to protect the
identity of undercover police officers and operational methods employed by the officers in their
investigation of the accused. The accused opposed the motion as an infringement of his right to a fair
and public hearing under s. 11(d) of the Charter. The order was also opposed by two intervening
newspapers as an infringement of their right to freedom of expression.

44 The Court noted that, while Dagenais dealt with the balancing of freedom of expression on the one
hand, and the right to a fair trial of the accused on the other, in the case before it, both the right of the
[page540] accused to a fair and public hearing, and freedom of expression weighed in favour of denying
the publication ban. These rights were balanced against interests relating to the proper administration of
justice, in particular, protecting the safety of police officers and preserving the efficacy of undercover
police operations.

45 In spite of this distinction, the Court noted that underlying the approach taken in both Dagenais and
New Brunswick was the goal of ensuring that the judicial discretion to order publication bans is subject to
no lower a standard of compliance with the Charter than legislative enactment. This goal is furthered by
incorporating the essence of s. 1 of the Charter and the Oakes test into the publication ban test. Since
this same goal applied in the case before it, the Court adopted a similar approach to that taken in
Dagenais, but broadened the Dagenais test (which dealt specifically with the right of an accused to a fair
trial) such that it could guide the exercise of judicial discretion where a publication ban is requested in
order to preserve any important aspect of the proper administration of justice. At para. 32, the Court
reformulated the test as follows:
A publication ban should only be ordered when:

(a) such an order is necessary in order to prevent a serious risk to the proper administration of
justice because reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the publication ban outweigh the deleterious effects on the rights and
interests of the parties and the public, including the effects on the right to free expression, the
right of the accused to a fair and public trial, and the efficacy of the administration of justice.

46 The Court emphasized that under the first branch of the test, three important elements were
subsumed under the "necessity" branch. First, the risk in question must be a serious risk well grounded
in the evidence. Second, the phrase "proper administration of justice" must be carefully interpreted so as
not to [page541] allow the concealment of an excessive amount of information. Third, the test requires
the judge ordering the ban to consider not only whether reasonable alternatives are available, but also to
restrict the ban as far as possible without sacrificing the prevention of the risk.

47 At para. 31, the Court also made the important observation that the proper administration of justice
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will not necessarily involve Charter rights, and that the ability to invoke the Charter is not a necessary

condition for a publication ban to be granted:
The [common law publication ban] rule can accommodate orders that must occasionally be made
in the interests of the administration of justice, which encompass more than fair trial rights. As the
test is intended to "reflec[t] the substance of the Oakes test", we cannot require that Charter rights
be the only legitimate objective of such orders any more than we require that government action
or legislation in violation of the Charter be justified exclusively by the pursuit of another Charter
right. [Emphasis added.]

The Court also anticipated that, in appropriate circumstances, the Dagenais framework could be
expanded even further in order to address requests for publication bans where interests other than the
administration of justice were involved.

48 Mentuck is illustrative of the flexibility of the Dagenais approach. Since its basic purpose is to ensure
that the judicial discretion to deny public access to the courts is exercised in accordance with Charter
principles, in my view, the Dagenais model can and should be adapted to the situation in the case at bar
where the central issue is whether judicial discretion should be exercised so as to exclude confidential
information from a public proceeding. As in Dagenais, New Brunswick and Mentuck, granting the
confidentiality order will have a negative effect on the Charter right to freedom of expression, as well as
the principle of open and accessible court proceedings, and, as in those cases, courts must ensure that
the discretion to grant the order is exercised in accordance with Charter principles. [page542] However,
in order to adapt the test to the context of this case, it is first necessary to determine the particular rights
and interests engaged by this application.

(2) The Rights and Interests of the Parties

49 The immediate purpose for AECL's confidentiality request relates to its commercial interests. The
information in question is the property of the Chinese authorities. If the appellant were to disclose the
Confidential Documents, it would be in breach of its contractual obligations and suffer a risk of harm to its
competitive position. This is clear from the findings of fact of the motions judge that AECL was bound by
its commercial interests and its customer's property rights not to disclose the information (para. 27), and
that such disclosure could harm the appellant's commercial interests (para. 23).

50 Aside from this direct commercial interest, if the confidentiality order is denied, then in order to protect
its commercial interests, the appellant will have to withhold the documents. This raises the important
matter of the litigation context in which the order is sought. As both the motions judge and the Federal
Court of Appeal found that the information contained in the Confidential Documents was relevant to
defences available under the CEAA, the inability to present this information hinders the appellant's
capacity to make full answer and defence, or, expressed more generally, the appellant's right, as a civil
litigant, to present its case. In that sense, preventing the appellant from disclosing these documents on a
confidential basis infringes its right to a fair trial. Although in the context of a civil proceeding this does not
engage a Charter right, the right to a fair trial generally can be viewed as a fundamental principle of
justice: M. (A.) v. Ryan, [1997] 1 S.C.R. 157, at para. 84, per L'Heureux-Dubé J. (dissenting, but not on
that point). Although this fair trial right is directly relevant to the appellant, there is also a general public
interest in protecting the right to a fair trial. Indeed, as a general proposition, all disputes in the courts
should be decided under a fair trial standard. The legitimacy of the judicial process alone [page543]
demands as much. Similarly, courts have an interest in having all relevant evidence before them in order
to ensure that justice is done.

51 Thus, the interests which would be promoted by a confidentiality order are the preservation of
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commercial and contractual relations, as well as the right of civil litigants to a fair trial. Related to the
latter are the public and judicial interests in seeking the truth and achieving a just result in civil
proceedings.

52 In opposition to the confidentiality order lies the fundamental principle of open and accessible court
proceedings. This principle is inextricably tied to freedom of expression enshrined in s. 2(b) of the
Charter: New Brunswick, supra, at para. 23. The importance of public and media access to the courts
cannot be understated, as this access is the method by which the judicial process is scrutinized and
criticized. Because it is essential to the administration of justice that justice is done and is seen to be
done, such public scrutiny is fundamental. The open court principle has been described as "the very soul
of justice", guaranteeing that justice is administered in a non-arbitrary manner: New Brunswick, at para.
22.

(3) Adapting the Dagenais Test to the Rights and Interests of the Parties

53 Applying the rights and interests engaged in this case to the analytical framework of Dagenais and
subsequent cases discussed above, the test for whether a confidentiality order ought to be granted in a
case such as this one should be framed as follows:

A confidentiality order under Rule 151 should only be granted when:

(&) such an order is necessary in order to prevent a serious risk to an important interest,
including a commercial interest, in the context of litigation because reasonably alternative
measures will not prevent the risk; and

[page544]

(b) the salutary effects of the confidentiality order, including the effects on the right of civil
litigants to a fair trial, outweigh its deleterious effects, including the effects on the right to
free expression, which in this context includes the public interest in open and accessible
court proceedings.

54 As in Mentuck, | would add that three important elements are subsumed under the first branch of this
test. First, the risk in question must be real and substantial, in that the risk is well grounded in the
evidence, and poses a serious threat to the commercial interest in question.

55 In addition, the phrase "important commercial interest" is in need of some clarification. In order to
qualify as an "important commercial interest”, the interest in question cannot merely be specific to the
party requesting the order; the interest must be one which can be expressed in terms of a public interest
in confidentiality. For example, a private company could not argue simply that the existence of a
particular contract should not be made public because to do so would cause the company to lose
business, thus harming its commercial interests. However, if, as in this case, exposure of information
would cause a breach of a confidentiality agreement, then the commercial interest affected can be
characterized more broadly as the general commercial interest of preserving confidential information.
Simply put, if there is no general principle at stake, there can be no "important commercial interest" for
the purposes of this test. Or, in the words of Binnie J. in F.N. (Re), [2000] 1 S.C.R. 880, 2000 SCC 35, at
para. 10, the open court rule only yields "where the public interest in confidentiality outweighs the public
interest in openness” (emphasis added).

56 In addition to the above requirement, courts must be cautious in determining what constitutes an
"important commercial interest”. It must be remembered that a confidentiality order involves an
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infringement on freedom of expression. Although the balancing of the commercial interest with freedom
of expression takes place under the second [page545] branch of the test, courts must be alive to the
fundamental importance of the open court rule. See generally Muldoon J. in Eli Lilly and Co. v.
Novopharm Ltd. (1994), 56 C.P.R. (3d) 437 (F.C.T.D.), at p. 439.

57 Finally, the phrase "reasonably alternative measures" requires the judge to consider not only whether
reasonable alternatives to a confidentiality order are available, but also to restrict the order as much as is
reasonably possible while preserving the commercial interest in question.

B. Application of the Test to this Appeal
(1) Necessity

58 At this stage, it must be determined whether disclosure of the Confidential Documents would impose
a serious risk on an important commercial interest of the appellant, and whether there are reasonable
alternatives, either to the order itself, or to its terms.

59 The commercial interest at stake here relates to the objective of preserving contractual obligations of
confidentiality. The appellant argues that it will suffer irreparable harm to its commercial interests if the
Confidential Documents are disclosed. In my view, the preservation of confidential information constitutes
a sufficiently important commercial interest to pass the first branch of the test as long as certain criteria
relating to the information are met.

60 Pelletier J. noted that the order sought in this case was similar in nature to an application for a
protective order which arises in the context of patent litigation. Such an order requires the applicant to
demonstrate that the information in question has been treated at all relevant times as confidential and
that on a balance of probabilities its proprietary, commercial and scientific interests could reasonably be
harmed by the disclosure of the information: AB Hassle v. Canada (Minister of National Health and
Welfare) (1998), 83 C.P.R. (3d) 428 (F.C.T.D.), at p. 434. To this | would add the requirement proposed
[page546] by Robertson J.A. that the information in question must be of a "confidential nature” in that it
has been "accumulated with a reasonable expectation of it being kept confidential" as opposed to "facts
which a litigant would like to keep confidential by having the courtroom doors closed" (para. 14).

61 Pelletier J. found as a fact that the AB Hassle test had been satisfied in that the information had
clearly been treated as confidential both by the appellant and by the Chinese authorities, and that, on a
balance of probabilities, disclosure of the information could harm the appellant's commercial interests
(para. 23). As well, Robertson J.A. found that the information in question was clearly of a confidential
nature as it was commercial information, consistently treated and regarded as confidential, that would be
of interest to AECL's competitors (para. 16). Thus, the order is sought to prevent a serious risk to an
important commercial interest.

62 The first branch of the test also requires the consideration of alternative measures to the
confidentiality order, as well as an examination of the scope of the order to ensure that it is not overly
broad. Both courts below found that the information contained in the Confidential Documents was
relevant to potential defences available to the appellant under the CEAA and this finding was not
appealed at this Court. Further, | agree with the Court of Appeal's assertion (at para. 99) that, given the
importance of the documents to the right to make full answer and defence, the appellant is, practically
speaking, compelled to produce the documents. Given that the information is necessary to the
appellant's case, it remains only to determine whether there are reasonably alternative means by which
the necessary information can be adduced without disclosing the confidential information.
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63 Two alternatives to the confidentiality order were put forward by the courts below. The motions judge
suggested that the Confidential Documents could be expunged of their commercially sensitive contents,
and edited versions of the documents could be [page547] filed. As well, the majority of the Court of
Appeal, in addition to accepting the possibility of expungement, was of the opinion that the summaries of
the Confidential Documents included in the affidavits could go a long way to compensate for the absence
of the originals. If either of these options is a reasonable alternative to submitting the Confidential
Documents under a confidentiality order, then the order is not necessary, and the application does not
pass the first branch of the test.

64 There are two possible options with respect to expungement, and in my view, there are problems with
both of these. The first option would be for AECL to expunge the confidential information without
disclosing the expunged material to the parties and the court. However, in this situation the filed material
would still differ from the material used by the affiants. It must not be forgotten that this motion arose as a
result of Sierra Club's position that the summaries contained in the affidavits should be accorded little or
no weight without the presence of the underlying documents. Even if the relevant information and the
confidential information were mutually exclusive, which would allow for the disclosure of all the
information relied on in the affidavits, this relevancy determination could not be tested on cross-
examination because the expunged material would not be available. Thus, even in the best case
scenario, where only irrelevant information needed to be expunged, the parties would be put in
essentially the same position as that which initially generated this appeal, in the sense that, at least some
of the material relied on to prepare the affidavits in question would not be available to Sierra Club.

65 Further, | agree with Robertson J.A. that this best case scenario, where the relevant and the
confidential information do not overlap, is an untested assumption (para. 28). Although the documents
themselves were not put before the courts on this motion, given that they comprise thousands of pages
of detailed information, this assumption is at best optimistic. The expungement alternative would be
further complicated by the fact that the Chinese [page548] authorities require prior approval for any
request by AECL to disclose information.

66 The second option is that the expunged material be made available to the court and the parties under
a more narrowly drawn confidentiality order. Although this option would allow for slightly broader public
access than the current confidentiality request, in my view, this minor restriction to the current
confidentiality request is not a viable alternative given the difficulties associated with expungement in
these circumstances. The test asks whether there are reasonably alternative measures; it does not
require the adoption of the absolutely least restrictive option. With respect, in my view, expungement of
the Confidential Documents would be a virtually unworkable and ineffective solution that is not
reasonable in the circumstances.

67 A second alternative to a confidentiality order was Evans J.A.'s suggestion that the summaries of the
Confidential Documents included in the affidavits "may well go a long way to compensate for the
absence of the originals" (para. 103). However, he appeared to take this fact into account merely as a
factor to be considered when balancing the various interests at stake. | would agree that at this threshold
stage to rely on the summaries alone, in light of the intention of Sierra Club to argue that they should be
accorded little or no weight, does not appear to be a "reasonably alternative measure" to having the
underlying documents available to the parties.

68 With the above considerations in mind, | find the confidentiality order necessary in that disclosure of
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the Confidential Documents would impose a serious risk on an important commercial interest of the
appellant, and that there are no reasonably alternative measures to granting the order.

(2) The Proportionality Stage

69 As stated above, at this stage, the salutary effects of the confidentiality order, including the effects on
the appellant's right to a fair trial, must be weighed against the deleterious effects of the confidentiality
order, including the effects on the right to free [page549] expression, which in turn is connected to the
principle of open and accessible court proceedings. This balancing will ultimately determine whether the
confidentiality order ought to be granted.

(a) Salutary Effects of the Confidentiality Order

70 As discussed above, the primary interest that would be promoted by the confidentiality order is the
public interest in the right of a civil litigant to present its case, or, more generally, the fair trial right.
Because the fair trial right is being invoked in this case in order to protect commercial, not liberty,
interests of the appellant, the right to a fair trial in this context is not a Charter right; however, a fair trial
for all litigants has been recognized as a fundamental principle of justice: Ryan, supra, at para. 84. It
bears repeating that there are circumstances where, in the absence of an affected Charter right, the
proper administration of justice calls for a confidentiality order: Mentuck, supra, at para. 31. In this case,
the salutary effects that such an order would have on the administration of justice relate to the ability of
the appellant to present its case, as encompassed by the broader fair trial right.

71 The Confidential Documents have been found to be relevant to defences that will be available to the
appellant in the event that the CEAA is found to apply to the impugned transaction and, as discussed
above, the appellant cannot disclose the documents without putting its commercial interests at serious
risk of harm. As such, there is a very real risk that, without the confidentiality order, the ability of the
appellant to mount a successful defence will be seriously curtailed. | conclude, therefore, that the
confidentiality order would have significant salutary effects on the appellant's right to a fair trial.

72 Aside from the salutary effects on the fair trial interest, the confidentiality order would also have a
beneficial impact on other important rights and interests. First, as | discuss in more detail below, the
confidentiality order would allow all parties and the court access to the Confidential Documents, and
[page550] permit cross-examination based on their contents. By facilitating access to relevant documents
in a judicial proceeding, the order sought would assist in the search for truth, a core value underlying
freedom of expression.

73 Second, | agree with the observation of Robertson J.A. that, as the Confidential Documents contain
detailed technical information pertaining to the construction and design of a nuclear installation, it may be
in keeping with the public interest to prevent this information from entering the public domain (para. 44).
Although the exact contents of the documents remain a mystery, it is apparent that they contain technical
details of a nuclear installation, and there may well be a substantial public security interest in maintaining
the confidentiality of such information.

(b) Deleterious Effects of the Confidentiality Order

74 Granting the confidentiality order would have a negative effect on the open court principle, as the
public would be denied access to the contents of the Confidential Documents. As stated above, the
principle of open courts is inextricably tied to the s. 2(b) Charter right to freedom of expression, and
public scrutiny of the courts is a fundamental aspect of the administration of justice: New Brunswick,
supra, at paras. 22-23. Although as a general principle, the importance of open courts cannot be
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overstated, it is necessary to examine, in the context of this case, the particular deleterious effects on
freedom of expression that the confidentiality order would have.

75 Underlying freedom of expression are the core values of (1) seeking the truth and the common good;
(2) promoting self-fulfilment of individuals by allowing them to develop thoughts and ideas as they see fit;
and (3) ensuring that participation in the political process is open to all persons: Irwin Toy Ltd. v. Quebec
(Attorney General), [1989] 1 S.C.R. 927, [page551] at p. 976; R. v. Keegstra, [1990] 3 S.C.R. 697, at pp.
762-64, per Dickson C.J. Charter jurisprudence has established that the closer the speech in question
lies to these core values, the harder it will be to justify a s. 2(b) infringement of that speech under s. 1 of
the Charter: Keegstra, at pp. 760-61. Since the main goal in this case is to exercise judicial discretion in a
way which conforms to Charter principles, a discussion of the deleterious effects of the confidentiality
order on freedom of expression should include an assessment of the effects such an order would have
on the three core values. The more detrimental the order would be to these values, the more difficult it
will be to justify the confidentiality order. Similarly, minor effects of the order on the core values will make
the confidentiality order easier to justify.

76 Seeking the truth is not only at the core of freedom of expression, but it has also been recognized as
a fundamental purpose behind the open court rule, as the open examination of witnesses promotes an
effective evidentiary process: Edmonton Journal, supra, at pp. 1357-58, per Wilson J. Clearly the
confidentiality order, by denying public and media access to documents relied on in the proceedings,
would impede the search for truth to some extent. Although the order would not exclude the public from
the courtroom, the public and the media would be denied access to documents relevant to the
evidentiary process.

77 However, as mentioned above, to some extent the search for truth may actually be promoted by the
confidentiality order. This motion arises as a result of Sierra Club's argument that it must have access to
the Confidential Documents in order to test the accuracy of Dr. Pang's evidence. If the order is denied,
then the most likely scenario is that the appellant will not submit the documents with the unfortunate
result that evidence which may be relevant to the proceedings will not be available to Sierra Club or the
court. As a result, Sierra Club will not be able to fully test the accuracy of Dr. Pang's evidence on cross-
examination. In addition, the court will not have the benefit of this cross-examination or [page552]
documentary evidence, and will be required to draw conclusions based on an incomplete evidentiary
record. This would clearly impede the search for truth in this case.

78 As well, it is important to remember that the confidentiality order would restrict access to a relatively
small number of highly technical documents. The nature of these documents is such that the general
public would be unlikely to understand their contents, and thus they would contribute little to the public
interest in the search for truth in this case. However, in the hands of the parties and their respective
experts, the documents may be of great assistance in probing the truth of the Chinese environmental
assessment process, which would in turn assist the court in reaching accurate factual conclusions. Given
the nature of the documents, in my view, the important value of the search for truth which underlies both
freedom of expression and open justice would be promoted to a greater extent by submitting the
Confidential Documents under the order sought than it would by denying the order, and thereby
preventing the parties and the court from relying on the documents in the course of the litigation.

79 In addition, under the terms of the order sought, the only restrictions on these documents relate to
their public distribution. The Confidential Documents would be available to the court and the parties, and
public access to the proceedings would not be impeded. As such, the order represents a fairly minimal
intrusion into the open court rule, and thus would not have significant deleterious effects on this principle.
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80 The second core value underlying freedom of speech, namely, the promotion of individual self-
fulfilment by allowing open development of thoughts and ideas, focusses on individual expression, and
thus does not closely relate to the open court principle which involves institutional expression. Although
the confidentiality order would [page553] restrict individual access to certain information which may be of
interest to that individual, | find that this value would not be significantly affected by the confidentiality
order.

81 The third core value, open participation in the political process, figures prominently in this appeal, as
open justice is a fundamental aspect of a democratic society. This connection was pointed out by Cory J.
in Edmonton Journal, supra, at p. 1339:
It can be seen that freedom of expression is of fundamental importance to a democratic society. It
is also essential to a democracy and crucial to the rule of law that the courts are seen to function
openly. The press must be free to comment upon court proceedings to ensure that the courts are,
in fact, seen by all to operate openly in the penetrating light of public scrutiny.

Although there is no doubt as to the importance of open judicial proceedings to a democratic society,
there was disagreement in the courts below as to whether the weight to be assigned to the open court
principle should vary depending on the nature of the proceeding.

82 On this issue, Robertson J.A. was of the view that the nature of the case and the level of media
interest were irrelevant considerations. On the other hand, Evans J.A. held that the motions judge was
correct in taking into account that this judicial review application was one of significant public and media
interest. In my view, although the public nature of the case may be a factor which strengthens the
importance of open justice in a particular case, the level of media interest should not be taken into
account as an independent consideration.

83 Since cases involving public institutions will generally relate more closely to the core value of public
participation in the political process, the public nature of a proceeding should be taken into consideration
when assessing the merits of a confidentiality order. It is important to note that this core value will always
be engaged where the open court [page554] principle is engaged owing to the importance of open justice
to a democratic society. However, where the political process is also engaged by the substance of the
proceedings, the connection between open proceedings and public participation in the political process
will increase. As such, | agree with Evans J.A. in the court below where he stated, at para. 87:
While all litigation is important to the parties, and there is a public interest in ensuring the fair and
appropriate adjudication of all litigation that comes before the courts, some cases raise issues
that transcend the immediate interests of the parties and the general public interest in the due
administration of justice, and have a much wider public interest significance.

84 This motion relates to an application for judicial review of a decision by the government to fund a
nuclear energy project. Such an application is clearly of a public nature, as it relates to the distribution of
public funds in relation to an issue of demonstrated public interest. Moreover, as pointed out by Evans
J.A., openness and public participation are of fundamental importance under the CEAA. Indeed, by their
very nature, environmental matters carry significant public import, and openness in judicial proceedings
involving environmental issues will generally attract a high degree of protection. In this regard, | agree
with Evans J.A. that the public interest is engaged here more than it would be if this were an action
between private parties relating to purely private interests.

85 However, with respect, to the extent that Evans J.A. relied on media interest as an indicium of public
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interest, this was an error. In my view, it is important to distinguish public interest, from media interest,
and | agree with Robertson J.A. that media exposure cannot be viewed as an impartial measure of public
interest. It is the public nature of the proceedings which increases the need for openness, and this public
nature is not necessarily reflected by the media desire to probe the facts of the case. [page555] |
reiterate the caution given by Dickson C.J. in Keegstra, supra, at p. 760, where he stated that, while the
speech in question must be examined in light of its relation to the core values, "we must guard carefully
against judging expression according to its popularity".

86 Although the public interest in open access to the judicial review application as a whole is substantial,
in my view, it is also important to bear in mind the nature and scope of the information for which the order
is sought in assigning weight to the public interest. With respect, the motions judge erred in failing to
consider the narrow scope of the order when he considered the public interest in disclosure, and
consequently attached excessive weight to this factor. In this connection, | respectfully disagree with the
following conclusion of Evans J.A., at para. 97:
Thus, having considered the nature of this litigation, and having assessed the extent of public
interest in the openness of the proceedings in the case before him, the Motions Judge cannot be
said in all the circumstances to have given this factor undue weight, even though confidentiality is
claimed for only three documents among the small mountain of paper filed in this case, and their
content is likely to be beyond the comprehension of all but those equipped with the necessary
technical expertise.

Open justice is a fundamentally important principle, particularly when the substance of the proceedings is
public in nature. However, this does not detract from the duty to attach weight to this principle in
accordance with the specific limitations on openness that the confidentiality order would have. As Wilson
J. observed in Edmonton Journal, supra, at pp. 1353-54:
One thing seems clear and that is that one should not balance one value at large and the
conflicting value in its context. To do so could well be to pre-judge the issue by placing more
weight on the value developed at large than is appropriate in the context of the case.

[page556]

87 In my view, it is important that, although there is significant public interest in these proceedings, open
access to the judicial review application would be only slightly impeded by the order sought. The narrow
scope of the order coupled with the highly technical nature of the Confidential Documents significantly
temper the deleterious effects the confidentiality order would have on the public interest in open courts.

88 In addressing the effects that the confidentiality order would have on freedom of expression, it should
also be borne in mind that the appellant may not have to raise defences under the CEAA, in which case
the Confidential Documents would be irrelevant to the proceedings, with the result that freedom of
expression would be unaffected by the order. However, since the necessity of the Confidential
Documents will not be determined for some time, in the absence of a confidentiality order, the appellant
would be left with the choice of either submitting the documents in breach of its obligations, or
withholding the documents in the hopes that either it will not have to present a defence under the CEAA,
or that it will be able to mount a successful defence in the absence of these relevant documents. If it
chooses the former option, and the defences under the CEAA are later found not to apply, then the
appellant will have suffered the prejudice of having its confidential and sensitive information released into
the public domain, with no corresponding benefit to the public. Although this scenario is far from certain,
the possibility of such an occurrence also weighs in favour of granting the order sought.
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89 In coming to this conclusion, | note that if the appellant is not required to invoke the relevant defences
under the CEAA, it is also true that the appellant's fair trial right will not be impeded, even if the
confidentiality order is not granted. However, | do not take this into account as a factor which weighs in
favour of denying the order because, if the order is granted and the Confidential Documents are not
required, there will be no deleterious effects on either the public interest in freedom of expression or the
appellant's commercial interests or fair trial right. This neutral result is in contrast with the [page557]
scenario discussed above where the order is denied and the possibility arises that the appellant's
commercial interests will be prejudiced with no corresponding public benefit. As a result, the fact that the
Confidential Documents may not be required is a factor which weighs in favour of granting the
confidentiality order.

90 In summary, the core freedom of expression values of seeking the truth and promoting an open
political process are most closely linked to the principle of open courts, and most affected by an order
restricting that openness. However, in the context of this case, the confidentiality order would only
marginally impede, and in some respects would even promote, the pursuit of these values. As such, the
order would not have significant deleterious effects on freedom of expression.

VII. Conclusion

91 In balancing the various rights and interests engaged, | note that the confidentiality order would have
substantial salutary effects on the appellant's right to a fair trial, and freedom of expression. On the other
hand, the deleterious effects of the confidentiality order on the principle of open courts and freedom of
expression would be minimal. In addition, if the order is not granted and in the course of the judicial
review application the appellant is not required to mount a defence under the CEAA, there is a possibility
that the appellant will have suffered the harm of having disclosed confidential information in breach of its
obligations with no corresponding benefit to the right of the public to freedom of expression. As a result, |
find that the salutary effects of the order outweigh its deleterious effects, and the order should be
granted.

92 Consequently, | would allow the appeal with costs throughout, set aside the judgment of the Federal
Court of Appeal, and grant the confidentiality order on the terms requested by the appellant under Rule
151 of the Federal Court Rules, 1998.

[page558]
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Case Summary

Civil litigation — Civil evidence — Documentary evidence — Publication bans and confidentiality
orders — Sealed evidence — Appeal by estate trustees from Ontario Court of Appeal decision
that lifted sealing orders dismissed (O-Application judge had granted sealing orders over probate
files of prominent couple whose death had generated intense public interest — Privacy could be
important public interest under test for discretionary limits on court openness where it could be
shown protection of human dignity was at serious risk — Estate trustees had failed to establish
serious risk to important public interest that overcame strong presumption of court openness —
Information contained in probate files did not reveal anything particularly private or highly
sensitive and did not strike at core identity of affected individuals — Record did not disclose
serious risk of physical harm to affected individuals.
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granted sealing orders over probate files of prominent couple whose death had generated intense
public interest — Privacy could be important public interest under test for discretionary limits on
court openness where it could be shown protection of human dignity was at serious risk —
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Estate trustees had failed to establish serious risk to important public interest that overcame
strong presumption of court openness — Information contained in probate files did not reveal
anything particularly private or highly sensitive and did not strike at core identity of affected
individuals — Record did not disclose serious risk of physical harm to affected individuals.

Appeal by the estate trustees from a decision of the Ontario Court of Appeal that lifted sealing orders
granted by the application judge. The unexplained deaths of a prominent couple in their home generated
intense public interest. The estate trustees obtained sealing orders of the probate files. The orders were
challenged by a journalist. The application judge sealed the probate files, finding the harmful effects of
the sealing orders were substantially outweighed by the salutary effects on privacy and physical safety
interests. The Court of Appeal lifted the sealing orders on the basis that the privacy interest advanced
lacked a public interest quality and there was no evidence of a real risk to anyone's physical safety.
HELD: Appeal dismissed.

Privacy could be an important public interest under the test for discretionary limits on court openness
where it could be shown that the protection of human dignity was at serious risk. It had to be
demonstrated that the information was sufficiently sensitive such that it could be said to strike at the
biographical core of the individual and that there was a serious risk that without an exceptional order, the
affected individual would suffer an affront to their dignity. The estate trustees had failed to establish a
serious risk to the important public interest in privacy, predicated on dignity, that overcame the strong
presumption of openness. The information contained in the probate files did not reveal anything
particularly private or highly sensitive and did not strike at the core identity of the affected individuals.
Merely associating the affected individuals with the couple's unexplained deaths was not sufficient to
constitute a serious risk to the identified important public interest in privacy, defined in reference to
dignity. The record did not show a serious risk of physical harm to any affected individuals. Any inference
of a serious risk of physical harm was speculative.

Statutes, Regulations and Rules Cited:

Bill C-11, An Act to enact the Consumer Privacy Protection Act and the Personal Information and Data
Protection Tribunal Act and to make consequential and related amendments to other Acts, 2nd Sess.,
43rd Parl., 2020

Canadian Charter of Rights and Freedoms, 1982, s. 2(b), s. 8

Charter of Human Rights and Freedoms, CQLR, c. C-12,s.5

Civil Code of Quebec <TREATMTENT/> Article 35 R Article 41 R

Code of Civil Procedure, CQLR, c. C-25.01, Article 12

Freedom of Information and Protection of Privacy Act, R.S.0. 1990, c. F.31

Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5

Privacy Act, R.S.C. 1985, c. P-21
Subsequent History:



Page 3 of 31
Sherman Estate v. Donovan

NOTE: This document is subject to editorial revision before its reproduction in final form in the Canada
Supreme Court Reports.

Court Catchwords:

Courts -- Open court principle -- Sealing orders -- Discretionary limits on court openness -- Important
public interest -- Privacy -- Dignity -- Physical safety -- Unexplained deaths of prominent couple
generating intense public scrutiny and prompting trustees of estates to apply for sealing of probate files --
Whether privacy and physical safety concerns advanced by estate trustees amount to important public
interests at such serious risk to justify issuance of sealing orders.

Court Summary:

A prominent couple was found dead in their home. Their deaths had no apparent explanation and
generated intense public interest. To this day, the identity and motive of those responsible remain
unknown, and the deaths are being investigated as homicides. The estate trustees sought to stem the
intense press scrutiny prompted by the events by seeking sealing orders of the probate files. Initially
granted, the sealing orders were challenged by a journalist who had reported on the couple's deaths, and
by the newspaper for which he wrote. The application judge sealed the probate files, concluding that the
harmful effects of the sealing orders were substantially outweighed by the salutary effects on privacy and
physical safety interests. The Court of Appeal unanimously allowed the appeal and lifted the sealing
orders. It concluded that the privacy interest advanced lacked a public interest quality, and that there was
no evidence of a real risk to anyone's physical safety.

Held: The appeal should be dismissed.

The estate trustees have failed to establish a serious risk to an important public interest under the test for
discretionary limits on court openness. As such, the sealing orders should not have been issued. Open
courts can be a source of inconvenience and embarrassment, but this discomfort is not, as a general
matter, enough to overturn the strong presumption of openness. That said, personal information
disseminated in open court can be more than a source of discomfort and may result in an affront to a
person's dignity. Insofar as privacy serves to protect individuals from this affront, it is an important public
interest and a court can make an exception to the open court principle if it is at serious risk. In this case,
the risks to privacy and physical safety cannot be said to be sufficiently serious.

Court proceedings are presumptively open to the public. Court openness is protected by the
constitutional guarantee of freedom of expression and is essential to the proper functioning of Canadian
democracy. Reporting on court proceedings by a free press is often said to be inseparable from the
principle of open justice. The open court principle is engaged by all judicial proceedings, whatever their
nature. Matters in a probate file are not quintessentially private or fundamentally administrative.
Obtaining a certificate of appointment of estate trustee in Ontario is a court proceeding engaging the
fundamental rationale for openness -- discouraging mischief and ensuring confidence in the
administration of justice through transparency -- such that the strong presumption of openness applies.

The test for discretionary limits on court openness is directed at maintaining the presumption while
offering sufficient flexibility for courts to protect other public interests where they arise. In order to
succeed, the person asking a court to exercise discretion in a way that limits the open court presumption
must establish that (1) court openness poses a serious risk to an important public interest; (2) the order
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sought is necessary to prevent this serious risk to the identified interest because reasonably alternative
measures will not prevent this risk; and (3) as a matter of proportionality, the benefits of the order
outweigh its negative effects.

The recognized scope of what interests might justify a discretionary exception to open courts has
broadened over time and now extends generally to important public interests. The breadth of this
category transcends the interests of the parties to the dispute and provides significant flexibility to
address harm to fundamental values in our society that unqualified openness could cause. While there is
no closed list of important public interests, courts must be cautious and alive to the fundamental
importance of the open court rule when they are identifying them. Determining what is an important
public interest can be done in the abstract at the level of general principles that extend beyond the
parties to the particular dispute. By contrast, whether that interest is at serious risk is a fact-based finding
that is necessarily made in context. The identification of an important interest and the seriousness of the
risk to that interest are thus theoretically separate and qualitatively distinct operations.

Privacy has been championed as a fundamental consideration in a free society, and its public importance
has been recognized in various settings. Though an individual's privacy will be pre-eminently important to
that individual, the protection of privacy is also in the interest of society as a whole. Privacy therefore
cannot be rejected as a mere personal concern: some personal concerns relating to privacy overlap with
public interests.

However, cast too broadly, the recognition of a public interest in privacy could threaten the strong
presumption of openness. The privacy of individuals will be at risk in many court proceedings.
Furthermore, privacy is a complex and contextual concept, making it difficult for courts to measure.
Recognizing an important interest in privacy generally would accordingly be unworkable.

Instead, the public character of the privacy interest involves protecting individuals from the threat to their
dignity. Dignity in this sense involves the right to present core aspects of oneself to others in a
considered and controlled manner; it is an expression of an individual's unique personality or
personhood. This interest is consistent with the Court's emphasis on the importance of privacy, but is
tailored to preserve the strong presumption of openness.

Privacy as predicated on dignity will be at serious risk in limited circumstances. Neither the sensibilities of
individuals nor the fact that openness is disadvantageous, embarrassing or distressing to certain
individuals will generally on their own warrant interference with court openness. Dignity will be at serious
risk only where the information that would be disseminated as a result of court openness is sufficiently
sensitive or private such that openness can be shown to meaningfully strike at the individual's
biographical core in a manner that threatens their integrity. The question is whether the information
reveals something intimate and personal about the individual, their lifestyle or their experiences.

In cases where the information is sufficiently sensitive to strike at an individual's biographical core, a
court must then ask whether a serious risk to the interest is made out in the full factual context of the
case. The seriousness of the risk may be affected by the extent to which information is disseminated and
already in the public domain, and the probability of the dissemination actually occurring. The burden is on
the applicant to show that privacy, understood in reference to dignity, is at serious risk; this erects a fact-
specific threshold consistent with the presumption of openness.

There is also an important public interest in protecting individuals from physical harm, but a discretionary
order limiting court openness can only be made where there is a serious risk to this important public
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interest. Direct evidence is not necessarily required to establish a serious risk to an important public
interest, as objectively discernable harm may be identified on the basis of logical inferences. But this
process of inferential reasoning is not a licence to engage in impermissible speculation. It is not just the
probability of the feared harm, but also the gravity of the harm itself that is relevant to the assessment of
serious risk. Where the feared harm is particularly serious, the probability that this harm materialize need
not be shown to be likely, but must still be more than negligible, fanciful or speculative. Mere assertions
of grave physical harm are therefore insufficient.

In addition to a serious risk to an important interest, it must be shown that the particular order sought is
necessary to address the risk and that the benefits of the order outweigh its negative effects as a matter
of proportionality. This contextual balancing, informed by the importance of the open court principle,
presents a final barrier to those seeking a discretionary limit on court openness for the purposes of
privacy protection.

In the present case, the risk to the important public interest in privacy, defined in reference to dignity, is
not serious. The information contained in the probate files does not reveal anything particularly private or
highly sensitive. It has not been shown that it would strike at the biographical core of the affected
individuals in a way that would undermine their control over the expression of their identities.
Furthermore, the record does not show a serious risk of physical harm. The estate trustees asked the
application judge to infer not only the fact that harm would befall the affected individuals, but also that a
person or persons exist who wish to harm them. To infer all this on the basis of the deaths and the
association of the affected individuals with the deceased is not a reasonable inference but is speculation.

Even if the estate trustees had succeeded in showing a serious risk to privacy, a publication ban -- less
constraining on openness than the sealing orders -- would have likely been sufficient as a reasonable
alternative to prevent this risk. As a final barrier, the estate trustees would have had to show that the
benefits of any order necessary to protect from a serious risk to the important public interest outweighed
the harmful effects of the order.

Cases Cited

By Kasirer J.

Applied: Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41, [2002] 2 S.C.R. 522;
referred to: Canadian Broadcasting Corp. v. New Brunswick (Attorney General), [1996] 3 S.C.R. 480;
Vancouver Sun (Re), 2004 SCC 43, [2004] 2 S.C.R. 332; Khuja v. Times Newspapers Ltd., [2017] UKSC
49, [2019] A.C. 161; Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326; Dagenais V.
Canadian Broadcasting Corp., [1994] 3 S.C.R. 835; R. v. Mentuck, 2001 SCC 76, [2001] 3 S.C.R. 442,
Lavigne v. Canada (Office of the Commissioner of Official Languages), 2002 SCC 53, [2002] 2 S.C.R.
773; Dagg v. Canada (Minister of Finance), [1997] 2 S.C.R. 403; R. v. Henry, 2009 BCCA 86, 270
B.C.A.C. 5; Attorney General of Nova Scotia v. Macintyre, [1982] 1 S.C.R. 175; A.B. v. Bragg
Communications Inc., 2012 SCC 46, [2012] 2 S.C.R. 567; Toronto Star Newspapers Ltd. v. Ontario, 2005
SCC 41, [2005] 2 S.C.R. 188; Re Southam Inc. and The Queen (No.1) (1983), 41 O.R. (2d) 11; R. v.
Oakes, [1986] 1 S.C.R. 103; Otis v. Otis (2004), 7 E.T.R. (3d) 221; H. (M.E.) v. Williams, 2012 ONCA 35,
108 O.R. (3d) 321; F.N. (Re), 2000 SCC 35, [2000] 1 S.C.R. 880; R. v. Dyment, [1988] 2 S.C.R. 417,
Alberta (Information and Privacy Commissioner) v. United Food and Commercial Workers, Local 401,
2013 SCC 62, [2013] 3 S.C.R. 733; Toronto Star Newspaper Ltd. v. Ontario, 2012 ONCJ 27, 289 C.C.C.
(3d) 549; Douez v. Facebook, Inc., 2017 SCC 33, [2017] 1 S.C.R. 751; R. v. Paterson (1998), 102
B.C.A.C. 200; S. v. Lamontagne, 2020 QCCA 663; Himel v. Greenberg, 2010 ONSC 2325, 93 R.F.L.



Page 6 of 31
Sherman Estate v. Donovan

(6th) 357; A.B. v. Canada (Citizenship and Immigration), 2017 FC 629; R. v. Pickton, 2010 BCSC 1198;
Lac d'Amiante du Québec Ltée v. 2858-0702 Québec Inc., 2001 SCC 51, [2001] 2 S.C.R. 743; 3834310
Canada inc. v. Chamberland, 2004 CanLll 4122; R. v. Spencer, 2014 SCC 43, [2014] 2 S.C.R. 212;
Coltsfoot Publishing Ltd. v. Foster-Jacques, 2012 NSCA 83, 320 N.S.R. (2d) 166; Goulet v.
Transamerica Life Insurance Co. of Canada, 2002 SCC 21, [2002] 1 S.C.R. 719; Godbout v. Longueuil
(Ville de), [1995] R.J.Q. 2561, aff'd [1997] 3 S.C.R. 844; A. v. B., 1990 CanLll 3132; R. v. Plant, [1993] 3
S.C.R. 281; R. v. Tessling, 2004 SCC 67, [2004] 3 S.C.R. 432; R. v. Cole, 2012 SCC 53, [2012] 3 S.C.R.
34; Work Safe Twerk Safe v. Her Majesty the Queen in Right of Ontario, 2021 ONSC 1100; Fedeli v.
Brown, 2020 ONSC 994; R. v. Marakah, 2017 SCC 59, [2017] 2 S.C.R. 608; R. v. Quesnelle, 2014 SCC
46, [2014] 2 S.C.R. 390; R. v. Mabior, 2012 SCC 47, [2012] 2 S.C.R. 584; R. v. Chanmany, 2016 ONCA
576, 352 O.A.C. 121; X. v. Y., 2011 BCSC 943, 21 B.C.L.R. (5th) 410; R. v. Esseghaier, 2017 ONCA
970, 356 C.C.C. (3d) 455.

Statutes and Regulations Cited

Bill C-11, An Act to enact the Consumer Privacy Protection Act and the Personal Information and Data
Protection Tribunal Act and to make consequential and related amendments to other Acts, 2nd Sess.,
43rd Parl., 2020.

Canadian Charter of Rights and Freedoms, ss. 2(b), 8.

Charter of Human Rights and Freedoms, CQLR, c. C-12, s. 5.

Civil Code of Québec, arts. 35 to 41.

Code of Civil Procedure, CQLR, c. C-25.01, art. 12.

Freedom of Information and Protection of Privacy Act, R.S.0. 1990, c. F.31.

Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5.

Privacy Act, R.S.C. 1985, c. P-21.

Authors Cited

Ardia, David S. "Privacy and Court Records: Online Access and the Loss of Practical Obscurity” (2017),
4 U. . L. Rev. 1385.

Austin, Lisa M. "Re-reading Westin" (2019), 20 Theor. Ing. L. 53.
Bailey, Jane, and Jacquelyn Burkell. "Revisiting the Open Court Principle in an Era of Online Publication:
Questioning Presumptive Public Access to Parties' and Witnesses' Personal Information” (2016), 48 Ott.

L. Rev. 143.

Cockfield, Arthur J. "Protecting the Social Value of Privacy in the Context of State Investigations Using
New Technologies" (2007), 40 U.B.C. L. Rev. 41.

Eltis, Karen. Courts, Litigants and the Digital Age, 2nd ed. Toronto: Irwin Law, 2016.



Page 7 of 31
Sherman Estate v. Donovan

Eltis, Karen. "The Judicial System in the Digital Age: Revisiting the Relationship between Privacy and
Accessibility in the Cyber Context" (2011), 56 McGill L.J. 289.

Ferland, Denis, et Benoit Emery. Précis de procédure civile du Québec, vol. 1, 6° éd. Montréal: Yvon
Blais, 2020.

Gewirtz, Paul. "Privacy and Speech", [2001] Sup. Ct. Rev. 139.

Guillemard, Sylvette, et Séverine Menétrey. Comprendre la procédure civile québécoise, 2¢ éd. Montréal:
Yvon Blais, 2017.

Hughes, Kirsty. "A Behavioural Understanding of Privacy and its Implications for Privacy Law" (2012), 75
Modern L. Rev. 806.

Matheson, David. "Dignity and Selective Self-Presentation”, in lan Kerr, Valerie Steeves and Carole
Lucock, eds., Lessons from the Identity Trail: Anonymity, Privacy and Identity in a Networked Society.
New York: Oxford University Press, 2009, 319.

Mclsaac, Barbara, Kris Klein, and Shaun Brown. The Law of Privacy in Canada, vol. 1. Toronto:
Thomson Reuters, 2000 (loose-leaf updated 2020, release 11).

McLachlin, Beverly. "Courts, Transparency and Public Confidence: To the Better Administration of
Justice" (2003), 8 Deakin L. Rev. 1.

Paton-Simpson, Elizabeth. "Privacy and the Reasonable Paranoid: The Protection of Privacy in Public
Places" (2000), 50 U.T.L.J. 305.

Perell, Paul M., and John W. Morden. The Law of Civil Procedure in Ontario, 4th ed. Toronto: LexisNexis,
2020.

Québec. Ministere de la Justice. Commentaires de la ministre de la Justice: Code de procédure civile,
chapitre C-25.01. Montréal: SOQUIJ, 2015.

Rochette, Sébastien, et Jean-Francgois Coté. "Article 12", dans Luc Chamberland, dir. Le grand collectif:
Code de procédure civile -- Commentaires et annotations, vol. 1, 5¢ éd. Montréal: Yvon Blais, 2020.

Rossiter, James. Law of Publication Bans, Private Hearings and Sealing Orders. Toronto: Thomson
Reuters, 2006 (loose-leaf updated 2020, release 2).

Solove, Daniel J. "Conceptualizing Privacy" (2002), 90 Cal. L. Rev. 1087.
History and Disposition:

APPEAL from a judgment of the Ontario Court of Appeal (Doherty, Rouleau and Hourigan JJ.A.), 2019
ONCA 376, 47 E.T.R. (4th) 1, [2019] O.J. No. 2373 (QL), 2019 CarswellOnt 6867 (WL Can.), setting
aside a decision of Dunphy J., 2018 ONSC 4706, 417 C.R.R. (2d) 321, 41 E.T.R. (4th) 126, 28 C.P.C.
(8th) 102, [2018] O.J. No. 4121 (QL), 2018 CarswellOnt 13017 (WL Can.). Appeal dismissed.



Page 8 of 31
Sherman Estate v. Donovan

Counsel

Chantelle Cseh and Timothy Youdan, for the appellants.

Iris Fischer and Skye A. Sepp, for the respondents.

Peter Scrutton, for the intervener the Attorney General of Ontario.

Jacqueline Hughes, for the intervener the Attorney General of British Columbia.

Ryder Gilliland, for the intervener the Canadian Civil Liberties Association.

Ewa Krajewska, for the intervener the Income Security Advocacy Centre.

Robert S. Anderson, Q.C., for the interveners Ad IDEM/Canadian Media Lawyers Association, Postmedia
Network Inc., CTV, a Division of Bell Media Inc., Global News, a division of Corus Television Limited
Partnership, The Globe and Mail Inc. and Citytv, a division of Rogers Media Inc.

Adam Goldenberg, for the intervener the British Columbia Civil Liberties Association.

Khalid Janmohamed, for the interveners the HIV & AIDS Legal Clinic Ontario, the HIV Legal Network and
the Mental Health Legal Committee.

The judgment of the Court was delivered by
N. KASIRER J. --

I. Overview

1 This Court has been resolute in recognizing that the open court principle is protected by the
constitutionally-entrenched right of freedom of expression and, as such, it represents a central feature of
a liberal democracy. As a general rule, the public can attend hearings and consult court files and the
press -- the eyes and ears of the public -- is left free to inquire and comment on the workings of the
courts, all of which helps make the justice system fair and accountable.

2 Accordingly, there is a strong presumption in favour of open courts. It is understood that this allows for
public scrutiny which can be the source of inconvenience and even embarrassment to those who feel
that their engagement in the justice system brings intrusion into their private lives. But this discomfort is
not, as a general matter, enough to overturn the strong presumption that the public can attend hearings
and that court files can be consulted and reported upon by the free press.

3 Notwithstanding this presumption, exceptional circumstances do arise where competing interests
justify a restriction on the open court principle. Where a discretionary court order limiting constitutionally-
protected openness is sought -- for example, a sealing order, a publication ban, an order excluding the
public from a hearing, or a redaction order -- the applicant must demonstrate, as a threshold requirement,
that openness presents a serious risk to a competing interest of public importance. That this requirement
is considered a high bar serves to maintain the strong presumption of open courts. Moreover, the
protection of open courts does not stop there. The applicant must still show that the order is necessary to
prevent the risk and that, as a matter of proportionality, the benefits of that order restricting openness
outweigh its negative effects.
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4 This appeal turns on whether concerns advanced by persons seeking an exception to the ordinarily
open court file in probate proceedings -- the concerns for privacy of the affected individuals and their
physical safety -- amount to important public interests that are at such serious risk that the files should be
sealed. The parties to this appeal agree that physical safety is an important public interest that could
justify a sealing order but disagree as to whether that interest would be at serious risk, in the
circumstances of this case, should the files be unsealed. They further disagree whether privacy is in itself
an important interest that could justify a sealing order. The appellants say that privacy is a public interest
of sufficient import that can justify limits on openness, especially in light of the threats individuals face as
technology facilitates widespread dissemination of personally sensitive information. They argue that the
Court of Appeal was mistaken to say that personal concerns for privacy, without more, lack the public
interest component that is properly the subject-matter of a sealing order.

5 This Court has, in different settings, consistently championed privacy as a fundamental consideration
in a free society. Pointing to cases decided in other contexts, the appellants contend that privacy should
be recognized here as a public interest that, on the facts of this case, substantiates their plea for orders
sealing the probate files. The respondents resist, recalling that privacy has generally been seen as a
poor justification for an exception to openness. After all, they say, virtually every court proceeding entails
some disquiet for the lives of those concerned and these intrusions on privacy must be tolerated because
open courts are essential to a healthy democracy.

6 This appeal offers, then, an occasion to decide whether privacy can amount to a public interest in the
open court jurisprudence and, if so, whether openness puts privacy at serious risk here so as to justify
the kind of orders sought by the appellants.

7 For the reasons that follow, | propose to recognize an aspect of privacy as an important public interest
for the purposes of the relevant test from Sierra Club of Canada v. Canada (Minister of Finance), 2002
SCC 41, [2002] 2 S.C.R. 522. Proceedings in open court can lead to the dissemination of highly sensitive
personal information that would result not just in discomfort or embarrassment, but in an affront to the
affected person's dignity. Where this narrower dimension of privacy, rooted in what | see as the public
interest in protecting human dignity, is shown to be at serious risk, an exception to the open court
principle may be justified.

8 In this case, and with this interest in mind, it cannot be said that the risk to privacy is sufficiently
serious to overcome the strong presumption of openness. The same is true of the risk to physical safety
here. The Court of Appeal was right in the circumstances to set aside the sealing orders and | would
therefore dismiss the appeal.

II. Background

9 Prominent in business and philanthropic circles, Bernard Sherman and Honey Sherman were found
dead in their Toronto home in December of 2017. Their deaths had no apparent explanation and
generated intense public interest and press scrutiny. In January of the following year, the Toronto Police
Service announced that the deaths were being investigated as homicides. As the present matter came
before the courts, the identity and motive of those responsible remained unknown.

10 The couple's estates and estate trustees (collectively the "Trustees")! sought to stem the intense
press scrutiny prompted by the events. The Trustees hoped to see to the orderly transfer of the couple's
property, at arm's length from what they saw as the public's morbid interest in the unexplained deaths
and the curiosity around apparently great sums of money involved.
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11 When the time came to obtain certificates of appointment of estate trustee from the Superior Court of
Justice, the Trustees sought a sealing order so that the estate trustees and beneficiaries ("affected
individuals") might be spared any further intrusions into their privacy and be protected from what was
alleged to be a risk to their safety. The Trustees argued that if the information in the court files was
revealed to the public, the safety of the affected individuals would be at risk and their privacy
compromised as long as the deaths were unexplained and those responsible for the tragedy remained at
large. In support of their request, they argued that there was a real and substantial risk that the affected
individuals would suffer serious harm from the public exposure of the materials in the circumstances.

12 Initially granted, the sealing orders were challenged by Kevin Donovan, a journalist who had written a
series of articles on the couple's deaths, and Toronto Star Newspapers Ltd., for which he wrote
(collectively the "Toronto Star").? The Toronto Star said the orders violated its constitutional rights of
freedom of expression and freedom of the press, as well as the attending principle that the workings of
the courts should be open to the public as a means of guaranteeing the fair and transparent
administration of justice.

[1l. Proceedings Below

A. Ontario Superior Court of Justice, 2018 ONSC 4706, 41 E.T.R. (4th) 126 (Dunphy J.)

13 In addressing whether the circumstances warranted interference with the open court principle, the
application judge relied on this Court's judgment in Sierra Club. He noted that a confidentiality order
should only be granted when: "(1) such an order is necessary ... to prevent a serious risk to an important
interest because reasonable alternative measures will not prevent the risk; and (2) the salutary effects of
the confidentiality order outweigh its deleterious effects, including the effects on the right to free
expression and the public interest in open and accessible court proceedings” (para. 13(d)).

14 The application judge considered whether the Trustees' interests would be served by granting the
sealing orders. In his view, the Trustees had correctly identified two legitimate interests in support of
making an exception to the open court principle: "protecting the privacy and dignity of victims of crime
and their loved ones" and "a reasonable apprehension of risk on behalf of those known to have an
interest in receiving or administering the assets of the deceased" (paras. 22-25). With respect to the first
interest, the application judge found that "[t]he degree of intrusion on that privacy and dignity has already
been extreme and ... excruciating” (para. 23). For the second interest, although he noted that "it would
have been preferable to include objective evidence of the gravity of that risk from, for example, the police
responsible for the investigation”, he concluded that "the lack of such evidence is not fatal" (para. 24).
Rather, the necessary inferences could be drawn from the circumstances notably the "willingness of the
perpetrator(s) of the crimes to resort to extreme violence to pursue whatever motive existed" (ibid.). He
concluded that the "current uncertainty" was the source of a reasonable apprehension of the risk of harm
and, further, that the foreseeable harm was "grave" (ibid.).

15 The application judge ultimately accepted the Trustees' submission that these interests "very strongly
outweigh" what he called the proportionately narrow public interest in the "essentially administrative files"
at issue (paras. 31 and 33). He therefore concluded that the harmful effects of the sealing orders were
substantially outweighed by the salutary effects on the rights and interests of the affected individuals.

16 Finally, the application judge considered what order would protect the affected individuals while
infringing upon the open court principle to the minimum extent possible. He decided no meaningful part
of either file could be disclosed if one were to make the redactions necessary to protect the interests he
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had identified. Open-ended sealing orders did not, however, sit well with him. The application judge
therefore sealed the files for an initial period of two years, with the possibility of renewal.

B. Court of Appeal for Ontario, 2019 ONCA 376, 47 E.T.R. (4th) 1 (Doherty, Rouleau and Hourigan JJ.A.)
17 The Toronto Star's appeal was allowed, unanimously, and the sealing orders were lifted.

18 The Court of Appeal considered the two interests advanced before the application judge in support of
the orders to seal the probate files. As to the need to protect the privacy and dignity of the victims of
violent crime and their loved ones, it recalled that the kind of interest that is properly protected by a
sealing order must have a public interest component. Citing Sierra Club, the Court of Appeal wrote that
"[plersonal concerns cannot, without more, justify an order sealing material that would normally be
available to the public under the open court principle" (para. 10). It concluded that the privacy interest for
which the Trustees sought protection lacked this quality of public interest.

19 While it recognized the personal safety of individuals as an important public interest generally, the
Court of Appeal wrote that there was no evidence in this case that could warrant a finding that disclosure
of the contents of the estate files posed a real risk to anyone's physical safety. The application judge had
erred on this point: "the suggestion that the beneficiaries and trustees are somehow at risk because the
Shermans were murdered is not an inference, but is speculation. It provides no basis for a sealing order"
(para. 16).

20 The Court of Appeal concluded that the Trustees had failed the first stage of the test for obtaining
orders sealing the probate files. It therefore allowed the appeal and set aside the orders.

C. Subsequent Proceedings

21 The Court of Appeal's order setting aside the sealing orders has been stayed pending the disposition
of this appeal. The Toronto Star brought a motion to adduce new evidence on this appeal, comprised of
land titles documents, transcripts of the cross-examination of a detective on the murder investigation, and
various news articles. This evidence, it says, supports the conclusion that the sealing orders should be
lifted. The motion was referred to this panel.

V. Submissions

22 The Trustees have appealed to this Court seeking to restore the sealing orders made by the
application judge. In addition to contesting the motion for new evidence, they maintain that the orders are
necessary to prevent a serious risk to the privacy and physical safety of the affected individuals and that
the salutary effects of sealing the court probate files outweigh the harmful effects of limiting court
openness. The Trustees argue that two legal errors led the Court of Appeal to conclude otherwise.

23 First, they submit the Court of Appeal erred in holding that privacy is a personal concern that cannot,
without more, constitute an important interest under Sierra Club. The Trustees say the application judge
was right to characterize privacy and dignity as an important public interest which, as it was subject to a
serious risk, justified the orders. They ask this Court to recognize that privacy in itself is an important
public interest for the purposes of the analysis.

24 Second, the Trustees submit that the Court of Appeal erred in overturning the application judge's
conclusion that there was a serious risk of physical harm. They argue that the Court of Appeal failed to
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recognize that courts have the ability to draw reasonable inferences by applying reason and logic even in
the absence of specific evidence of the alleged risk.

25 The Trustees say that these errors led the Court of Appeal to mistakenly set aside the sealing orders.
In answer to questions at the hearing, the Trustees acknowledged that an order redacting certain
documents in the file or a publication ban could assist in addressing some of their concerns, but
maintained neither is a reasonable alternative to the sealing orders in the circumstances.

26 The Trustees submit further that the protection of these interests outweighs the deleterious effects of
the orders. They argue that the importance of the open court principle is attenuated by the nature of
these probate proceedings. Given that it is non-contentious and not strictly speaking necessary for the
transfer of property at death, probate is a court proceeding of an "administrative" character, which
diminishes the imperative of applying the open court principle here (paras. 113-14).

27 The Toronto Star takes the position that the Court of Appeal made no mistake in setting aside the
sealing orders and that the appeal should be dismissed. In the Toronto Star's view, while privacy can be
an important interest where it evinces a public component, the Trustees have only identified a subjective
desire for the affected individuals in this case to avoid further publicity, which is not inherently harmful.
According to the Toronto Star and some of the interveners, the Trustees' position would allow that
measure of inconvenience and embarrassment that arises in every court proceeding to take precedence
over the interest in court openness protected by the Canadian Charter of Rights and Freedoms in which
all of society has a stake. The Toronto Star argues further that the information in the court files is not
highly sensitive. On the issue of whether the sealing orders were necessary to protect the affected
individuals from physical harm, the Toronto Star submits that the Court of Appeal was right to conclude
that the Trustees had failed to establish a serious risk to this interest.

28 In the alternative, even if there were a serious risk to one or another important interest, the Toronto
Star says the sealing orders are not necessary because the risk could be addressed by an alternative,
less onerous order. Furthermore, it says the orders are not proportionate. In seeking to minimize the
importance of openness in probate proceedings, the Trustees invite an inflexible approach to balancing
the effects of the order that is incompatible with the principle that openness applies to all court
proceedings. In any event, there is a public interest in openness specifically here, given that the
certificates sought can affect the rights of third parties and that openness ensures the fairness of the
proceedings, whether they are contested or not.

V. Analysis

29 The outcome of the appeal turns on whether the application judge should have made the sealing
orders pursuant to the test for discretionary limits on court openness from this Court's decision in Sierra
Club.

30 Court openness is protected by the constitutional guarantee of freedom of expression and is essential
to the proper functioning of our democracy (Canadian Broadcasting Corp. v. New Brunswick (Attorney
General), [1996] 3 S.C.R. 480, at para. 23; Vancouver Sun (Re), 2004 SCC 43, [2004] 2 S.C.R. 332, at
paras. 23-26). Reporting on court proceedings by a free press is often said to be inseparable from the
principle of open justice. "In reporting what has been said and done at a public trial, the media serve as
the eyes and ears of a wider public which would be absolutely entitled to attend but for purely practical
reasons cannot do so" (Khuja v. Times Newspapers Limited, [2017] UKSC 49, [2019] A.C. 161, at para.
16, citing Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326, at pp. 1326-39, per
Cory J.). Limits on openness in service of other public interests have been recognized, but sparingly and
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always with an eye to preserving a strong presumption that justice should proceed in public view
(Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835, at p. 878; R. v. Mentuck, 2001 SCC 76,
[2001] 3 S.C.R. 442, at paras. 32-39; Sierra Club, at para. 56). The test for discretionary limits on court
openness is directed at maintaining this presumption while offering sufficient flexibility for courts to
protect these other public interests where they arise (Mentuck, at para. 33). The parties agree that this is
the appropriate framework of analysis for resolving this appeal.

31 The parties and the courts below disagree, however, about how this test applies to the facts of this
case and this calls for clarification of certain points of the Sierra Club analysis. Most centrally, there is
disagreement about how an important interest in the protection of privacy could be recognized such that
it would justify limits on openness, and in particular when privacy can be a matter of public concern. The
parties bring two settled principles of this Court's jurisprudence to bear in support of their respective
positions. First, this Court has often observed that privacy is a fundamental value necessary to the
preservation of a free and democratic society (Lavigne v. Canada (Office of the Commissioner of Official
Languages), 2002 SCC 53, [2002] 2 S.C.R. 773, at para. 25; Dagg v. Canada (Minister of Finance),
[1997] 2 S.C.R. 403, at paras. 65-66, per La Forest J. (dissenting but not on this point); New Brunswick,
at para. 40). Courts have invoked privacy, in some instances, as the basis for an exception to openness
under the Sierra Club test (see, e.g., R. v. Henry, 2009 BCCA 86, 270 B.C.A.C. 5, at paras. 11 and 17).
At the same time, the jurisprudence acknowledges that some degree of privacy loss -- resulting in
inconvenience, even in upset or embarrassment -- is inherent in any court proceeding open to the public
(New Brunswick, at para. 40). Accordingly, upholding the presumption of openness has meant
recognizing that neither individual sensibilities nor mere personal discomfort associated with participating
in judicial proceedings are likely to justify the exclusion of the public from court (Attorney General of Nova
Scotia v. Maclintyre, [1982] 1 S.C.R. 175, at p. 185; New Brunswick, at para. 41). Determining the role of
privacy in the Sierra Club analysis requires reconciling these two ideas, which is the nub of the
disagreement between the parties. The right of privacy is not absolute; the open court principle is not
without exceptions.

32 For the reasons that follow, | disagree with the Trustees that the ostensibly unbounded privacy
interest they invoke qualifies as an important public interest within the meaning of Sierra Club. Their
broad claim fails to focus on the elements of privacy that are deserving of public protection in the open
court context. That is not to say, however, that privacy can never ground an exceptional measure such
as the sealing orders sought in this case. While the mere embarrassment caused by the dissemination of
personal information through the open court process does not rise to the level justifying a limit on court
openness, circumstances do exist where an aspect of a person's private life has a plain public interest
dimension.

33 Personal information disseminated in open court can be more than a source of discomfort and may
result in an affront to a person's dignity. Insofar as privacy serves to protect individuals from this affront, it
is an important public interest relevant under Sierra Club. Dignity in this sense is a related but narrower
concern than privacy generally; it transcends the interests of the individual and, like other important
public interests, is a matter that concerns the society at large. A court can make an exception to the open
court principle, notwithstanding the strong presumption in its favour, if the interest in protecting core
aspects of individuals' personal lives that bear on their dignity is at serious risk by reason of the
dissemination of sufficiently sensitive information. The question is not whether the information is
"personal” to the individual concerned, but whether, because of its highly sensitive character, its
dissemination would occasion an affront to their dignity that society as a whole has a stake in protecting.

34 This public interest in privacy appropriately focuses the analysis on the impact of the dissemination of
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sensitive personal information, rather than the mere fact of this dissemination, which is frequently risked
in court proceedings and is necessary in a system that privileges court openness. It is a high bar -- higher
and more precise than the sweeping privacy interest relied upon here by the Trustees. This public
interest will only be seriously at risk where the information in question strikes at what is sometimes said
to be the core identity of the individual concerned: information so sensitive that its dissemination could be
an affront to dignity that the public would not tolerate, even in service of open proceedings.

35 | hasten to say that applicants for an order making exception to the open court principle cannot
content themselves with an unsubstantiated claim that this public interest in dignity is compromised any
more than they could by an unsubstantiated claim that their physical integrity is endangered. Under
Sierra Club, the applicant must show on the facts of the case that, as an important interest, this dignity
dimension of their privacy is at "serious risk". For the purposes of the test for discretionary limits on court
openness, this requires the applicant to show that the information in the court file is sufficiently sensitive
such that it can be said to strike at the biographical core of the individual and, in the broader
circumstances, that there is a serious risk that, without an exceptional order, the affected individual will
suffer an affront to their dignity.

36 In the present case, the information in the court files was not of this highly sensitive character that it
could be said to strike at the core identity of the affected persons; the Trustees have failed to show how
the lifting of the sealing orders engages the dignity of the affected individuals. | am therefore not
convinced that the intrusion on their privacy raises a serious risk to an important public interest as
required by Sierra Club. Moreover, as | shall endeavour to explain, there was no serious risk of physical
harm to the affected individuals by lifting the sealing orders. Accordingly, this is not an appropriate case
in which to make sealing orders, or any order limiting access to these court files. In the circumstances,
the admissibility of the Toronto Star's new evidence is moot. | propose to dismiss the appeal.

A. The Test for Discretionary Limits on Court Openness

37 Court proceedings are presumptively open to the public (Macintyre, at p. 189; A.B. v. Bragg
Communications Inc., 2012 SCC 46, [2012] 2 S.C.R. 567, at para. 11).

38 The test for discretionary limits on presumptive court openness has been expressed as a two-step
inquiry involving the necessity and proportionality of the proposed order (Sierra Club, at para. 53). Upon
examination, however, this test rests upon three core prerequisites that a person seeking such a limit
must show. Recasting the test around these three prerequisites, without altering its essence, helps to
clarify the burden on an applicant seeking an exception to the open court principle. In order to succeed,
the person asking a court to exercise discretion in a way that limits the open court presumption must
establish that:

(1) court openness poses a serious risk to an important public interest;

(2) the order sought is necessary to prevent this serious risk to the identified interest because
reasonably alternative measures will not prevent this risk; and,

(3) as a matter of proportionality, the benefits of the order outweigh its negative effects.

Only where all three of these prerequisites have been met can a discretionary limit on openness -- for
example, a sealing order, a publication ban, an order excluding the public from a hearing, or a redaction
order -- properly be ordered. This test applies to all discretionary limits on court openness, subject only to
valid legislative enactments (Toronto Star Newspapers Ltd. v. Ontario, 2005 SCC 41, [2005] 2 S.C.R.
188, at paras. 7 and 22).
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39 The discretion is structured and controlled in this way to protect the open court principle, which is
understood to be constitutionalized under the right to freedom of expression at s. 2(b) of the Charter
(New Brunswick, at para. 23). Sustained by freedom of expression, the open court principle is one of the
foundations of a free press given that access to courts is fundamental to newsgathering. This Court has
often highlighted the importance of open judicial proceedings to maintaining the independence and
impartiality of the courts, public confidence and understanding of their work and ultimately the legitimacy
of the process (see, e.g., Vancouver Sun, at paras. 23-26). In New Brunswick, La Forest J. explained the
presumption in favour of court openness had become ™one of the hallmarks of a democratic society
(citing Re Southam Inc. and The Queen (No.1) (1983), 41 O.R. (2d) 113 (C.A.), at p. 119), that "acts as a
guarantee that justice is administered in a non-arbitrary manner, according to the rule of law ... thereby
fostering public confidence in the integrity of the court system and understanding of the administration of
justice" (para. 22). The centrality of this principle to the court system underlies the strong presumption --
albeit one that is rebuttable -- in favour of court openness (para. 40; Mentuck, at para. 39).

40 The test ensures that discretionary orders are subject to no lower standard than a legislative
enactment limiting court openness would be (Mentuck, at para. 27; Sierra Club, at para. 45). To that end,
this Court developed a scheme of analysis by analogy to the Oakes test, which courts use to understand
whether a legislative limit on a right guaranteed under the Charter is reasonable and demonstrably
justified in a free and democratic society (Sierra Club, at para. 40, citing R. v. Oakes, [1986] 1 S.C.R.
103; see also Dagenais, at p. 878; Vancouver Sun, at para. 30).

41 The recognized scope of what interests might justify a discretionary exception to open courts has
broadened over time. In Dagenais, Lamer C.J. spoke of a requisite risk to the "fairness of the trial" (p.
878). In Mentuck, lacobucci J. extended this to a risk affecting the "proper administration of justice" (para.
32). Finally, in Sierra Club, lacobucci J., again writing for a unanimous Court, restated the test to capture
any serious risk to an "important interest, including a commercial interest, in the context of litigation"
(para. 53). He simultaneously clarified that the important interest must be expressed as a public interest.
For example, on the facts of that case, a harm to a particular business interest would not have been
sufficient, but the "general commercial interest of preserving confidential information" was an important
interest because of its public character (para. 55). This is consistent with the fact that this test was
developed in reference to the Oakes jurisprudence that focuses on the "pressing and substantial”
objective of legislation of general application (Oakes, at pp. 138-39; see also Mentuck, at para. 31). The
term "important interest" therefore captures a broad array of public objectives.

42 While there is no closed list of important public interests for the purposes of this test, | share
lacobucci J.'s sense, explained in Sierra Club, that courts must be "cautious" and "alive to the
fundamental importance of the open court rule" even at the earliest stage when they are identifying
important public interests (para. 56). Determining what is an important public interest can be done in the
abstract at the level of general principles that extend beyond the parties to the particular dispute (para.
55). By contrast, whether that interest is at "serious risk" is a fact-based finding that, for the judge
considering the appropriateness of an order, is necessarily made in context. In this sense, the
identification of, on the one hand, an important interest and, on the other, the seriousness of the risk to
that interest are, theoretically at least, separate and qualitatively distinct operations. An order may
therefore be refused simply because a valid important public interest is not at serious risk on the facts of
a given case or, conversely, that the identified interests, regardless of whether they are at serious risk, do
not have the requisite important public character as a matter of general principle.

43 The test laid out in Sierra Club continues to be an appropriate guide for judicial discretion in cases
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like this one. The breadth of the category of "important interest" transcends the interests of the parties to
the dispute and provides significant flexibility to address harm to fundamental values in our society that
unqualified openness could cause (see, e.g., P. M. Perell and J. W. Morden, The Law of Civil Procedure
in Ontario (4th ed. 2020), at para. 3.185; J. Bailey and J. Burkell, "Revisiting the Open Court Principle in
an Era of Online Publication: Questioning Presumptive Public Access to Parties' and Witnesses'
Personal Information" (2016), 48 Ottawa L. Rev. 143, at pp. 154-55). At the same time, however, the
requirement that a serious risk to an important interest be demonstrated imposes a meaningful threshold
necessary to maintain the presumption of openness. Were it merely a matter of weighing the benefits of
the limit on court openness against its negative effects, decision-makers confronted with concrete
impacts on the individuals appearing before them may struggle to put adequate weight on the less
immediate negative effects on the open court principle. Such balancing could be evasive of effective
appellate review. To my mind, the structure provided by Dagenais, Mentuck, and Sierra Club remains
appropriate and should be affirmed.

44 Finally, | recall that the open court principle is engaged by all judicial proceedings, whatever their
nature (Macintyre at pp. 185-86; Vancouver Sun, at para. 31). To the extent the Trustees suggested, in
their arguments about the negative effects of the sealing orders, that probate in Ontario does not engage
the open court principle or that the openness of these proceedings has no public value, | disagree. The
certificates the Trustees sought from the court are issued under the seal of that court, thereby bearing
the imprimatur of the court's authority. The court's decision, even if rendered in a non-contentious setting,
will have an impact on third parties, for example by establishing the testamentary paper that constitutes a
valid will (see Otis v. Otis (2004), 7 E.T.R. (3d) 221 (Ont. S.C.), at paras. 23-24). Contrary to what the
Trustees argue, the matters in a probate file are not quintessentially private or fundamentally
administrative. Obtaining a certificate of appointment of estate trustee in Ontario is a court proceeding
and the fundamental rationale for openness -- discouraging mischief and ensuring confidence in the
administration of justice through transparency -- applies to probate proceedings and thus to the transfer
of property under court authority and other matters affected by that court action.

45 |t is true that other non-probate estate planning mechanisms may allow for the transfer of wealth
outside the ordinary avenues of testate or intestate succession -- that is the case, for instance, for certain
insurance and pension benefits, and for certain property held in co-ownership. But this does not change
the necessarily open court character of probate proceedings. That non-probate transfers keep certain
information related to the administration of an estate out of public view does not mean that the Trustees
here, by seeking certificates from the court, somehow do not engage this principle. The Trustees seek
the benefits that flow from the public judicial probate process: transparency ensures that the probate
court's authority is administered fairly and efficiently (Vancouver Sun, at para. 25; New Brunswick, at
para. 22). The strong presumption in favour of openness plainly applies to probate proceedings and the
Trustees must satisfy the test for discretionary limits on court openness.

B. The Public Importance of Privacy

46 As mentioned, | disagree with the Trustees that an unbounded interest in privacy qualifies as an
important public interest under the test for discretionary limits on court openness. Yet in some of its
manifestations, privacy does have social importance beyond the person most immediately concerned.
On that basis, it cannot be excluded as an interest that could justify, in the right circumstances, a limit to
court openness. Indeed, the public importance of privacy has been recognized by this Court in various
settings, and this sheds light on why the narrower aspect of privacy related to the protection of dignity is
an important public interest.
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47 | respectfully disagree with the manner in which the Court of Appeal disposed of the claim by the
Trustees that there is a serious risk to the interest in protecting personal privacy in this case. For the
appellate judges, the privacy concerns raised by the Trustees amounted to "[p]ersonal concerns" which
cannot, "without more", satisfy the requirement from Sierra Club that an important interest be framed as a
public interest (para. 10). The Court of Appeal in our case relied, at para. 10, on H. (M.E.) v. Williams,
2012 ONCA 35, 108 O.R. (3d) 321, in which it was held that "[p]Jurely personal interests cannot justify
non-publication or sealing orders" (para. 25). Citing as authority judgments of this Court in MacIntyre and
Sierra Club, the court continued by observing that "personal concerns of a litigant, including concerns
about the very real emotional distress and embarrassment that can be occasioned to litigants when
justice is done in public, will not, standing alone, satisfy the necessity branch of the test" (para. 25).
Respectfully stated, the emphasis that the Court of Appeal placed on personal concerns as a means of
deciding that the sealing orders failed to meet the necessity requirement in this case and in Williams is, |
think, mistaken. Personal concerns that relate to aspects of the privacy of an individual who is before the
courts can coincide with a public interest in confidentiality.

48 Like the Court of Appeal, | do agree with the view expressed particularly in the pre-Charter case of
Maclntyre, that where court openness results in an intrusion on privacy which disturbs the "sensibilities of
the individuals involved" (p. 185), that concern is generally insufficient to justify a sealing or like order and
does not amount to an important public interest under Sierra Club. But | disagree with the Court of
Appeal in this case and in Williams that this is because the intrusion only occasions "personal concerns".
Certain personal concerns -- even "without more" -- can coincide with important public interests within the
meaning of Sierra Club. To invoke the expression of Binnie J. in F.N. (Re), 2000 SCC 35, [2000] 1 S.C.R.
880, at para. 10, there is a "public interest in confidentiality" that is felt, first and foremost, by the person
involved and is most certainly a personal concern. Even in Williams, the Court of Appeal was careful to
note that where, without privacy protection, an individual would face "a substantial risk of serious
debilitating emotional ... harm", an exception to openness should be available (paras. 29-30). The means
of discerning whether a privacy interest reflects a "public interest in confidentiality" is therefore not
whether the interest reflects or is rooted in "personal concerns” for the privacy of the individuals involved.
Some personal concerns relating to privacy overlap with public interests in confidentiality. These interests
in privacy can be, in my view, important public interests within the meaning of Sierra Club. It is true that
an individual's privacy is pre-eminently important to that individual. But this Court has also long
recognized that the protection of privacy is, in a variety of settings, in the interest of society as a whole.

49 The proposition that privacy is important, not only to the affected individual but to our society, has
deep roots in the jurisprudence of this Court outside the context of the test for discretionary limits on
court openness. This background helps explain why privacy cannot be rejected as a mere personal
concern. However, the key differences in these contexts are such that the public importance of privacy
cannot be transposed to open courts without adaptation. Only specific aspects of privacy interests can
qualify as important public interests under Sierra Club.

50 In the context of s. 8 of the Charter and public sector privacy legislation, La Forest J. cited American
privacy scholar Alan F. Westin for the proposition that privacy is a fundamental value of the modern
state, first in R. v. Dyment, [1988] 2 S.C.R. 417, at pp. 427-28 (concurring), and then in Dagg, at para. 65
(dissenting but not on this point). In the latter case, La Forest J. wrote: "The protection of privacy is a
fundamental value in modern, democratic states. An expression of an individual's unique personality or
personhood, privacy is grounded on physical and moral autonomy - - the freedom to engage in one's
own thoughts, actions and decisions" (para. 65 (citations omitted)). That statement was endorsed
unanimously by this Court in Lavigne, at para. 25.
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51 Further, in Alberta (Information and Privacy Commissioner) v. United Food and Commercial Workers,
Local 401, 2013 SCC 62, [2013] 3 S.C.R. 733 ("UFCW"), decided in the context of a statute regulating
the use of information by organizations, the objective of providing an individual with some control over
their information was recognized as "intimately connected to individual autonomy, dignity and privacy,
self-evidently significant social values" (para. 24). The importance of privacy, its "quasi-constitutional
status" and its role in protecting moral autonomy continues to find expression in our recent jurisprudence
(see, e.g., Lavigne, at para. 24; Bragg, at para. 18, per Abella J., citing Toronto Star Newspaper Ltd. v.
Ontario, 2012 ONCJ 27, 289 C.C.C. (3d) 549, at paras. 40-41 and 44; Douez v. Facebook, Inc., 2017
SCC 33, [2017] 1 S.C.R. 751, at para. 59). In Douez, Karakatsanis, Wagner (as he then was) and
Gascon JJ. underscored this same point, adding that "the growth of the Internet, virtually timeless with
pervasive reach, has exacerbated the potential harm that may flow from incursions to a person's privacy
interests" (para. 59).

52 Privacy as a public interest is underlined by specific aspects of privacy protection present in
legislation at the federal and provincial levels (see, e.g., Privacy Act, R.S.C. 1985, c. P-21; Personal
Information Protection and Electronic Documents Act, S.C. 2000, c. 5 ("PIPEDA"); Freedom of
Information and Protection of Privacy Act, R.S.0. 1990, c. F.31; Charter of Human Rights and Freedoms,
CQLR, c. C-12, s. 5; Civil Code of Québec, arts. 35 to 41).2 Further, in assessing the constitutionality of a
legislative exception to the open court principle, this Court has recognized that the protection of individual
privacy can be a pressing and substantial objective (Edmonton Journal, at p. 1345, per Cory J.; see also
the concurring reasons of Wilson J., at p. 1354, in which "the public interest in protecting the privacy of
litigants generally in matrimonial cases against the public interest in an open court process" was explicitly
noted). There is also continued support for the social and public importance of individual privacy in the
academic literature (see, e.g., A. J. Cockfield, "Protecting the Social Value of Privacy in the Context of
State Investigations Using New Technologies" (2007), 40 U.B.C. L. Rev. 41, at p. 41; K. Hughes, "A
Behavioural Understanding of Privacy and its Implications for Privacy Law" (2012), 75 Modern L. Rev.
806, at p. 823; P. Gewirtz, "Privacy and Speech" (2001), Sup. Ct. Rev. 139, at p. 139). It is therefore
inappropriate, in my respectful view, to dismiss the public interest in protecting privacy as merely a
personal concern. This does not mean, however, that privacy generally is an important public interest in
the context of limits on court openness.

53 The fact that the case before the application judge concerned individuals who were advancing their
own privacy interests, which were undeniably important to them as individuals, does not mean that there
is no public interest at stake. In F.N. (Re), this was the personal interest that young offenders had in
remaining anonymous in court proceedings as a means of encouraging their personal rehabilitation
(para. 11). All of society had a stake, according to Binnie J., in the young person's personal prospect for
rehabilitation. This same idea from F.N. (Re) was cited in support of finding the interest in Sierra Club to
be a public interest. That interest, rooted first in an agreement of personal concern to the contracting
parties involved, was a private matter that evinced, alongside its personal interest to the parties, a "public
interest in confidentiality” (Sierra Club, at para. 55). Similarly, while the Trustees have a personal interest
in preserving their privacy, this does not mean that the public has no stake in this same interest because
-- as this Court has made clear -- it is related to moral autonomy and dignity which are pressing and
substantial concerns.

54 In this appeal, the Toronto Star suggests that legitimate privacy concerns would be effectively
protected by a discretionary order where there is "something more" to elevate them beyond personal
concerns and sensibilities (R.F., at para. 73). The Income Security Advocacy Centre, by way of example,
submits that privacy serves the public interests of preventing harm and of ensuring individuals are not
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dissuaded from accessing the courts. | agree that these concepts are related, but in my view care must
be taken not to conflate the public importance of privacy with that of other interests; aspects of privacy,
such as dignity, may constitute important public interests in and of themselves. A risk to personal privacy
may be tied to a risk to psychological harm, as it was in Bragg (para. 14; see also J. Rossiter, Law of
Publication Bans, Private Hearings and Sealing Orders (loose-leaf), s. 2.4.1). But concerns for privacy
may not always coincide with a desire to avoid psychological harm, and may focus instead, for example,
on protecting one's professional standing (see, e.g., R. v. Paterson (1998), 102 B.C.A.C. 200, at paras.
76, 78 and 87-88). Similarly, there may be circumstances where the prospect of surrendering the
personal information necessary to pursue a legal claim may deter an individual from bringing that claim
(see S. v. Lamontagne, 2020 QCCA 663, at paras. 34-35 (CanLll)). In the same way, the prospect of
surrendering sensitive commercial information would have impaired the conduct of the party's defence in
Sierra Club (at para. 71), or could pressure an individual into settling a dispute prematurely (K. Eltis,
Courts, Litigants and the Digital Age (2nd ed. 2016), at p. 86). But this does not necessarily mean that a
public interest in privacy is wholly subsumed by such concerns. | note, for example, that access to justice
concerns do not apply where the privacy interest to be protected is that of a third party to the litigation,
such as a witness, whose access to the courts is not at stake and who has no choice available to
terminate the litigation and avoid any privacy impacts (see, e.g., Himel v. Greenberg, 2010 ONSC 2325,
93 R.F.L. (6th) 357, at para. 58; see also Rossiter, s. 2.4.2(2)). In any event, the recognition of these
related and valid important public interests does not answer the question as to whether aspects of
privacy in and of themselves are important public interests and does not diminish the distinctive public
character of privacy, considered above.

55 Indeed, the specific harms to privacy occasioned by open courts have not gone unnoticed nor been
discounted as merely personal concerns. Courts have exercised their discretion to limit court openness in
order to protect personal information from publicity, including to prevent the disclosure of sexual
orientation (see, e.g., Paterson, at paras. 76, 78 and 87-88), HIV status (see, e.g., A.B. v. Canada
(Citizenship and Immigration), 2017 FC 629, at para. 9 (CanLlIl)) and a history of substance abuse and
criminality (see, e.g., R. v. Pickton, 2010 BCSC 1198, at paras. 11 and 20 (CanLlIl)). This need to
reconcile the public interest in privacy with the open court principle has been highlighted by this Court
(see, e.g., Edmonton Journal, at p. 1353, per Wilson J.). Writing extra-judicially, McLachlin C.J. explained
that "[i]f we are serious about peoples' private lives, we must preserve a modicum of privacy. Equally, if
we are serious about our justice system, we must have open courts. The question is how to reconcile
these dual imperatives in a fair and principled way" ("Courts, Transparency and Public Confidence: To
the Better Administration of Justice" (2003), 8 Deakin L. Rev. 1, at p. 4). In seeking that reconciliation,
the question becomes whether the relevant dimension of privacy amounts to an important public interest
that, when seriously at risk, would justify rebutting the strong presumption favouring open courts.

C. The Important Public Interest in Privacy Bears on the Protection of Individual Dignity

56 While the public importance of privacy has clearly been recognized by this Court in various settings,
caution is required in deploying this concept in the test for discretionary limits on court openness. It is a
matter of settled law that open court proceedings by their nature can be a source of discomfort and
embarrassment and these intrusions on privacy are generally seen as of insufficient importance to
overcome the presumption of openness. The Toronto Star has raised the concern that recognizing
privacy as an important public interest will lower the burden for applicants because the privacy of litigants
will, in some respects, always be at risk in court proceedings. | agree that the requirement to show a
serious risk to an important interest is a key threshold component of the analysis that must be preserved
in order to protect the open court principle. The recognition of a public interest in privacy could threaten
the strong presumption of openness if privacy is cast too broadly without a view to its public character.
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57 Privacy poses challenges in the test for discretionary limits on court openness because of the
necessary dissemination of information that openness implies. It bears recalling that when Dickson J., as
he then was, wrote in Macintyre that "covertness is the exception and openness the rule", he was
explicitly treating a privacy argument, returning to and dismissing the view, urged many times before,
"that the 'privacy' of litigants requires that the public be excluded from court proceedings" (p. 185
(emphasis added)). Dickson J. rejected the view that personal privacy concerns require closed courtroom
doors, explaining that "[a]s a general rule the sensibilities of the individuals involved are no basis for
exclusion of the public from judicial proceedings" (p. 185).

58 Though writing before Dagenais, and therefore not commenting on the specific steps of the analysis
as we now understand them, to my mind, Dickson J. was right to recognize that the open court principle
brings necessary limits to the right to privacy. While individuals may have an expectation that information
about them will not be revealed in judicial proceedings, the open court principle stands presumptively in
opposition to that expectation. For example, in Lac d'Amiante du Québec Ltée v. 2858-0702 Québec Inc.,
2001 SCC 51, [2001] 2 S.C.R. 743, LeBel J. held that "a party who institutes a legal proceeding waives
his or her right to privacy, at least in part" (para. 42). Macintyre and cases like it recognize -- in stating
that openness is the rule and covertness the exception -- that the right to privacy, however defined, in
some measure gives way to the open court ideal. | share the view that the open court principle presumes
that this limit on the right to privacy is justified.

59 The Toronto Star is therefore right to say that the privacy of individuals will very often be at some risk
in court proceedings. Disputes between and concerning individuals that play out in open court
necessarily reveal information that may have otherwise remained out of public view. Indeed, much like
the Court of Appeal in this case, courts have explicitly adverted to this concern when concluding that
mere inconvenience is insufficient to cross the initial threshold of the test (see, e.g., 3834310 Canada inc.
v. Chamberland, 2004 CanLlIl 4122 (Que. C.A)), at para. 30). Saying that any impact on individual privacy
is sufficient to establish a serious risk to an important public interest for the purposes of the test for
discretionary limits on court openness could render this initial requirement moot. Many cases would turn
on the balancing at the proportionality stage. Such a development would amount to a departure from
Sierra Club, which is the appropriate framework and one which must be preserved.

60 Further, recognizing an important interest in privacy generally could prove to be too open-ended and
difficult to apply. Privacy is a complex and contextual concept (Dagg, at para. 67; see also B. Mclsaac, K.
Klein and S. Brown, The Law of Privacy in Canada (loose-leaf), vol. 1, at pp. 1-4; D. J. Solove,
"Conceptualizing Privacy" (2002), 90 Cal. L. Rev. 1087, at p. 1090). Indeed, this Court has described the
nature of limits of privacy as being in a state of "theoretical disarray” (R. v. Spencer, 2014 SCC 43,
[2014] 2 S.C.R. 212, at para. 35). Much turns on the context in which privacy is invoked. | agree with the
Toronto Star that a bald recognition of privacy as an important interest in the context of the test for
discretionary limits on court openness, as the Trustees advance here, would invite considerable
confusion. It would be difficult for courts to measure a serious risk to such an interest because of its
multi-faceted nature.

61 While | acknowledge these concerns have merit, | disagree that they require that privacy never be
considered in determining whether there is a serious risk to an important public interest. | reach this
conclusion for two reasons. First, the problem of privacy's complexity can be attenuated by focusing on
the purpose underlying the public protection of privacy as it is relevant to the judicial process, in order to
fix precisely on that aspect which transcends the interests of the parties in this context. That narrower
dimension of privacy is the protection of dignity, an important public interest that can be threatened by
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open courts. Indeed, rather than attempting to apply a single unwieldy concept of privacy in all contexts,
this Court has generally fixed on more specific privacy interests tailored to the particular situation
(Spencer, at para. 35; Edmonton Journal, at p. 1362, per Wilson J.). That is what must be done here,
with a view to identifying the public aspect of privacy that openness might inappropriately undermine.

62 Second, | recall that in order to pass the first stage of the analysis one must not simply invoke an
important interest, but must also overcome the presumption of openness by showing a serious risk to this
interest. The burden of showing a risk to such an interest on the facts of a given case constitutes the true
initial threshold on the person seeking to restrict openness. It is never sufficient to plead a recognized
important public interest on its own. The demonstration of a serious risk to this interest is still required.
What is important is that the interest be accurately defined to capture only those aspects of privacy that
engage legitimate public objectives such that showing a serious risk to that interest remains a high bar. In
this way, courts can effectively maintain the guarantee of presumptive openness.

63 Specifically, in order to preserve the integrity of the open court principle, an important public interest
concerned with the protection of dignity should be understood to be seriously at risk only in limited cases.
Nothing here displaces the principle that covertness in court proceedings must be exceptional. Neither
the sensibilities of individuals nor the fact that openness is disadvantageous, embarrassing or distressing
to certain individuals will generally on their own warrant interference with court openness (Macintyre, at
p. 185; New Brunswick, at para. 40; Williams, at para. 30; Coltsfoot Publishing Ltd. v. Foster-Jacques,
2012 NSCA 83, 320 N.S.R. (2d) 166, at para. 97). These principles do not preclude recognizing the
public character of a privacy interest as important when it is related to the protection of dignity. They
merely require that a serious risk be shown to exist in respect of this interest in order to justify,
exceptionally, a limit on openness, as is the case with any important public interest under Sierra Club. As
Professors Sylvette Guillemard and Séverine Menétrey explain, [TRANSLATION] "[t]he confidentiality of
the proceedings may be justified, in particular, in order to protect the parties' privacy ... . However, the
jurisprudence indicates that embarrassment or shame is not a sufficient reason to order that proceedings
be held in camera or to impose a publication ban" (Comprendre la procédure civile québécoise (2nd ed.
2017), at p. 57).

64 How should the privacy interest at issue be understood as raising an important public interest
relevant to the test for discretionary limits on court openness in this context? It is helpful to recall that the
orders below were sought to limit access to documents and information in the court files. The Trustees'
argument on this point focused squarely on the risk of immediate and widespread dissemination of the
personally identifying and other sensitive information contained in the sealed materials by the Toronto
Star. The Trustees submit that this dissemination would constitute an unwarranted intrusion into the
privacy of the affected individuals beyond the upset they have already suffered as a result of the publicity
associated with the death of the Shermans.

65 In my view, there is value in leaving individuals free to restrict when, how and to what extent highly
sensitive information about them is communicated to others in the public sphere, because choosing how
we present ourselves in public preserves our moral autonomy and dignity as individuals. This Court has
had occasion to underscore the connection between the privacy interest engaged by open courts and the
protection of dignity specifically. For example, in Edmonton Journal, Wilson J. noted that the impugned
provision which would limit publication about matrimonial proceedings addressed "a somewhat different
aspect of privacy, one more closely related to the protection of one's dignity ... namely the personal
anguish and loss of dignity that may result from having embarrassing details of one's private life printed
in the newspapers" (pp. 1363-64). In Bragg, as a further example, the protection of a young person's
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ability to control sensitive information was said to foster respect for "dignity, personal integrity and
autonomy" (para. 18, citing Toronto Star Newspaper Ltd., at para. 44).

66 Consistent with this jurisprudence, | note by way of example that the Quebec legislature expressly
highlighted the preservation of dignity when the Sierra Club test was codified in the Code of Civil
Procedure, CQLR, c. C-25.01 ("C.C.P."), art. 12 (see also Ministére de la Justice, Commentaires de la
ministre de la Justice: Code de procédure civile, chapitre C-25.01 (2015), art. 12). Under art. 12 C.C.P., a
discretionary exception to the open court principle can be made by the court if "public order, in particular
the preservation of the dignity of the persons involved or the protection of substantial and legitimate
interests”, requires it.

67 The concept of public order evidences flexibility analogous to the concept of an important public
interest under Sierra Club yet it recalls that the interest invoked transcends, in importance and
consequence, the purely subjective sensibilities of the persons affected. Like the "important public
interest" that must be at serious risk to justify the sealing orders in the present appeal, public order
encompasses a wide array of general principles and imperative norms identified by a legislature and the
courts as fundamental to a given society (see Goulet v. Transamerica Life Insurance Co. of Canada,
2002 SCC 21, [2002] 1 S.C.R. 719, at paras. 42-44, citing Godbout v. Longueuil (Ville de), [1995] R.J.Q.
2561 (C.A)), at p. 2570, aff'd [1997] 3 S.C.R. 844). As one Quebec judge wrote, referring to Sierra Club
prior to the enactment of art. 12 C.C.P., the interest must be understood as defined [TRANSLATION] "in
terms of a public interest in confidentiality" (see 3834310 Canada inc., at para. 24, per Gendreau J.A. for
the court of appeal). From among the various considerations that make up the concept of public order
and other legitimate interests to which art. 12 C.C.P. alludes, it is significant that dignity, and not an
untailored reference to either privacy, harm or access to justice, was given pride of place. Indeed, it is
that narrow aspect of privacy considered to be a fundamental right that courts had fixed upon before the
enactment of art. 12 C.C.P. -- [TRANSLATION] "what is part of one's personal life, in short, what
constitutes a minimum personal sphere" (Godbout, at p. 2569, per Baudouin J.A.; see also A. v. B., 1990
CanLll 3132 (Que. C.A.), at para. 20, per Rothman J.A.).

68 The "preservation of the dignity of the persons involved" is now consecrated as the archetypal public
order interest in art. 12 C.C.P. It is the exemplar of the Sierra Club important public interest in
confidentiality that stands as justification for an exception to openness (S. Rochette and J.-F. Coté,
"Article 12", in L. Chamberland, ed., Le grand collectif: Code de procédure civile -- Commentaires et
annotations (5th ed. 2020), vol. 1, at p. 102; D. Ferland and B. Emery, Précis de procédure civile du
Québec (6th ed. 2020), vol. 1, at para. 1-111). Dignity gives concrete expression to this public order
interest because all of society has a stake in its preservation, notwithstanding its personal connections to
the individuals concerned. This codification of Sierra Club's notion of important public interest highlights
the superordinate importance of human dignity and the appropriateness of limiting court openness on this
basis as against an overbroad understanding of privacy that might be otherwise unsuitable to the open
court context.

69 Consistent with this idea, understanding privacy as predicated on dignity has been advanced as
useful in connection with challenges brought by digital communications (K. Eltis, "The Judicial System in
the Digital Age: Reuvisiting the Relationship between Privacy and Accessibility in the Cyber Context"
(2011), 56 McGill L.J. 289, at p. 314).

70 It is also significant, in my view, that the application judge in this case explicitly recognized, in
response to the relevant arguments from the Trustees, an interest in "protecting the privacy and dignity of
victims of crime and their loved ones" (para. 23 (emphasis added)). This elucidates that the central
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concern for the affected individuals on this point is not merely protecting their privacy for its own sake but
privacy where it coincides with the public character of the dignity interests of these individuals.

71 Violations of privacy that cause a loss of control over fundamental personal information about oneself
are damaging to dignity because they erode one's ability to present aspects of oneself to others in a
selective manner (D. Matheson, "Dignity and Selective Self-Presentation”, in I. Kerr, V. Steeves and C.
Lucock, eds., Lessons from the Identity Trail: Anonymity, Privacy and Identity in a Networked Society
(2009), 319, at pp. 327-28; L. M. Austin, "Re-reading Westin" (2019), 20 Theor. Ing. L. 53, at pp. 66-68;
Eltis (2016), at p. 13). Dignity, used in this context, is a social concept that involves presenting core
aspects of oneself to others in a considered and controlled manner (see generally Matheson, at pp. 327-
28; Austin, at pp. 66-68). Dignity is eroded where individuals lose control over this core identity-giving
information about themselves, because a highly sensitive aspect of who they are that they did not
consciously decide to share is now available to others and may shape how they are seen in public. This
was even alluded to by La Forest J., dissenting but not on this point, in Dagg, where he referred to
privacy as "[a]n expression of an individual's unique personality or personhood" (para. 65).

72 Where dignity is impaired, the impact on the individual is not theoretical but could engender real
human consequences, including psychological distress (see generally Bragg, at para. 23). La Forest J.,
concurring, observed in Dyment that privacy is essential to the well-being of individuals (p. 427). Viewed
in this way, a privacy interest, where it shields the core information associated with dignity necessary to
individual well-being, begins to look much like the physical safety interest also raised in this case, the
important and public nature of which is neither debated, nor, in my view, seriously debatable. The
administration of justice suffers when the operation of courts threatens physical well-being because a
responsible court system is attuned to the physical harm it inflicts on individuals and works to avoid such
effects. Similarly, in my view, a responsible court must be attuned and responsive to the harm it causes
to other core elements of individual well-being, including individual dignity. This parallel helps to
understand dignity as a more limited dimension of privacy relevant as an important public interest in the
open court context.

73 | am accordingly of the view that protecting individuals from the threat to their dignity that arises when
information revealing core aspects of their private lives is disseminated through open court proceedings
is an important public interest for the purposes of the test.

74 Focusing on the underlying value of privacy in protecting individual dignity from the exposure of
private information in open court overcomes the criticisms that privacy will always be at risk in open court
proceedings and is theoretically complex. Openness brings intrusions on personal privacy in virtually all
cases, but dignity as a public interest in protecting an individual's core sensibility is more rarely in play.
Specifically, and consistent with the cautious approach to the recognition of important public interests,
this privacy interest, while determined in reference to the broader factual setting, will be at serious risk
only where the sensitivity of the information strikes at the subject's more intimate self.

75 If the interest is ultimately about safeguarding a person's dignity, that interest will be undermined
when the information reveals something sensitive about them as an individual, as opposed to generic
information that reveals little if anything about who they are as a person. Therefore the information that
will be revealed by court openness must consist of intimate or personal details about an individual -- what
this Court has described in its jurisprudence on s. 8 of the Charter as the "biographical core" -- if a
serious risk to an important public interest is to be recognized in this context (R. v. Plant, [1993] 3 S.C.R.
281, at p. 293; R. v. Tessling, 2004 SCC 67, [2004] 3 S.C.R. 432, at para. 60; R. v. Cole, 2012 SCC 53,
[2012] 3 S.C.R. 34, at para. 46). Dignity transcends personal inconvenience by reason of the highly



Page 24 of 31
Sherman Estate v. Donovan

sensitive nature of the information that might be revealed. This Court in Cole drew a similar line between
the sensitivity of personal information and the public interest in protecting that information in reference to
the biographical core. It held that "reasonable and informed Canadians" would be more willing to
recognize the existence of a privacy interest where the relevant information cuts to the "biographical
core" or, "[pJut another way, the more personal and confidential the information" (para. 46). The
presumption of openness means that mere discomfort associated with lesser intrusions of privacy will
generally be tolerated. But there is a public interest in ensuring that openness does not unduly entail the
dissemination of this core information that threatens dignity -- even if it is "personal" to the affected
person.

76 The test for discretionary limits on court openness imposes on the applicant the burden to show that
the important public interest is at serious risk. Recognizing that privacy, understood in reference to
dignity, is only at serious risk where the information in the court file is sufficiently sensitive erects a
threshold consistent with the presumption of openness. This threshold is fact specific. It addresses the
concern, noted above, that personal information can frequently be found in court files and yet finding this
sufficient to pass the serious risk threshold in every case would undermine the structure of the test. By
requiring the applicant to demonstrate the sensitivity of the information as a necessary condition to the
finding of a serious risk to this interest, the scope of the interest is limited to only those cases where the
rationale for not revealing core aspects of a person's private life, namely protecting individual dignity, is
most actively engaged.

77 There is no need here to provide an exhaustive catalogue of the range of sensitive personal
information that, if exposed, could give rise to a serious risk. It is enough to say that courts have
demonstrated a willingness to recognize the sensitivity of information related to stigmatized medical
conditions (see, e.g., A.B., at para. 9), stigmatized work (see, e.g., Work Safe Twerk Safe v. Her Majesty
the Queen in Right of Ontario, 2021 ONSC 1100, at para. 28 (CanLll)), sexual orientation (see, e.g.,
Paterson, at paras. 76, 78 and 87-88), and subjection to sexual assault or harassment (see, e.g., Fedeli
v. Brown, 2020 ONSC 994, at para. 9 (CanLll)). | would also note the submission of the intervener the
Income Security Advocacy Centre, that detailed information about family structure and work history could
in some circumstances constitute sensitive information. The question in every case is whether the
information reveals something intimate and personal about the individual, their lifestyle or their
experiences.

78 | pause here to note that | refer to cases on s. 8 of the Charter above for the limited purpose of
providing insight into types of information that are more or less personal and therefore deserving of public
protection. If the impact on dignity as a result of disclosure is to be accurately measured, it is critical that
the analysis differentiate between information in this way. Helpfully, one factor in determining whether an
applicant's subjective expectation of privacy is objectively reasonable in the s. 8 jurisprudence focuses
on the degree to which information is private (see, e.g., R. v. Marakah, 2017 SCC 59, [2017] 2 S.C.R.
608, at para. 31; Cole, at paras. 44-46). But while these decisions may assist for this limited purpose, this
is not to say that the remainder of the s. 8 analysis has any relevance to the application of the test for
discretionary limits on court openness. For example, asking what the Trustees' reasonable expectation of
privacy was here could invite a circular analysis of whether they reasonably expected their court files to
be open to the public or whether they reasonably expected to be successful in having them sealed.
Therefore, it is only for the limited purpose described above that the s. 8 jurisprudence is useful.

79 In cases where the information is sufficiently sensitive to strike at an individual's biographical core, a
court must then ask whether a serious risk to the interest is made out in the full factual context of the
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case. While this is obviously a fact-specific determination, some general observations may be made here
to guide this assessment.

80 I note that the seriousness of the risk may be affected by the extent to which information would be
disseminated without an exception to the open court principle. If the applicant raises a risk that the
personal information will come to be known by a large segment of the public in the absence of an order,
this is a plainly more serious risk than if the result will be that a handful of people become aware of the
same information, all else being equal. In the past, the requirement that one be physically present to
acquire information in open court or from a court record meant that information was, to some extent,
protected because it was "practically obscure" (D. S. Ardia, "Privacy and Court Records: Online Access
and the Loss of Practical Obscurity" (2017), 4 U. lll. L. Rev. 1385, at p. 1396). However, today, courts
should be sensitive to the information technology context, which has increased the ease with which
information can be communicated and cross-referenced (see Bailey and Burkell, at pp. 169-70; Ardia, at
pp. 1450-51). In this context, it may well be difficult for courts to be sure that information will not be
broadly disseminated in the absence of an order.

81 It will be appropriate, of course, to consider the extent to which information is already in the public
domain. If court openness will simply make available what is already broadly and easily accessible, it will
be difficult to show that revealing the information in open court will actually result in a meaningful loss of
that aspect of privacy relating to the dignity interest to which | refer here. However, just because
information is already accessible to some segment of the public does not mean that making it available
through the court process will not exacerbate the risk to privacy. Privacy is not a binary concept, that is,
information is not simply either private or public, especially because, by reason of technology in
particular, absolute confidentiality is best thought of as elusive (see generally R. v. Quesnelle, 2014 SCC
46, [2014] 2 S.C.R. 390, at para. 37; UFCW, at para. 27). The fact that certain information is already
available somewhere in the public sphere does not preclude further harm to the privacy interest by
additional dissemination, particularly if the feared dissemination of highly sensitive information is broader
or more easily accessible (see generally Solove, at p. 1152; Ardia, at p. 1393-94; E. Paton-Simpson,
"Privacy and the Reasonable Paranoid: The Protection of Privacy in Public Places" (2000), 50 U.T.L.J.
305, at p. 346).

82 Further, the seriousness of the risk is also affected by the probability that the dissemination the
applicant suggests will occur actually occurs. | hasten to say that implicit in the notion of risk is that the
applicant need not establish that the feared dissemination will certainly occur. However, the risk to the
privacy interest related to the protection of dignity will be more serious the more likely it is that the
information will be disseminated. While decided in a different context, this Court has held that the
magnitude of risk is a product of both the gravity of the feared harm and its probability (R. v. Mabior,
2012 SCC 47, [2012] 2 S.C.R. 584, at para. 86).

83 That said, the likelihood that an individual's highly sensitive personal information will be disseminated
in the absence of privacy protection will be difficult to quantify precisely. It is best to note as well that
probability in this context need not be identified in mathematical or numerical terms. Rather, courts may
merely discern probability in light of the totality of the circumstances and balance this one factor
alongside other relevant factors.

84 Finally, and as discussed above, individual sensitivities alone, even if they can be notionally
associated with "privacy", are generally insufficient to justify a restriction on court openness where they
do not rise above those inconveniences and discomforts that are inherent to court openness (Maclintyre,
at p. 185). An applicant will only be able to establish that the risk is sufficient to justify a limit on openness
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in exceptional cases, where the threatened loss of control over information about oneself is so
fundamental that it strikes meaningfully at individual dignity. These circumstances engage "social values
of superordinate importance" beyond the more ordinary intrusions inherent to participating in the judicial
process that Dickson J. acknowledged could justify curtailing public openness (pp. 186-87).

85 To summarize, the important public interest in privacy, as understood in the context of the limits on
court openness, is aimed at allowing individuals to preserve control over their core identity in the public
sphere to the extent necessary to preserve their dignity. The public has a stake in openness, to be sure,
but it also has an interest in the preservation of dignity: the administration of justice requires that where
dignity is threatened in this way, measures be taken to accommodate this privacy concern. Although
measured by reference to the facts of each case, the risk to this interest will be serious only where the
information that would be disseminated as a result of court openness is sufficiently sensitive such that
openness can be shown to meaningfully strike at the individual's biographical core in a manner that
threatens their integrity. Recognizing this interest is consistent with this Court's emphasis on the
importance of privacy and the underlying value of individual dignity, but is also tailored to preserve the
strong presumption of openness.

D. The Trustees Have Failed to Establish a Serious Risk to an Important Public Interest

86 As Sierra Club made plain, a discretionary order limiting court openness can only be made where
there is a serious risk to an important public interest. The arguments on this appeal concerned whether
privacy is an important public interest and whether the facts here disclose the existence of serious risks
to privacy and safety. While the broad privacy interest invoked by the Trustees cannot be relied on to
justify a limit on openness, the narrower concept of privacy understood in relation to dignity is an
important public interest for the purposes of the test. | also recognize that a risk to physical safety is an
important public interest, a point on which there is no dispute here. Accordingly, the relevant question at
the first step is whether there is a serious risk to one or both of these interests. For reasons that follow,
the Trustees have failed to establish a serious risk to either. This alone is sufficient to conclude that the
sealing orders should not have been issued.

(1) The Risk to Privacy Alleged in this Case Is Not Serious

87 As | have said, the important public interest in privacy must be understood as one tailored to the
protection of individual dignity and not the broadly defined interest the Trustees have asked this Court to
recognize. In order to establish a serious risk to this interest, the information in the court files about which
the Trustees are concerned must be sufficiently sensitive in that it strikes at the biographical core of the
affected individuals. If it is not, there is no serious risk that would justify an exception to openness. If it is,
the question becomes whether a serious risk is made out in light of the facts of this case.

88 The application judge never explicitly identified a serious risk to the privacy interest he identified but,
to the extent he implicitly reached this conclusion, | respectfully do not share his view. His finding was
limited to the observation that "[tlhe degree of intrusion on that privacy and dignity [i.e., that of the victims
and their loved ones] has already been extreme and, | am sure, excruciating” (para. 23). But the intense
scrutiny faced by the Shermans up to the time of the application is only part of the equation. As the
sealing orders can only protect against the disclosure of the information in these court files relating to
probate, the application judge was required to consider the sensitivity of the specific information they
contained. He made no such measure. His conclusion about the seriousness of the risk then focused
entirely on the risk of physical harm, with no indication that he found that the Trustees met their burden
as to the serious risk to the privacy interest. Said very respectfully and with the knowledge that the
application judge did not have the benefit of the above framework, the failure to assess the sensitivity of
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the information constituted a failure to consider a required element of the legal test. This warranted
intervention on appeal.

89 Applying the appropriate framework to the facts of this case, | conclude that the risk to the important
public interest in the affected individuals' privacy, as | have defined it above in reference to dignity, is not
serious. The information the Trustees seek to protect is not highly sensitive and this alone is sufficient to
conclude that there is no serious risk to the important public interest in privacy so defined.

90 There is little controversy in this case about the likelihood and extent of dissemination of the
information contained in the estate files. There is near certainty that the Toronto Star will publish at least
some aspects of the estate files if it is provided access. Given the breadth of the audience of its media
organization, and the high-profile nature of the events surrounding the death of the Shermans, | have no
difficulty in concluding that the affected individuals would lose control over this information to a significant
extent should the files be open.

91 With regard to the sensitivity of the information, however, the information contained in these files
does not reveal anything particularly private about the affected individuals. What would be revealed might
well cause inconvenience and perhaps embarrassment, but it has not been shown that it would strike at
their biographical core in a way that would undermine their control over the expression of their identities.
Their privacy would be troubled, to be sure, but the relevant privacy interest bearing on the dignity of the
affected persons has not been shown to be at serious risk. At its highest, the information in these files will
reveal something about the relationship between the deceased and the affected individuals, in that it may
reveal to whom the deceased entrusted the administration of their estates and those who they wished or
were deemed to wish to be beneficiaries of their property at death. It may also reveal some basic
personal information, such as addresses. Some of the beneficiaries might well, it may fairly be presumed,
bear family names other than Sherman. | am mindful that the deaths are being investigated as homicides
by the Toronto Police Service. However, even in this context, none of this information provides significant
insight into who they are as individuals, nor would it provoke a fundamental change in their ability to
control how they are perceived by others. The fact of being linked through estate documents to victims of
an unsolved murder is not in itself highly sensitive. It may be the source of discomfort but has not been
shown to constitute an affront to dignity in that it does not probe deeply into the biographical core of
these individuals. As a result, the Trustees have failed to establish a serious risk to an important public
interest as required by Sierra Club.

92 The fact that some of the affected individuals may be minors is also insufficient to cross the
seriousness threshold. While the law recognizes that minors are especially vulnerable to intrusions of
privacy (see Bragg, at para. 17), the mere fact that information concerns minors does not displace the
generally applicable analysis (see, e.g., Bragg, at para. 11). Even taking into account the increased
vulnerability of minors who may be affected individuals in the probate files, there is no evidence that they
would lose control of information about themselves that reveals something close to the core of their
identities. Merely associating the beneficiaries or trustees with the Shermans' unexplained deaths is not
enough to constitute a serious risk to the identified important public interest in privacy, defined in
reference to dignity.

93 Further, while the intense media scrutiny on the family following the deaths suggests that the
information would likely be widely disseminated, it is not in itself indicative of the sensitivity of the

information contained in the probate files.

94 Showing that the information that would be revealed by court openness is sufficiently sensitive and
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private such that it goes to the biographical core of the affected individual is a necessary prerequisite to
showing a serious risk to the relevant public interest aspect of privacy. The Trustees did not advance any
specific reason why the contents of these files are more sensitive than they may seem at first glance.
When asserting a privacy risk, it is essential to show not only that information about individuals will
escape the control of the person concerned -- which will be true in every case -- but that this particular
information concerns who the individuals are as people in a manner that undermines their dignity. This
the Trustees have not done.

95 Therefore, while some of the material in the court files may well be broadly disseminated, the nature
of the information has not been shown to give rise to a serious risk to the important public interest in
privacy, as appropriately defined in this context in reference to dignity. For that reason alone, | conclude
that the Trustees have failed to show a serious risk to this interest.

(2) The Risk to Physical Safety Alleged in this Case is Not Serious

96 Unlike the privacy interest raised in this case, there was no controversy that there is an important
public interest in protecting individuals from physical harm. It is worth underscoring that the application
judge correctly treated the protection from physical harm as a distinct important interest from that of the
protection of privacy and found that this risk of harm was "foreseeable" and "grave" (paras. 22-24). The
issue is whether the Trustees have established a serious risk to this interest for the purpose of the test
for discretionary limits on court openness. The application judge observed that it would have been
preferable to include objective evidence of the seriousness of the risk from the police service conducting
the homicide investigation. He nevertheless concluded there was sufficient proof of risk to the physical
safety of the affected individuals to meet the test. The Court of Appeal says that was a misreading of the
evidence, and the Toronto Star agrees that the application judge's conclusion as to the existence of a
serious risk to safety was mere speculation.

97 At the outset, | note that direct evidence is not necessarily required to establish a serious risk to an
important interest. This Court has held that it is possible to identify objectively discernable harm on the
basis of logical inferences (Bragg, at paras. 15-16). But this process of inferential reasoning is not a
licence to engage in impermissible speculation. An inference must still be grounded in objective
circumstantial facts that reasonably allow the finding to be made inferentially. Where the inference cannot
reasonably be drawn from the circumstances, it amounts to speculation (R. v. Chanmany, 2016 ONCA
576, 352 O.A.C. 121, at para. 45).

98 As the Trustees correctly argue, it is not just the probability of the feared harm, but also the gravity of
the harm itself that is relevant to the assessment of serious risk. Where the feared harm is particularly
serious, the probability that this harm materialize need not be shown to be likely, but must still be more
than negligible, fanciful or speculative. The question is ultimately whether this record allowed the
application judge to objectively discern a serious risk of physical harm.

99 This conclusion was not open to the application judge on this record. There is no dispute that the
feared physical harm is grave. | agree with the Toronto Star, however, that the probability of this harm
occurring was speculative. The application judge's conclusion as to the seriousness of the risk of
physical harm was grounded on what he called "the degree of mystery that persists regarding both the
perpetrator and the motives" associated with the deaths of the Shermans and his supposition that this
motive might be "transported” to the trustees and beneficiaries (para. 5; see also paras. 19 and 23). The
further step in reasoning that the unsealed estate files would lead to the perpetrator's next crime, to be
visited upon someone mentioned in the files, is based on speculation, not the available affidavit
evidence, and cannot be said to be a proper inference or some kind of objectively discerned harm or risk
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thereof. If that were the case, the estate files of every victim of an unsolved murder would pass the initial
threshold of the test for a sealing order.

100 Further, I recall that what is at issue here is not whether the affected individuals face a safety risk in
general, but rather whether they face such a risk as a result of the openness of these court files. In light
of the contents of these files, the Trustees had to point to some further reason why the risk posed by this
information becoming publicly available was more than negligible.

101 The speculative character of the chain of reasoning leading to the conclusion that a serious risk of
physical harm exists in this case is underlined by differences between these facts and those cases relied
on by the Trustees. In X. v. Y., 2011 BCSC 943, 21 B.C.L.R. (5th) 410, the risk of physical harm was
inferred on the basis that the plaintiff was a police officer who had investigated "cases involving gang
violence and dangerous firearms" and wrote sentencing reports for such offenders which identified him
by full name (para. 6). In R. v. Esseghaier, 2017 ONCA 970, 356 C.C.C. (3d) 455, Watt J.A. considered it
"self-evident" that the disclosure of identifiers of an undercover operative working in counter-terrorism
would compromise the safety of the operative (para. 41). In both cases, the danger flowed from facts
establishing that the applicants were in antagonistic relationships with alleged criminal or terrorist
organizations. But in this case, the Trustees asked the application judge to infer not only the fact that
harm would befall the affected individuals, but also that a person or persons exist who wish to harm
them. To infer all this on the basis of the Shermans' deaths and the association of the affected individuals
with the deceased is not reasonably possible on this record. It is not a reasonable inference but, as the
Court of Appeal noted, a conclusion resting on speculation.

102 Were the mere assertion of grave physical harm sufficient to show a serious risk to an important
interest, there would be no meaningful threshold in the analysis. Instead, the test requires the serious risk
asserted to be well grounded in the record or the circumstances of the particular case (Sierra Club, at
para. 54; Bragg, at para. 15). This contributes to maintaining the strong presumption of openness.

103 Again, in other cases, circumstantial facts may allow a court to infer the existence of a serious risk
of physical harm. Applicants do not necessarily need to retain experts who will attest to the physical or
psychological risk related to the disclosure. But on this record, the bare assertion that such a risk exists
fails to meet the threshold necessary to establish a serious risk of physical harm. The application judge's
conclusion to the contrary was an error warranting the intervention of the Court of Appeal.

E. There Would Be Additional Barriers to a Sealing Order on the Basis of the Alleged Risk to Privacy

104 While not necessary to dispose of the appeal, it bears mention that the Trustees would have faced
additional barriers in seeking the sealing orders on the basis of the privacy interest they advanced. |
recall that to meet the test for discretionary limits on court openness, a person must show, in addition to a
serious risk to an important interest, that the particular order sought is necessary to address the risk and
that the benefits of the order outweigh its negative effects as a matter of proportionality (Sierra Club, at
para. 53).

105 Even if the Trustees had succeeded in showing a serious risk to the privacy interest they assert, a
publication ban -- less constraining on openness than the sealing orders -- would have likely been
sufficient as a reasonable alternative to prevent this risk. The condition that the order be necessary
requires the court to consider whether there are alternatives to the order sought and to restrict the order
as much as reasonably possible to prevent the serious risk (Sierra Club, at para. 57). An order imposing
a publication ban could restrict the dissemination of personal information to only those persons
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consulting the court record for themselves and prohibit those individuals from spreading the information
any further. As | have noted, the likelihood and extent of dissemination may be relevant factors in
determining the seriousness of a risk to privacy in this context. While the Toronto Star would be able to
consult the files subject to a publication ban, for example, which may assist it in its investigations, it
would not be able to publish and thereby broadly disseminate the contents of the files. A publication ban
would seem to protect against this latter harm, which has been the focus of the Trustees' argument, while
allowing some access to the file, which is not possible under the sealing orders. Therefore, even if a
serious risk to the privacy interest had been made out, it would likely not have justified a sealing order,
because a less onerous order would have likely been sufficient to mitigate this risk effectively. | hasten to
add, however, that a publication ban is not available here since, as noted, the seriousness of the risk to
the privacy interest at play has not been made out.

106 Further, the Trustees would have had to show that the benefits of any order necessary to protect
from a serious risk to the important public interest outweighed the harmful effects of the order, including
the negative impact on the open court principle (Sierra Club, at para. 53). In balancing the privacy
interests against the open court principle, it is important to consider whether the information the order
seeks to protect is peripheral or central to the judicial process (paras. 78 and 86; Bragg, at paras. 28-29).
There will doubtless be cases where the information that poses a serious risk to privacy, bearing as it
does on individual dignity, will be central to the case. But the interest in important and legally relevant
information being aired in open court may well overcome any concern for the privacy interests in that
same information. This contextual balancing, informed by the importance of the open court principle,
presents a final barrier to those seeking a discretionary limit on court openness for the purposes of
privacy protection.

VI. Conclusion

107 The conclusion that the Trustees have failed to establish a serious risk to an important public
interest ends the analysis. In such circumstances, the Trustees are not entitled to any discretionary order
limiting the open court principle, including the sealing orders they initially obtained. The Court of Appeal
rightly concluded that there was no basis for asking for redactions because the Trustees had failed at this
stage of the test for discretionary limits on court openness. This is dispositive of the appeal. The decision
to set aside the sealing orders rendered by the application judge should be affirmed. Given that | propose
to dismiss the appeal on the existing record, | would dismiss the Toronto Star's motion for new evidence
as being moot.

108 For the foregoing reasons, | would dismiss the appeal. The Toronto Star requests no costs given the
important public issues in dispute. As such, there will be no order as to costs.

Appeal dismissed.
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(i) with the official receiver without delay after as-
certaining a material adverse change in the insol-
vent person’s projected cash-flow or financial
circumstances, and

(ii) with the court at or before the hearing by the
court of any application under subsection (9) and at
any other time that the court may order; and

(c) shall send a report about the material adverse
change to the creditors without delay after ascertain-
ing the change.

Where assignment deemed to have been made

(8) Where an insolvent person fails to comply with sub-
section (2), or where the trustee fails to file a proposal
with the official receiver under subsection 62(1) within a
period of thirty days after the day the notice of intention
was filed under subsection (1), or within any extension of
that period granted under subsection (9),

(a) the insolvent person is, on the expiration of that
period or that extension, as the case may be, deemed
to have thereupon made an assignment;

(b) the trustee shall, without delay, file with the offi-
cial receiver, in the prescribed form, a report of the
deemed assignment;

(b.1) the official receiver shall issue a certificate of as-
signment, in the prescribed form, which has the same
effect for the purposes of this Act as an assignment
filed under section 49; and

(c) the trustee shall, within five days after the day the
certificate mentioned in paragraph (b.1) is issued,
send notice of the meeting of creditors under section
102, at which meeting the creditors may by ordinary
resolution, notwithstanding section 14, affirm the ap-
pointment of the trustee or appoint another licensed
trustee in lieu of that trustee.

Extension of time for filing proposal

(9) The insolvent person may, before the expiry of the
30-day period referred to in subsection (8) or of any ex-
tension granted under this subsection, apply to the court
for an extension, or further extension, as the case may be,
of that period, and the court, on notice to any interested
persons that the court may direct, may grant the exten-
sions, not exceeding 45 days for any individual extension
and not exceeding in the aggregate five months after the
expiry of the 30-day period referred to in subsection (8),
if satisfied on each application that

(i) auprés du séquestre officiel des qu’il note un
changement négatif important au chapitre des pro-
jections relatives a l'encaisse de la personne insol-
vable ou au chapitre de la situation financiere de
celle-ci,

(ii) aupres du tribunal au plus tard lors de 'audi-
tion de la demande dont celui-ci est saisi aux
termes du paragraphe (9) et aux autres moments
déterminés par ordonnance du tribunal;

c) envoie aux créanciers un rapport sur le change-
ment visé au sous-alinéa b)(i) des qu’il le note.

Cas de cession présumée

(8) Lorsque la personne insolvable omet de se conformer
au paragraphe (2) ou encore lorsque le syndic omet de
déposer, ainsi que le prévoit le paragraphe 62(1), la pro-
position aupres du séquestre officiel dans les trente jours
suivant le dépot de I’avis d’intention aux termes du para-
graphe (1) ou dans le délai supérieur accordé aux termes
du paragraphe (9) :

a) la personne insolvable est, a 'expiration du délai
applicable, réputée avoir fait une cession;

b) le syndic en fait immédiatement rapport, en la
forme prescrite, au séquestre officiel;

b.1) le séquestre officiel délivre, en la forme prescrite,
un certificat de cession ayant, pour I'application de la
présente loi, le méme effet qu'une cession déposée en
conformité avec I’article 49;

c) le syndic convoque, dans les cinq jours suivant la
délivrance du certificat de cession, une assemblée des
créanciers aux termes de l'article 102, assemblée a la-
quelle les créanciers peuvent, par résolution ordinaire,
nonobstant I’article 14, confirmer sa nomination ou lui
substituer un autre syndic autorisé.

Prorogation de délai

(9) La personne insolvable peut, avant l'expiration du
délai de trente jours — déja prorogé, le cas échéant, aux
termes du présent paragraphe — prévu au paragraphe
(8), demander au tribunal de proroger ou de proroger de
nouveau ce délai; apres avis aux intéressés qu’il peut dé-
signer, le tribunal peut acquiescer a la demande, pourvu
quaucune prorogation n’excéde quarante-cinq jours et
que le total des prorogations successives demandées et
accordées n’excéde pas cinq mois a compter de I'expira-
tion du délai de trente jours, et pourvu qu’il soit convain-
cu, dans le cas de chacune des demandes, que les condi-
tions suivantes sont réunies :
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(a) the insolvent person has acted, and is acting, in
good faith and with due diligence;

(b) the insolvent person would likely be able to make
a viable proposal if the extension being applied for
were granted; and

(c) no creditor would be materially prejudiced if the
extension being applied for were granted.

Court may not extend time

(10) Subsection 187(11) does not apply in respect of time
limitations imposed by subsection (9).

Court may terminate period for making proposal

(11) The court may, on application by the trustee, the in-
terim receiver, if any, appointed under section 47.1, or a
creditor, declare terminated, before its actual expiration,
the thirty day period mentioned in subsection (8) or any
extension thereof granted under subsection (9) if the
court is satisfied that

(a) the insolvent person has not acted, or is not acting,
in good faith and with due diligence,

(b) the insolvent person will not likely be able to make
a viable proposal before the expiration of the period in
question,

(c) the insolvent person will not likely be able to make
a proposal, before the expiration of the period in ques-
tion, that will be accepted by the creditors, or

(d) the creditors as a whole would be materially preju-
diced were the application under this subsection re-
jected,

and where the court declares the period in question ter-
minated, paragraphs (8)(a) to (¢) thereupon apply as if
that period had expired.

1992, c. 27, 5. 19; 1997, c. 12, s. 32; 2004, c. 25, s. 33(F); 2005, c. 47, s. 35; 2007, c. 36, s.
17; 2017, c. 26, s. 6(E).

Trustee to help prepare proposal

50.5 The trustee under a notice of intention shall, be-
tween the filing of the notice of intention and the filing of
a proposal, advise on and participate in the preparation
of the proposal, including negotiations thereon.

1992, c. 27, s. 19.

Order — interim financing

50.6 (1) On application by a debtor in respect of whom
a notice of intention was filed under section 50.4 or a pro-
posal was filed under subsection 62(1) and on notice to
the secured creditors who are likely to be affected by the

a) la personne insolvable a agi — et continue d’agir —
de bonne foi et avec toute la diligence voulue;

b) elle serait vraisemblablement en mesure de faire
une proposition viable si la prorogation demandée
était accordée;

c) la prorogation demandée ne saurait causer de pré-
judice sérieux a I'un ou l'autre des créanciers.

Non-application du paragraphe 187(11)

(10) Le paragraphe 187(11) ne s’applique pas aux délais
prévus par le paragraphe (9).

Interruption de délai

(11) A la demande du syndic, d’'un créancier ou, le cas
échéant, du séquestre intérimaire nommé aux termes de
larticle 47.1, le tribunal peut mettre fin, avant son expira-
tion normale, au délai de trente jours — prorogé, le cas
échéant — prévu au paragraphe (8), s’il est convaincu
que, selon le cas :

a) la personne insolvable n’agit pas — ou n’a pas agi —
de bonne foi et avec toute la diligence voulue;

b) elle ne sera vraisemblablement pas en mesure de
faire une proposition viable avant I'expiration du dé-
lai;

c) elle ne sera vraisemblablement pas en mesure de
faire, avant 'expiration du délai, une proposition qui
sera acceptée des créanciers;

d) le rejet de la demande causerait un préjudice sé-
rieux a 'ensemble des créanciers.

Si le tribunal acquiesce a la demande qui lui est présen-
tée, les alinéas (8)a) a c¢) s’appliquent alors comme si le
délai avait expiré normalement.

1992, ch. 27, art. 19; 1997, ch. 12, art. 32; 2004, ch. 25, art. 33(F); 2005, ch. 47, art. 35;
2007, ch. 36, art. 17; 2017, ch. 26, art. 6(A).

Préparation de la proposition

50.5 Le syndic désigné dans un avis d’intention doit,
entre le dépot de I'avis d’intention et celui de la proposi-
tion, participer, notamment comme conseiller, a la pré-
paration de celle-ci, y compris aux négociations perti-
nentes.

1992, ch. 27, art. 19.

Financement temporaire

50.6 (1) Sur demande du débiteur a ’égard duquel a été
déposé un avis d’intention aux termes de l'article 50.4 ou
une proposition aux termes du paragraphe 62(1), le tri-
bunal peut par ordonnance, sur préavis de la demande
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good faith and with due diligence;

(b) the insolvent person would likely be able to make

a viable proposal if the extension being applied for

were granted; and

(c) no creditor would be materially prejudiced if the

extension being applied for were granted.
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