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SUPERIOR COURT OF JUSTICE – ONTARIO
(COMMERCIAL LIST)
IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243 OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c.B-3, AS
AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE ACT,
R.S.O. 1990, c.C.43, AS AMENDED.

RE:

ELLEWAY ACQUISITIONS LIMITED, Applicant
AND:
4358376 CANADA INC. (OPERATING AS ITRAVEL 2000.COM), THE
CRUISE PROFESSIONALS LIMITED (OPERATING AS THE CRUISE
PROFESSIONALS), AND 7500106 CANADA INC. (OPERATING AS
TRAVELCASH), Respondents

BEFORE:

MORAWETZ J.

COUNSEL: Jay Swartz and Natalie Renner, for the Applicant
John N. Birch, for the Respondents
David Bish and Lee Cassey, for Grant Thornton, Proposed Receiver
HEARD
&ENDORSED: NOVEMBER 4, 2013
REASONS: DECEMBER 3, 2013
ENDORSEMENT
[1]
At the conclusion of argument on November 4, 2013, the motion was granted with
reasons to follow. These are the reasons.
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CITATION: Elleway Acquisitions Limited v. 4358376 Canada Inc., 2013 ONSC 7009
COURT FILE NO.: CV-13-10320-00CL
DATE: 20131203

[2]
On November 4, 2013, Grant Thornton Limited was appointed as Receiver (the
“Receiver”) of the assets, property and undertaking of each of 4358376 Canada Inc., (operating
as itravel2000.com (“itravel”)), 7500106 Canada Inc., (operating as Travelcash (“Travelcash”)),
and The Cruise Professionals Limited, operating as The Cruise Professionals (“Cruise” and,
together with itravel2000 and Travelcash, “itravel Canada”). See reasons reported at 2013
ONSC 6866.
[3]

The Receiver seeks the following:
(i)

an order:

(a)

approving the entry by the Receiver into an
APA”) between the Receiver and 8635919
dated on or about the date of the order, and
the First Report of the Receiver dated on
“Report”);

(b)

approving the transactions contemplated by the itravel APA;

(c)

vesting in the itravel Purchaser all of the Receiver’s right, title and interest in and
to the “Purchased Assets” (as defined in the itravel APA) (collectively, the
“itravel Assets”); and

(d)

sealing the itravel APA until the completion of the sale transaction contemplated
thereunder; and

(ii)

an order:

(a)

approving the entry by the Receiver into an asset purchase agreement (the “Cruise
APA”, and together with the itravel APA and the Travelcash APA, the “APAs”)
between the Receiver and 8635854 Canada Inc. (the “Cruise Purchaser”), and
together with the itravel Purchaser and the Travelcash Purchaser, the
“Purchasers”) dated on or about the date of the order, and attached as Confidential
Appendix 2 of the Report;

(b)

approving the transactions contemplated by the Cruise APA; and

(c)

vesting the Cruise Purchaser all of the Receiver’s right, title and interest in and to
the “Purchased Assets” (as defined in the Cruise APA) (the “Cruise Assets”, and
together with the itravel Assets and the Travelcash Assets, the “Purchased
Assets”); and

(d)

sealing the Cruise APA until the completion of the sales transaction contemplated
thereunder; and

(iii)

an order:

asset purchase agreement (the “itravel
Canada Inc. (the “itravel Purchaser”)
attached as Confidential Appendix I of
or about the date of the order (the
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- Page 3 approving the entry by the Receiver into an asset purchase agreement (the
“Travelcash APA”) between the Receiver and 1775305 Alberta Ltd. (the
“Travelcash Purchaser”) dated on or about the date of the order, and attached as
Confidential Appendix 3 of the Report;

(b)

approving the transactions contemplated by the Travelcash APA;

(c)

vesting in the Travelcash Purchaser all of the Receiver’s right, title and interest in
and to the “Purchased Assets” (as defined in the Travelcash APA) (collectively,
the “Travelcash Assets”); and

(d)

sealing the Travelcash APA until the completion of the sale transaction
contemplated thereunder.

[4]
The Receiver further requests a sealing order: (i) permanently sealing the valuation
reports prepared by Ernst & Young LLP and FTI Consulting LLP, attached as Confidential
Appendices 4 and 5 of the Report, respectively; and (ii) sealing the Proposed Receiver’s
supplemental report to the court dated on or about the date of the order (the “Supplemental
Report”), for the duration requested and reasons set forth therein.
[5]
The motion was not opposed. It was specifically noted that Mr. Jonathan Carroll, former
CEO of itravel, did not object to the relief sought.
[6]
The Receiver recommends issuance of the Orders for the factual and legal bases set forth
herein and in its motion record. The purchase and sale transactions contemplated under the
APAs (collectively, the “Sale Transactions”) are conditional upon the Orders being issued by this
court.
General Background
[7]
Much of the factual background to this motion is set out in the endorsement which
resulted in the appointment of the Receiver (2013 ONSC 6866), and is not repeated.
[8]
The Receiver has filed the Report to provide the court with the background, basis for, and
its recommendation in respect of the relief requested.
The Receiver has also filed the
Supplemental Report (on a confidential basis) as further support for the relief requested herein.
[9]
In the summer of 2010, Barclays Bank PLC (“Barclays”) approached Travelzest and
stated that it no longer wished to act as the primary lender of Travelzest and its subsidiaries, as a
result of certain covenant breaches under the Credit Agreement. This prompted Travelzest to
consider and implement where possible, strategic restructuring arrangements, including the
divestiture of assets and refinancing initiatives.
[10] In September 2010, Travelzest publicly announced its intention to find a buyer for the
Travelzest business.
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(a)
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[11] In the fall of 2011, a competitor of itravel Canada contacted Travelzest and expressed an
interest in acquiring the Travelzest portfolio. Negotiations ensued over a period of three months.
However, the parties could not agree on a Purchase Price or terms, and negotiations ceased in
December 2011.
[12] In early 2012, an informal restructuring plan was developed, which included the sale of
international companies.
[13] The first management offer was received in April 2012. In addition, a sales process
continued from May to October 2012, which involved 50 potential bidders within the industry.
Counsel advised that 14 parties pursued the opportunity and four parties were provided with
access to the data room. Four offers were ultimately made but none were deemed to be feasible,
insofar as two were too low, one withdrew and the management offer was withdrawn after equity
backers were lost.
[14] In September 2012, a second management offer was received, which was subsequently
amended in November 2012. The second management offer did not proceed.
[15]

In January 2013, discussions ended and the independent committee was disbanded.

[16] In March and April 2013, three Canadian financial institutions were approached about a
refinancing. However, no acceptable term sheet was obtained.
[17] In May 2013, Travelzest entered into new discussions with a prior bidder from a previous
sales process. Terms could not be reached.
[18] In May 2013, a third management offer was received which was followed by a fourth
management offer in July, both of which were rejected.
[19] In July 2013, a press release confirmed that Barclays was not renewing its credit facilities
with the result that the obligations became payable on July 12, 2013. However, Barclays agreed
to support restructuring efforts until August 30, 2013.
[20] In August 2013, a fifth management offer was made for the assets of itravel Canada,
which included limited funding for liabilities. This offer was apparently below the consideration
offered in the previous management offers. The value of the offer was also significantly lower
than the Barclays’ indebtedness and lower than the aggregate amount of the current offer from
the Purchasers.
Barclays’ Assignment of the Indebtedness to Elleway
[21] On August 21, 2013, a consortium led by LDC Logistics Development Corporation
(“LDC”), which included Elleway (collectively, the “Consortium”) submitted an offer for
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Travelzest’s Further Sales and Marketing Processes
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[22] The consideration paid by Elleway was less than the amount owing to Barclays. Barclays
determined, with the advice of KPMG London, that the sale of its debt and security, albeit at a
significant discount, was the best available option at the time.
[23] itravel Canada is insolvent. Elleway has agreed pursuant to the Working Capital Facility
agreement to provide the necessary funding for itravel Canada up to and including the date for a
court hearing to consider the within motion. However, if a sale is not approved, there is no
funding commitment from Elleway.
Proposed Sale of Assets
[24] The Receiver and the Purchasers have negotiated the APAs which provide for the goingconcern purchase of substantially all of the itravel Canada’s assets, subject to the terms and
conditions therein. The purchase prices under the APAs for the Purchased Assets will be
comprised of a reduction of a portion of the indebtedness owed by Elleway under the Credit
Agreement and entire amount owed under the Working Capital Facility Agreement and related
guarantees, and the assumption by the Purchasers of the Assumed Liabilities (as defined in each
of the Purchase Agreements and which includes all priority claims) and the assumption of any
indebtedness issued under any receiver’s certificates issued by the Receiver pursuant to a
funding agreement between the Receiver and Elleway Properties Limited. The aggregate of the
purchase prices under the APA is less the amount of the obligations owed by itravel Canada to
Elleway under the Credit Agreement and Working Capital Facility Agreement and related
guarantees.
[25] Pursuant to the APAs, the Purchasers are to make offers to 95% of the employees of
itravel Canada on substantially similar terms of such employees current employment. The
Purchasers will also be assuming all obligations owed to the customers of itravel Canada.
[26] In reviewing the valuation reports of FTI Consulting LLP and Ernst & Young LLP and
considering the current financial position of itravel Canada, the Receiver came to the following
conclusions:
(a)

FTI Consulting LLP and Ernst & Young LLP concluded that under the
circumstances, the itravel Canada companies’ values are significantly less than
the secured indebtedness owed under the Credit Agreement;

(b)

Barclays, in consultation with its advisor, KPMG London, sold its debt and
security for an amount lower than its par value;

(c)

the book value of the itravel Canada’s tangible assets are significantly less than
the secured indebtedness; and
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Barclays debt and security, as opposed to the assets of Itravel Canada. On August 29, 2013,
Elleway and Barclays finalized the assignment deal, which was concluded on September 1, 2013.

- Page 6 Elleway has the principal financial interest in the assets of itravel Canada, subject
to priority claims.

[27] The Receiver is of the view that the Sale Transactions with the Purchasers are the best
available option as it stabilizes itravel Canada’s operations, provides for additional working
capital, facilitates the employment of substantially all of the employees, continues the occupation
of up to three leased premises, provides for new business to itravel Canada’s existing suppliers
and service providers, assumes the liability associated with pre-existing gift certificates and
vouchers, allows for the uninterrupted service of customer’s travel arrangements and preserves
the goodwill and overall enterprise value of the Companies. In addition, the Receiver believes
that the purchase prices under the APAs are fair and reasonable in the circumstances, and that
any further marketing efforts to sell itravel Canada’s assets may be unsuccessful and could
further reduce their value and have a negative effect on operations.
[28] The Receiver’s request for approval of the Orders raises the following issues for this
court.
A. What is the legal test for approval of the Orders?
B. Does the legal test for approval change in a so-called “quick flip” scenario?
C. Does partial payment of the purchase price through a reduction of the indebtedness
owed to Elleway preclude approval of the Orders?
D. Does the Purchasers’ relationship to itravel Canada preclude approval of the Orders?
E. Is a sealing of the APAs until the closing of the Sale Transactions contemplated
thereunder and a permanent sealing of the FTI Consulting LLP and Ernst & Young
LLP valuation and the Supplemental Report Warranted?
A. What is the Legal Test for Approval of the Orders?
[29] Receivers have the powers set out in the order appointing them. Receivers are
consistently granted the power to sell property of a debtor, which is, indeed, the case under the
Appointment Order.
[30] Under Section 100 of the Courts of Justice Act (Ontario), this Court has the power to vest
in any person an interest in real or personal property that the Court has authority to order be
conveyed.
[31] It is settled law that where a Court is asked to approve a sales process and transaction in a
receivership context, the Court is to consider the following principles (collectively, the
“Soundair Principles”):
a.

whether the party made a sufficient effort to obtain the best price and to not act
improvidently;
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(d)

b.

the interests of all parties;

c.

the efficacy and integrity of the process by which the party obtained offers; and

d.

whether the working out of the process was unfair.

Royal Bank of Canada v. Soundair Corp. (1991), 4 O.R. (3d) 1 (C.A.); Skyepharma PLC v. Hyal
Pharmaceutical Corp. (1999), 12 C.B.R. (4th) 87 (Ont. S.C.J., appeal quashed, (2000), 47 O.R.
(3d) 234 (C.A.)).
[32] In this case, I am satisfied that evidence has been presented in the Report, the Jenkins
Affidavit and the Howell Affidavit, to demonstrate that each of the Soundair Principles has been
satisfied, and that the economic realities of the business vulnerability and financial position of
itravel Canada (including that the result would be no different in a further extension of the
already extensive sales process) militate in favour of approval of the issuance of the Orders.
B. Does the Legal Test for Approval Change in a So-called “Quick Flip” Scenario?
[33] Where court approval is being sought for a so-called “quick flip” or immediate sale
(which involves, as is the case here, an already negotiated purchase agreement sought to be
approved upon or immediately after the appointment of a receiver without any further marketing
process), the court is still to consider the Soundair Principles but with specific consideration to
the economic realities of the business and the specific transactions in question. In particular,
courts have approved immediate sales where:
(a)

an immediate sale is the only realistic way to provide maximum recovery
for a creditor who stands in a clear priority of economic interest to all
others; and

(b)

delay of the transaction will erode the realization of the security of the
creditor in sole economic interest.

Fund 321 Ltd. Partnership v. Samsys Technologies Inc. (2006), 21 C.B.R. (5th ) 1 (Ont. S.C.J.);
Bank of Montreal v. Trent Rubber Corp. (2005), 13 C.B.R. (5th ) 31 (Ont. S.C.J.).
[34]

In the case of Re Tool-Plas, I stated, in approving a “quick flip” sale that:
A “quick flip” transaction is not the usual transaction. In certain circumstances,
however, it may be the best, or the only, alternative. In considering whether to
approve a “quick flip” transaction, the court should consider the impact on
various parties and assess whether their respective positions and the proposed
treatment that they will receive in the “quick flip” transaction would realistically
be any different if an extended sales process were followed.

Tool-Plas Systems Inc., Re (2008), 48 C.B.R. (5th) 91 (Ont. S.C.J.).
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[36] Counsel further submits that a “quick flip” transaction will be approved pursuant to the
Soundair Principles, where, as in this case, there is evidence that the debtor has insufficient cash
to engage in a further, extended marketing process, and there is no basis to expect that such a
process will result in a better realization on the assets. Delaying the process puts in jeopardy the
continued operation of itravel Canada.
[37] I am satisfied that the approval of the Orders and the consummation of the Sale
Transactions to the Purchasers pursuant to the APAs is warranted as the best way to provide
recovery for Elleway, the senior secured lender of itravel Canada and with the sole economic
interest in the assets. The sale process was fair and reasonable, and the Sale Transactions is the
only means of providing the maximum realization of the Purchased Assets under the current
circumstances.
C. Does Partial Payment of the Purchase Price Through a Reduction of the
Indebtedness Owed to Elleway Preclude Approval of the Orders?
[38] Partial payment of the purchase price by Elleway reducing a portion of the debt owed to
it under the Credit Agreement and the entire amount owned under the Working Capital Facility
Agreement does not preclude approval of the Orders. This mechanism is analogous to a credit
bid by a secured lender, but with the Purchasers, instead of the secured lender, taking title to the
purchased assets. As noted, the Receiver understands that following closing of the transactions
contemplated under the APAs, that Elleway (or an affiliate thereof) will hold an indirect equity
interest in the Purchasers. It is well-established in Canada insolvency law that a secured creditor
is permitted to credit bid its debt in lieu of providing cash consideration.
Re White Birch Paper Holding Co. (2010), 72 C.B.R. (5th ) 74 (Qc. C.A.); Re Planet Organic
Holding Corp. (June 4, 2010), Toronto, Court File No. 10-86699-00CL, (S.C.J. [Commercial
List]).
[39] This court has previously approved sales involving credit bids in the receivership context.
See CCM Master Qualified Fund, Ltd., v. Blutip Power Technologies Ltd. (April 26, 2012),
Toronto, Court File No. CV-12-9622-00CL, (S.C.J. [Commercial List]).
[40] It seems to me that, in these circumstances, no party is prejudiced by Elleway reducing a
portion of the debt owed to it under the Credit Agreement and the entire amount owed under the
Working Capital Facility Agreement as part of the Purchasers’ payment of the purchase prices,
as the Purchasers are assuming all claims secured by liens or encumbrances that rank in priority
to Elleway’s security. The reduction of the indebtedness owed to Elleway will be less than the
total amount of indebtedness owed to Elleway under the Credit Agreement. As such, if cash was
paid in lieu of a credit bid, such cash would all accrue to the benefit of Elleway.
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[35] Counsel submits that the parties would realistically be in no better position were an
extended sales process undertaken, since the APAs are the culmination of an exhaustive
marketing process that has already occurred, and there is no realistic indication that another such
process (even if possible, which it is not, as itravel Canada lacks the resources to do so) would
produce a more favourable outcome.
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D. Does the Purchasers’ Relationship to itravel Canada preclude approval of the
Orders?
[42] Even if the Purchasers and itravel Canada were to be considered, out of an abundance of
caution, related parties, given that LDC is an existing shareholder of Travelzest and part of the
Consortium or otherwise, this does not itself preclude approval of the Orders.
[43] Where a receiver seeks approval of a sale to a party related to the debtor, the receiver
shall review and report on the activities of the debtor and the transparency of the process to
provide sufficient detail to satisfy the court that the best result is being achieved. It is not
sufficient for a receiver to accept information provided by the debtor where a related party is a
purchaser; it must take steps to verify the information. See Toronto Dominion Bank v. Canadian
Starter Drives Inc., 2011 ONSC 8004 (Ont. S.C.J. [Commercial List]).
[44] In addition, the 2009 amendments to the BIA relating to sales to related persons in a
proposal proceedings (similar amendments were also made to the Companies’ Creditors
Arrangement Act (Canada)) are instructive. Section 65.13(5) of the BIA provides:
If the proposed sale or disposition is to a person who is related to the insolvent
person, the court may, after considering the factors referred to in subsection (4),
grant the authorization only if it is satisfied that:
(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who
are not related to the insolvent person; and
(b) the consideration to be received is superior to the consideration that would be received
under any other offer made in accordance with the process leading to the proposed sale
or disposition.
[45] The above referenced jurisprudence and provisions of the BIA (Canada) demonstrate that
a court will not preclude a sale to a party related to the debtor, but will subject the proposed sale
to greater scrutiny to ensure a transparency and integrity in the marketing and sales process and
require that the receiver verify information provided to it to ensure the process was performed in
good faith.
In this case, the Receiver is of the view that the market for the Purchased Assets
was sufficiently canvassed through the sales and marketing processes and that the purchase
prices under the APAs are fair and reasonable under the current circumstances. I agree with and
accept these submissions.
[46] The Receiver requests that the APAs be sealed until the closing of the Sale Transactions
contemplated thereunder. It is also requesting an order permanently sealing the valuation reports
prepared by Ernst & Young LLP and FIT Consulting LLP and, attached as Confidential
Appendices 4 and 5 of the Report, respectively.
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[41] Therefore, it seems to me the fact that a portion of the purchase price payable under the
APAs is to be paid through a reduction in the indebtedness owed to Elleway does not preclude
approval of the Orders.

- Page 10 [47] The Supreme Court of Canada in Sierra Club of Canada v. Canada (Minister of
Finance), held that a sealing order should only be granted when:

(b) the salutary effects of the order outweigh its deleterious effects, including the effects
on the right to free expression, which includes public interest in open and accessible
court proceedings.
Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41, [2002] 2 S.C.R. 522, at
para. 53; Re Nortel Networks Corporation (2009), 56 C.B.R. (5T H) 224, (Ont. S.C.J.
[Commercial List]), at paras. 38-39.
[48] In my view, the APAs subject to the sealing request contain highly sensitive commercial
information of itravel Canada and their related businesses and operations, including, without
limitation, the purchase price, lists of assets, and contracts. Courts have recognized that
disclosure of this type of information in the context of a sale process could be harmful to
stakeholders by undermining the integrity of the sale process. I am satisfied that the disclosure
of the APAs prior to the closing of the Sale Transactions could pose a serious risk to the sale
process in the event that the Sale Transactions do not close as it could jeopardize dealings with
any future prospective purchasers or liquidators of itravel Canada’s assets. There is no other
reasonable alternative to preventing this information from becoming publicly available and the
sealing request, which has been tailored to the closing of the Sale Transactions and the material
terms of the APAs until the closing of the Sale Transactions, greatly outweighs the deleterious
effects. For these same reasons, plus the additional reason that the valuations were provided to
Travelzest on a confidential basis and only made available to Travelzest and the Receiver on the
express condition that they remain confidential, the Receiver submits that the FTI Consulting
LLP and Ernst & Young LLP valuations be subject to a permanent sealing order. Further, the
Receiver submits that the information contained in the Supplemental Report also meets the
foregoing test for the factual basis set forth in detail in the Supplemental Report (which has been
filed on a confidential basis). I accept the Receiver’s submissions regarding the permanent
sealing order for the valuation materials. For these reasons, (i) the APA is to be sealed pending
closing, and (ii) only the valuation material is to be permanently sealed.
Disposition
[49] For the reasons set forth herein, the motion is granted. Orders have been signed to give
effect to the foregoing.
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(a) an order is needed to prevent serious risk to an important interest because reasonable
alternative measures will not prevent the risk; and

MORAWETZ J.

Date: December 3, 2013
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TAB 2

CITATION: Third Eye Capital Corporation v. Ressources Dianor Inc./Dianor
Resources Inc., 2019 ONCA 508
DATE: 20190619
DOCKET: C62925
Pepall, Lauwers and Huscroft JJ.A.

BETWEEN
Third Eye Capital Corporation
Applicant
(Respondent)
and
Ressources Dianor Inc. /Dianor Resources Inc.
Respondent
(Respondent)
and
2350614 Ontario Inc.
Interested Party
(Appellant)
Peter L. Roy and Sean Grayson, for the appellant 2350614 Ontario Inc.
Shara Roy and Nilou Nezhat, for the respondent Third Eye Capital Corporation
Stuart Brotman and Dylan Chochla, for the receiver of the respondent
Ressources Dianor Inc./Dianor Resources Inc., Richter Advisory Group Inc.
Nicholas Kluge, for the monitor of Essar Steel Algoma Inc., Ernst & Young Inc.

2019 ONCA 508 (CanLII)

COURT OF APPEAL FOR ONTARIO

Page: 2

Steven J. Weisz, for the intervener Insolvency Institute of Canada

On appeal from the order of Justice Frank J.C. Newbould of the Superior Court of
Justice dated October 5, 2016, with reasons reported at 2016 ONSC 6086, 41
C.B.R. (6th) 320.
Pepall J.A.:
Introduction
[1] There are two issues that arise on this appeal. The first issue is simply
stated: can a third party interest in land in the nature of a Gross Overriding
Royalty (“GOR”) be extinguished by a vesting order granted in a receivership
proceeding? The second issue is procedural. Does the appeal period in the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (“BIA”) or the Courts of
Justice Act, R.S.O. 1990, c. C. 43 (“CJA”) govern the appeal from the order of
the motion judge in this case?
[2] These reasons relate to the second stage of the appeal from the decision of
the motion judge. The first stage of the appeal was the subject matter of the first
reasons released by this court: see Third Eye Capital Corporation v.
Ressources Dianor Inc./ Dianor Resources Inc., 2018 ONCA 253, 141 O.R. (3d)
192 (“First Reasons”). As a number of questions remained unanswered, further
submissions were required. These reasons resolve those questions.
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Heard: September 17, 2018
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Background

[4] On August 20, 2015, the court appointed Richter Advisory Group Inc. (“the
Receiver”) as receiver of the assets, undertakings and properties of Dianor
Resources Inc. (“Dianor”), an insolvent exploration company focused on the
acquisition and exploitation of mining properties in Canada. The appointment
was made pursuant to s. 243 of the BIA and s. 101 of the CJA, on the
application of Dianor’s secured lender, the respondent Third Eye Capital
Corporation (“Third Eye”) who was owed approximately $5.5 million.
[5] Dianor’s main asset was a group of mining claims located in Ontario and
Quebec. Its flagship project is located near Wawa, Ontario. Dianor originally
entered into agreements with 3814793 Ontario Inc. (“381 Co.”) to acquire
certain mining claims. 381 Co. was a company controlled by John Leadbetter,
the original prospector on Dianor’s properties, and his wife, Paulette A.
Mousseau-Leadbetter. The agreements provided for the payment of GORs for
diamonds and other metals and minerals in favour of the appellant 2350614
Ontario Inc. (“235 Co.”), another company controlled by John Leadbetter.1 The

1

The original agreement provided for the payment of the GORs to 381 Co. and Paulette A. MousseauLeadbetter. The motion judge noted that the record was silent on how 235 Co. came to be the holder of
these royalty rights but given his conclusion, he determined that there was no need to resolve this issue:
at para. 6.
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[3] The facts underlying this appeal may be briefly outlined.

Page: 4

mining claims were also subject to royalty rights for all minerals in favour of

GORs and the royalty rights were registered on title to both the surface rights
and the mining claims. The GORs would not generate any return to the GOR
holder in the absence of development of a producing mine. Investments of at
least $32 million to determine feasibility, among other things, are required
before there is potential for a producing mine.
[6] Dianor also obtained the surface rights to the property under an agreement
with 381 Co. and Paulette A. Mousseau-Leadbetter. Payment was in part met
by a vendor take-back mortgage in favour of 381 Co., Paulette A. MousseauLeadbetter,

and

1584903

Ontario

Ltd.,

another

Leadbetter

company.

Subsequently, though not evident from the record that it was the mortgagee,
1778778 Ontario Inc. (“177 Co.”), another Leadbetter company, demanded
payment under the mortgage and commenced power of sale proceedings. The
notice of sale referred to the vendor take-back mortgage in favour of 381 Co.,
Paulette A. Mousseau-Leadbetter, and 1584903 Ontario Ltd. A transfer of the
surface rights was then registered from 177 Co. to 235 Co. In the end result, in
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addition to the GORs, 235 Co. purports to also own the surface rights

[7] Dianor ceased operations in December 2012. The Receiver reported that
Dianor’s mining claims were not likely to generate any realization under a
liquidation of the company’s assets.
[8] On October 7, 2015, the motion judge sitting on the Commercial List, and
who was supervising the receivership, made an order approving a sales
process for the sale of Dianor’s mining claims. The process generated two bids,
both of which contained a condition that the GORs be terminated or impaired.
One of the bidders was Third Eye. On December 11, 2015, the Receiver
accepted Third Eye’s bid conditional on obtaining court approval.
[9] The purchase price consisted of a $2 million credit bid, the assumption of
certain liabilities, and $400,000 payable in cash, $250,000 of which was to be
distributed to 235 Co. for its GORs and the remaining $150,000 to Algoma for
its royalty rights. The agreement was conditional on extinguishment of the
GORs and the royalty rights. It also provided that the closing was to occur within
two days after the order approving the agreement and transaction and no later
than August 31, 2016, provided the order was then not the subject of an appeal.
The agreement also made time of the essence. Thus, the agreement

2

The ownership of the surface rights is not in issue in this appeal.
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contemplated a closing prior to the expiry of any appeal period, be it 10 days

was not required, a stay of proceedings could be obtained by simply serving a
notice of appeal under the BIA (pursuant to s. 195 of the BIA) or by applying for
a stay under r. 63.02 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194.
[10] On August 9, 2016, the Receiver applied to the court for approval of the
sale to Third Eye and, at the same time, sought a vesting order that purported
to extinguish the GORs and Algoma’s royalty rights as required by the
agreement of purchase and sale. The agreement of purchase and sale, which
included the proposed terms of the sale, and the draft sale approval and vesting
order were included in the Receiver’s motion record and served on all interested
parties including 235 Co.
[11] The motion judge heard the motion on September 27, 2016. 235 Co. did
not oppose the sale but asked that the property that was to be vested in Third
Eye be subject to its GORs. All other interested parties including Algoma
supported the proposed sale approval and vesting order.
[12] On October 5, 2016, the motion judge released his reasons. He held that
the GORs did not amount to interests in land and that he had jurisdiction under
the BIA and the CJA to order the property sold and on what terms: at para. 37.
In any event, he saw “no reason in logic … why the jurisdiction would not be the
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same whether the royalty rights were or were not an interest in land”: at para.

Eye and ordering that on payment of $250,000 and $150,000 to 235 Co. and
Algoma respectively, their interests were extinguished. The figure of $250,000
was based on an expert valuation report and 235 Co.’s acknowledgement that
this represented fair market value.3
[13] Although it had in its possession the terms of the agreement of purchase
and sale including the closing provision, upon receipt of the motion judge’s
decision on October 5, 2016, 235 Co. did nothing. It did not file a notice of
appeal which under s. 195 of the BIA would have entitled it to an automatic
stay. Nor did it advise the other parties that it was planning to appeal the
decision or bring a motion for a stay of the sale approval and vesting order in
the event that it was not relying on the BIA appeal provisions.
[14] For its part, the Receiver immediately circulated a draft sale approval and
vesting order for approval as to form and content to interested parties.

A

revised draft was circulated on October 19, 2016. The drafts contained only
minor variations from the draft order included in the motion materials. In the

3

Although in its materials filed on this appeal, 235 Co. stated that the motion judge erred in making this
finding, in oral submissions before this court, Third Eye’s counsel confirmed that this was the position
taken by 235 Co.’s counsel before the motion judge, and 235 Co.’s appellate counsel, who was not
counsel below, stated that this must have been the submission made by counsel for 235 Co. before the
motion judge.
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absence of any response from 235 Co., the Receiver was required to seek an

approved the order as to form and content, having made no changes. The sale
approval and vesting order was issued and entered on that same day and then
circulated.
[15] On October 26, 2016, for the first time, 235 Co. advised counsel for the
Receiver that “an appeal is under consideration” and asked the Receiver for a
deferral of the cancellation of the registered interests. In two email exchanges,
counsel for the Receiver responded that the transaction was scheduled to close
that afternoon and 235 Co.’s counsel had already had ample time to get
instructions regarding any appeal. Moreover, the Receiver stated that the
appeal period “is what it is” but that the approval order was not stayed during
the appeal period. Counsel for 235 Co. did not respond and took no further
steps. The Receiver, on the demand of the purchaser Third Eye, closed the
transaction later that same day in accordance with the terms of the agreement
of purchase and sale. The mining claims of Dianor were assigned by Third Eye
to 2540575 Ontario Inc. There is nothing in the record that discloses the
relationship between Third Eye and the assignee. The Receiver was placed in
funds by Third Eye, the sale approval and vesting order was registered on title
and the GORs and the royalty interests were expunged from title. That same
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day, the Receiver advised 235 Co. and Algoma that the transaction had closed

[16] On November 3, 2016, 235 Co. served and filed a notice of appeal of the
sale approval and vesting order. It did not seek any extension of time to appeal.
235 Co. filed its notice of appeal 29 days after the motion judge’s October 5,
2016 decision and 8 days after the order was signed, issued and entered.
[17] Algoma’s Monitor in its Companies’ Creditors Arrangement Act, R.S.C.
1985, c. C-36 (“CCAA”) proceedings received and disbursed the funds allocated
to Algoma. The $250,000 allocated to 235 Co. are held in escrow by its law firm
pending the resolution of this appeal.
Proceedings Before This Court
[18] On appeal, this court disagreed with the motion judge’s determination that
the GORs did not amount to interests in land: see First Reasons, at para. 9.
However, due to an inadequate record, a number of questions remained to be
answered and further submissions and argument were requested on the
following issues:
(1)

Whether and under what circumstances and limitations
a Superior Court judge has jurisdiction to extinguish a
third party’s interest in land, using a vesting order, under
s. 100 of the CJA and s. 243 of the BIA, where s.
65.13(7) of the BIA; s. 36(6) of the CCAA; ss. 66(1.1)
and 84.1 of the BIA; or s. 11.3 of the CCAA do not
apply;
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and requested directions regarding the $250,000 and $150,000 payments.

(2)

If such jurisdiction does not exist, should this court order
that the Land Title register be rectified to reflect 235
Co.’s ownership of the GORs or should some other
remedy be granted; and

(3)

What was the applicable time within which 235 Co. was
required to appeal and/or seek a stay and did 235 Co.’s
communication that it was considering an appeal affect
the rights of the parties.

[19] The Insolvency Institute of Canada was granted intervener status. It
describes itself as a non-profit, non-partisan and non-political organization
comprised of Canada’s leading insolvency and restructuring professionals.
A. Jurisdiction to Extinguish an Interest in Land Using a Vesting Order
(1) Positions of Parties
[20] The appellant 235 Co. initially took the position that no authority exists
under s. 100 of the CJA, s. 243 of BIA, or the court’s inherent jurisdiction to
extinguish a real property interest that does not belong to the company in
receivership. However, in oral argument, counsel conceded that the court did
have jurisdiction under s. 100 of the CJA but the motion judge exercised that
jurisdiction incorrectly. 235 Co. adopted the approach used by Wilton-Siegel J.
in Romspen Investment Corporation v. Woods Property Development Inc., 2011
ONSC 3648, 75 C.B.R. (5th) 109, at para. 190, rev’d on other grounds, 2011
ONCA 817, 286 O.A.C. 189. It took the position that if the real property interest
is worthless, contingent, or incomplete, the court has jurisdiction to extinguish
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the interest. However here, 235 Co. held complete and non-contingent title to

[21] In response, the respondent Third Eye states that a broad purposive
interpretation of s. 243 of the BIA and s. 100 of the CJA allows for
extinguishment of the GORs. Third Eye also relies on the court’s inherent
jurisdiction in support of its position. It submits that without a broad and
purposive approach, the statutory insolvency provisions are unworkable. In
addition, the Conveyancing and Law of Property Act, R.S.O. 1990, c. C. 34
(“CLPA”) provides a mechanism for rights associated with an encumbrance to
be channelled to a payment made into court. Lastly, Third Eye submits that if
the court accedes to the position of 235 Co., Dianor’s asset and 235 Co.’s
GORs will waste. In support of this argument, Third Eye notes there were only
two bids for Dianor’s mining claims, both of which required the GORs to be
significantly reduced or eliminated entirely. For its part, Third Eye states that
“there is no deal with the GORs on title” as its bid was contingent on the GORs
being vested off.
[22] The respondent Receiver supports the position taken by Third Eye that the
motion judge had jurisdiction to grant the order vesting off the GORs and that
he appropriately exercised that jurisdiction in granting the order under s. 243 of
the BIA and, in the alternative, the court’s inherent jurisdiction.
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[23] The respondent Algoma supports the position advanced by Third Eye and

disbursed the funds paid to Algoma. The transaction cannot now be unwound.
[24] The intervener, the Insolvency Institute of Canada, submits that a
principled approach to vesting out property in insolvency proceedings is critical
for a properly functioning restructuring regime. It submits that the court has
inherent and equitable jurisdiction to extinguish third party proprietary interests,
including interests in land, by utilizing a vesting order as a gap-filling measure
where the applicable statutory instrument is silent or may not have dealt with
the matter exhaustively. The discretion is a narrow but necessary power to
prevent undesirable outcomes and to provide added certainty in insolvency
proceedings.
(2) Analysis
(a)

Significance of Vesting Orders

[25] To appreciate the significance of vesting orders, it is useful to describe
their effect. A vesting order “effects the transfer of purchased assets to a
purchaser on a free and clear basis, while preserving the relative priority of
competing claims against the debtor vendor with respect to the proceeds
generated by the sale transaction” (emphasis in original): David Bish & Lee
Cassey, “Vesting Orders Part 1: The Origins and Development” (2015) 32:4
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Nat’l. Insolv. Rev. 41, at p. 42 (“Vesting Orders Part 1”). The order acts as a

[26] A review of relevant literature on the subject reflects the pervasiveness of
vesting orders in the insolvency arena. Luc Morin and Nicholas Mancini
describe the common use of vesting orders in insolvency practice in “Nothing
Personal: the Bloom Lake Decision and the Growing Outreach of Vesting
Orders Against in personam Rights” in Janis P. Sarra, ed., Annual Review of
Insolvency Law 2017 (Toronto: Thomson Reuters, 2018) 905, at p. 938:
Vesting orders are now commonly being used to
transfer
entire
businesses.
Savvy
insolvency
practitioners have identified this path as being less
troublesome and more efficient than having to go
through a formal plan of arrangement or BIA proposal.
[27] The significance of vesting orders in modern insolvency practice is also
discussed by Bish and Cassey in “Vesting Orders Part 1”, at pp. 41-42:
Over the past decade, a paradigm shift has occurred in
Canadian corporate insolvency practice: there has been
a fundamental transition in large cases from a dominant
model in which a company restructures its business,
operations, and liabilities through a plan of arrangement
approved by each creditor class, to one in which a
company instead conducts a sale of all or substantially
all of its assets on a going concern basis outside of a
plan of arrangement …
Unquestionably, this profound transformation would not
have been possible without the vesting order. It is the
cornerstone of the modern “restructuring” age of
corporate asset sales and secured creditor realizations
... The vesting order is the holy grail sought by every
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conveyance of title and also serves to extinguish encumbrances on title.

purchaser; it is the carrot dangled by debtors, court
officers, and secured creditors alike in pursuing and
negotiating sale transactions. If Canadian courts elected
to stop granting vesting orders, the effect on the
insolvency practice would be immediate and
extraordinary. Simply put, the system could not function
in its present state without vesting orders. [Emphasis in
original.]
[28] The authors emphasize that a considerable portion of Canadian insolvency
practice rests firmly on the granting of vesting orders: see David Bish & Lee
Cassey, “Vesting Orders Part 2: The Scope of Vesting Orders” (2015) 32:5 Nat’l
Insolv. Rev. 53, at p. 56 (“Vesting Orders Part 2”). They write that the statement
describing the unique nature of vesting orders reproduced from Houlden,
Morawetz and Sarra (and cited at para. 109 of the reasons in stage one of this
appeal)4 which relied on 1985 and 2003 decisions from Saskatchewan is
remarkable and bears little semblance to the current practice. The authors do
not challenge or criticize the use of vesting orders. They make an observation
with which I agree, at p. 65, that: “a more transparent and conscientious

4

To repeat, the statement quoted from Lloyd W. Houlden, Geoffrey B. Morawetz & Janis P.
Sarra, Bankruptcy and Insolvency Law of Canada, 4th ed., loose-leaf (Toronto: Carswell, 2009), at Part
XI, L§21, said:
A vesting order should only be granted if the facts are not in dispute and there is no other
available or reasonably convenient remedy; or in exceptional circumstances where
compliance with the regular and recognized procedure for sale of real estate would result
in an injustice. In a receivership, the sale of the real estate should first be approved by
the court. The application for approval should be served upon the registered owner and
all interested parties. If the sale is approved, the receiver may subsequently apply for a
vesting order, but a vesting order should not be made until the rights of all interested
parties have either been relinquished or been extinguished by due process. [Citations
omitted.]
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application of the formative equitable principles and considerations relating to

framework understood by all participants.”
(b)

Potential Roots of Jurisdiction

[29] In analysing the issue of whether there is jurisdiction to extinguish 235
Co.’s GORs, I will first address the possible roots of jurisdiction to grant vesting
orders and then I will examine how the legal framework applies to the factual
scenario engaged by this appeal.
[30] As mentioned, in oral submissions, the appellant conceded that the motion
judge had jurisdiction; his error was in exercising that jurisdiction by
extinguishing a property interest that belonged to 235 Co. Of course, a party
cannot confer jurisdiction on a court on consent or otherwise, and I do not draw
on that concession. However, as the submissions of the parties suggest, there
are various potential sources of jurisdiction to vest out the GORs: s. 100 of the
CJA, s. 243 of the BIA, s. 21 of the CLPA, and the court’s inherent jurisdiction. I
will address the first three potential roots for jurisdiction. As I will explain, it is
unnecessary to resort to reliance on inherent jurisdiction.
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(c)

The Hierarchical Approach to Jurisdiction in the Insolvency

[31] Before turning to an analysis of the potential roots of jurisdiction, it is
important to consider the principles which guide a court’s determination of
questions of jurisdiction in the insolvency context. In Century Services Inc. v.
Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379, at para. 65,
Deschamps J. adopted the hierarchical approach to addressing the court’s
jurisdiction in insolvency matters that was espoused by Justice Georgina R.
Jackson and Professor Janis Sarra in their article “Selecting the Judicial Tool to
Get the Job Done: An Examination of Statutory Interpretation, Discretionary
Power and Inherent Jurisdiction in Insolvency Matters”’ in Janis P. Sarra, ed.,
Annual Review of Insolvency Law 2007 (Toronto: Thomson Carswell, 2008) 41.
The authors suggest that in addressing under-inclusive or skeletal legislation,
first one “should engage in statutory interpretation to determine the limits of
authority, adopting a broad, liberal and purposive interpretation that may reveal
that authority”: at p. 42. Only then should one turn to inherent jurisdiction to fill a
possible gap. “By determining first whether the legislation can bear a broad and
liberal interpretation, judges may avoid the difficulties associated with the
exercise of inherent jurisdiction”: at p. 44. The authors conclude at p. 94:
On the authors’ reading of the commercial
jurisprudence, the problem most often for the court to
resolve is that the legislation in question is under-
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Context

inclusive. It is not ambiguous. It simply does not
address the application that is before the court, or in
some cases, grants the court the authority to make any
order it thinks fit. While there can be no magic formula
to address this recurring situation, and indeed no one
answer, it appears to the authors that practitioners have
available a number of tools to accomplish the same
end. In determining the right tool, it may be best to
consider the judicial task as if in a hierarchy of judicial
tools that may be deployed. The first is examination of
the statute, commencing with consideration of the
precise wording, the legislative history, the object and
purposes of the Act, perhaps a consideration of
Driedger’s principle of reading the words of the Act in
their entire context, in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the
object of the Act, and the intention of Parliament, and a
consideration of the gap-filling power, where applicable.
It may very well be that this exercise will reveal that a
broad interpretation of the legislation confers the
authority on the court to grant the application before it.
Only after exhausting this statutory interpretative
function should the court consider whether it is
appropriate to assert an inherent jurisdiction. Hence,
inherent jurisdiction continues to be a valuable tool, but
not one that is necessary to utilize in most
circumstances.
[32] Elmer A. Driedger’s now famous formulation is that the words of an Act are
to be read in their entire context, in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention
of Parliament: The Construction of Statutes (Toronto: Butterworth’s, 1974), at p.
67. See also Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21;
Montréal (City) v. 2952-1366 Québec Inc., 2005 SCC 62, [2005] 3 S.C.R. 141,
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at para. 9. This approach recognizes that “statutory interpretation cannot be

(d)

Section 100 of the CJA

[33] This brings me to the CJA. In Ontario, the power to grant a vesting order is
conferred by s. 100 of the CJA which states that:
A court may by order vest in any person an interest in
real or personal property that the court has authority to
order be disposed of, encumbered or conveyed.
[34] The roots of s. 100 and vesting orders more generally, can be traced to the
courts of equity. Vesting orders originated as a means to enforce an order of the
Court of Chancery which was a court of equity. In 1857, An Act for further
increasing the efficiency and simplifying the proceedings of the Court of
Chancery, c. 1857, c. 56, s. VIII was enacted. It provided that where the court
had power to order the execution of a deed or conveyance of a property, it now
also had the power to make a vesting order for such property.5 In other words, it
is a power to vest property from one party to another in order to implement the
order of the court. As explained by this court in Chippewas of Sarnia Band v.
Canada (Attorney General) (2000), 51 O.R. (3d) 641 (C.A.), at para. 281, leave

5

Such orders were subsequently described as vesting orders in An Act respecting the Court of Chancery,
C.S.U.C. 1859, c. 12, s. 63. The authority to grant vesting orders was inserted into the The Judicature
Act, R.S.O. 1897, c. 51, s. 36 in 1897 when the Courts of Chancery were abolished. Section 100 of the
CJA appeared in 1984 with the demise of The Judicature Act: see An Act to revise and consolidate the
Law respecting the Organization, Operation and Proceedings of Courts of Justice in Ontario, S.O. 1984,
c. 11, s. 113.
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to appeal refused, [2001] S.C.C.A. No. 63, the court’s statutory power to make a

change of title in circumstances where the parties had been directed to deal
with property in a certain manner but had failed to do so. Vesting orders are
equitable in origin and discretionary in nature: Chippewas, at para. 281.
[35] Blair J.A. elaborated on the nature of vesting orders in Re Regal
Constellation Hotel Ltd. (2004), 71 O.R. (3d) 355 (C.A.), at para. 33:
A vesting order, then, had a dual character. It is on the
one hand a court order (“allowing the court to effect the
change of title directly”), and on the other hand a
conveyance of title (vesting “an interest in real or
personal property” in the party entitled thereto under the
order).
[36] Frequently vesting orders would arise in the context of real property, family
law and wills and estates. Trick v. Trick (2006), 81 O.R. (3d) 241 (C.A.), leave to
appeal refused, [2006] S.C.C.A. No. 388, involved a family law dispute over the
enforcement of support orders made under the Divorce Act, R.S.C. 1985, c. 3
(2nd Supp.). The motion judge in Trick had vested 100 per cent of the
appellant’s private pension in the respondent in order to enforce a support
order. In granting the vesting order, the motion judge relied in part on s. 100 of
the CJA. On appeal, the appellant argued that the vesting order contravened s.
66(4) of the Pension Benefits Act, R.S.O. 1990, c. P. 8 which permitted
execution against a pension benefit to enforce a support order only up to a
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maximum of 50 per cent of the benefit. This court allowed the appeal and held

so would contravene a specific provision of the Pension Benefits Act: at para.
16. Lang J.A. stated at para. 16 that even if a vesting order was available in
equity, that relief should be refused where it would conflict with the specific
provisions of the Pension Benefits Act. In obiter, she observed that s. 100 of the
CJA “does not provide a free standing right to property simply because the court
considers that result equitable”: at para. 19.
[37] The motion judge in the case under appeal rejected the applicability of
Trick stating, at para. 37:
That case [Trick] i[s] not the same as this case. In that
case, there was no right to order the CPP and OAS
benefits to be paid to the wife. In this case, the BIA and
the Courts of Justice Act give the Court that jurisdiction
to order the property to be sold and on what terms.
Under the receivership in this case, Third Eye is entitled
to be the purchaser of the assets pursuant to the bid
process authorized by the Court.
[38] It is unclear whether the motion judge was concluding that either statute
provided jurisdiction or that together they did so.
[39] Based on the obiter in Trick, absent an independent basis for jurisdiction,
the CJA could not be the sole basis on which to grant a vesting order. There
had to be some other root for jurisdiction in addition to or in place of the CJA.
[40] In their article “Vesting Orders Part 1”, Bish and Cassey write at p. 49:
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that a vesting order under s. 100 of the CJA could not be granted where to do

Section 100 of the CJA is silent as to any transfer being
on a free and clear basis. There appears to be very little
written on this subject, but, presumably, the power
would flow from the court being a court of equity and
from the very practical notion that it, pursuant to its
equitable powers, can issue a vesting order transferring
assets and should, correspondingly, have the power to
set the terms of such transfer so long as such terms
accord with the principles of equity. [Emphasis in
original.]
[41] This would suggest that provided there is a basis on which to grant an
order vesting property in a purchaser, there is a power to vest out interests on a
free and clear basis so long as the terms of the order are appropriate and
accord with the principles of equity.
[42] This leads me to consider whether jurisdiction exists under s. 243 of the
BIA both to sell assets and to set the terms of the sale including the granting of
a vesting order.
(e)

Section 243 of the BIA

[43] The BIA is remedial legislation and should be given a liberal interpretation
to facilitate its objectives: Ford Motor Company of Canada, Limited v. Welcome
Ford Sales Ltd., 2011 ABCA 158, 505 A.R. 146, at para. 43; Nautical Data
International Inc., Re, 2005 NLTD 104, 249 Nfld. & P.E.I.R. 247, at para. 9; Re
Bell, 2013 ONSC 2682, at para. 125; and Scenna v. Gurizzan (1999), 11 C.B.R.
(4th) 293 (Ont. S.C.), at para. 4. Within this context, and in order to understand
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the scope of s. 243, it is helpful to review the wording, purpose, and history of

The Wording and Purpose of s. 243
[44] Section 243 was enacted in 2005 and came into force in 2009. It
authorizes the court to appoint a receiver where it is “just or convenient” to do
so. As explained by the Supreme Court in Saskatchewan (Attorney General) v.
Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, prior to 2009,
receivership proceedings involving assets in more than one province were
complicated by the simultaneous proceedings that were required in different
jurisdictions. There had been no legislative provision authorizing the
appointment of a receiver with authority to act nationally. Rather, receivers were
appointed under provincial statutes, such as the CJA, which resulted in a
requirement to obtain separate appointments in each province or territory where
the debtor had assets. “Because of the inefficiency resulting from this
multiplicity of proceedings, the federal government amended its bankruptcy
legislation to permit their consolidation through the appointment of a national
receiver”: Lemare Lake Logging, at para. 1. Section 243 was the outcome.
[45] Under s. 243, the court may appoint a receiver to, amongst other things,
take any other action that the court considers advisable. Specifically, s. 243(1)
states:
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(a) take possession of all or substantially all of the inventory,
accounts receivable or other property of an insolvent person
or bankrupt that was acquired for or used in relation to a
business carried on by the insolvent person or bankrupt;
(b) exercise any control that the court considers advisable
over that property and over the insolvent person’s or
bankrupt’s business; or,
(c) take any other action that the court considers advisable.
[46] “Receiver” is defined very broadly in s. 243(2), the relevant portion of
which states:
243(2) [I]n this Part, receiver means a person who
(a) is appointed under subsection (1); or
(b) is appointed to take or takes possession or control – of all
or substantially all of the inventory, accounts receivable or
other property of an insolvent person or bankrupt that was
acquired for or used in relation to a business carried on by the
insolvent person or bankrupt – under
(i) an agreement under which property becomes subject
to a security (in this Part referred to as a “security
agreement”), or
(ii) a court order made under another Act of Parliament,
or an Act of a legislature of a province, that provides for
or authorizes the appointment of a receiver or a receiver
– manager. [Emphasis in original.]
[47] Lemare

Lake

Logging

involved

a

constitutional

challenge

to

Saskatchewan’s farm security legislation. The Supreme Court concluded, at
para. 68, that s. 243 had a simple and narrow purpose: the establishment of a
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243(1). Subject to subsection (1.1), on application by a secured
creditor, a court may appoint a receiver to do any or all of the
following if it considers it to be just or convenient to do so:
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regime allowing for the appointment of a national receiver and the avoidance of

circumvent requirements of provincial laws such as the 150 day notice of
intention to enforce requirement found in the Saskatchewan legislation in issue.
The History of s. 243
[48] The origins of s. 243 can be traced back to s. 47 of the BIA which was
enacted in 1992. Before 1992, typically in Ontario, receivers were appointed
privately or under s. 101 of the CJA and s. 243 was not in existence.
[49] In 1992, s. 47(1) of the BIA provided for the appointment of an interim
receiver when the court was satisfied that a secured creditor had or was about
to send a notice of intention to enforce security pursuant to s. 244(1). Section
47(2) provided that the court appointing the interim receiver could direct the
interim receiver to do any or all of the following:
47(2) The court may direct an interim receiver appointed
under subsection (1) to do any or all of the following:
(a) take possession of all or part of the debtor's
property mentioned in the appointment;
(b) exercise such control over that property, and
over the debtor's business, as the court considers
advisable; and
(c) take such other action as the court considers
advisable.
[50] The language of this subsection is similar to that now found in s. 243(1).
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a multiplicity of proceedings and resulting inefficiencies. It was not meant to
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[51] Following the enactment of s. 47(2), the courts granted interim receivers

operate and manage the debtor’s business, and market and sell the debtor’s
property: Frank Bennett, Bennett on Bankruptcy, 21st ed. (Toronto: LexisNexis,
2019), at p. 205; Roderick J. Wood, Bankruptcy and Insolvency Law, 2nd ed.
(Toronto: Irwin Law, 2015), at pp. 505-506.
[52] Such powers were endorsed by judicial interpretation of s. 47(2). Notably,
in Canada (Minister of Indian Affairs and Northern Development) v. Curragh,
Inc. (1994), 114 D.L.R. (4th) 176 (Ont. Ct. (Gen. Div.)), Farley J. considered
whether the language in s. 47(2)(c) that provided that the court could “direct an
interim receiver … to … take such other action as the court considers
advisable”, permitted the court to call for claims against a mining asset in the
Yukon and bar claims not filed by a specific date. He determined that it did. He
wrote, at p. 185:
It would appear to me that Parliament did not take away
any inherent jurisdiction from the Court but in fact
provided, with these general words, that the Court could
enlist the services of an interim receiver to do not only
what "justice dictates" but also what "practicality
demands." It should be recognized that where one is
dealing with an insolvency situation one is not dealing
with matters which are neatly organized and operating
under predictable discipline. Rather the condition of
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broad powers, and it became common to authorize an interim receiver to both
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insolvency usually carries its own internal seeds of
chaos, unpredictability and instability.

[53] Although Farley J. spoke of inherent jurisdiction, given that his focus was
on providing meaning to the broad language of the provision in the context of
Parliament’s objective to regulate insolvency matters, this might be more
appropriately characterized as statutory jurisdiction under Jackson and Sarra’s
hierarchy. Farley J. concluded that the broad language employed by Parliament
in s. 47(2)(c) provided the court with the ability to direct an interim receiver to do
not only what “justice dictates” but also what “practicality demands”.
[54] In the intervening period between the 1992 amendments which introduced
s. 47, and the 2009 amendments which introduced s. 243, the BIA receivership
regime was considered by the Standing Senate Committee on Banking, Trade
and Commerce (“Senate Committee”). One of the problems identified by the
Senate Committee, and summarized in Lemare Lake Logging, at para. 56, was
that “in many jurisdictions, courts had extended the power of interim receivers to
such an extent that they closely resembled those of court-appointed receivers.”
This was a deviation from the original intention that interim receivers serve as
“temporary watchdogs” meant to “protect and preserve” the debtor’s estate and

6

This case was decided before s. 36 of the Companies’ Creditors Arrangements Act, R.S.C. 1985, c. C36 (“CCAA”) was enacted but the same principles are applicable.
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See also Re Loewen Group Inc. (2001), 22 B.L.R. (3d) 134 (Ont. S.C.)6.
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the interests of the secured creditor during the 10 day period during which the

Inc., 2002 ABQB 659, 318 A.R. 165, at paras. 7-8; Standing Senate Committee
on Banking, Trade and Commerce, Debtors and Creditors Sharing the Burden:
A Review of the Bankruptcy and Insolvency Act and the Companies’ Creditors
Arrangement Act (Ottawa: Senate of Canada, 2003), at pp. 144-145 (“Senate
Committee Report”).7
[55] Parliament amended s. 47(2) through the Insolvency Reform Act 2005 and
the Insolvency Reform Act 2007 which came into force on September 18,
2009.8 The amendment both modified the scope and powers of interim
receivers, and introduced a receivership regime that was national in scope
under s. 243.
[56] Parliament limited the powers conferred on interim receivers by removing
the jurisdiction under s. 47(2)(c) authorizing an interim receiver to “take such
other action as the court considers advisable”. At the same time, Parliament

7

This 10 day notice period was introduced following the Supreme Court’s decision in R.E. Lister Ltd. v.
Dunlop Canada Ltd., [1982] 1 S.C.R. 726 (S.C.C.) which required a secured creditor to give reasonable
notice prior to the enforcement of its security.
8
An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency
Act and the Companies’ Creditors Arrangement Act and to make consequential amendments to other
Acts, S.C. 2005, c. 47 (“Insolvency Reform Act 2005”); An Act to amend the Bankruptcy and Insolvency
Act, the Companies’ Creditors Arrangement Act, the Wage Earner Protection Program Act and chapter 47
of the Statutes of Canada, 2005, S.C. 2007, c. 36 (“Insolvency Reform Act 2007”).
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secured creditor was prevented from enforcing its security: Re Big Sky Living
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introduced s. 243. Notably Parliament adopted substantially the same broad

243(1). On application by a secured creditor, a court
may appoint a receiver to do any or all of the following if
it considers it to be just or convenient to do so:
(a) take possession of all or substantially all
of the inventory, accounts receivable or
other property of an insolvent person or
bankrupt that was acquired for or used in
relation to a business carried on by the
insolvent person or bankrupt;
(b) exercise any control that the court
considers advisable over that property and
over the insolvent person’s or bankrupt’s
business; or,
(c) take any other action that the court
considers advisable. [Emphasis added.]
[57] When Parliament enacted s. 243, it was evident that courts had interpreted
the wording “take such other action that the court considers advisable” in s.
47(2)(c) as permitting the court to do what “justice dictates” and “practicality
demands”. As the Supreme Court observed in ATCO Gas & Pipelines Ltd. v.
Alberta (Energy & Utilities Board), 2006 SCC 4, [2006] 1 S.C.R. 140: “It is a
well-established principle that the legislature is presumed to have a mastery of
existing law, both common law and statute law”. Thus, Parliament’s deliberate
choice to import the wording from s. 47(2)(c) into s. 243(1)(c) must be
considered in interpreting the scope of jurisdiction under s. 243(1) of the BIA.
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[58] Professor Wood in his text, at p. 510, suggests that in importing this

made in relation to interim receivers would be available to s. 243 receivers:
The court may give the receiver the power to take
possession of the debtor’s property, exercise control
over the debtor’s business, and take any other action
that the court thinks advisable. This gives the court the
ability to make the same wide-ranging orders that it
formerly made in respect of interim receivers, including
the power to sell the debtor’s property out of the
ordinary course of business by way of a going-concern
sale or a break-up sale of the assets. [Emphasis
added.]
[59] However, the language in s. 243(1) should also be compared with the
language used by Parliament in s. 65.13(7) of the BIA and s. 36 of the CCAA.
Both of these provisions were enacted as part of the same 2009 amendments
that established s. 243.
[60] In s. 65.13(7), the BIA contemplates the sale of assets during a proposal
proceeding. This provision expressly provides authority to the court to: (i)
authorize a sale or disposition (ii) free and clear of any security, charge or other
restriction, and (iii) if it does, order the proceeds of the sale or disposition be
subject to a security, charge or other restriction in favour of the creditor whose
security, charge or other restriction is to be affected by the order.
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language, Parliament’s intention was that the wide-ranging orders formerly
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[61] The language of s. 36(6) of the CCAA which deals with the sale or

to that of s. 65.13(7) of the BIA.
[62] Section 243 of the BIA does not contain such express language. Rather,
as mentioned, s. 243(1)(c) simply uses the language “take any other action that
the court considers advisable”.
[63] This squarely presents the problem identified by Jackson and Sarra: the
provision is not ambiguous. It simply does not address the issue of whether the
court can issue a vesting order under s. 243 of the BIA. Rather, s. 243 uses
broad language that grants the court the authority to authorize any action it
considers advisable. The question then becomes whether this broad wording,
when interpreted in light of the legislative history and statutory purpose, confers
jurisdiction to grant sale and vesting orders in the insolvency context. In
answering this question, it is important to consider whether the omission from s.
243 of the language found in 65.13(7) of the BIA and s. 36(6) of the CCAA
impacts the interpretation of s. 243. To assist in this analysis, recourse may be
had to principles of statutory interpretation.
[64] In some circumstances, an intention to exclude certain powers in a
legislative provision may be implied from the express inclusion of those powers
in another provision. The doctrine of implied exclusion (expressio unius est
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exclusio alterius) is discussed by Ruth Sullivan in her leading text Statutory

An intention to exclude may legitimately be implied
whenever a thing is not mentioned in a context where, if
it were meant to be included, one would have expected
it to be expressly mentioned. Given an expectation of
express mention, the silence of the legislature becomes
meaningful. An expectation of express reference
legitimately arises whenever a pattern or practice of
express reference is discernible. Since such patterns
and practices are common in legislation, reliance on
implied exclusion reasoning is also common.
[65] However, Sullivan notes that the doctrine of implied exclusion “[l]ike the
other presumptions relied on in textual analysis … is merely a presumption and
can be rebutted.” The Supreme Court has acknowledged that when considering
the doctrine of implied exclusion, the provisions must be read in light of their
context, legislative histories and objects: see Marche v. Halifax Insurance Co.,
2005 SCC 6, [2005] 1 S.C.R. 47, at para. 19, per McLachlin C.J.; Copthorne
Holdings Ltd. v. R., 2011 SCC 63, [2011] 3 S.C.R. 721, at paras. 110-111.
[66] The Supreme Court noted in Turgeon v. Dominion Bank, [1930] S.C.R. 67,
at pp. 70-71, that the maxim expressio unius est exclusio alterius “no doubt …
has its uses when it aids to discover intention; but, as has been said, while it is
often a valuable servant, it is a dangerous master to follow. Much depends upon
the context.” In this vein, Rothstein J. stated in Copthorne, at paras. 110-111:
I do not rule out the possibility that in some cases the
underlying rationale of a provision would be no broader
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Interpretation, 3rd ed. (Toronto: Irwin Law, 2016), at p. 154:

than the text itself. Provisions that may be so construed,
having regard to their context and purpose, may support
the argument that the text is conclusive because the
text is consistent with and fully explains its underlying
rationale.
However, the implied exclusion argument is misplaced
where it relies exclusively on the text of the …
provisions without regard to their underlying rationale.
[67] Thus, in determining whether the doctrine of implied exclusion may assist,
a consideration of the context and purpose of s. 65.13 of the BIA and s. 36 of
the CCAA is relevant. Section 65.13 of the BIA and s. 36 of the CCAA do not
relate to receiverships but to restructurings and reorganizations.
[68] In its review of the two statutes, the Senate Committee concluded that, in
certain circumstances involving restructuring proceedings, stakeholders could
benefit from an insolvent company selling all or part of its assets, but felt that, in
approving such sales, courts should be provided with legislative guidance
“regarding minimum requirements to be met during the sale process”: Senate
Committee Report, pp. 146-148.
[69] Commentators have noted that the purpose of the amendments was to
provide “the debtor with greater flexibility in dealing with its property while
limiting the possibility of abuse”: Lloyd W. Houlden, Geoffrey B. Morawetz &
Janis P. Sarra, The 2018-2019 Annotated Bankruptcy and Insolvency Act
(Toronto: Thomson Reuters, 2018), at p. 294.
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[70] These amendments and their purpose must be read in the context of

under the CCAA has evolved considerably over time. Now liquidating CCAAs,
as they are described, which involve sales rather than a restructuring, are
commonplace. The need for greater codification and guidance on the sale of
assets outside of the ordinary course of business in restructuring proceedings is
highlighted by Professor Wood’s discussion of the objective of restructuring law.
He notes that while at one time, the objective was relatively uncontested, it has
become more complicated as restructurings are increasingly employed as a
mechanism for selling the business as a going concern: Wood, at p. 337.
[71] In contrast, as I will discuss further, typically the nub of a receiver’s
responsibility is the liquidation of the assets of the insolvent debtor. There is
much less debate about the objectives of a receivership, and thus less of an
impetus for legislative guidance or codification. In this respect, the purpose and
context of the sales provisions in s. 65.13 of the BIA and s. 36 of the CCAA are
distinct from those of s. 243 of the BIA. Due to the evolving use of the
restructuring powers of the court, the former demanded clarity and codification,
whereas the law governing sales in the context of receiverships was well
established. Accordingly, rather than providing a detailed code governing sales,
Parliament utilized broad wording to describe both a receiver and a receiver’s
powers under s. 243. In light of this distinct context and legislative purpose, I do
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insolvency practice at the time they were enacted. The nature of restructurings
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not find that the absence of the express language found in s. 65.13 of the BIA

wording in s. 243 confers jurisdiction to grant vesting orders.
Section 243 – Jurisdiction to Grant a Sales Approval and Vesting Order
[72] This brings me to an analysis of the broad language of s. 243 in light of its
distinct legislative history, objective and purposes. As I have discussed, s. 243
was enacted by Parliament to establish a receivership regime that eliminated a
patchwork of provincial proceedings. In enacting this provision, Parliament
imported into s. 243(1)(c) the broad wording from the former s. 47(2)(c) which
courts had interpreted as conferring jurisdiction to direct an interim receiver to
do not only what “justice dictates” but also what “practicality demands”. Thus, in
interpreting s. 243, it is important to elaborate on the purpose of receiverships
generally.
[73] The purpose of a receivership is to “enhance and facilitate the preservation
and realization of the assets for the benefit of creditors”: Hamilton Wentworth
Credit Union Ltd. v. Courtcliffe Parks Ltd. (1995), 23 O.R. (3d) 781 (Gen. Div.),
at p. 787. Such a purpose is generally achieved through a liquidation of the
debtor’s assets: Wood, at p. 515. As the Appeal Division of the Nova Scotia
Supreme Court noted in Bayhold Financial Corp. v. Clarkson Co. Ltd. and
Scouler (1991), 108 N.S.R. (2d) 198 (N.S.C.A.), at para. 34, “the essence of a
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receiver’s powers is to liquidate the assets”. The receiver’s “primary task is to

return to the creditors”: 1117387 Ontario Inc. v. National Trust Company, 2010
ONCA 340, 262 O.A.C. 118, at para. 77.
[74] This purpose is reflected in commercial practice. Typically, the order
appointing a receiver includes a power to sell: see for example the Commercial
List Model Receivership Order, at para. 3(k). There is no express power in the
BIA authorizing a receiver to liquidate or sell property. However, such sales are
inherent in court-appointed receiverships and the jurisprudence is replete with
examples: see e.g. bcIMC Construction Fund Corp. v. Chandler Homer Street
Ventures Ltd., 2008 BCSC 897, 44 C.B.R. (5th) 171 (in Chambers), Royal Bank
v. Fracmaster Ltd., 1999 ABCA 178, 11 C.B.R. (4th) 230, Skyepharma PLC v.
Hyal Pharmaceutical Corp. (1999), 12 C.B.R. (4th) 87 (Ont. S.C.), aff’d (2000),
47 O.R. (3d) 234 (C.A.).
[75] Moreover, the mandatory statutory receiver’s reports required by s. 246 of
the BIA direct a receiver to file a “statement of all property of which the receiver
has taken possession or control that has not yet been sold or realized” during
the receivership (emphasis added): Bankruptcy and Insolvency General Rules,
C.R.C. c. 368, r. 126 (“BIA Rules”).
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Page: 36

[76] It is thus evident from a broad, liberal, and purposive interpretation of the

the jurisdiction to approve a sale proposed by a receiver and courts have
historically acted on that basis. There is no need to have recourse to provincial
legislation such as s.100 of the CJA to sustain that jurisdiction.
[77] Having reached that conclusion, the question then becomes whether this
jurisdiction under s. 243 extends to the implementation of the sale through the
use of a vesting order as being incidental and ancillary to the power to sell. In
my view it does. I reach this conclusion for two reasons. First, vesting orders
are necessary in the receivership context to give effect to the court’s jurisdiction
to approve a sale as conferred by s. 243. Second, this interpretation is
consistent with, and furthers the purpose of, s. 243. I will explain.
[78] I should first indicate that the case law on vesting orders in the insolvency
context is limited. In Re New Skeena Forest Products Inc., 2005 BCCA 154, 9
C.B.R. (5th) 267, the British Columbia Court of Appeal held, at para. 20, that a
court-appointed receiver was entitled to sell the assets of New Skeena Forest
Products Inc. free and clear of the interests of all creditors and contractors. The
court pointed to the receivership order itself as the basis for the receiver to
request a vesting order, but did not discuss the basis of the court’s jurisdiction
to grant the order. In 2001, in Re Loewen Group Inc., Farley J. concluded, at
para. 6, that in the CCAA context, the court's inherent jurisdiction formed the
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basis of the court's power and authority to grant a vesting order. The case was

court to authorize a sale of assets free and clear of any charge or other
restriction. The Nova Scotia Supreme Court in Enterprise Cape Breton Corp. v.
Crown Jewel Resort Ranch Inc., 2014 NSSC 420, 353 N.S.R. (2d) 194 stated
that neither provincial legislation nor the BIA provided authority to grant a
vesting order.
[79] In Anglo Pacific Group PLC v. Ernst & Young Inc., 2013 QCCA 1323, the
Quebec Court of Appeal concluded that pursuant to s. 243(1)(c) of the BIA, a
receiver can ask the court to sell the property of the bankrupt debtor, free of any
charge. In that case, the judge had discharged a debenture, a royalty
agreement and universal hypothecs. After reciting s. 243, Thibault J.A., writing
for the court stated, at para 98: “It is pursuant to paragraph 243(1) of the BIA
that the receiver can ask the court to sell the property of a bankrupt debtor, free
of any charge.” Although in that case, unlike this appeal, the Quebec Court of
Appeal concluded that the instruments in issue did not represent interests in
land or ‘real rights’, it nonetheless determined that s. 243(1)(c) provided
authority for the receiver to seek to sell property free of any charge(s) on the
property.
[80] The necessity for a vesting order in the receivership context is apparent. A
receiver selling assets does not hold title to the assets and a receivership does
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not effect a transfer or vesting of title in the receiver. As Bish and Cassey state

facilitates the receiver’s giving good and undisputed title to a purchaser. It is a
document to show to third parties as evidence that the purported conveyance of
title by the receiver – which did not hold the title – is legally valid and effective.”
As previously noted, vesting orders in the insolvency context serve a dual
purpose. They provide for the conveyance of title and also serve to extinguish
encumbrances on title in order to facilitate the sale of assets.
[81] The Commercial List’s Model Receivership Order authorizes a receiver to
apply for a vesting order or other orders necessary to convey property “free and
clear of any liens or encumbrances”: see para. 3(l). This is of course not
conclusive but is a reflection of commercial practice. This language is placed in
receivership orders often on consent and without the court’s advertence to the
authority for such a term. As Bish and Cassey note in “Vesting Orders Part 1”,
at p. 42, the vesting order is the “holy grail” sought by purchasers and has
become critical to the ability of debtors and receivers to negotiate sale
transactions in the insolvency context. Indeed, the motion judge observed that
the granting of vesting orders in receivership sales is “a near daily occurrence
on the Commercial List”: at para. 31. As such, this aspect of the vesting order
assists in advancing the purpose of s. 243 and of receiverships generally, being
the realization of the debtor’s assets. It is self-evident that purchasers of assets
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in “Vesting Orders Part 2”, at p. 58, “[a] vesting order is a vital legal ‘bridge’ that
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do not wish to acquire encumbered property. The use of vesting orders is in

[82] As I will discuss further, while jurisdiction for this aspect of vesting orders
stems from s. 243, the exercise of that jurisdiction is not unbounded.
[83] The jurisdiction to vest assets in a purchaser in the context of a national
receivership is reflective of the objective underlying s. 243. With a national
receivership, separate sales approval and vesting orders should not be required
in each province in which assets are being sold. This is in the interests of
efficiency and if it were otherwise, the avoidance of a multiplicity of proceedings
objective behind s. 243 would be undermined, as would the remedial purpose of
the BIA.
[84] If the power to vest does not arise under s. 243 with the appointment of a
national receiver, the sale of assets in different provinces would require a
patchwork of vesting orders. This would be so even if the order under s. 243
were on consent of a third party or unopposed, as jurisdiction that does not exist
cannot be conferred.
[85] In my view, s. 243 provides jurisdiction to the court to authorize the
receiver to enter into an agreement to sell property and in furtherance of that
power, to grant an order vesting the purchased property in the purchaser. Thus,
here the Receiver had the power under s. 243 of the BIA to enter into an
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essence incidental and ancillary to the power to sell.
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agreement to sell Dianor’s property, to seek approval of that sale, and to

approved.
[86] Lastly, I would also observe that this conclusion supports the flexibility that
is a hallmark of the Canadian system of insolvency – it facilitates the
maximization of proceeds and realization of the debtor’s assets, but as I will
explain, at the same time operates to ensure that third party interests are not
inappropriately violated. This conclusion is also consonant with contemporary
commercial realities; realities that are reflected in the literature on the subject,
the submissions of counsel for the intervener, the Insolvency Institute of
Canada, and the model Commercial List Sales Approval and Vesting Order.
Parliament knew that by importing the broad language of s. 47(2)(c) into s.
243(1)(c), the interpretation accorded s. 243(1) would be consistent, thus
reflecting a desire for the receivership regime to be flexible and responsive to
evolving commercial practice.
[87] In summary, I conclude that jurisdiction exists under s. 243(1) of the BIA to
grant a vesting order vesting property in a purchaser. This jurisdiction extends
to receivers who are appointed under the provisions of the BIA.
[88] This analysis does not preclude the possibility that s. 21 of the CLPA also
provides authority for vesting property in the purchaser free and clear of
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request a vesting order from the court to give effect to the sale that was
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encumbrances. The language of this provision originated in the British

been the subject matter of minimal judicial consideration. In a nutshell, s. 21
states that where land subject to an encumbrance is sold, the court may direct
payment into court of an amount sufficient to meet the encumbrance and
declare the land to be free from the encumbrance. The word “encumbrance” is
not defined in the CLPA.
[89] G. Thomas Johnson in Anne Warner La Forest, ed.,Anger & Honsberger
Law of Real Property, 3rd ed., loose-leaf (Toronto: Thomson Reuters, 2017), at
§34:10 states:
The word “encumbrance” is not a technical term.
Rather, it is a general expression and must be
interpreted in the context in which it is found. It has a
broad meaning and may include many disparate claims,
charges, liens or burdens on land. It has been defined
as “every right to or interest in land granted to the
diminution of the value of the land but consistent with
the passing of the fee”.
[90] The author goes on to acknowledge however, that even this definition,
broad as it is, is not comprehensive enough to cover all possible
encumbrances.
[91] That said, given that s. 21 of the CLPA was not a basis advanced before
the motion judge, for the purposes of this appeal, it is unnecessary to
conclusively determine this issue.
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Conveyancing and Law of Property Act, 1881, 44 & 45 Vict. ch. 41 and has
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B. Was it Appropriate to Vest out 235 Co’s GORs?

vesting order and whether 235 Co.’s GORs should have been extinguished.
[93] Accepting that the motion judge had the jurisdiction to issue a sales
approval and vesting order, the issue then becomes not one of “jurisdiction” but
rather one of “appropriateness” as Blair J.A. stated in Re Canadian Red Cross
Society/Société canadienne de la Croix-Rouge (1998), 5 C.B.R. (4th) 299 (Ont.
Ct. (Gen. Div.)), at para. 42, leave to appeal refused, (1998), 32 C.B.R. (4th) 21
(Ont. C.A.). Put differently, should the motion judge have exercised his
jurisdiction to extinguish the appellant’s GORs from title?
[94] In the first stage of this appeal, this court concluded that the GORs
constituted interests in land. In the second stage, I have determined that the
motion judge did have jurisdiction to grant a sales approval and vesting order. I
must then address the issue of scope and determine whether the motion judge
erred in ordering that the GORs be extinguished from title.
(1) Review of the Case Law
[95] As illustrated in the first stage of this appeal and as I will touch upon, a
review of the applicable jurisprudence reflects very inconsistent treatment of
vesting orders.
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[92] This takes me to the next issue – the scope of the sales approval and
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[96] In some cases, courts have denied a vesting order on the basis that the

example, in 1565397 Ontario Inc., Re (2009), 54 C.B.R. (5th) 262 (Ont. S.C.),
the receiver sought an order authorizing it to sell the debtor’s property free of an
undertaking the debtor gave to the respondents to hold two lots in trust if a plan
of subdivision was not registered by the closing date. Wilton-Siegel J. found that
the undertaking created an interest in land. He stated, at para. 68, that the
receiver had taken possession of the property of the debtor only and could not
have any interest in the respondents’ interest in the property and as such, he
was not prepared to authorize the sale free of the undertaking. Wilton-Siegel J.
then went on to discuss five “equitable considerations” that justified the refusal
to grant the vesting order.
[97] Some cases have weighed “equitable considerations” to determine
whether a vesting order is appropriate. This is evident in certain decisions
involving the extinguishment of leasehold interests. In Meridian Credit Union v.
984 Bay Street Inc., [2005] O.J. No. 3707 (S.C.), the court-appointed receiver
had sought a declaration that the debtor’s land could be sold free and clear of
three non-arm’s length leases. Each of the lease agreements provided that it
was subordinate to the creditor’s security interest, and the lease agreements
were not registered on title. This court remitted the matter back to the motion
judge and directed him to consider the equities to determine whether it was
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appropriate to sell the property free and clear of the leases: see Meridian Credit

subsequently concluded that the equities supported an order terminating the
leases and vesting title in the purchaser free and clear of any leasehold
interests: Meridian Credit Union v. 984 Bay Street Inc., [2006] O.J. No. 3169
(S.C.).
[98] An equitable framework was also applied by Wilton-Siegel J. in Romspen.
In Romspen, Home Depot entered into an agreement of purchase and sale with
the debtor to acquire a portion of the debtor’s property on which a new Home
Depot store was to be constructed. The acquisition of the portion of property
was contingent on compliance with certain provisions of the Planning Act,
R.S.O. 1990, c. P.13. The debtor defaulted on its mortgage over its entire
property and a receiver was appointed.
[99] The receiver entered into a purchase and sale agreement with a third party
and sought an order vesting the property in the purchaser free and clear of
Home Depot’s interest. Home Depot took the position that the receiver did not
have the power to convey the property free of Home Depot's interest. WiltonSiegel J. concluded that a vesting order could be granted in the circumstances.
He rejected Home Depot’s argument that the receiver took its interest subject to
Home Depot’s equitable property interest under the agreement of purchase and
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sale and the ground lease, as the agreement was only effective to create an

[100]

He then considered the equities between the parties. The mortgage

had priority over Home Depot’s interest and Home Depot had failed to establish
that the mortgagee had consented to the subordination of its mortgage to the
leasehold interest. In addition, the purchase and sale agreement contemplated
a price substantially below the amount secured by the mortgage, thus there
would be no equity available for Home Depot’s subordinate interest in any
event. Wilton-Siegel J. concluded that the equities favoured a vesting of the
property in the purchaser free and clear of Home Depot’s interests.9
[101]

As this review of the case law suggests, and as indicated in the First

Reasons, there does not appear to be a consistently applied framework of
analysis to determine whether a vesting order extinguishing interests ought to
be granted. Generally speaking, outcomes have turned on the particular
circumstances of a case accounting for factors such as the nature of the
property interest, the dealings between the parties, and the relative priority of
the competing interests. It is also clear from this review that many cases have

9

This court allowed an appeal of the motion judge’s order in Romspen and remitted the matter back to
the motion judge for a new hearing on the basis that the motion judge applied an incorrect standard of
proof in making findings of fact by failing to draw reasonable inferences from the evidence, and in
particular, on the issue of whether Romspen had expressly or implicitly consented to the construction of
the Home Depot stores: see Romspen Investment Corporation v. Woods Property Development Inc.,
2011 ONCA 817, 286 O.A.C. 189.
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considered the equities to determine whether a third party interest should be

(2) Framework for Analysis to Determine if a Third Party Interest Should
be Extinguished
[102]

In my view, in considering whether to grant a vesting order that

serves to extinguish rights, a court should adopt a rigorous cascade analysis.
[103]

First, the court should assess the nature and strength of the interest

that is proposed to be extinguished. The answer to this question may be
determinative thus obviating the need to consider other factors.
[104]

For instance, I agree with the Receiver’s submission that it is difficult

to think of circumstances in which a court would vest out a fee simple interest in
land. Not all interests in land share the same characteristics as a fee simple, but
there are lesser interests in land that would also defy extinguishment due to the
nature of the interest. Consider, for example, an easement in active use. It
would be impractical to establish an exhaustive list of interests or to prescribe a
rigid test to make this determination given the broad spectrum of interests in
land recognized by the law.
[105]

Rather, in my view, a key inquiry is whether the interest in land is

more akin to a fixed monetary interest that is attached to real or personal
property subject to the sale (such as a mortgage or a lien for municipal taxes),
or whether the interest is more akin to a fee simple that is in substance an
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ownership interest in some ascertainable feature of the property itself. This

is not a fixed sum of money that is extinguished when the monetary obligation is
fulfilled. Put differently, the reasonable expectation of the owner of such an
interest is that its interest is of a continuing nature and, absent consent, cannot
be involuntarily extinguished in the ordinary course through a payment in lieu.
[106]

Another factor to consider is whether the parties have consented to

the vesting of the interest either at the time of the sale before the court, or
through prior agreement. As Bish and Cassey note, vesting orders have
become a routine aspect of insolvency practice, and are typically granted on
consent: “Vesting Orders Part 2”, at pp. 60, 65.
[107]

The more complex question arises when consent is given through a

prior agreement such as where a third party has subordinated its interest
contractually. Meridian, Romspen, and Firm Capital Mortgage Funds Inc. v.
2012241 Ontario Ltd., 2012 ONSC 4816, 99 C.B.R. (5th) 120 are cases in
which the court considered the appropriateness of a vesting order in
circumstances where the third party had subordinated its interests. In each of
these cases, although the court did not frame the subordination of the interests
as the overriding question to consider before weighing the equities, the
decisions all acknowledged that the third parties had agreed to subordinate their
interest to that of the secured creditor. Conversely, in Winick v. 1305067
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Ontario Ltd. (2008), 41 C.B.R. (5th) 81 (Ont. S.C.), the court refused to vest out

the purchaser acknowledged that it would purchase the property subject to the
terms and conditions of the leases.
[108]

The priority of the interests reflected in freely negotiated agreements

between parties is an important factor to consider in the analysis of whether an
interest in land is capable of being vested out. Such an approach ensures that
the express intention of the parties is given sufficient weight and allows parties
to contractually negotiate and prioritize their interests in the event of an
insolvency.
[109]

Thus, in considering whether an interest in land should be

extinguished, a court should consider: (1) the nature of the interest in land; and
(2) whether the interest holder has consented to the vesting out of their interest
either in the insolvency process itself or in agreements reached prior to the
insolvency.
[110]

If these factors prove to be ambiguous or inconclusive, the court

may then engage in a consideration of the equities to determine if a vesting
order is appropriate in the particular circumstances of the case. This would
include: consideration of the prejudice, if any, to the third party interest holder;
whether the third party may be adequately compensated for its interest from the
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proceeds of the disposition or sale; whether, based on evidence of value, there

This is not an exhaustive list and there may be other factors that are relevant to
the analysis.
(3) The Nature of the Interest in Land of 235 Co.’s GORs
[111]

Turning then to the facts of this appeal, in the circumstances of this

case, the issue can be resolved by considering the nature of the interest in land
held by 235 Co. Here the GORs cannot be said to be a fee simple interest but
they certainly were more than a fixed monetary interest that attached to the
property. They did not exist simply to secure a fixed finite monetary obligation;
rather they were in substance an interest in a continuing and an inherent feature
of the property itself.
[112]

While it is true, as the Receiver and Third Eye emphasize, that the

GORs are linked to the interest of the holder of the mining claims and depend
on the development of those claims, that does not make the interest purely
monetary. As explained in stage one of this appeal, the nature of the royalty
interest as described by the Supreme Court in Bank of Montreal v. Dynex
Petroleum Ltd., 2002 SCC 7, [2002] 1 S.C.R. 146, at para. 2 is instructive:
… [R]oyalty arrangements are common forms of
arranging exploration and production in the oil and gas
industry in Alberta. Typically, the owner of minerals in
situ will lease to a potential producer the right to extract
such minerals. This right is known as a working interest.
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is any equity in the property; and whether the parties are acting in good faith.

A royalty is an unencumbered share or fractional
interest in the gross production of such working
interest. A lessor’s royalty is a royalty granted to (or
reserved by) the initial lessor. An overriding royalty or a
gross overriding royalty is a royalty granted normally by
the owner of a working interest to a third party in
exchange for consideration which could include, but is
not limited to, money or services (e.g., drilling or
geological surveying) (G. J. Davies, “The Legal
Characterization of Overriding Royalty Interests in Oil
and Gas” (1972), 10 Alta. L. Rev. 232, at p. 233). The
rights and obligations of the two types of royalties are
identical. The only difference is to whom the royalty was
initially granted. [Italics in original; underlining added.]
[113]

Thus, a GOR is an interest in the gross product extracted from the

land, not a fixed monetary sum. While the GOR, like a fee simple interest, may
be capable of being valued at a point in time, this does not transform the
substance of the interest into one that is concerned with a fixed monetary sum
rather than an element of the property itself. The interest represented by the
GOR is an ownership in the product of the mining claim, either payable by a
share of the physical product or a share of revenues. In other words, the GOR
carves out an overriding entitlement to an amount of the property interest held
by the owner of the mining claims.
[114]

The Receiver submits that the realities of commerce and business

efficacy in this case are that the mining claims were unsaleable without
impairment of the GORs. That may be, but the imperatives of the mining claim
owner should not necessarily trump the interest of the owner of the GORs.
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[115]

Given the nature of 235 Co.’s interest and the absence of any

consideration of the equities. The motion judge erred in granting an order
extinguishing 235 Co.’s GORs.
[116]

Having concluded that the court had the jurisdiction to grant a

vesting order but the motion judge erred in granting a vesting order
extinguishing an interest in land in the nature of the GORs, I must then consider
whether the appellant failed to preserve its rights such that it is precluded from
persuading this court that the order granted by the motion judge ought to be set
aside.
C. 235 Co.’s Appeal of the Motion Judge’s Order
[117]

235 Co. served its notice of appeal on November 3, 2016, more than

a week after the transaction had closed on October 26, 2016.
[118]

Third Eye had originally argued that 235 Co.’s appeal was moot

because the vesting order was spent when it was registered on title and the
conveyance was effected. It relied on this court’s decision in Regal
Constellation in that regard.
[119]

Justice Lauwers wrote that additional submissions were required in

the face of the conclusion that 235 Co.’s GORs were interests in land: First
Reasons, at para. 21. He queried whether it was appropriate for the court-
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appointed receiver to close the transaction when the parties were aware that

para. 22.
[120]

There are three questions to consider in addressing what, if any,

remedy is available to 235 Co. in these circumstances:
(1) What appeal period applies to 235 Co.’s appeal of the sale approval
and vesting order;
(2) Was it permissible for the Receiver to close the transaction in the face
of 235 Co.’s October 26, 2016 communication to the Receiver that “an
appeal is under consideration”; and
(3) Does 235 Co. nonetheless have a remedy available under the Land
Titles Act, R.S.O. 1990, c. L.5?
(1) The Applicable Appeal Period
[121]

The Receiver was appointed under s. 101 of the CJA and s. 243 of

the BIA. The motion judge’s decision approving the sale and vesting the
property in Third Eye was released through reasons dated October 5, 2016.
[122]

Under the CJA, the appeal would be governed by the Rules of Civil

Procedure, r. 61.04(1) which provides for a 30 day period from which to appeal
a final order to the Court of Appeal. In addition, the appellant would have had to
have applied for a stay of proceedings.

2019 ONCA 508 (CanLII)

235 Co. was considering an appeal prior to the closing of the transaction: at

Page: 53

[123]

In contrast, under the BIA, s. 183(2) provides that courts of appeal

ordinary procedures except as varied by” the BIA or the BIA Rules, to hear and
determine appeals. An appeal lies to the Court of Appeal if the point at issue
involves future rights; if the order or decision is likely to affect other cases of a
similar nature in the bankruptcy proceedings; if the property involved in the
appeal exceeds in value $10,000; from the grant of or refusal to grant a
discharge if the aggregate unpaid claims of creditors exceed $5,000; and in any
other case by leave of a judge of the Court of Appeal: BIA, s. 193. Given the
nature of the dispute and the value in issue, no leave was required and indeed,
none of the parties took the position that it was. There is therefore no need to
address that issue.
[124]

Under r. 31 of the BIA Rules, a notice of appeal must be filed “within

10 days after the day of the order or decision appealed from, or within such
further time as a judge of the court of appeal stipulates.”
[125]

The 10 days runs from the day the order or decision was rendered:

Moss (Bankrupt), Re (1999), 138 Man. R. (2d) 318 (C.A., in Chambers), at para.
2; Re Koska, 2002 ABCA 138, 303 A.R. 230, at para. 16; CWB Maxium
Financial Inc. v. 6934235 Manitoba Ltd. (c.o.b. White Cross Pharmacy
Wolseley), 2019 MBCA 28 (in Chambers), at para. 49. This is clear from the fact
that both r. 31 and s. 193 speak of “order or decision” (emphasis added). If an
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entered and issued order were required, there would be no need for this

from the date of pronouncement of the decision, not from the date the order is
signed and entered”: Re Koska, at para. 16.
[126]

Although there are cases where parties have conceded that the BIA

appeal provisions apply in the face of competing provincial statutory provisions
(see e.g. Ontario Wealth Management Corp. v. SICA Masonry and General
Contracting Ltd., 2014 ONCA 500, 323 O.A.C. 101 (in Chambers), at para. 36
and Impact Tool & Mould Inc. v. Impact Tool & Mould Inc. Estate, 2013 ONCA
697, at para. 1), until recently, no Ontario case had directly addressed this
point.
[127]

Relying on first principles, as noted by Donald J.M. Brown in Civil

Appeals (Toronto: Carswell, 2019), at 2:1120, “where federal legislation
occupies the field by providing a procedure for an appeal, those provisions
prevail over provincial legislation providing for an appeal.” Parliament has
jurisdiction over procedural law in bankruptcy and hence can provide for
appeals: Re Solloway Mills & Co. Ltd., In Liquidation, Ex Parte I.W.C. Solloway

10

Ontario Wealth Managements Corporation v. Sica Masonry and General Contracting Ltd., 2014 ONCA
500, 323 O.A.C. 101 (in Chambers) a decision of a single judge of this court, states, at para. 5, that a
signed, issued, and entered order is required. This is generally the case in civil proceedings unless
displaced, as here by a statutory provision. Re Smoke (1989), 77 C.B.R. (N.S.) 263 (Ont. C.A.), that is
relied upon and cited in Ontario Wealth Managements Corporation, does not address this issue.
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(1934), [1935] O.R. 37 (C.A.). Where there is an operational or purposive

timing of an appeal, the doctrine of federal paramountcy applies and the federal
bankruptcy rules govern: see Canada (Superintendent of Bankruptcy) v. 407
ETR Concession Company Limited., 2013 ONCA 769, 118 O.R. (3d) 161, at
para. 59, aff’d 2015 SCC 52, [2015] 3 S.C.R. 397; Alberta (Attorney General) v.
Moloney, 2015 SCC 51, [2015] 3 S.C.R. 327, at para. 16.
[128]

In Business Development Bank of Canada v. Astoria Organic

Matters Ltd., 2019 ONCA 269, Zarnett J.A. wrote that the appeal route is
dependent on the jurisdiction pursuant to which the order was granted. In that
case, the appellant was appealing from the refusal of a judge to grant leave to
sue the receiver who was stated to have been appointed pursuant to s. 101 of
the CJA and s. 243 of the BIA. There was no appeal from the receivership order
itself. Thus, to determine the applicable appeal route for the refusal to grant
leave, the court was required to determine the source of the power to impose a
leave to sue requirement in a receivership order. Zarnett J.A. determined that
by necessary implication, Parliament must be taken to have clothed the court
with the power to require leave to sue a receiver appointed under s. 243(1) of
the BIA and federal paramountcy dictated that the BIA appeal provisions apply.
[129]

Here, 235 Co.’s appeal is from the sale approval order, of which the

vesting order is a component. Absent a sale, there could be no vesting order.

2019 ONCA 508 (CanLII)

inconsistency between the federal bankruptcy rules and provincial rules on the

Page: 56

The jurisdiction of the court to approve the sale, and thus issue the sale

[130]

Furthermore, as 235 Co. had known for a considerable time, there

could be no sale to Third Eye in the absence of extinguishment of the GORs
and Algoma’s royalty rights; this was a condition of the sale that was approved
by the motion judge. The appellant was stated to be unopposed to the sale but
in essence opposed the sale condition requiring the extinguishment. Clearly the
jurisdiction to grant the approval of the sale emanated from the BIA, and as I
have discussed, so did the vesting component; it was incidental and ancillary to
the approval of the sale. It would make little sense to split the two elements of
the order in these circumstances. The essence of the order was anchored in the
BIA.
[131]

Accordingly, I conclude that the appeal period was 10 days as

prescribed by r. 31 of the BIA Rules and ran from the date of the motion judge’s
decision of October 5, 2016. Thus, on a strict application of the BIA Rules, 235
Co.’s appeal was out of time. However, in the circumstances of this case it is
relevant to consider first whether it was appropriate for the Receiver to close the
transaction in the face of 235 Co.’s assertion that an appeal was under
consideration and, second, although only sought in oral submissions in reply at
the hearing of the second stage of this appeal, whether 235 Co. should be
granted an extension of time to appeal.
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The Receiver argues that it was appropriate for it to close the

transaction in the face of a threatened appeal because the appeal period had
expired when the appellant advised the Receiver that it was contemplating an
appeal (without having filed a notice of appeal or a request for leave) and the
Receiver was bound by the provisions of the purchase and sale agreement and
the order of the motion judge, which was not stayed, to close the transaction.
[133]

Generally speaking, as a matter of professional courtesy, a

potentially preclusive step ought not to be taken when a party is advised of a
possible pending appeal. However, here the Receiver’s conduct in closing the
transaction must be placed in context.
[134]

235 Co. had known of the terms of the agreement of purchase and

sale and the request for an order extinguishing its GORs for over a month, and
of the motion judge’s decision for just under a month before it served its notice
of appeal. Before October 26, 2016, it had never expressed an intention to
appeal either informally or by serving a notice of appeal, nor did it ever bring a
motion for a stay of the motion judge’s decision or seek an extension of time to
appeal.
[135]

Having had the agreement of purchase and sale at least since it was

served with the Receiver’s motion record seeking approval of the transaction,
235 Co. knew that time was of the essence. Moreover, it also knew that the
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Receiver was directed by the court to take such steps as were necessary for the

approved by the motion judge pursuant to para. 2 of the draft court order
included in the motion record.
[136]

The principal of 235 Co. had been the original prospector of Dianor.

235 Co. never took issue with the proposed sale to Third Eye. The Receiver
obtained a valuation of Dianor’s mining claims and the valuator concluded that
they had a total value of $1 million to $2 million, with 235 Co.’s GORs having a
value of between $150,000 and $300,000, and Algoma’s royalties having a
value of $70,000 to $140,000. No evidence of any competing valuation was
adduced by 235 Co.
[137]

Algoma agreed to a payment of $150,000 but 235 Co. wanted more

than the $250,000 offered. The motion judge, who had been supervising the
receivership, stated that 235 Co. acknowledged that the sum of $250,000
represented the fair market value: at para. 15. He made a finding at para. 38 of
his reasons that the principal of 235 Co. was “not entitled to exercise tactical
positions to tyrannize the majority by refusing to agree to a reasonable amount
for the royalty rights.” In obiter, the motion judge observed that he saw “no
reason in logic … why the jurisdiction would not be the same whether the
royalty rights were or were not an interest in land”: at para. 40. Furthermore, the
appellant knew of the motion judge’s reasons for decision since October 5,
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2016 and did nothing that suggested any intention to appeal until about three

[138]

As noted by the Receiver, it is in the interests of the efficient

administration of receivership proceedings that aggrieved stakeholders act
promptly and definitively to challenge a decision they dispute. This principle is in
keeping with the more abbreviated time period found in the BIA Rules. Blair J.A.
in Regal Constellation, at para. 49, stated that “[t]hese matters ought not to be
determined on the basis that ‘the race is to the swiftest’”. However, that should
not be taken to mean that the race is adjusted to the pace of the slowest.
[139]

For whatever reasons, 235 Co. made a tactical decision to take no

steps to challenge the motion judge’s decision and took no steps to preserve
any rights it had. It now must absorb the consequences associated with that
decision. This is not to say that the Receiver’s conduct would always be
advisable. Absent some emergency that has been highlighted in its Receiver’s
report to the court that supports its request for a vesting order, a Receiver
should await the expiry of the 10 day appeal period before closing the sale
transaction to which the vesting order relates.
[140]

Given the context and history of dealings coupled with the actual

expiry of the appeal period, I conclude that it was permissible for the Receiver
to close the transaction. In my view, the appeal by 235 Co. was out of time.
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(3) Remedy is not Merited
As mentioned, in oral submissions in reply, 235 Co. sought an

extension of time to appeal nunc pro tunc. It further requested that this court
exercise its discretion and grant an order pursuant to ss. 159 and 160 of the
Land Titles Act rectifying the title and granting an order directing the Minings
Claim Recorder to rectify the provincial register so that 235 Co.’s GORs are
reinstated. The Receiver resists this relief. Third Eye does not oppose the relief
requested by 235 Co. provided that the compensation paid to 235 Co. and
Algoma is repaid. However, counsel for the Monitor for Algoma states that the
$150,000 it received for Algoma’s royalty rights has already been disbursed by
the Monitor to Algoma.
[142]

The rules and jurisprudence surrounding extensions of time in

bankruptcy proceedings is discussed in Lloyd W. Houlden, Geoffrey B.
Morawetz & Janis P. Sarra, Bankruptcy and Insolvency Law of Canada, 4th ed.,
loose-leaf (Toronto: Thomson Reuters, 2009). Rule 31(1) of the BIA Rules
provides that a judge of the Court of Appeal may extend the time to appeal. The
authors write, at pp. 8-20-8-21:
The court ought not lightly to interfere with the time limit
fixed for bringing appeals, and special circumstances
are required before the court will enlarge the time …
In deciding whether the time for appealing should be
extended, the following matters have been held to be
relevant:
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(2) The appellant informed the respondent, either
expressly or impliedly, of the intention to appeal;
(3) There was a continuous intention to appeal during
the period when the appeal should have been
commenced;
(4) There is a sufficient reason why, within the 10 day
period, a notice of appeal was not filed…;
(5) The respondent will not be prejudiced by
extending the time;
(6) There is an arguable ground or grounds of
appeal;
(7) It is in the interest of justice, i.e., the interest of
the parties, that an extension be granted.
[Citations omitted.]
[143]

These factors are somewhat similar to those considered by this court

when an extension of time is sought under r. 3.02 of the Rules of Civil
Procedure: did the appellant form a bona fide intention to appeal within the
relevant time period; the length of and explanation for the delay; prejudice to the
respondents; and the merits of the appeal. The justice of the case is the
overarching principle: see Enbridge Gas Distributions Inc. v. Froese, 2013
ONCA 131, 114 O.R. (3d) 636 (in Chambers), at para. 15.
[144]

There is no evidence that 235 Co. formed an intention to appeal

within the applicable appeal period, and there is no explanation for that failure.
The appellant did not inform the respondents either expressly or impliedly that it
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was intending to appeal. At best, it advised the Receiver that an appeal was

fact that it, and others, might have thought that a longer appeal period was
available is not compelling seeing that 235 Co. had known of the position of the
respondents and the terms of the proposed sale since at least August 2016 and
did nothing to suggest any intention to appeal if 235 Co. proved to be
unsuccessful on the motion. Although the merits of the appeal as they relate to
its interest in the GORs favour 235 Co.’s case, the justice of the case does not.
I so conclude for the following reasons.
1. 235 Co. sat on its rights and did nothing for too long knowing that others
would be relying on the motion judge’s decision.
2. 235 Co. never opposed the sale approval despite knowing that the only
offers that ever resulted from the court approved bidding process required that
the GORs and Algoma’s royalties be significantly reduced or extinguished.
3. Even if I were to accept that the Rules of Civil Procedure governed the
appeal, which I do not, 235 Co. never sought a stay of the motion judge’s order
under the Rules of Civil Procedure. Taken together, this supports the inference
that 235 Co. did not form an intention to appeal at the relevant time and
ultimately only served a notice of appeal as a tactical manoeuvre to engineer a
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bigger payment from Third Eye. As found by the motion judge, 235 Co. ought

4. The Receiver obtained a valuation of the mining claims that concluded that
the value of 235 Co.’s GORs was between $150,000 and $300,000. Before the
motion judge, 235 Co. acknowledged that the payment of $250,000
represented the fair market value of its GORs. Furthermore, it filed no valuation
evidence to the contrary. Any prejudice to 235 Co. is therefore attenuated. It
has been paid the value of its interest.
5. Although there are no subsequent registrations on title other than Third Eye’s
assignee, Algoma’s Monitor has been paid for its royalty interest and the funds
have been distributed to Algoma. Third Eye states that if the GORs are
reinstated, so too should the payments it made to 235 Co. and Algoma. Algoma
has been under CCAA protection itself and, not surprisingly, does not support
an unwinding of the transaction.
[145]

I conclude that the justice of the case does not warrant an extension

of time. I therefore would not grant 235 Co. an extension of time to appeal nunc
pro tunc.
[146]

While 235 Co. could have separately sought a discretionary remedy

under the Land Titles Act for rectification of title in the manner contemplated in
Regal Constellation, at paras. 39, 45, for the same reasons I also would not
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exercise my discretion or refer the matter back to the motion judge to grant an

an order directing the Mining Claims Recorder to rectify the provincial register
so that 235 Co.’s GORs are reinstated.
Disposition
[147]

In conclusion, the motion judge had jurisdiction pursuant to s. 243(1)

of the BIA to grant a sale approval and vesting order. Given the nature of the
GORs the motion judge erred in concluding that it was appropriate to extinguish
them from title. However, 235 Co. failed to appeal on a timely basis within the
time period prescribed by the BIA Rules and the justice of the case does not
warrant an extension of time. I also would not exercise my discretion to grant
any remedy to 235 Co. under any other statutory provision. Accordingly, it is
entitled to the $250,000 payment it has already received and that its counsel is
holding in escrow.
[148]

For these reasons, the appeal is dismissed. As agreed by the

parties, I would order Third Eye to pay costs of $30,000 to 235 Co. in respect of
the first stage of the appeal and that all parties with the exception of the
Receiver bear their own costs of the second stage of the appeal. I would permit
the Receiver to make brief written submissions on its costs within 10 days of the
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release of these reasons and the other parties to reply if necessary within 10

Released: “SEP” JUN 19, 2019
“S.E. Pepall J.A.”
“I agree. P. Lauwers J.A.”
“I agree. Grant Huscroft J.A.”
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days thereafter.
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ONTARIO
Court of Appeal for Ontario
Goodman, McKinlay and Galligan JJ.A.
July 3, 1991

Debtor and creditor -- Receivers -- Court-appointed receiver
accepting offer to purchase assets against wishes of secured
creditors -- Receiver acting properly and prudently -- Wishes
of creditors not determinative -- Court approval of sale
confirmed on appeal.
Air Toronto was a division of Soundair. In April 1990, one of
Soundair's creditors, the Royal Bank, appointed a receiver to
operate Air Toronto and sell it as a going concern. The
receiver was authorized to sell Air Toronto to Air Canada, or,
if that sale could not be completed, to negotiate and sell Air
Toronto to another person. Air Canada made an offer which the
receiver rejected. The receiver then entered into negotiations
with Canadian Airlines International (Canadian); two
subsidiaries of Canadian, Ontario Express Ltd. and Frontier
Airlines Ltd., made an offer to purchase on March 6, 1991 (the
OEL offer). Air Canada and a creditor of Soundair, CCFL,
presented an offer to purchase to the receiver on March 7, 1991
through 922, a company formed for that purpose (the 922 offer).
The receiver declined the 922 offer because it contained an
unacceptable condition and accepted the OEL offer. 922 made a
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Royal Bank of Canada v. Soundair Corp., Canadian Pension
Capital Ltd. and Canadian Insurers Capital Corp.

Held, the appeal should be dismissed.
Per Galligan J.A.: When deciding whether a receiver has acted
providently, the court should examine the conduct of the
receiver in light of the information the receiver had when it
agreed to accept an offer, and should be very cautious before
deciding that the receiver's conduct was improvident based upon
information which has come to light after it made its decision.
The decision to sell to OEL was a sound one in the
circumstances faced by the receiver on March 8, 1991. Prices in
other offers received after the receiver has agreed to a sale
have relevance only if they show that the price contained in
the accepted offer was so unreasonably low as to demonstrate
that the receiver was improvident in accepting it. If they do
not do so, they should not be considered upon a motion to
confirm a sale recommended by a court-appointed receiver. If
the 922 offer was better than the OEL offer, it was only
marginally better and did not lead to an inference that the
disposition strategy of the receiver was improvident.
While the primary concern of a receiver is the protecting of
the interests of creditors, a secondary but important
consideration is the integrity of the process by which the sale
is effected. The court must exercise extreme caution before it
interferes with the process adopted by a receiver to sell an
unusual asset. It is important that prospective purchasers know
that, if they are acting in good faith, bargain seriously with
a receiver and enter into an agreement with it, a court will
not lightly interfere with the commercial judgment of the
receiver to sell the asset to them.
The failure of the receiver to give an offering memorandum to
those who expressed an interest in the purchase of Air Toronto
did not result in the process being unfair, as there was no
proof that if an offering memorandum had been widely
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second offer, which was virtually identical to the first one
except that the unacceptable condition had been removed. In
proceedings before Rosenberg J., an order was made approving
the sale of Air Toronto to OEL and dismissing the 922 offer.
CCFL appealed.

The fact that the 922 offer was supported by Soundair's
secured creditors did not mean that the court should have given
effect to their wishes. Creditors who asked the court to
appoint a receiver to dispose of assets (and therefore
insulated themselves from the risks of acting privately) should
not be allowed to take over control of the process by the
simple expedient of supporting another purchaser if they do not
agree with the sale by the receiver. If the court decides that
a court-appointed receiver has acted providently and properly
(as the receiver did in this case), the views of creditors
should not be determinative.
Per McKinlay J.A. (concurring in the result): While the
procedure carried out by the receiver in this case was
appropriate, given the unfolding of events and the unique
nature of the assets involved, it was not a procedure which was
likely to be appropriate in many receivership sales.
Per Goodman J.A. (dissenting): The fact that a creditor has
requested an order of the court appointing a receiver does not
in any way diminish or derogate from his right to obtain the
maximum benefit to be derived from any disposition of the
debtor's assets. The creditors in this case were convinced that
acceptance of the 922 offer was in their best interest and the
evidence supported that belief. Although the receiver acted in
good faith, the process which it used was unfair insofar as 922
was concerned and improvident insofar as the secured creditors
were concerned.
Cases referred to
Beauty Counsellors of Canada Ltd. (Re) (1986), 58 C.B.R.
(N.S.) 237 (Ont. Bkcy.); British Columbia Development Corp.
v. Spun Cast Industries Inc. (1977), 5 B.C.L.R. 94, 26 C.B.R.
(N.S.) 28 (S.C.); Cameron v. Bank of Nova Scotia (1981), 38
C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.);
Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 22 C.P.C.
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distributed among persons qualified to have purchased Air
Toronto, a viable offer would have come forth from a party
other than 922 or OEL.

Statutes referred to
Employment Standards Act, R.S.O. 1980, c. 137
Environmental Protection Act, R.S.O. 1980, c. 141

APPEAL from the judgment of the General Division, Rosenberg
J., May 1, 1991, approving the sale of an airline by a
receiver.

J.B. Berkow and Steven H. Goldman, for appellants.
John T. Morin, Q.C., for Air Canada.
L.A.J. Barnes and Lawrence E. Ritchie, for Royal Bank of
Canada.
Sean F. Dunphy and G.K. Ketcheson for Ernst & Young Inc.,
receiver of Soundair Corp., respondent.
W.G. Horton, for Ontario Express Ltd.
Nancy J. Spies, for Frontier Air Ltd.

GALLIGAN J.A.:-- This is an appeal from the order of
Rosenberg J. made on May 1, 1991 (Gen. Div.). By that order, he
approved the sale of Air Toronto to Ontario Express Limited and
Frontier Air Limited and he dismissed a motion to approve an
offer to purchase Air Toronto by 922246 Ontario Limited.
It is necessary at the outset to give some background to the
dispute. Soundair Corporation (Soundair) is a corporation
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(2d) 131, 67 C.B.R. (N.S.) 320 (note), 39 D.L.R. (4th) 526
(H.C.J.); Salima Investments Ltd. v. Bank of Montreal
(1985), 41 Alta. L.R. (2d) 58, 65 A.R. 372, 59 C.B.R. (N.S.)
242, 21 D.L.R. (4th) 473 (C.A.); Selkirk (Re) (1986), 58 C.B.R.
(N.S.) 245 (Ont. Bkcy.); Selkirk (Re) (1987), 64 C.B.R.
(N.S.) 140 (Ont. Bkcy.)

In the latter part of 1989 and the early part of 1990,
Soundair was in financial difficulty. Soundair has two secured
creditors who have an interest in the assets of Air Toronto.
The Royal Bank of Canada (the Royal Bank) is owed at least
$65,000,000. The appellants Canadian Pension Capital Limited
and Canadian Insurers Capital Corporation (collectively called
CCFL) are owed approximately $9,500,000. Those creditors will
have a deficiency expected to be in excess of $50,000,000 on
the winding-up of Soundair.
On April 26, 1990, upon the motion of the Royal Bank, O'Brien
J. appointed Ernst & Young Inc. (the receiver) as receiver of
all of the assets, property and undertakings of Soundair. The
order required the receiver to operate Air Toronto and sell it
as a going concern. Because of the close relationship between
Air Toronto and Air Canada, it was contemplated that the
receiver would obtain the assistance of Air Canada to operate
Air Toronto. The order authorized the receiver:
(b) to enter into contractual arrangements with Air Canada to
retain a manager or operator, including Air Canada, to manage
and operate Air Toronto under the supervision of Ernst
& Young Inc. until the completion of the sale of Air Toronto
to Air Canada or other person ...
Also because of the close relationship, it was expected that
Air Canada would purchase Air Toronto. To that end, the order
of O'Brien J. authorized the receiver:
(c) to negotiate and do all things necessary or desirable to
complete a sale of Air Toronto to Air Canada and, if a sale
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engaged in the air transport business. It has three divisions.
One of them is Air Toronto. Air Toronto operates a scheduled
airline from Toronto to a number of mid-sized cities in the
United States of America. Its routes serve as feeders to
several of Air Canada's routes. Pursuant to a connector
agreement, Air Canada provides some services to Air Toronto and
benefits from the feeder traffic provided by it. The
operational relationship between Air Canada and Air Toronto is
a close one.

Over a period of several weeks following that order,
negotiations directed towards the sale of Air Toronto took
place between the receiver and Air Canada. Air Canada had an
agreement with the receiver that it would have exclusive
negotiating rights during that period. I do not think it is
necessary to review those negotiations, but I note that Air
Canada had complete access to all of the operations of Air
Toronto and conducted due diligence examinations. It became
thoroughly acquainted with every aspect of Air Toronto's
operations.
Those negotiations came to an end when an offer made by Air
Canada on June 19, 1990, was considered unsatisfactory by the
receiver. The offer was not accepted and lapsed. Having regard
to the tenor of Air Canada's negotiating stance and a letter
sent by its solicitors on July 20, 1990, I think that the
receiver was eminently reasonable when it decided that there
was no realistic possibility of selling Air Toronto to Air
Canada.
The receiver then looked elsewhere. Air Toronto's feeder
business is very attractive, but it only has value to a
national airline. The receiver concluded reasonably, therefore,
that it was commercially necessary for one of Canada's two
national airlines to be involved in any sale of Air Toronto.
Realistically, there were only two possible purchasers whether
direct or indirect. They were Air Canada and Canadian Airlines
International.
It was well known in the air transport industry that Air
Toronto was for sale. During the months following the collapse
of the negotiations with Air Canada, the receiver tried
unsuccessfully to find viable purchasers. In late 1990, the
receiver turned to Canadian Airlines International, the only
realistic alternative. Negotiations began between them. Those
negotiations led to a letter of intent dated February 11, 1991.
On March 6, 1991, the receiver received an offer from Ontario
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to Air Canada cannot be completed, to negotiate and sell Air
Toronto to another person, subject to terms and conditions
approved by this Court.

In the meantime, Air Canada and CCFL were having discussions
about making an offer for the purchase of Air Toronto. They
formed 922246 Ontario Limited (922) for the purpose of
purchasing Air Toronto. On March 1, 1991, CCFL wrote to the
receiver saying that it proposed to make an offer. On March 7,
1991, Air Canada and CCFL presented an offer to the receiver in
the name of 922. For convenience, its offers are called the 922
offers.
The first 922 offer contained a condition which was
unacceptable to the receiver. I will refer to that condition in
more detail later. The receiver declined the 922 offer and on
March 8, 1991, accepted the OEL offer. Subsequently, 922
obtained an order allowing it to make a second offer. It then
submitted an offer which was virtually identical to that of
March 7, 1991, except that the unacceptable condition had been
removed.
The proceedings before Rosenberg J. then followed. He
approved the sale to OEL and dismissed a motion for the
acceptance of the 922 offer. Before Rosenberg J., and in this
court, both CCFL and the Royal Bank supported the acceptance of
the second 922 offer.
There are only two issues which must be resolved in this
appeal. They are:
(1) Did the receiver act properly when it entered into an
agreement to sell Air Toronto to OEL?
(2) What effect does the support of the 922 offer by the
secured creditors have on the result?

I will deal with the two issues separately.
I.

DID THE RECEIVER ACT PROPERLY
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Express Limited and Frontier Airlines Limited, who are
subsidiaries of Canadian Airlines International. This offer is
called the OEL offer.

Before dealing with that issue there are three general
observations which I think I should make. The first is that the
sale of an airline as a going concern is a very complex
process. The best method of selling an airline at the best
price is something far removed from the expertise of a court.
When a court appoints a receiver to use its commercial
expertise to sell an airline, it is inescapable that it intends
to rely upon the receiver's expertise and not upon its own.
Therefore, the court must place a great deal of confidence in
the actions taken and in the opinions formed by the receiver.
It should also assume that the receiver is acting properly
unless the contrary is clearly shown. The second observation is
that the court should be reluctant to second-guess, with the
benefit of hindsight, the considered business decisions made by
its receiver. The third observation which I wish to make is
that the conduct of the receiver should be reviewed in the
light of the specific mandate given to him by the court.
The order of O'Brien J. provided that if the receiver could
not complete the sale to Air Canada that it was "to negotiate
and sell Air Toronto to another person". The court did not say
how the receiver was to negotiate the sale. It did not say it
was to call for bids or conduct an auction. It told the
receiver to negotiate and sell. It obviously intended, because
of the unusual nature of the asset being sold, to leave the
method of sale substantially in the discretion of the receiver.
I think, therefore, that the court should not review minutely
the process of the sale when, broadly speaking, it appears to
the court to be a just process.
As did Rosenberg J., I adopt as correct the statement made by
Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R.
(2d) 87, 39 D.L.R. (4th) 526 (H.C.J.), at pp. 92-94 O.R.,
pp. 531-33 D.L.R., of the duties which a court must perform
when deciding whether a receiver who has sold a property acted
properly. When he set out the court's duties, he did not put
them in any order of priority, nor do I. I summarize those
duties as follows:
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IN AGREEING TO SELL TO OEL?

1. It should consider whether the receiver has made a
sufficient effort to get the best price and has not acted
improvidently.

3. It should consider the efficacy and integrity of the process
by which offers are obtained.
4. It should consider whether there has been unfairness in the
working out of the process.

I intend to discuss the performance of those duties
separately.
1. Did the receiver make a sufficient effort to get the best
price and did it act providently?
Having regard to the fact that it was highly unlikely that a
commercially viable sale could be made to anyone but the two
national airlines, or to someone supported by either of them,
it is my view that the receiver acted wisely and reasonably
when it negotiated only with Air Canada and Canadian Airlines
International. Furthermore, when Air Canada said that it would
submit no further offers and gave the impression that it would
not participate further in the receiver's efforts to sell, the
only course reasonably open to the receiver was to negotiate
with Canadian Airlines International. Realistically, there was
nowhere else to go but to Canadian Airlines International. In
doing so, it is my opinion that the receiver made sufficient
efforts to sell the airline.
When the receiver got the OEL offer on March 6, 1991, it was
over ten months since it had been charged with the
responsibility of selling Air Toronto. Until then, the receiver
had not received one offer which it thought was acceptable.
After substantial efforts to sell the airline over that period,
I find it difficult to think that the receiver acted
improvidently in accepting the only acceptable offer which it
had.
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2. It should consider the interests of all parties.

When deciding whether a receiver had acted providently, the
court should examine the conduct of the receiver in light of
the information the receiver had when it agreed to accept an
offer. In this case, the court should look at the receiver's
conduct in the light of the information it had when it made its
decision on March 8, 1991. The court should be very cautious
before deciding that the receiver's conduct was improvident
based upon information which has come to light after it made
its decision. To do so, in my view, would derogate from the
mandate to sell given to the receiver by the order of O'Brien
J. I agree with and adopt what was said by Anderson J. in Crown
Trust v. Rosenberg, supra, at p. 112 O.R., p. 551 D.L.R.:
Its decision was made as a matter of business
the elements then available to it. It is of the
of a receiver's function to make such judgments
making of them to act seriously and responsibly
prepared to stand behind them.

judgment on
very essence
and in the
so as to be

If the court were to reject the recommendation of the
Receiver in any but the most exceptional circumstances, it
would materially diminish and weaken the role and function of
the Receiver both in the perception of receivers and in the
perception of any others who might have occasion to deal with
them. It would lead to the conclusion that the decision of
the Receiver was of little weight and that the real decision
was always made upon the motion for approval. That would be a
consequence susceptible of immensely damaging results to the
disposition of assets by court-appointed receivers.
(Emphasis added)
I also agree with and adopt what was said by Macdonald J.A.
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On March 8, 1991, the date when the receiver accepted the OEL
offer, it had only two offers, the OEL offer which was
acceptable, and the 922 offer which contained an unacceptable
condition. I cannot see how the receiver, assuming for the
moment that the price was reasonable, could have done anything
but accept the OEL offer.

In my opinion if the decision of the receiver to enter into
an agreement of sale, subject to court approval, with respect
to certain assets is reasonable and sound under the
circumstances at the time existing it should not be set aside
simply because a later and higher bid is made. To do so would
literally create chaos in the commercial world and receivers
and purchasers would never be sure they had a binding
agreement.
(Emphasis added)
On March 8, 1991, the receiver had two offers. One was the
OEL offer which it considered satisfactory but which could be
withdrawn by OEL at any time before it was accepted. The
receiver also had the 922 offer which contained a condition
that was totally unacceptable. It had no other offers. It was
faced with the dilemma of whether it should decline to accept
the OEL offer and run the risk of it being withdrawn, in the
hope that an acceptable offer would be forthcoming from 922. An
affidavit filed by the president of the receiver describes the
dilemma which the receiver faced, and the judgment made in the
light of that dilemma:
24. An asset purchase agreement was received by Ernst & Young
on March 7, 1991 which was dated March 6, 1991. This
agreement was received from CCFL in respect of their offer to
purchase the assets and undertaking of Air Toronto. Apart
from financial considerations, which will be considered in a
subsequent affidavit, the Receiver determined that it would
not be prudent to delay acceptance of the OEL agreement to
negotiate a highly uncertain arrangement with Air Canada and
CCFL. Air Canada had the benefit of an "exclusive" in
negotiations for Air Toronto and had clearly indicated its
intention to take itself out of the running while ensuring
that no other party could seek to purchase Air Toronto and
maintain the Air Canada connector arrangement vital to its
survival. The CCFL offer represented a radical reversal of
this position by Air Canada at the eleventh hour. However, it
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in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1,
45 N.S.R. (2d) 303 (C.A.), at p. 11 C.B.R., p. 314 N.S.R.:

(Emphasis added)
I am convinced that the decision made was a sound one in the
circumstances faced by the receiver on March 8, 1991.
I now turn to consider whether the price contained in the OEL
offer was one which it was provident to accept. At the outset,
I think that the fact that the OEL offer was the only
acceptable one available to the receiver on March 8, 1991,
after ten months of trying to sell the airline, is strong
evidence that the price in it was reasonable. In a
deteriorating economy, I doubt that it would have been wise to
wait any longer.
I mentioned earlier that, pursuant to an order, 922 was
permitted to present a second offer. During the hearing of the
appeal, counsel compared at great length the price contained in
the second 922 offer with the price contained in the OEL offer.
Counsel put forth various hypotheses supporting their
contentions that one offer was better than the other.
It is my opinion that the price contained in the 922 offer is
relevant only if it shows that the price obtained by the
Receiver in the OEL offer was not a reasonable one. In Crown
Trust v. Rosenberg, supra, Anderson J., at p. 113 O.R., p. 551
D.L.R., discussed the comparison of offers in the following
way:
No doubt, as the cases have indicated, situations might arise
where the disparity was so great as to call in question the
adequacy of the mechanism which had produced the offers. It
is not so here, and in my view that is substantially an end
of the matter.
In two judgments, Saunders J. considered the circumstances in
which an offer submitted after the receiver had agreed to a
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contained a significant number of conditions to closing which
were entirely beyond the control of the Receiver. As well,
the CCFL offer came less than 24 hours before signing of the
agreement with OEL which had been negotiated over a period of
months, at great time and expense.

If, for example, in this case there had been a second offer
of a substantially higher amount, then the court would have
to take that offer into consideration in assessing whether
the receiver had properly carried out his function of
endeavouring to obtain the best price for the property.
The second is Re Beauty Counsellors of Canada Ltd. (1986), 58
C.B.R. (N.S.) 237 (Ont. Bkcy.), at p. 243:
If a substantially higher bid turns up at the approval stage,
the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its
duty to endeavour to obtain the best price for the estate.
In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. Bkcy.), at
p. 142, McRae J. expressed a similar view:
The court will not lightly withhold approval of a sale by
the receiver, particularly in a case such as this where the
receiver is given rather wide discretionary authority as per
the order of Mr. Justice Trainor and, of course, where the
receiver is an officer of this court. Only in a case where
there seems to be some unfairness in the process of the sale
or where there are substantially higher offers which would
tend to show that the sale was improvident will the court
withhold approval. It is important that the court recognize
the commercial exigencies that would flow if prospective
purchasers are allowed to wait until the sale is in court for
approval before submitting their final offer. This is
something that must be discouraged.
(Emphasis added)
What those cases show is that the prices in other offers have
relevance only if they show that the price contained in the
offer accepted by the receiver was so unreasonably low as to
demonstrate that the receiver was improvident in accepting it.
I am of the opinion, therefore, that if they do not tend to
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sale should be considered by the court. The first is Re Selkirk
(1986), 58 C.B.R. (N.S.) 245 (Ont. Bkcy.), at p. 247:

If, however, the subsequent offer is so substantially higher
than the sale recommended by the receiver, then it may be that
the receiver has not conducted the sale properly. In such
circumstances, the court would be justified itself in entering
into the sale process by considering competitive bids. However,
I think that that process should be entered into only if the
court is satisfied that the receiver has not properly conducted
the sale which it has recommended to the court.
It is necessary to consider the two offers. Rosenberg J. held
that the 922 offer was slightly better or marginally better
than the OEL offer. He concluded that the difference in the two
offers did not show that the sale process adopted by the
receiver was inadequate or improvident.
Counsel for the appellants complained about the manner in
which Rosenberg J. conducted the hearing of the motion to
confirm the OEL sale. The complaint was, that when they began
to discuss a comparison of the two offers, Rosenberg J. said
that he considered the 922 offer to be better than the OEL
offer. Counsel said that when that comment was made, they did
not think it necessary to argue further the question of the
difference in value between the two offers. They complain that
the finding that the 922 offer was only marginally better or
slightly better than the OEL offer was made without them having
had the opportunity to argue that the 922 offer was
substantially better or significantly better than the OEL
offer. I cannot understand how counsel could have thought that
by expressing the opinion that the 922 offer was better,
Rosenberg J. was saying that it was a significantly or
substantially better one. Nor can I comprehend how counsel took
the comment to mean that they were foreclosed from arguing that
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show that the receiver was improvident, they should not be
considered upon a motion to confirm a sale recommended by a
court-appointed receiver. If they were, the process would be
changed from a sale by a receiver, subject to court approval,
into an auction conducted by the court at the time approval is
sought. In my opinion, the latter course is unfair to the
person who has entered bona fide into an agreement with the
receiver, can only lead to chaos, and must be discouraged.

The 922 offer provided for $6,000,000 cash to be paid on
closing with a royalty based upon a percentage of Air Toronto
profits over a period of five years up to a maximum of
$3,000,000. The OEL offer provided for a payment of $2,000,000
on closing with a royalty paid on gross revenues over a fiveyear period. In the short term, the 922 offer is obviously
better because there is substantially more cash up front. The
chances of future returns are substantially greater in the OEL
offer because royalties are paid on gross revenues while the
royalties under the 922 offer are paid only on profits. There
is an element of risk involved in each offer.
The receiver studied the two offers. It compared them and
took into account the risks, the advantages and the
disadvantages of each. It considered the appropriate
contingencies. It is not necessary to outline the factors which
were taken into account by the receiver because the manager of
its insolvency practice filed an affidavit outlining the
considerations which were weighed in its evaluation of the two
offers. They seem to me to be reasonable ones. That affidavit
concluded with the following paragraph:
24. On the basis of these considerations the Receiver has
approved the OEL offer and has concluded that it represents
the achievement of the highest possible value at this time
for the Air Toronto division of SoundAir.
The court appointed the receiver to conduct the sale of Air
Toronto and entrusted it with the responsibility of deciding
what is the best offer. I put great weight upon the opinion of
the receiver. It swore to the court which appointed it that the
OEL offer represents the achievement of the highest possible
value at this time for Air Toronto. I have not been convinced
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the offer was significantly or substantially better. If there
was some misunderstanding on the part of counsel, it should
have been raised before Rosenberg J. at the time. I am sure
that if it had been, the misunderstanding would have been
cleared up quickly. Nevertheless, this court permitted
extensive argument dealing with the comparison of the two
offers.

It follows that if Rosenberg J. was correct when he found
that the 922 offer was in fact better, I agree with him that it
could only have been slightly or marginally better. The 922
offer does not lead to an inference that the disposition
strategy of the receiver was inadequate, unsuccessful or
improvident, nor that the price was unreasonable.
I am, therefore, of the opinion that the receiver made a
sufficient effort to get the best price and has not acted
improvidently.
2. Consideration of the interests of all parties
It is well established that the primary interest is that of
the creditors of the debtor: see Crown Trust Co. v. Rosenberg,
supra, and Re Selkirk (1986, Saunders J.), supra. However, as
Saunders J. pointed out in Re Beauty Counsellors, supra, at p.
244 C.B.R., "it is not the only or overriding consideration".
In my opinion, there are other persons whose interests
require consideration. In an appropriate case, the interests of
the debtor must be taken into account. I think also, in a case
such as this, where a purchaser has bargained at some length
and doubtless at considerable expense with the receiver, the
interests of the purchaser ought to be taken into account.
While it is not explicitly stated in such cases as Crown Trust
Co. v. Rosenberg, supra, Re Selkirk (1986, Saunders J.), supra,
Re Beauty Counsellors, supra, Re Selkirk (1987, McRae J.),
supra, and Cameron, supra, I think they clearly imply that the
interests of a person who has negotiated an agreement with a
court-appointed receiver are very important.
In this case, the interests of all parties who would have an
interest in the process were considered by the receiver and by
Rosenberg J.
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that the receiver was wrong when he made that assessment. I am,
therefore, of the opinion that the 922 offer does not
demonstrate any failure upon the part of the receiver to act
properly and providently.

While it is accepted that the primary concern of a receiver
is the protecting of the interests of the creditors, there is a
secondary but very important consideration and that is the
integrity of the process by which the sale is effected. This is
particularly so in the case of a sale of such a unique asset as
an airline as a going concern.
The importance of a court protecting the integrity of the
process has been stated in a number of cases. First, I refer to
Re Selkirk (1986), supra, where Saunders J. said at p. 246
C.B.R.:
In dealing with the request for approval, the court has to
be concerned primarily with protecting the interest of the
creditors of the former bankrupt. A secondary but important
consideration is that the process under which the sale
agreement is arrived at should be consistent with commercial
efficacy and integrity.
In that connection I adopt the principles stated by
Macdonald J.A. of the Nova Scotia Supreme Court (Appeal
Division) in Cameron v. Bank of N.S. (1981), 38 C.B.R. (N.S.)
1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.), where he said at
p. 11:
In my opinion if the decision of the receiver to enter
into an agreement of sale, subject to court approval, with
respect to certain assets is reasonable and sound under the
circumstances at the time existing it should not be set aside
simply because a later and higher bid is made. To do so would
literally create chaos in the commercial world and receivers
and purchasers would never be sure they had a finding
agreement. On the contrary, they would know that other bids
could be received and considered up until the application for
court approval is heard -- this would be an intolerable
situation.
While those remarks may have been made in the context of a
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3. Consideration of the efficacy and integrity of the process
by which the offer was obtained

In Salima Investments Ltd. v. Bank of Montreal (1985), 41
Alta. L.R. (2d) 58, 21 D.L.R. (4th) 473 (C.A.), at p. 61 Alta.
L.R., p. 476 D.L.R., the Alberta Court of Appeal said that sale
by tender is not necessarily the best way to sell a business as
an ongoing concern. It went on to say that when some other
method is used which is provident, the court should not
undermine the process by refusing to confirm the sale.
Finally, I refer to the reasoning of Anderson J. in Crown
Trust Co. v. Rosenberg, supra, at p. 124 O.R., pp. 562-63
D.L.R.:
While every proper effort must always be made to assure
maximum recovery consistent with the limitations inherent in
the process, no method has yet been devised to entirely
eliminate those limitations or to avoid their consequences.
Certainly it is not to be found in loosening the entire
foundation of the system. Thus to compare the results of the
process in this case with what might have been recovered in
some other set of circumstances is neither logical nor
practical.
(Emphasis added)
It is my opinion that the court must exercise extreme caution
before it interferes with the process adopted by a receiver to
sell an unusual asset. It is important that prospective
purchasers know that, if they are acting in good faith, bargain
seriously with a receiver and enter into an agreement with it,
a court will not lightly interfere with the commercial judgment
of the receiver to sell the asset to them.
Before this court, counsel for those opposing the
confirmation of the sale to OEL suggested many different ways
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bidding situation rather than a private sale, I consider them
to be equally applicable to a negotiation process leading to
a private sale. Where the court is concerned with the
disposition of property, the purpose of appointing a receiver
is to have the receiver do the work that the court would
otherwise have to do.

The court ought not to sit as on appeal from the decision of
the Receiver, reviewing in minute detail every element of the
process by which the decision is reached. To do so would be a
futile and duplicitous exercise.
It would be a futile and duplicitous exercise for this court
to examine in minute detail all of the circumstances leading up
to the acceptance of the OEL offer. Having considered the
process adopted by the receiver, it is my opinion that the
process adopted was a reasonable and prudent one.
4. Was there unfairness in the process?
As a general rule, I do not think it appropriate for the
court to go into the minutia of the process or of the selling
strategy adopted by the receiver. However, the court has a
responsibility to decide whether the process was fair. The only
part of this process which I could find that might give even a
superficial impression of unfairness is the failure of the
receiver to give an offering memorandum to those who expressed
an interest in the purchase of Air Toronto.
I will outline the circumstances which relate to the
allegation that the receiver was unfair in failing to provide
an offering memorandum. In the latter part of 1990, as part of
its selling strategy, the receiver was in the process of
preparing an offering memorandum to give to persons who
expressed an interest in the purchase of Air Toronto. The
offering memorandum got as far as draft form, but was never
released to anyone, although a copy of the draft eventually got
into the hands of CCFL before it submitted the first 922 offer
on March 7, 1991. A copy of the offering memorandum forms part
of the record and it seems to me to be little more than
puffery, without any hard information which a sophisticated
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in which the receiver could have conducted the process other
than the way which he did. However, the evidence does not
convince me that the receiver used an improper method of
attempting to sell the airline. The answer to those submissions
is found in the comment of Anderson J. in Crown Trust Co. v.
Rosenberg, supra, at p. 109 O.R., p. 548 D.L.R.:

The offering memorandum had not been completed by February
11, 1991. On that date, the receiver entered into the letter of
intent to negotiate with OEL. The letter of intent contained a
provision that during its currency the receiver would not
negotiate with any other party. The letter of intent was
renewed from time to time until the OEL offer was received on
March 6, 1991.
The receiver did not proceed with the offering memorandum
because to do so would violate the spirit, if not the letter,
of its letter of intent with OEL.
I do not think that the conduct of the receiver shows any
unfairness towards 922. When I speak of 922, I do so in the
context that Air Canada and CCFL are identified with it. I
start by saying that the receiver acted reasonably when it
entered into exclusive negotiations with OEL. I find it strange
that a company, with which Air Canada is closely and intimately
involved, would say that it was unfair for the receiver to
enter into a time-limited agreement to negotiate exclusively
with OEL. That is precisely the arrangement which Air Canada
insisted upon when it negotiated with the receiver in the
spring and summer of 1990. If it was not unfair for Air Canada
to have such an agreement, I do not understand why it was
unfair for OEL to have a similar one. In fact, both Air Canada
and OEL in its turn were acting reasonably when they required
exclusive negotiating rights to prevent their negotiations from
being used as a bargaining lever with other potential
purchasers. The fact that Air Canada insisted upon an exclusive
negotiating right while it was negotiating with the receiver
demonstrates the commercial efficacy of OEL being given the
same right during its negotiations with the receiver. I see no
unfairness on the part of the receiver when it honoured its
letter of intent with OEL by not releasing the offering
memorandum during the negotiations with OEL.
Moreover, I am not prepared top find that 922 was in any way
prejudiced by the fact that it did not have an offering
memorandum. It made an offer on March 7, 1991, which it
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purchaser would require in order to make a serious bid.

Further evidence of the lack of prejudice which the absence
of an offering memorandum has caused 922 is found in CCFL's
stance before this court. During argument, its counsel
suggested, as a possible resolution of this appeal, that this
court should call for new bids, evaluate them and then order a
sale to the party who put in the better bid. In such a case,
counsel for CCFL said that 922 would be prepared to bid within
seven days of the court's decision. I would have thought that,
if there were anything to CCFL's suggestion that the failure to
provide an offering memorandum was unfair to 922, it would have
told the court that it needed more information before it would
be able to make a bid.
I am satisfied that Air Canada and CCFL have, and at all
times had, all of the information which they would have needed
to make what to them would be a commercially viable offer to
the receiver. I think that an offering memorandum was of no
commercial consequence to them, but the absence of one has
since become a valuable tactical weapon.
It is my opinion that there is no convincing proof that if an
offering memorandum had been widely distributed among persons
qualified to have purchased Air Toronto, a viable offer would
have come forth from a party other than 922 or OEL. Therefore,
the failure to provide an offering memorandum was neither
unfair nor did it prejudice the obtaining of a better price on
March 8, 1991, than that contained in the OEL offer. I would
not give effect to the contention that the process adopted by
the receiver was an unfair one.
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contends to this day was a better offer than that of OEL. 922
has not convinced me that if it had an offering memorandum its
offer would have been any different or any better than it
actually was. The fatal problem with the first 922 offer was
that it contained a condition which was completely unacceptable
to the receiver. The receiver properly, in my opinion, rejected
the offer out of hand because of that condition. That condition
did not relate to any information which could have conceivably
been in an offering memorandum prepared by the receiver. It was
about the resolution of a dispute between CCFL and the Royal
Bank, something the receiver knew nothing about.

The court should not proceed against the recommendations of
its Receiver except in special circumstances and where the
necessity and propriety of doing so are plain. Any other rule
or approach would emasculate the role of the Receiver and
make it almost inevitable that the final negotiation of every
sale would take place on the motion for approval.
The second is at p. 111 O.R., p. 550 D.L.R.:
It is equally clear, in my view, though perhaps not so
clearly enunciated, that it is only in an exceptional case
that the court will intervene and proceed contrary to the
Receiver's recommendations if satisfied, as I am, that the
Receiver has acted reasonably, prudently and fairly and not
arbitrarily.
In this case the receiver acted reasonably, prudently, fairly
and not arbitrarily. I am of the opinion, therefore, that the
process adopted by the receiver in reaching an agreement was a
just one.
In his reasons for judgment, after discussing the
circumstances leading to the 922 offer, Rosenberg J. said this
[at p. 31 of the reasons]:
They created a situation as of March 8, where the receiver
was faced with two offers, one of which was in acceptable
form and one of which could not possibly be accepted in its
present form. The receiver acted appropriately in accepting
the OEL offer.
I agree.
The receiver made proper and sufficient efforts to get the
best price that it could for the assets of Air Toronto. It
adopted a reasonable and effective process to sell the airline

1991 CanLII 2727 (ON CA)

There are two statements by Anderson J. contained in Crown
Trust Co. v. Rosenberg, supra, which I adopt as my own. The
first is at p. 109 O.R., p. 548 D.L.R.:

II.

THE EFFECT OF THE SUPPORT OF THE 922 OFFER
BY THE TWO SECURED CREDITORS

As I noted earlier, the 922 offer was supported before
Rosenberg J., and in this court, by CCFL and by the Royal Bank,
the two secured creditors. It was argued that, because the
interests of the creditors are primary, the court ought to give
effect to their wish that the 922 offer be accepted. I would
not accede to that suggestion for two reasons.
The first reason is related to the fact that the creditors
chose to have a receiver appointed by the court. It was open to
them to appoint a private receiver pursuant to the authority of
their security documents. Had they done so, then they would
have had control of the process and could have sold Air Toronto
to whom they wished. However, acting privately and controlling
the process involves some risks. The appointment of a receiver
by the court insulates the creditors from those risks. But
insulation from those risks carries with it the loss of control
over the process of disposition of the assets. As I have
attempted to explain in these reasons, when a receiver's sale
is before the court for confirmation the only issues are the
propriety of the conduct of the receiver and whether it acted
providently. The function of the court at that stage is not to
step in and do the receiver's work or change the sale strategy
adopted by the receiver. Creditors who asked the court to
appoint a receiver to dispose of assets should not be allowed
to take over control of the process by the simple expedient of
supporting another purchaser if they do not agree with the sale
made by the receiver. That would take away all respect for the
process of sale by a court-appointed receiver.
There can be no doubt that the interests of the creditor are
an important consideration in determining whether the receiver
has properly conducted a sale. The opinion of the creditors as

1991 CanLII 2727 (ON CA)

which was fair to all persons who might be interested in
purchasing it. It is my opinion, therefore, that the receiver
properly carried out the mandate which was given to it by the
order of O'Brien J. It follows that Rosenberg J. was correct
when he confirmed the sale to OEL.

The second reason is that, in the particular circumstances of
this case, I do not think the support of CCFL and the Royal
Bank of the 922 offer is entitled to any weight. The support
given by CCFL can be dealt with summarily. It is a co-owner of
922. It is hardly surprising and not very impressive to hear
that it supports the offer which it is making for the debtors'
assets.
The support by the Royal Bank requires more consideration and
involves some reference to the circumstances. On March 6, 1991,
when the first 922 offer was made, there was in existence an
interlender agreement between the Royal Bank and CCFL. That
agreement dealt with the share of the proceeds of the sale of
Air Toronto which each creditor would receive. At the time, a
dispute between the Royal Bank and CCFL about the
interpretation of that agreement was pending in the courts. The
unacceptable condition in the first 922 offer related to the
settlement of the interlender dispute. The condition required
that the dispute be resolved in a way which would substantially
favour CCFL. It required that CCFL receive $3,375,000 of the
$6,000,000 cash payment and the balance, including the
royalties, if any, be paid to the Royal Bank. The Royal Bank
did not agree with that split of the sale proceeds.
On April 5, 1991, the Royal Bank and CCFL agreed to settle
the interlender dispute. The settlement was that if the 922
offer was accepted by the court, CCFL would receive only
$1,000,000 and the Royal Bank would receive $5,000,000 plus any
royalties which might be paid. It was only in consideration of
that settlement that the Royal Bank agreed to support the 922
offer.
The Royal Bank's support of the 922 offer is so affected by
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to which offer ought to be accepted is something to be taken
into account. But, if the court decides that the receiver has
acted properly and providently, those views are not necessarily
determinative. Because, in this case, the receiver acted
properly and providently, I do not think that the views of the
creditors should override the considered judgment of the
receiver.

While there may be circumstances where the unanimous support
by the creditors of a particular offer could conceivably
override the proper and provident conduct of a sale by a
receiver, I do not think that this is such a case. This is a
case where the receiver has acted properly and in a provident
way. It would make a mockery out of the judicial process, under
which a mandate was given to this receiver to sell this
airline, if the support by these creditors of the 922 offer
were permitted to carry the day. I give no weight to the
support which they give to the 922 offer.
In its factum, the receiver pointed out that, because of
greater liabilities imposed upon private receivers by various
statutes such as the Employment Standards Act, R.S.O. 1980, c.
137, and the Environmental Protection Act, R.S.O. 1980, c. 141,
it is likely that more and more the courts will be asked to
appoint receivers in insolvencies. In those circumstances, I
think that creditors who ask for court-appointed receivers and
business people who choose to deal with those receivers should
know that if those receivers act properly and providently their
decisions and judgments will be given great weight by the
courts who appoint them. I have decided this appeal in the way
I have in order to assure business people who deal with courtappointed receivers that they can have confidence that an
agreement which they make with a court-appointed receiver will
be far more than a platform upon which others may bargain at
the court approval stage. I think that persons who enter into
agreements with court-appointed receivers, following a
disposition procedure that is appropriate given the nature of
the assets involved, should expect that their bargain will be
confirmed by the court.
The process is very important. It should be carefully
protected so that the ability of court-appointed receivers to
negotiate the best price possible is strengthened and
supported. Because this receiver acted properly and providently
in entering into the OEL agreement, I am of the opinion that
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the very substantial benefit which it wanted to obtain from the
settlement of the interlender dispute that, in my opinion, its
support is devoid of any objectivity. I think it has no weight.

I would, accordingly, dismiss the appeal. I would award the
receiver, OEL and Frontier Airlines Limited their costs out of
the Soundair estate, those of the receiver on a solicitor-andclient scale. I would make no order as to the costs of any
of the other parties or interveners.
MCKINLAY J.A. (concurring in the result):-- I agree with
Galligan J.A. in result, but wish to emphasize that I do so on
the basis that the undertaking being sold in this case was of a
very special and unusual nature. It is most important that the
integrity of procedures followed by court-appointed receivers
be protected in the interests of both commercial morality and
the future confidence of business persons in their dealings
with receivers. Consequently, in all cases, the court should
carefully scrutinize the procedure followed by the receiver to
determine whether it satisfies the tests set out by Anderson J.
in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 39
D.L.R. (4th) 526 (H.C.J.). While the procedure carried out by
the receiver in this case, as described by Galligan J.A., was
appropriate, given the unfolding of events and the unique
nature of the assets involved, it is not a procedure that is
likely to be appropriate in many receivership sales.
I should like to add that where there is a small number of
creditors who are the only parties with a real interest in the
proceeds of the sale (i.e., where it is clear that the highest
price attainable would result in recovery so low that no other
creditors, shareholders, guarantors, etc., could possibly
benefit therefrom), the wishes of the interested creditors
should be very seriously considered by the receiver. It is
true, as Galligan J.A. points out, that in seeking the court
appointment of a receiver, the moving parties also seek the
protection of the court in carrying out the receiver's
functions. However, it is also true that in utilizing the court
process the moving parties have opened the whole process to
detailed scrutiny by all involved, and have probably added
significantly to their costs and consequent shortfall as a
result of so doing. The adoption of the court process should in
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Rosenberg J. was right when he approved the sale to OEL and
dismissed the motion to approve the 922 offer.

GOODMAN J.A. (dissenting):-- I have had the opportunity of
reading the reasons for judgment herein of Galligan and
McKinlay JJ.A. Respectfully, I am unable to agree with their
conclusion.
The case at bar is an exceptional one in the sense that upon
the application made for approval of the sale of the assets of
Air Toronto two competing offers were placed before Rosenberg
J. Those two offers were that of Frontier Airlines Ltd. and
Ontario Express Limited (OEL) and that of 922246 Ontario
Limited (922), a company incorporated for the purpose of
acquiring Air Toronto. Its shares were owned equally by
Canadian Pension Capital Limited and Canadian Insurers Capital
Corporation (collectively CCFL) and Air Canada. It was conceded
by all parties to these proceedings that the only persons who
had any interest in the proceeds of the sale were two secured
creditors, viz., CCFL and the Royal Bank of Canada (the Bank).
Those two creditors were unanimous in their position that they
desired the court to approve the sale to 922. We were not
referred to nor am I aware of any case where a court has
refused to abide by the unanimous wishes of the only interested
creditors for the approval of a specific offer made in
receivership proceedings.
In British Columbia Development Corp. v. Spun Cast Industries
Inc. (1977), 5 B.C.L.R. 94, 26 C.B.R. (N.S.) 28 (S.C.), Berger
J. said at p. 95 B.C.L.R., p. 30 C.B.R.:
Here all of those with a financial stake in the plant have
joined in seeking the court's approval of the sale to Fincas.
This court does not having a roving commission to decide what
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no way diminish the rights of any party, and most certainly not
the rights of the only parties with a real interest. Where a
receiver asks for court approval of a sale which is opposed by
the only parties in interest, the court should scrutinize with
great care the procedure followed by the receiver. I agree with
Galligan J.A. that in this case that was done. I am satisfied
that the rights of all parties were properly considered by the
receiver, by the learned motions court judge, and by Galligan
J.A.

I agree with that statement. It is particularly apt to this
case. The two secured creditors will suffer a shortfall of
approximately $50,000,000. They have a tremendous interest in
the sale of assets which form part of their security. I agree
with the finding of Rosenberg J., Gen. Div., May 1, 1991, that
the offer of 922 is superior to that of OEL. He concluded that
the 922 offer is marginally superior. If by that he meant that
mathematically it was likely to provide slightly more in the
way of proceeds it is difficult to take issue with that
finding. If on the other hand he meant that having regard to
all considerations it was only marginally superior, I cannot
agree. He said in his reasons [pp. 17-18]:
I have come to the conclusion that knowledgeable creditors
such as the Royal Bank would prefer the 922 offer even if the
other factors influencing their decision were not present. No
matter what adjustments had to be made, the 922 offer results
in more cash immediately. Creditors facing the type of loss
the Royal Bank is taking in this case would not be anxious to
rely on contingencies especially in the present circumstances
surrounding the airline industry.
I agree with that statement completely. It is apparent that
the difference between the two offers insofar as cash on
closing is concerned amounts to approximately $3,000,000 to
$4,000,000. The Bank submitted that it did not wish to gamble
any further with respect to its investment and that the
acceptance and court approval of the OEL offer, in effect,
supplanted its position as a secured creditor with respect to
the amount owing over and above the down payment and placed it
in the position of a joint entrepreneur but one with no
control. This results from the fact that the OEL offer did not
provide for any security for any funds which might be
forthcoming over and above the initial downpayment on closing.
In Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1,
45 N.S.R. (2d) 303 (C.A.), Hart J.A., speaking for the majority
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is best for investors and businessmen when they have agreed
among themselves what course of action they should follow. It
is their money.

Here we are dealing with a receiver appointed at the instance
of one major creditor, who chose to insert in the contract of
sale a provision making it subject to the approval of the
court. This, in my opinion, shows an intention on behalf of
the parties to invoke the normal equitable doctrines which
place the court in the position of looking to the interests
of all persons concerned before giving its blessing to a
particular transaction submitted for approval. In these
circumstances the court would not consider itself bound by
the contract entered into in good faith by the receiver but
would have to look to the broader picture to see that the
contract was for the benefit of the creditors as a whole.
When there was evidence that a higher price was readily
available for the property the chambers judge was, in my
opinion, justified in exercising his discretion as he did.
Otherwise he could have deprived the creditors of a
substantial sum of money.
This statement is apposite to the circumstances of the case
at bar. I hasten to add that in my opinion it is not only price
which is to be considered in the exercise of the judge's
discretion. It may very well be, as I believe to be so in this
case, that the amount of cash is the most important element in
determining which of the two offers is for the benefit and in
the best interest of the creditors.
It is my view, and the statement of Hart J.A. is consistent
therewith, that the fact that a creditor has requested an order
of the court appointing a receiver does not in any way diminish
or derogate from his right to obtain the maximum benefit to be
derived from any disposition of the debtor's assets. I agree
completely with the views expressed by McKinlay J.A. in that
regard in her reasons.
It is my further view that any negotiations which took place
between the only two interested creditors in deciding to
support the approval of the 922 offer were not relevant to the
determination by the presiding judge of the issues involved in
the motion for approval of either one of the two offers nor are
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of the court, said at p. 10 C.B.R., p. 312 N.S.R.:

I am satisfied that the interests of the creditors are the
prime consideration for both the receiver and the court. In Re
Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237
(Ont. Bkcy.) Saunders J. said at p. 243:
This does not mean that a court should ignore a new and
higher bid made after acceptance where there has been no
unfairness in the process. The interests of the creditors,
while not the only consideration, are the prime
consideration.
I agree with that statement of the law. In Re Selkirk (1986),
58 C.B.R. (N.S.) 245 (Ont. Bkcy.) Saunders J. heard an
application for court approval for the sale by the sheriff of
real property in bankruptcy proceedings. The sheriff had been
previously ordered to list the property for sale subject to
approval of the court. Saunders J. said at p. 246 C.B.R.:
In dealing with the request for approval, the court has to
be concerned primarily with protecting the interests of the
creditors of the former bankrupt. A secondary but important
consideration is that the process under which the sale
agreement is arrived at should be consistent with the
commercial efficacy and integrity.
I am in agreement with that statement as a matter of general
principle. Saunders J. further stated that he adopted the
principles stated by Macdonald J.A. in Cameron, supra, at pp.
92-94 O.R., pp. 531-33 D.L.R., quoted by Galligan J.A. in his
reasons. In Cameron, the remarks of Macdonald J.A. related to
situations involving the calling of bids and fixing a time
limit for the making of such bids. In those circumstances the
process is so clear as a matter of commercial practice that an
interference by the court in such process might have a
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they relevant in determining the outcome of this appeal. It is
sufficient that the two creditors have decided unanimously what
is in their best interest and the appeal must be considered in
the light of that decision. It so happens, however, that there
is ample evidence to support their conclusion that the approval
of the 922 offer is in their best interests.

There are, of course, many reasons why a court might not
approve an agreement of purchase and sale, viz., where the
offer accepted is so low in relation to the appraised value
as to be unrealistic; or, where the circumstances indicate
that insufficient time was allowed for the making of bids or
that inadequate notice of sale by bid was given (where the
receiver sells property by the bid method); or, where it can
be said that the proposed sale is not in the best interest of
either the creditors or the owner. Court approval must
involve the delicate balancing of competing interests and not
simply a consideration of the interests of the creditors.
The deficiency in the present case is so large that there has
been no suggestion of a competing interest between the owner
and the creditors.
I agree that the same reasoning may apply to a negotiation
process leading to a private sale but the procedure and process
applicable to private sales of a wide variety of businesses and
undertakings with the multiplicity of individual considerations
applicable and perhaps peculiar to the particular business is
not so clearly established that a departure by the court from
the process adopted by the receiver in a particular case will
result in commercial chaos to the detriment of future
receivership proceedings. Each case must be decided on its own
merits and it is necessary to consider the process used by the
receiver in the present proceedings and to determine whether it
was unfair, improvident or inadequate.
It is important to note at the outset that Rosenberg J. made
the following statement in his reasons [p. 15]:
On March 8, 1991 the trustee accepted the OEL offer subject
to court approval. The receiver at that time had no other
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deleterious effect on the efficacy of receivership proceedings
in other cases. But Macdonald J.A. recognized that even in bid
or tender cases where the offeror for whose bid approval is
sought has complied with all requirements a court might not
approve the agreement of purchase and sale entered into by the
receiver. He said at pp. 11-12 C.B.R., p. 314 N.S.R.:

In my opinion there was no evidence before him or before this
court to indicate that Air Canada with CCFL had not bargained
in good faith and that the receiver had knowledge of such lack
of good faith. Indeed, on this appeal, counsel for the receiver
stated that he was not alleging Air Canada and CCFL had not
bargained in good faith. Air Canada had frankly stated at the
time that it had made its offer to purchase which was
eventually refused by the receiver that it would not become
involved in an "auction" to purchase the undertaking of Air
Canada and that, although it would fulfil its contractual
obligations to provide connecting services to Air Toronto, it
would do no more than it was legally required to do insofar as
facilitating the purchase of Air Toronto by any other person.
In so doing Air Canada may have been playing "hard ball" as its
behaviour was characterized by some of the counsel for opposing
parties. It was nevertheless merely openly asserting its legal
position as it was entitled to do.
Furthermore there was no evidence before Rosenberg J. or this
court that the receiver had assumed that Air Canada and CCFL's
objective in making an offer was to interrupt the finalizing of
the OEL agreement and to retain as long as possible the Air
Toronto connector traffic flowing into Terminal 2 for the
benefit of Air Canada. Indeed, there was no evidence to support
such an assumption in any event although it is clear that 922
and through it CCFL and Air Canada were endeavouring to present
an offer to purchase which would be accepted and/or approved by
the court in preference to the offer made by OEL.
To the extent that approval of the OEL agreement by Rosenberg

1991 CanLII 2727 (ON CA)

offer before it that was in final form or could possibly be
accepted. The receiver had at the time the knowledge that Air
Canada with CCFL had not bargained in good faith and had not
fulfilled the promise of its letter of March 1. The receiver
was justified in assuming that Air Canada and CCFL's offer
was a long way from being in an acceptable form and that Air
Canada and CCFL's objective was to interrupt the finalizing
of the OEL agreement and to retain as long as possible the
Air Toronto connector traffic flowing into Terminal 2 for the
benefit of Air Canada.

I would also point out that, rather than saying there was no
other offer before it that was final in form, it would have
been more accurate to have said that there was no unconditional
offer before it.
In considering the material and evidence placed before the
court I am satisfied that the receiver was at all times acting
in good faith. I have reached the conclusion, however, that the
process which he used was unfair insofar as 922 is concerned
and improvident insofar as the two secured creditors are
concerned.
Air Canada had been negotiating with Soundair Corporation for
the purchase from it of Air Toronto for a considerable period
of time prior to the appointment of a receiver by the court. It
had given a letter of intent indicating a prospective sale
price of $18,000,000. After the appointment of the receiver, by
agreement dated April 30, 1990, Air Canada continued its
negotiations for the purchase of Air Toronto with the receiver.
Although this agreement contained a clause which provided that
the receiver "shall not negotiate for the sale ... of Air
Toronto with any person except Air Canada", it further provided
that the receiver would not be in breach of that provision
merely by receiving unsolicited offers for all or any of the
assets of Air Toronto. In addition, the agreement, which had a
term commencing on April 30, 1990, could be terminated on the
fifth business day following the delivery of a written notice
of termination by one party to the other. I point out this
provision merely to indicate that the exclusivity privilege
extended by the Receiver to Air Canada was of short duration at
the receiver's option.
As a result of due diligence investigations carried out by
Air Canada during the month of April, May and June of 1990, Air
Canada reduced its offer to 8.1 million dollars conditional
upon there being $4,000,000 in tangible assets. The offer was
made on June 14, 1990 and was open for acceptance until June
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J. was based on the alleged lack of good faith in bargaining
and improper motivation with respect to connector traffic on
the part of Air Canada and CCFL, it cannot be supported.

By amending agreement dated June 19, 1990 the receiver was
released from its covenant to refrain from negotiating for the
sale of the Air Toronto business and assets to any person other
than Air Canada. By virtue of this amending agreement the
receiver had put itself in the position of having a firm offer
in hand with the right to negotiate and accept offers from
other persons. Air Canada in these circumstances was in the
subservient position. The receiver, in the exercise of its
judgment and discretion, allowed the Air Canada offer to lapse.
On July 20, 1990 Air Canada served a notice of termination of
the April 30, 1990 agreement.
Apparently as a result of advice received from the receiver
to the effect that the receiver intended to conduct an auction
for the sale of the assets and business of the Air Toronto
Division of Soundair Corporation, the solicitors for Air Canada
advised the receiver by letter dated July 20, 1990 in part as
follows:
Air Canada has instructed us to advise you that it does not
intend to submit a further offer in the auction process.
This statement together with other statements set forth in
the letter was sufficient to indicate that Air Canada was not
interested in purchasing Air Toronto in the process apparently
contemplated by the receiver at that time. It did not form a
proper foundation for the receiver to conclude that there was
no realistic possibility of selling Air Toronto to Air Canada,
either alone or in conjunction with some other person, in
different circumstances. In June 1990 the receiver was of the
opinion that the fair value of Air Toronto was between
$10,000,000 and $12,000,000.
In August 1990 the receiver contacted a number of interested
parties. A number of offers were received which were not deemed
to be satisfactory. One such offer, received on August 20,
1990, came as a joint offer from OEL and Air Ontario (an Air
Canada connector). It was for the sum of $3,000,000 for the
good will relating to certain Air Toronto routes but did not
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29, 1990.

In December 1990 the receiver was approached by the
management of Canadian Partner (operated by OEL) for the
purpose of evaluating the benefits of an amalgamated Air
Toronto/Air Partner operation. The negotiations continued from
December of 1990 to February of 1991 culminating in the OEL
agreement dated March 8, 1991.
On or before December, 1990, CCFL advised the receiver that
it intended to make a bid for the Air Toronto assets. The
receiver, in August of 1990, for the purpose of facilitating
the sale of Air Toronto assets, commenced the preparation of an
operating memorandum. He prepared no less than six draft
operating memoranda with dates from October 1990 through March
1, 1991. None of these were distributed to any prospective
bidder despite requests having been received therefor, with the
exception of an early draft provided to CCFL without the
receiver's knowledge.
During the period December 1990 to the end of January 1991,
the receiver advised CCFL that the offering memorandum was in
the process of being prepared and would be ready soon for
distribution. He further advised CCFL that it should await the
receipt of the memorandum before submitting a formal offer to
purchase the Air Toronto assets.
By late January CCFL had become aware that the receiver was
negotiating with OEL for the sale of Air Toronto. In fact, on
February 11, 1991, the receiver signed a letter of intent with
OEL wherein it had specifically agreed not to negotiate with
any other potential bidders or solicit any offers from others.
By letter dated February 25, 1991, the solicitors for CCFL
made a written request to the Receiver for the offering
memorandum. The receiver did not reply to the letter because he
felt he was precluded from so doing by the provisions of the
letter of intent dated February 11, 1991. Other prospective
purchasers were also unsuccessful in obtaining the promised
memorandum to assist them in preparing their bids. It should be

1991 CanLII 2727 (ON CA)

include the purchase of any tangible assets or leasehold
interests.

It was not until March 1, 1991 that CCFL had obtained
sufficient information to enable it to make a bid through 922.
It succeeded in so doing through its own efforts through
sources other than the receiver. By that time the receiver had
already entered into the letter of intent with OEL.
Notwithstanding the fact that the receiver knew since December
of 1990 that CCFL wished to make a bid for the assets of Air
Toronto (and there is no evidence to suggest that at any time
such a bid would be in conjunction with Air Canada or that Air
Canada was in any way connected with CCFL) it took no steps to
provide CCFL with information necessary to enable it to make an
intelligent bid and, indeed, suggested delaying the making of
the bid until an offering memorandum had been prepared and
provided. In the meantime by entering into the letter of intent
with OEL it put itself in a position where it could not
negotiate with CCFL or provide the information requested.
On February 28, 1991, the solicitors for CCFL telephoned the
receiver and were advised for the first time that the receiver
had made a business decision to negotiate solely with OEL and
would not negotiate with anyone else in the interim.
By letter dated March 1, 1991 CCFL advised the receiver that
it intended to submit a bid. It set forth the essential terms
of the bid and stated that it would be subject to customary
commercial provisions. On March 7, 1991 CCFL and Air Canada,
jointly through 922, submitted an offer to purchase Air Toronto
upon the terms set forth in the letter dated March 1, 1991. It
included a provision that the offer was conditional upon the
interpretation of an interlender agreement which set out the
relative distribution of proceeds as between CCFL and the Royal
Bank. It is common ground that it was a condition over which
the receiver had no control and accordingly would not have been
acceptable on that ground alone. The receiver did not, however,
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noted that exclusivity provision of the letter of intent
expired on February 20, 1991. This provision was extended on
three occasions, viz., February 19, 22 and March 5, 1991. It is
clear that from a legal standpoint the receiver, by refusing to
extend the time, could have dealt with other prospective
purchasers and specifically with 922.

The fact of the matter is that by March 7, 1991, the receiver
had received the offer from OEL which was subsequently approved
by Rosenberg J. That offer was accepted by the receiver on
March 8, 1991. Notwithstanding the fact that OEL had been
negotiating the purchase for a period of approximately three
months the offer contained a provision for the sole benefit of
the purchaser that it was subject to the purchaser obtaining:
... a financing commitment within 45 days of the date hereof
in an amount not less than the Purchase Price from the Royal
Bank of Canada or other financial institution upon terms and
conditions acceptable to them. In the event that such a
financing commitment is not obtained within such 45 day
period, the purchaser or OEL shall have the right to
terminate this agreement upon giving written notice of
termination to the vendor on the first Business Day following
the expiry of the said period.
The purchaser was also given the right to waive the condition.
In effect the agreement was tantamount to a 45-day option to
purchase excluding the right of any other person to purchase
Air Toronto during that period of time and thereafter if the
condition was fulfilled or waived. The agreement was, of
course, stated to be subject to court approval.
In my opinion the process and procedure adopted by the
receiver was unfair to CCFL. Although it was aware from
December 1990 that CCFL was interested in making an offer, it
effectively delayed the making of such offer by continually
referring to the preparation of the offering memorandum. It did
not endeavour during the period December 1990 to March 7, 1991
to negotiate with CCFL in any way the possible terms of
purchase and sale agreement. In the result no offer was sought
from CCFL by the receiver prior to February 11, 1991 and
thereafter it put itself in the position of being unable to
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contact CCFL in order to negotiate or request the removal of
the condition although it appears that its agreement with OEL
not to negotiate with any person other than OEL expired on
March 6, 1991.

I do not doubt that the receiver felt that it was more likely
that the condition in the OEL offer would be fulfilled than the
condition in the 922 offer. It may be that the receiver, having
negotiated for a period of three months with OEL, was fearful
that it might lose the offer if OEL discovered that it was
negotiating with another person. Nevertheless it seems to me
that it was imprudent and unfair on the part of the receiver to
ignore an offer from an interested party which offered
approximately triple the cash down payment without giving a
chance to the offeror to remove the conditions or other terms
which made the offer unacceptable to it. The potential loss was
that of an agreement which amounted to little more than an
option in favour of the offeror.
In my opinion the procedure adopted by the receiver was
unfair to CCFL in that, in effect, it gave OEL the opportunity
of engaging in exclusive negotiations for a period of three
months notwithstanding the fact that it knew CCFL was
interested in making an offer. The receiver did not indicate a
deadline by which offers were to be submitted and it did not at
any time indicate the structure or nature of an offer which
might be acceptable to it.
In his reasons Rosenberg J. stated that as of March 1, CCFL
and Air Canada had all the information that they needed and any
allegations of unfairness in the negotiating process by the
receiver had disappeared. He said [p. 31]:
They created a situation as of March 8, where the receiver
was faced with two offers, one of which was in acceptable
form and one of which could not possibly be accepted in its
present form. The receiver acted appropriately in accepting
the OEL offer.
If he meant by "acceptable in form" that it was acceptable to
the receiver, then obviously OEL had the unfair advantage of
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negotiate with anyone other than OEL. The receiver, then, on
March 8, 1991 chose to accept an offer which was conditional in
nature without prior consultation with CCFL (922) to see
whether it was prepared to remove the condition in its offer.

It should be noted that on March 13, 1991 the representatives
of 922 first met with the receiver to review its offer of March
7, 1991 and at the request of the receiver withdrew the interlender condition from its offer. On March 14, 1991 OEL
removed the financing condition from its offer. By order of
Rosenberg J. dated March 26, 1991, CCFL was given until April
5, 1991 to submit a bid and on April 5, 1991, 922 submitted its
offer with the interlender condition removed.
In my opinion the offer accepted by the receiver is
improvident and unfair insofar as the two creditors are
concerned. It is not improvident in the sense that the price
offered by 922 greatly exceeded that offered by OEL. In the
final analysis it may not be greater at all. The salient fact
is that the cash down payment in the 922 offer constitutes
approximately two-thirds of the contemplated sale price whereas
the cash down payment in the OEL transaction constitutes
approximately 20 to 25 per cent of the contemplated sale price.
In terms of absolute dollars, the down payment in the 922 offer
would likely exceed that provided for in the OEL agreement by
approximately $3,000,000 to $4,000,000.
In Re Beauty Counsellors of Canada Ltd., supra, Saunders J.
said at p. 243 C.B.R.:
If a substantially higher bid turns up at the approval stage,
the court should consider it. Such a bid may indicate, for
example, that the trustee has not properly carried out its
duty to endeavour to obtain the best price for the estate. In
such a case the proper course might be to refuse approval and
to ask the trustee to recommence the process.
I accept that statement as being an accurate statement of the
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its lengthy negotiations with the receiver to ascertain what
kind of an offer would be acceptable to the receiver. If, on
the other hand, he meant that the 922 offer was unacceptable in
its form because it was conditional, it can hardly be said that
the OEL offer was more acceptable in this regard as it
contained a condition with respect to financing terms and
conditions "acceptable to them".

I note that in the case at bar the 922 offer in conditional
form was presented to the receiver before it accepted the OEL
offer. The receiver in good faith, although I believe
mistakenly, decided that the OEL offer was the better offer. At
that time the receiver did not have the benefit of the views of
the two secured creditors in that regard. At the time of the
application for approval before Rosenberg J. the stated
preference of the two interested creditors was made quite
clear. He found as a fact that knowledgeable creditors would
not be anxious to rely on contingencies in the present
circumstances surrounding the airline industry. It is
reasonable to expect that a receiver would be no less
knowledgeable in that regard and it is his primary duty to
protect the interests of the creditors. In my view it was an
improvident act on the part of the receiver to have accepted
the conditional offer made by OEL and Rosenberg J. erred in
failing to dismiss the application of the receiver for approval
of the OEL offer. It would be most inequitable to foist upon
the two creditors who have already been seriously hurt more
unnecessary contingencies.
Although in other circumstances it might be appropriate to
ask the receiver to recommence the process, in my opinion, it
would not be appropriate to do so in this case. The only two
interested creditors support the acceptance of the 922 offer
and the court should so order.
Although I would be prepared to dispose of the case on the
grounds stated above, some comment should be addressed to the
question of interference by the court with the process and
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law. I would add, however, as previously indicated, that in
determining what is the best price for the estate the receiver
or court should not limit its consideration to which offer
provides for the greater sale price. The amount of down payment
and the provision or lack thereof to secure payment of the
balance of the purchase price over and above the down payment
may be the most important factor to be considered and I am of
the view that is so in the present case. It is clear that that
was the view of the only creditors who can benefit from the
sale of Air Toronto.

I am in agreement with the view expressed by McKinlay J.A. in
her reasons that the undertaking being sold in this case was of
a very special and unusual nature. As a result the procedure
adopted by the receiver was somewhat unusual. At the outset, in
accordance with the terms of the receiving order, it dealt
solely with Air Canada. It then appears that the receiver
contemplated a sale of the assets by way of auction and still
later contemplated the preparation and distribution of an
offering memorandum inviting bids. At some point, without
advice to CCFL, it abandoned that idea and reverted to
exclusive negotiations with one interested party. This entire
process is not one which is customary or widely accepted as a
general practice in the commercial world. It was somewhat
unique having regard to the circumstances of this case. In my
opinion the refusal of the court to approve the offer accepted
by the receiver would not reflect on the integrity of
procedures followed by court-appointed receivers and is not the
type of refusal which will have a tendency to undermine the
future confidence of business persons in dealing with
receivers.
Rosenberg J. stated that the Royal Bank was aware of the
process used and tacitly approved it. He said it knew the terms
of the letter of intent in February 1991 and made no comment.
The Royal Bank did, however, indicate to the receiver that it
was not satisfied with the contemplated price nor the amount of
the down payment. It did not, however, tell the receiver to
adopt a different process in endeavouring to sell the Air
Toronto assets. It is not clear from the material filed that at
the time it became aware of the letter of intent, it knew that
CCFL was interested in purchasing Air Toronto.
I am further of the opinion that a prospective purchaser who
has been given an opportunity to engage in exclusive
negotiations with a receiver for relatively short periods of
time which are extended from time to time by the receiver and
who then makes a conditional offer, the condition of which is
for his sole benefit and must be fulfilled to his satisfaction
unless waived by him, and which he knows is to be subject to
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procedure adopted by the receiver.

In conclusion I feel that I must comment on the statement
made by Galligan J.A. in his reasons to the effect that the
suggestion made by counsel for 922 constitutes evidence of lack
of prejudice resulting from the absence of an offering
memorandum. It should be pointed out that the court invited
counsel to indicate the manner in which the problem should be
resolved in the event that the court concluded that the order
approving the OEL offer should be set aside. There was no
evidence before the court with respect to what additional
information may have been acquired by CCFL since March 8, 1991
and no inquiry was made in that regard. Accordingly, I am of
the view that no adverse inference should be drawn from the
proposal made as a result of the court's invitation.
For the above reasons I would allow the appeal with one set
of costs to CCFL-922, set aside the order of Rosenberg J.,
dismiss the receiver's motion with one set of costs to CCFL-922
and order that the assets of Air Toronto be sold to numbered
corporation 922246 on the terms set forth in its offer with
appropriate adjustments to provide for the delay in its
execution. Costs awarded shall be payable out of the estate of
Soundair Corporation. The costs incurred by the receiver in
making the application and responding to the appeal shall be
paid to him out of the assets of the estate of Soundair
Corporation on a solicitor-and-client basis. I would make no
order as to costs of any of the other parties or interveners.
Appeal dismissed.
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court approval, cannot legitimately claim to have been unfairly
dealt with if the court refuses to approve the offer and
approves a substantially better one.
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REASONS FOR DECISION

I.

Receiver’s sale approval motion and debtor’s effort to stay the motion

[1]
Collins Barrow Toronto Limited, the receiver of 2122775 Ontario Inc. (the “Debtor”)
pursuant to the November 15, 2013 appointment order of Thorburn J., moved for the approval of
an agreement of purchase and sale between it and Urbancorp (Downtown) Developments Inc.
(“Urbancorp”) of certain assets of the Debtor. The Debtor moved for a temporary stay of the
receivership and its sale process for 30 days in order to enable it to complete a re-financing. At
the hearing I dismissed the Debtor’s motion and granted the approval and vesting order sought
by the Receiver. These are my reasons for so doing.
[2]
The Debtor owned property on the east side of Bayview Avenue, north of Post Road (the
“Property”). The Debtor was undertaking to develop a townhouse complex on the Property.
Following its appointment the Receiver moved for an order approving a sales and marketing
process for the Property. I granted that order on December 11, 2013.
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[4]
Ten offers were made to the Receiver, and the Receiver contacted the top four offerors to
clarify their bids. The Receiver then set a revised deadline of January 30 for the top four offerors
to improve their bids. Following a call from one of the other offerors, the Receiver contacted the
remaining six bidders and afforded them the opportunity to submit improved bids. By the time
of the revised deadline, 11 offers had been sent to the Receiver. After discussing the offers with
Home Trust, the Receiver accepted the offer from Urbancorp, subject to Court approval.
[5]
The Receiver filed, on a confidential basis, a summary of all offers received at the initial
and revised deadlines. The Urbancorp offer was superior in regards to price, as well as its
unconditional nature.
[6]
Shortly before the return date of the Receiver’s approval motion, the Debtor advised that
it had negotiated term sheets with two lenders – Toronto Capital Inc. and USHJO Enterprises
Inc. – which, if completed, would take out the first mortgage of Home Trust and allow the
development of the project so that on completion the Debtor could pay the amounts due to the
second, third and fourth mortgagees. The Debtor advised the Receiver that it would apply to the
Court to request the redemption of the Home Trust mortgage and to stay the sale process. The
subsequent mortgagees supported the Debtor’s motion to stay the sale approval process to permit
the negotiation of the refinancing.
[7]
In its Second Supplemental Report the Receiver observed that neither term sheet was
“firm” and the combined amounts in the term sheets would be insufficient to pay out the Home
Trust mortgage and the Receiver’s actual and accrued receivership costs. At the hearing counsel
for the Debtor advised that his client was working on obtaining revised term sheets which would
eliminate any such deficiency.
[8]
Urbancorp filed an affidavit from its Chief Financial Officer, Susanna Han, which stated
that it had spent time and money participating in the Receiver’s bidding process and it had
participated in good faith believing that the superior offer would be approved by the Court.
Urbancorp also stated that a delay in the closing of the purchase could push back the start of
resuming the development of the townhouses, thereby increasing costs and delaying the timing
of the development. Han deposed: “[I]t would be manifestly unfair and prejudicial to Urbancorp
if the approval of the sale is not granted in these circumstances”.
[9]
Although the Debtor portrayed its request as one seeking a stay of the sale in order to
enable it to redeem the first mortgage, in essence the Debtor sought an extension of the bid
deadline in order to make a late bid. If granted, the stay requested by the Debtor would seriously
impugn the integrity of the court-sanctioned sales and marketing process. The bid process
employed by the Receiver was done pursuant to the Sales and Marketing Order and was
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[3]
The Receiver then conducted a standard marketing process, including the distribution of a
marketing flyer, placing advertisements in local papers, distributing a confidential information
memorandum to 111 parties who signed a confidentiality agreement, making an electronic data
room available to such parties and conducting 28 site tours. The Receiver set a bid deadline of
January 23, 2014.

transparent. It was open to the Debtor to participate in the bid process. While the Debtor did not
do so until well after the bid deadline had passed, 11 other bidders complied with the rules of the
sales process set by the Receiver, and Urbancorp submitted the superior bid. To permit the
Debtor to stay the sales process in such circumstances would risk seriously eroding the
confidence of the market in the integrity of receivership sales processes sanctioned by the
Ontario Superior Court of Justice.
[10] Moreover, this is not a case where the Debtor had presented a vastly superior offer to that
accepted by the Receiver. On the contrary, the Debtor’s proposal was inferior in all respects: it
was not firm and the consideration would be inadequate to pay the first mortgage and the
Receiver’s charge.
[11] I concluded that the sales process conducted by the Receiver and the agreement it
submitted for court approval satisfied the principles set out in Royal Bank of Canada v.
Soundair1 – the Receiver sought prior court approval for a sales and marketing process; it
followed that process; it used a transparent sales process; it afforded all offerors an opportunity
to submit improved bids; and, the Receiver accepted the superior bid.
[12] For those reasons, I dismissed the Debtor’s motion to stay the sale process, and I granted
the approval and vesting order sought by the Receiver. Given the commercially sensitive
information contained in the Receiver’s Supplemental Report dated February 5, 2014, I order
that it be sealed until the closing of the Urbancorp agreement of purchase and sale or the further
order of this Court.

D. M. Brown J.

Date: February 18, 2014

1

(1991), 4 O.R. (3d) 1 (C.A.)
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SUPERIOR COURT OF JUSTICE – ONTARIO
COMMERCIAL LIST
RE:

Romspen Investment Corporation, Applicant
AND:
6176666 Canada Ltée., Respondent

BEFORE:

D. M. Brown J.

COUNSEL: L. Corne, for the Receiver
HEARD:

March 14, 2012
REASONS FOR DECISION (CORRECTED)

I.

Just how broken is the document management system of the Superior Court of
Justice?

[1]
I suppose that on a sunny, unusually warm, mid-March day one should be mellow and
accept, without complaint, the systemic failures and delay of this Court’s document management
system. The problem is that from the perspective of the members of the public who use this
Court, delays caused by our antiquated, wholly-inadequate document management system
impose unnecessary, but all too real, costs on them. And yet the entity that operates that part of
the Court’s administration system – the Court Services Division of the Ministry of the Attorney
General – seems completely indifferent to the unnecessary costs it is causing to the members of
the public who use our Court.
[2]
Let me tell a little story. It is not an unusual story. Indeed, it is a common story in this
court. But the story illustrates an important point, a point which judges, as the ultimate stewards
of the health of our system of justice, must be vigilant in keeping on the radar screens of those
who hold the purse strings of this Court’s administration system.
[3]
Romspen Investment Corporation lent money to 6176666 Canada Ltée. (“617”) to
develop and construct a 25-unit residential condominium project in the Glebe neighborhood of
Ottawa. The loan went sour; this Court appointed SF Partners Inc. as receiver and manager of
617 back in late 2009.
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CITATION: Romspen Investment Corp. v. 6176666 Canada Ltée., 2012 ONSC 1727
COURT FILE NO.: 09-8462-00CL
DATE: 20120314

[4]
The Receiver commenced a process of completing and marketing the condo units. As
part of that process it secured independent appraisals of certain sizes of condo units in the
project. The Receiver filed those appraisals, on a confidential basis, when it moved before
Pepall J. on June 3, 2010 for approval of the sale of one unit. By her order of that date Pepall J.
sealed the filed appraisals. The Receiver intended to refer to those sealed appraisals on
subsequent motions to approve the sale of other condo units.
[5]
One such motion came on before me today. The sale of the unit is scheduled to close
tomorrow, March 15, 2012. In its Seventh Report dated March 9, 2012, the Receiver referred to
the fact that appraisals previously had been filed with this Court and sealed by order of Pepall J.
and then continued, in paragraph 17 of its Report:
The Receiver has compared the Appraisal of a similar sized unit with the subject unit and
considers the price under the APS to be comparable to the appraised value.
[6]
I read that Report this morning when preparing for the motion. The Receiver,
understandably, had not filed additional copies of the sealed appraisals which it had previously
left with the Court. One would think that a member of the public using this Court could
reasonably assume that sealed appraisals which would be referred to on repeated motions to
approve the sale of condo units would be readily available for use on those further motions. Of
course, reasonable assumptions play no role in how documents are managed in our Court’s
system.
[7]
So, how did the morning in court unfold? I stood this matter down to the end of my list,
anticipating the inevitable delays. Receiver’s counsel confirmed that appraisals had been filed
and sealed, but she did not have additional copies with her at hand. A two-track process then
unfolded. I directed my staff to go over to the office which holds sealed documents. I say “go
over” because judges of the Commercial List sit at 330 University Avenue, whereas sealed
documents for Commercial List matters are kept, in the ordinary course, at 393 University
Avenue. My CSO duly went across the street, waited until the responsible person was back from
a break, ultimately retrieved the documents, and brought them back over. Elapsed time? One
hour.
[8]
At the same time Receiver’s counsel had contacted her office and her assistant was able
to locate copies of the appraisals which had been filed and brought them up to court. Elapsed
time? One hour. A tie of sorts.
[9]
And the consequences of that one hour delay? On my part, none. I walked across the
plaza, picked up a latte at Starbucks, came back and continued working on a reserve from
yesterday. A most mellow approach, but I have learned that as matters presently stand one
cannot fight the City Hall bureaucracy that is the Court Services Division of the Ministry of the
Attorney General.
[10] But the consequences to the litigant, the court-appointed receiver? A delay of one hour,
involving the expenditure of additional counsel time, higher legal fees, an increase in the
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[11] Alternatives? Well, I suppose one could say that both judge and litigant’s counsel should
have anticipated a problem and acted to avoid it. Let me say in my defence that while my usual
practice is not to leave my office until I have reviewed the next day’s files, yesterday was a long
sitting day and, when coupled with drafting some reasons, I was not able to complete yesterday’s
work until 7 p.m. Mea culpa – I went home for dinner. When I reviewed the file at 8 a.m. this
morning, I identified the difficulty, but with a 9:30 start to my lists, and the timing of the arrival
of court staff, I knew nothing could be done as a practical matter until the case was called.
[12] So what about Receiver’s counsel? I suppose counsel could not go wrong by always
operating on the basis that this Court’s document management system will fail and always bring
duplicate copies of everything. But, one must ask, why should those who use our public courts
have to act on the assumption that whatever they did before, whatever they filed before, will go
for naught? Hardly what one would describe as cost-efficient access to justice.
[13] The real solution? Consign our paper-based document management system to the scrap
heap of history and equip this Court with a modern, electronic document system.
[14] A warm, sunny day like today perhaps allows one to dream a bit. What if our Court had
an electronic case management system which recorded, as a matter of course and without the
need for extraordinary judicial direction, that certain documents had been filed and sealed in a
proceeding, so that when the matter returned for further hearing an electronic flag would pop up
alerting court staff that sealed documents might be required for a hearing?
[15] And what if our Court had a system under which documents were filed electronically and
accessible to judges and others through a web-based system, with sealed documents specially
encrypted to limit access to judges only?
[16] Yes, Virginia, somewhere, someone must have created such a system, and perhaps
sometime, in an another decade or so, rumours of such a possibility may waft into the paperstrewn corridors of the Court Services Division of the Ministry of the Attorney General and a
slow awakening may occur.
[17] If some may consider such criticism un-judicial in tone, I make no apology for the
language used. The state of this Court’s document management and case scheduling systems is a
scandal, and the poor excuse of a system which currently is employed should be subject to
relentless criticism – judicial and otherwise - until it is discarded and the people of this province
are provided by the provincial government with a court administration system of a quality which
they deserve.
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expenses of administering the receivership, and a consequent reduction in the net recovery for
the creditors of the project.

- Page 4 II.

Motion to approve the sale of the condo unit

(1) whether the receiver has made a sufficient effort to get the best price and has not
acted improvidently.
(2) the interests of all parties.
(3) the efficacy and integrity of the process by which offers are obtained.
(4) whether there has been unfairness in the working out of the process.2
A court should reject the recommendation of a receiver based on such judgment only in the most
exceptional circumstances.3
[19] In the present case the Receiver followed a sales and marketing program previously
accepted by this Court. As described in the Receiver’s Seventh Report, the proposed sale of the
condo unit is at a price in excess of the appraised value for units of such size.
[20] The Receiver filed proof of service of the motion on those on the Service List. No
interested party opposed the relief sought. The form of approval and vesting order followed the
Model Order of this Court.
[21] I was satisfied that the proposed sale met the criteria set out in Soundair, approved the
sale, and signed the approval and vesting order.
[22] I further order that the appraisals previously sealed pursuant to the order of Pepall J. be
resealed and that the Commercial List Office staff:
(i) keep the sealed appraisals on site here at 330 University so that they are available for use
on the next approval motion, which I understand may occur next week; and,
(ii) make whatever entries can be made in the old FRANK case information system that the
sealed documents should be retrieved and made available to the judge hearing any
further sale approval motions.

1 (1991), 4 O.R. (3d) 1 (C.A.).
2 Ibid., para. 16. Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87 (H.C.J.), para. 12.
3 Crown Trust, supra., paras. 80 and 81.
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[18] The principles governing this motion for the approval of the sale of the condo unit and a
vesting order are those set out in Royal Bank of Canada v. Soundair Corp.1 A court should
consider:
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