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Court File No.:12-CV-9757-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C.
1985, C.C-36, AS AMENDED

AND IN THE MATTER OF ALLIED SYSTEMS HOLDINGS, INC., ALLIED SYSTEMS
(CANADA) COMPANY, AXIS CANADA COMPANY AND THOSE OTHER COMPANIES

LISTED ON SCHEDULE “A” HERETO

APPLICATION OF ALLIED SYSTEMS HOLDINGS, INC. UNDER SECTION 46 OF THE
COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, C.C-36,

AS AMENDED

SECOND REPORT OF DUFF & PHELPS CANADA RESTRUCTURING INC.
AS INFORMATION OFFICER OF

ALLIED SYSTEMS HOLDINGS, INC., ALLIED SYSTEMS (CANADA) COMPANY, AXIS
CANADA COMPANY AND THOSE OTHER COMPANIES LISTED ON SCHEDULE “A”

HERETO

July 26, 2012

1.0 Introduction

On May 17, 2012, involuntary petitions were filed by BDCM Opportunity Fund II,
LP, Black Diamond CLO 2005-1 Ltd. and Spectrum Investment Partners, L.P.
(“Black Diamond/Spectrum”) against Allied Systems Holdings, Inc. (“Allied Systems
US”) and its subsidiary, Allied Systems, Ltd. (L.P.) (“ASL”) pursuant to Chapter 11
of Title 11 of the United States Code (“Chapter 11”) (“Involuntary Petitions”) in the
United States Bankruptcy Court for the District of Delaware (“U.S. Court”).

On June 10, 2012, voluntary petitions were filed with the U.S. Court for relief under
Chapter 11 by several subsidiaries of Allied Systems US (“Subsidiaries”)1 (Allied
Systems US, ASL and the Subsidiaries are collectively referred to as the “Chapter

1
The U.S. subsidiaries are: Allied Automotive Group, Inc.; Allied Freight Broker LLC; Axis Areta, LLC; Axis

Group, Inc.; Commercial Carriers, Inc.; CT Services, Inc.; Cordin Transport LLC; F.J. Boutell Driveway LLC;
GACS Incorporated; Logistic Systems, LLC; Logistic Technology, LLC; QAT, Inc.; RMX LLC; Transport
Support LLC; and Terminal Services LLC. The Canadian subsidiaries are Allied Systems (Canada) Company
and Axis Canada Company.
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11 Debtors” or “Allied Group”), including Allied Systems (Canada) Company
(“Allied Canada”) and Axis Canada Company (“Axis Canada”) (jointly, the
“Canadian Debtors”). In connection therewith, Allied Systems US and ASL
consented to the Involuntary Petitions. The cases commenced or consented to by
the Chapter 11 Debtors in the U.S. Court are herein defined as the “Chapter 11
Proceedings”.

The Chapter 11 Debtors were granted ancillary relief under Part IV of the
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the
“CCAA”) pursuant to an Order of the Ontario Superior Court of Justice (“Court”)
dated June 12, 2012 (the “Initial Order”) and a Court Order dated June 13, 2012
(the “Supplemental Order”, and together with the Initial Order, the “Orders”).
Copies of the Orders, without attachments, are provided in Appendix “A”.

Pursuant to the Orders, inter alia: a) the Chapter 11 Proceedings were recognized
as a “foreign main proceeding” pursuant to Part IV of the CCAA; b) Allied Systems
US was appointed as Allied Group’s foreign representative (“Foreign
Representative”); c) certain orders made by the U.S. Court dated June 12, 2012
(the “First Day Orders”) were recognized; and d) Duff & Phelps Canada
Restructuring Inc. (“D&P”) was appointed as information officer (the “Information
Officer”).

On July 16, 2012, this Court made an Order (the “July 16 Order”): a) recognizing
certain final orders of the U.S. Court that had previously been granted on an
interim basis; b) approving certain ancillary relief in respect of Allied Group’s cash
management system; and c) amending the Supplemental Order to provide for
increased priority for the Administration Charge and the DIP Lender’s Charge (as
both terms are defined in the Supplemental Order). A copy of the July 16 Order,
without attachments, is provided in Appendix “B”.

This report (“Report”) is filed in D&P’s capacity as Information Officer.

1.1 Purposes of this Report

The purposes of this Report are to:

a) Provide background information about Allied Group; and

b) Provide information with respect to the Foreign Representative’s request for
the Court to:

 Grant a Directors’ Charge (defined below); and

 Further amend the Supplemental Order to provide for priority to the
Directors’ Charge.
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1.2 Currency

All currency references in this Report are to Canadian dollars, unless otherwise
noted.

1.3 Definitions

Certain capitalized terms used in this Report and not otherwise defined herein
have the meanings ascribed to them in the affidavit of John Blount, Senior Vice
President, Chief Administrative Officer, Secretary and General Counsel of Allied
Systems US, sworn on July 25, 2012 (the “Blount Affidavit”).

1.4 Restrictions

In preparing this Report, the Information Officer has relied upon unaudited financial
information prepared by Allied Group’s representatives, Allied Group’s books and
records and discussions with its representatives. The Information Officer has not
performed an audit or other verification of such information. The Information
Officer expresses no opinion or other form of assurance with respect to the
accuracy of any financial information presented in this Report, or relied upon by the
Information Officer.

2.0 Background

2.1 Business Overview

Allied Group is primarily engaged in the “car-haul” business, being the transport by
specially designed tractor trailers of vehicles, such as automobiles, sport-utility
vehicles and light trucks, from manufacturing plants, ports, auctions, and railway
distribution points to automobile dealerships in the United States and Canada. In
Canada, this business is conducted by Allied Canada.

Allied Group also operates a logistics business which, among other things,
arranges for and manages vehicle distribution services, automobile inspections,
auction and yard management services, vehicle tracking, vehicle accessorizing,
and dealer preparation services for the automotive industry in the United States
and Canada, and provides yard management services in Mexico. In Canada, this
business is conducted by Axis Canada.
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Allied Group’s operations are centralized from its head office located in Atlanta,
Georgia. Allied Group employs approximately 1,835 individuals, including
approximately 600 active employees in Canada 2 . Approximately 390 active
Canadian employees are members of the International Brotherhood of Teamsters
or the Canadian Auto Workers’ unions.

Further information concerning Allied Group’s background is provided in the
affidavit of Scott Macaulay, Senior Vice President and Chief Financial Officer of
Allied Systems US, sworn June 11, 2012 (“Macaulay Affidavit”), in the Report to
Court of D&P as Proposed Information Officer dated June 11, 2012 and the First
Report to Court of the Information Officer dated July 11, 2012 (“IO Reports”). The
Macaulay Affidavit, the IO Reports and other materials filed with the Court in the
Canadian proceedings are available on D&P’s website at
www.duffandphelps.com/restructuringcases. Information regarding the Chapter 11
Proceedings is posted on the “Restructuring News” portion of Allied Group’s
website at www.alliedautomotive.com.

3.0 Directors’ Charge

As a Canadian transportation carrier, Allied Canada is subject to the Canada
Labour Code (“CLC”). Section 251.18 of the CLC imposes joint and several liability
on directors of a company for wages, severance and termination pay, among other
things. Axis Canada is not subject to the CLC as its primary business is logistics
services.

Prior to the Chapter 11 Proceedings, Allied Canada had two directors and four
officers. The Information Officer understands that, shortly after the Chapter 11
Proceedings commenced, both directors of Allied Canada resigned due to, among
other things, their concerns with potential personal liability, including liabilities set
out in the CLC. The two former directors remain employees of Allied Group.

Axis Canada’s two directors and three officers have remained in such capacities
since the Chapter 11 Proceedings commenced. Their potential liabilities are more
limited than those of Allied Canada due to the size (twelve employees) and nature
of the business (not subject to the CLC). As discussed below, Allied Group wishes
to offer them the same protections as Allied Canada’s directors and officers.

2
The number of active Canadian employees varies by season. As of June 15, 2012, Allied Canada and Axis

Canada employed 578 and 12 individuals, respectively. The number of Allied Canada employees includes 37
operators of tractors and/or trailers (“Owner Operators”) who provide services to Allied Canada and are
treated, in some respects, as employees.
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The Canadian Debtors are seeking to indemnify their directors and officers (current
and former, actual and deemed) for liabilities associated with severance and
termination (“Severance and Termination Obligations”) arising before and after the
commencement of the Chapter 11 Proceedings and other statutory obligations
(“Other Obligations”), such as wages, withholdings and sales taxes, arising after
the commencement of the Chapter 11 Proceedings. In connection with the
indemnity, the Foreign Representative is seeking Court approval of a charge on the
collateral of the Chapter 11 Debtors located in Canada, in the maximum amount of
$9.9 million (the “Directors’ Charge”). Access to the Directors’ Charge would only
be available if the directors’ and officers’ insurance maintained by Allied Group is
not applicable or is not sufficient.

The potential obligations supporting the $9.9 million Directors’ Charge are
described below.

3.1 Severance and Termination Obligations

3.1.1 Previously Laid Off Employees

Over the last fourteen months, Allied Canada has laid off approximately 260
employees. Pursuant to the CLC, individuals employed for twelve consecutive
months or more are eligible for severance pay except where the termination is by
way of dismissal for just cause. Pursuant to Section 235(1) of the CLC, the
amount of severance is the greater of:

a) two days’ wages at the employee’s regular rate of wages for his regular
hours of work in respect of each completed year of employment that is
within the term of the employee’s continuous employment by the employer;
and

b) five days’ wages at the employee’s regular rate of wages for his regular
hours of work.

Allied Canada provided all eligible laid-off employees with the option to: a) receive
severance payments; or b) postpone the receipt of severance and elect to retain
recall rights and seniority for a period of time.

Since the commencement of the Chapter 11 Proceedings, Allied Canada has
continued to make severance payments to its laid-off employees who elected to
receive same, as authorized in the Final Wages Order (as defined in the July 16
Order). A copy of the Final Wages Order is provided in Appendix “C”.

Allied Canada’s current severance obligation to those employees laid off prior to
the Chapter 11 Proceedings, including those employees that elected to retain their
recall rights and seniority, is approximately $1.7 million.
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3.1.2 Active Employees

Allied Canada has also considered its severance and termination obligations
pursuant to the CLC in a worst case scenario should all remaining employees be
terminated without advance notice (“Worst Case Scenario”). If that were to occur,
Allied Canada’s employees would be entitled to the severance provisions
referenced above and termination pay pursuant to Section 230(1) of the CLC,
which provides that: “…an employer who terminates the employment of an
employee who has completed three consecutive months of continuous
employment by the employer shall, except where the termination is by way of
dismissal for just cause, give the employee either:

a) notice in writing, at least two weeks before a date specified in the notice, of
the employer’s intention to terminate his employment on that date, or

b) two weeks wages at his regular rate of wages for his regular hours of work,
in lieu of the notice.”

Based on Allied Canada’s calculations, in the Worst Case Scenario, Allied
Canada’s severance and termination obligations could be as high as $6.1 million.

Accordingly, the total Severance and Termination Obligations, both existing and
potential, are estimated to be $7.8 million.

3.2 Other Obligations

Allied Canada’s employees, other than the Owner Operators3, are paid weekly.
Allied Canada’s June 15, 2012 payroll was approximately $1.8 million, including
withholdings, an accrual for vacation pay and payment to the Owner Operators.
Allied Canada has continued to pay employees in the normal course since the date
of the Initial Order.

Allied Canada generally files its sales tax returns on a monthly basis. The average
monthly remittance in the May, 2011 to July, 2011 period was $209,000. Allied
Canada advised that due to sales tax audits that occurred in 2012, its remittances
in recent months are not representative of typical monthly payments as they
include adjustments resulting from the audits. Allied Canada estimates that its
monthly remittances will be approximately $200,000.

Accordingly, Allied Canada has calculated an exposure for Other Obligations of
$2.1 million, comprised of the payroll amount ($1.8 million), sales taxes ($200,000)
and a provision for variances ($100,000).

3
Owner Operators are paid every two weeks.
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3.3 Priority

Pursuant to the July 16 Order, the Administration Charge and the DIP Lender’s
Charge (the “Charges”) rank in priority to the existing security interests created
pursuant to the First Lien Credit Facility (“First Facility”), the Second Lien Credit
Facility (both as defined in the Macaulay Affidavit and together, the “Facilities”) and
other trusts, liens, charges and encumbrances, claims of secured creditors or
otherwise (collectively, “Encumbrances”) 4.

The Foreign Representative is seeking to have the Court issue an order amending
the Supplemental Order and the July 16 Order such that the Court-ordered
charges would be as follows:

a) Administration Charge (to the maximum amount of $600,000);

b) Directors’ Charge with respect to severance obligations in connection with
employees laid off prior to the Chapter 11 Proceedings (to a maximum
amount of $1.7 million) and Other Obligations in connection with weekly
gross wages, withholdings and sales taxes (to a maximum amount of
$2.1 million);

c) DIP Lender’s Charge; and

d) Directors’ Charge for Severance and Termination Obligations if the
remaining employees of the Canadian Debtors are terminated during the
Chapter 11 Proceedings (to a maximum amount of $6.1 million).

3.4 Information Officer’s View

The Information Officer believes that the relief being sought is appropriate
because:

 The Information Officer has reviewed the Canadian Debtors’ calculations of
the amounts underlying the Directors’ Charge. The quantification of the
Directors’ Charge appears to be reasonable;

4
The Charges do not rank ahead of: a) Encumbrances, if any, that are valid, perfected by registration or

possession, non-avoidable and senior to the Encumbrances securing the First Facility as of the date of the
Final Financing Order (as defined in the July 16 Order); b) The Carve-Out (as defined in the Final Financing
Order and generally includes certain professional fees associated with the Chapter 11 Proceedings).
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 The Directors’ Charge is, in effect, secondary protection. The severance
obligations owing in respect of those employees laid off for over twelve
months (and who have elected to start receiving severance) are currently
being paid per the Final Wages Order. Further, the Canadian Debtors have
acknowledged that access to the Directors’ Charge would only be sought
once (or if) Allied Group’s directors’ and officers’ insurance is exhausted or
will not provide coverage;

 In order to effectively and efficiently restructure Allied Canada, director
oversight is highly beneficial. The Information Officer understands that
Allied Canada has identified an employee of Allied Group willing to serve as
a director if the Directors’ Charge is granted;

 The DIP Lender and companies affiliated with it that are participants in the
Facilities have consented to the granting of the Directors’ Charge as well as
the proposed priority of the Directors’ Charge. The Information Officer
understands that Black Diamond/Spectrum, which are also participants in
the Facilities, do not support the relief being sought;

 Allied Group has considered alternatives for the Canadian Debtors, such as
the appointment of a restructuring officer or a receiver or securing
additional insurance coverage, in the event the Directors’ Charge is not
granted and no individual is willing to serve as a director of Allied Canada.
These alternatives are costly and may not be as effective as simply having
a director in place – operational disruption is possible and the costs could
be significant, both in dollar terms and to the outcome of the restructuring
process;

 There is a risk that Allied Canada’s officers may resign without the
protection of the Directors’ Charge due to concerns of them being “deemed”
directors. Their resignations would impact the viability of Allied Canada’s
business; and

 As the Information Officer has previously reported in the context of the
Administration Charge and the DIP Lender’s Charge, based on the
advances made under the Facilities compared to the Information Officer’s
understanding of the approximate value of Allied Group’s business and
assets, the Information Officer is of the view that in these circumstances
there will be no prejudice to the Canadian unsecured creditors of Allied
Group if the Court grants the proposed Order.

Based on the foregoing, the Information Officer believes that the Directors’ Charge
and its proposed priority are appropriate in the circumstances.
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3.5 Application and Scope of the Directors' Charge

The relief being requested by the Foreign Representative extends the protection of
a Directors' Charge to current, former, actual and deemed directors and officers of
Allied Canada and Axis Canada and provides an indemnity and charge for
potential director and officer liabilities that arose (or arise) both prior to and after
the Filing Date (as defined in the draft Order).

3.5.1 Current and Former Directors and Officers

All of the potential director and officer liabilities identified in the Blount Affidavit and
in this Report arose (or may arise) after May 1, 2011. The appointed directors of
Allied Canada on May 1, 2011 were two individuals, Keith Rentzel and Robert
Ferrell, who continued as directors until June 18, 2012, when they resigned. No
other directors of Allied Canada have been appointed since May 1, 2011. The
appointed directors of Axis Canada since May 1, 2011 have been Messrs.
Macaulay and Blount, who continue in office.

The appointed officers of Allied Canada on May 1, 2011 were Messrs. Rentzel,
Macaulay, Blount and John Jansen. Mr. Rentzel resigned as an officer on June 22,
2012. The other officers continue in office. The appointed officers of Axis Canada,
since May 1, 2011, have been Jorge Lopez and Messrs. Macaulay and Blount,
who continue in office.

3.5.2 Actual or Deemed

The Information Officer is working on the assumption that the reference in the
proposed Order to “actual” directors and officers refers to duly appointed directors
and officers.

The identity of “deemed” or “de facto” directors is more uncertain. The CLC, as
noted above, imposes certain liability on “directors” of a corporation governed by
the CLC, but does not define “directors”. The corporate statute governing the
Canadian Debtors, being the Nova Scotia Companies Act, defines “director” as
“includes any person occupying the position of director by whatever name called”5.

5
Nova Scotia Companies Act, Section 2(f).
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The Information Officer is aware that a somewhat similar provision in the British
Columbia Company Act has been applied to impose liability on a person who had
formally resigned as a director, but continued to be the directing mind of the
company6.

The Information Officer also notes that the Nova Scotia Companies Act provides
that a company governed by that statute “shall have at least one director”,7 so
there may be some question as to whether the resignation of the last-remaining
director would be recognized under the Companies Act and/or the CLC.

It therefore appears that there are questions as to both: a) whether one of Messrs.
Rentzel or Ferrell remains an “actual” director; and b) whether one or both of these
individuals might be a “deemed” director for some indefinite period of time after
they tendered their resignations as directors of Allied Canada, due to their
continued involvement with Allied Group.

3.5.3 Pre- and Post-Filing Obligations

As noted above, Allied Canada's current severance obligation to those employees
laid off prior to the commencement of the Chapter 11 Proceedings and the CCAA
proceedings is approximately $1.7 million.

The remaining potential director and officer liabilities relate to active employees
and the payment of other potential post-filing amounts such as sales taxes.

3.5.4 Discussion

Section 11.51 of the CCAA contemplates an indemnity and charge to indemnify a
director or officer “against obligations and liabilities that they may incur as a
director or officer of the company after the commencement of proceedings under
this Act”. However, Section 49 of the CCAA allows the Court to make “any order
that it considers appropriate” if it is satisfied that it is necessary for the protection of
the debtor companies' property or the interest of a creditor or creditors.

The Information Officer also notes that the Orders made by the U.S. Court and
recognized in Canada have been made on the basis that Allied Group is and
remains a going concern, and have therefore authorized the payment of some pre-
filing liabilities, including pre-filing employee liabilities relating to severance pay.

6
Baratta v. Belter, [2001] C.L.A.D. No. 583; at the time of this case, the B.C. Company Act defined a director

to include "every person, by whatever name designated, who performs the functions of a director".

7
Nova Scotia Companies Act, Section 93.
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The information in the Blount Affidavit suggests that it is important to the Canadian
Debtors that Messrs. Rentzel and Ferrell remain as offi
though they are not directors or officers of the Canadian Debtors. The Information
Officer agrees with
business, the loss of their services would adversely affect the Cana
well.

While it is not clear that these individuals will resign as officers of Allied Group if
they are not given the entire protection of the Directors' Charge (for pre
filing liabilities), their resignation has been identified as
Officer is not aware of the specific legal advice that has been given to these
individuals, which might also impact that decision.

3.5.5 Conclusion

Given the potential liability that these individuals have, quite possibly eve
future liabilities (if they remain with Allied Group and continue to be key individuals
with respect to the operations of the Canadian Debtors), the Information Officer is
of the view that extending the benefit of the Directors' Charge to these two
individuals is appropriate in the unique circumstances of this case, even though
they are no longer formally appointed as directors or officers of the Canadian
Debtors.

The other issue is the scope of the protection that is given to Messrs. Rentzel and
Ferrell – that is, whether they should also be indemnified for potential pre
obligations. In practical terms, the Information Officer would be supportive of this
approach, if it is necessary in order for Allied Group to retain the services of these
individuals.

4.0 Conclusion

Based on the foregoing,
sought by the Foreign Representative is reasonable.

All of which is respectfully submitted,

DUFF & PHELPS CANADA RESTRUCTURING INC.
IN ITS CAPACITY AS INFORMATION OFFICER OF
ALLIED SYSTEMS HOLDINGS, INC., ALLIED SYSTEMS (CANADA) COMPANY, AXIS
CANADA COMPANY AND THOSE OTHER COMPANIES LISTED ON SCHEDULE “A”
HERETO AND NOT IN ITS PERSONAL CAPACITY

Phelps Canada Restructuring Inc.

The information in the Blount Affidavit suggests that it is important to the Canadian
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though they are not directors or officers of the Canadian Debtors. The Information
Officer agrees with this view; given the integrated nature of
business, the loss of their services would adversely affect the Canadian Debtors as

While it is not clear that these individuals will resign as officers of Allied Group if
they are not given the entire protection of the Directors' Charge (for pre
filing liabilities), their resignation has been identified as a risk. The Information
Officer is not aware of the specific legal advice that has been given to these
individuals, which might also impact that decision.

Given the potential liability that these individuals have, quite possibly eve
future liabilities (if they remain with Allied Group and continue to be key individuals
with respect to the operations of the Canadian Debtors), the Information Officer is
of the view that extending the benefit of the Directors' Charge to these two
ndividuals is appropriate in the unique circumstances of this case, even though
they are no longer formally appointed as directors or officers of the Canadian

The other issue is the scope of the protection that is given to Messrs. Rentzel and
that is, whether they should also be indemnified for potential pre

obligations. In practical terms, the Information Officer would be supportive of this
approach, if it is necessary in order for Allied Group to retain the services of these

Based on the foregoing, it is the Information Officer’s view that the relief being
sought by the Foreign Representative is reasonable.

* * *

All of which is respectfully submitted,

DUFF & PHELPS CANADA RESTRUCTURING INC.
IN ITS CAPACITY AS INFORMATION OFFICER OF
ALLIED SYSTEMS HOLDINGS, INC., ALLIED SYSTEMS (CANADA) COMPANY, AXIS
CANADA COMPANY AND THOSE OTHER COMPANIES LISTED ON SCHEDULE “A”
HERETO AND NOT IN ITS PERSONAL CAPACITY
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obligations. In practical terms, the Information Officer would be supportive of this
approach, if it is necessary in order for Allied Group to retain the services of these

view that the relief being

ALLIED SYSTEMS HOLDINGS, INC., ALLIED SYSTEMS (CANADA) COMPANY, AXIS
CANADA COMPANY AND THOSE OTHER COMPANIES LISTED ON SCHEDULE “A”




























































