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Babcock & Wilcox Canada Ltd., Re
In the Matter of Section 18.6 of the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as amended
In the Matter of Babcock & Wilcox Canada Lid.
Ontario Superior Court of Justice [Commercial List]
Farley J.

Heard: February 25, 2000
Judgment: February 25, 2000
Docket: 00-CL-3667

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.
Counsel: Derrick Tay, for Babcock & Wilcox Canada Ltd.
Paul Macdonald, for Citibank North America Inc., Lenders under the Post-Petition Credit Agreement.
Subject: Corporate and Commercial; Insolvency

Corporations --- Arrangements and compromises — Under Companies’ Creditors Arrangement Act — Arrangements — Ef-
fect of arrangement — Stay of proceedings

Solvent corporation applied for interim order under s. 18.6 of Companies' Creditors Arrangement Act for stay of actions and
enforcements against corporation in respect of asbestos tort claims — Application granted — Application was to be reviewed
in light of doctrine of comity, inherent jurisdiction, and aspect of liberal interpretation of Act generally — Proceedings com-
menced by corporation's parent corporation in United States and other United States related corporations for protection under
¢. 11 of United States Bankruptcy Code in connection with mass asbestos tort claims constituted foreign proceeding for pur-
poses of 5. 18.6 of Act — Insolvency of debtor in foreign proceeding was not condition precedent for proceeding to be for-
eign proceeding under definition of s. 18.6 of Act — Corporation was entitled to avail itself of provisions of s. 18.6 of Act —
Relief requested was not of nature contrary to provisions of Act — Recourse may be had to s. 18.6 of Act in case of solvent
debtor — Chapter 11 proceedings in United States were intended to resolve mass asbestos-related tort claims that seriously
threatened long-term viability of corporation's parent — Corporation was significant participant in overall international oper-
ation and interdependence existed between corporation and its parent as to facilities and services — Bankruptcy Code, 11
1U.8.C. 1982, c. 11 — Companies’ Creditors Arrangement Act, R.8.C. 1985, ¢, C-36, s. 18.6.

Cases considered by Farley J.:

Arrowmaster Inc. v. Unique Forming Ltd {1993}, 17 O.R. (3d) 407,29 C.P.C. (3d} 65 (Ont. Gen. Div.) — applied

ATL Industries Inc. v. Han Eol Ind Co. (1995). 36 C.P.C. (3d) 288 (Ont. Gen. Div, [Commercial List]) — applied
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Hongkong Bank of Canada v. Chef Readv Foods Ltd_(1990}, 51 B.C.L.R. (2d) 84, 4 C.B.R. (3d) 5311, fsub nom. Chef
Ready Foods Lid v. Hongkong Bank of Canada) [1991]2 W.W.R. 136 (B.C. C.A.)— referred to

Huntv. T & N plc {1995}, [1994] 1 W.W.R. 129, 21 C.P.C. (3d) 269, (sub nom. Hunt v. Lac d’Amiante du Québec Liée)
37B.CA.C. 161, sub nom. Hunt v. Lac d'Amianfe du Québec Lide) 60 W.A.C. 161, fsub noin. Hunt v. T&N plci [1993]
4 S.C.R. 289, (sub noin. Hunt v. T&N plc) 109 D.L.R. (4th) 16, 85 B.C.L.R. (2d} 1. /sub nom. Hunt v. Lac d'Amiante du
Ouébec Lide) 161 NL.R. 81 (S.C.C.) — referred to

Lehndorff General Partner Ltd, Re (1993), 17 C.B.R. (3d) 24. 9 B.L..R. (2d) 275 {(Ont. Gen, Div. [Commercial List]) —
referred to

Loewen Group Inc. v. Continental Insurance Co. of Canada (1997). 48 C.C.L.I. (2d) 119, 44 B.C.L.R. {3d) 387 (B.C.
S.C.) — considered

Microbiz Corp. v, Classic Software Systems Inc, (1996). 45 C.B.R. (3d) 40 (Ont, Gen, Div.) — referred to

Morguard Investments Lid v. De Savoye (1990}, 46 C.P.C. 2d) 1. ISR.P.R. (2d} 1, 76 D.L.R. (4th) 256, 122 N.R. 81,
[199112 W.W.R. 217, 52 B.C.L.R. (2d) 160. [1990] 3 S.C.R. 1077 (S.C.C.) — applied

Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 20 C.B.R. (3d) 165 (Ont. Gen. Div.) — considered

Pacific National Lease Holding Corp. v. Sun Life Trust Co.. 34 CB.R. 3d} 4. 10 B.C.L.R. (3d) 62, [1995] 10 WW.R.
714, fsub nom. Pacific National Lease Holding Corp, Re) 62 B.C.A.C. 151, (sub nom. Pacific National Lease Holding
Corp.. Re) 103 W.A.C. 151 (B.C. C.A))—referred to

Roberts v. Picture Butte Municipal Hospital (1998), 64 Alta. L. R. (3d) 218, 23 C.P.C. (dth) 300, 227 A.R. 308.[1999]4
W.W.R. 443 (Alta. Q.B.) — considered

Tavior v. Dow Corning Australia Pty. Ltd (December 19, 1997}, Doc. 8438/95 (Australia Vic. Sup. Ct.) — referred to

Tradewell Inc. v. American Sensors & Electronics Ine. (U.S. SD.N.Y. 1997)

Westar Mining Ltd, Re, 70 B.CL.R. (2d}6. 14 C.B.R. (3d} 88, [1992] 6 W.W.R. 33| (B.C. S.C.) —referred to

Statutes considered:

Banfkruptcy Amendment Code, (U.S.), 1994
Generally — considered

Bankruptey Code, 11 U.8.C. 1982
Chapter 11 — considered
5. 524(g) — considered

Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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Pt X1II [en. 1997, c. 12, 5. 118] — referred to
s. 267 "debtor" [en. 1997, ¢. 12, s, 118] — considered
ss. 267-275 [en. 1997, c. 12, 5. 118] — referred to

Bankruptcy and Insolvency Act, the Companies' Creditors Arrangement Act and the Income Tax Act, Act to amend the, 5.C.
1997, ¢. 12

Generally — referred to
Business Corporations Act, R.S.0. 1990, ¢. B.16
Generally — referred to
Companies’ Creditors Arrangement Act, R.8.C. 1985, c. C-36
s. 2 "debtor company" — considered
8. 3 — considered
8. 4 — considered
s. 5 — considered
s. 17 —referred to
5. 18.6 [en. 1997, ¢. 12, 5. 125] — considered
s. 18.6(1) "foreign proceeding” [en. 1997, c. 12, 5. 125] — considered
5. 18.6(2) [en. 1997, ¢. 12, 5. 125] - considered
s. 18.6(3) [en. 1997, ¢, 12, 5. 125] — considered
5. 18.6(4) [en. 1997, ¢. 12, 5. 125] — considered
s. 18.6(8) [en. 1997, c. 12, s, 125] — considered
APPLICATION by solvent corporation for interim order under s. 18.6 of Companies’ Creditors Arrangement Act.
Farley J.:

1 I have had the opportunity to reflect on this matter which involves an aspect of the recent amendments to the insolven-
¢y legislation of Canada, which amendments have not vet been otherwise dealt with as to their substance. The applicant,
Babcock & Wilcox Canada Ltd. ("BW Canada"), a solvent company, has applied for an interim order under s. 18.6 of the
Companies’ Creditors Arvangement Act ("CCAA™):

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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(a) that the proceedings commenced by BW Canada's parent U.S. corporation and certain other U.S. related corpora-
tions (collectively "BWUS") for protection under Chapter 11 of the U.S. Bankruptcy Code in connection with mass
asbestos claims before the U.S. Bankruptcy Court be recognized as a "foreign proceeding” for the purposes of s.
18.6;

(b) that BW Canada be declared a company which is entitled to-avail itself of the provisions of s. 18.6;

(c) that there be a stay against suits and enforcements until May 1, 2000 (or such later date as the Court may order)
as to asbestos related proceedings against BW Canada, its property and its directors;

{d) that BW Canada be authorized to guarantee the obligations of its parent to the DIP Lender (debtor in possession
lender) and grant security therefor in favour of the DIP Lender; and

(e) and for other ancillary relief.

2 In Chapter 11 proceedings under the U.S. Bankruptcy Code, the U.S, Bankruptcy Court in New Orleans issued a tem-
porary restraining order on February 22, 2000 wherein it was noted that BW Canada may be subject to actions in Canada
similar to the U.S. asbestos claims. U.S. Bankruptcy Court Judge Brown's temporary restraining order was directed against
certain named U.S. resident plaintiffs in the asbestos litigation:

. and towards all plaintiffs and potential plaintiffs in Other Derivative Actions, that they are hereby restrained further
prosecuting Pending Actions or further prosecuting or commencing Other Derivative Actions against Non-Debtor Affili-
ates, until the Court decides whether to grant the Debtors' request for a preliminary injunction.

Judge Brown further requested the aid and assistance of the Canadian courts in carrying out the U.S. Bankruptcy Court's or-
ders. The "Non-Debtor Affiliates” would include BW Canada.

3 Under the 1994 amendments to the U.S. Bankruptcy Code, the concept of the establishment of a trust sufficient to meet
the court determined liability for a mass torts situations was introduced. | am advised that after many years of successfully
resolving the overwhelming majority of claims against it on an individual basis by settlement on terms BWUS considered
reasonable, BWUS has determined, as a result of a spike in claims with escalating demands when it was expecting a decrease
in claims, that it is appropriate to resort to the mass tort trust concept. Hence its application earlier this week to Judge Brown
with a view to eventually working out a global process, including incorporating any Canadian claims. This would be done in
conjunction with its joint pool of insurance which covers both BWUS and BW Canada. Chapter 11 proceedings do not re-
quire an applicant thereunder to be insolvent; thus BWUS was able to make an application with a view towards the 1994
amendments (including s. 524(g)). This subsection would permit the U.S. Bankruptcy Court on confirmation of a plan of
reorganization under Chapter 11 with a view towards rehabilitation in the sense of avoiding insolvency in a mass torts situa-
tion to:

. enjoin entities from taking legal action for the purpose of directly or indirectly collecting, recovering, or receiving
payment or recovery with respect to any claiins or demand that, under a plan of reorganization, is to be paid in whole or
in part by a trust.

4 In 1997, ss. 267-275 of the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3, as amended ("B1A") and 5. 18.6 of the
CCAA were enacted to address the rising number of international insolvencies ("1997 Amendments"). The 1997 Amend-
ments were introduced afler a lengthy consultation process with the insolvency profession and others. Previous to the 1997
Amendments, Canadian courts essentially would rely on the evolving common law principles of comity which permitted the
Canadian court to recognize and enforce in Canada the judicial acts of other jurisdictions.

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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5 La Forest I in Morguard Investments Lid v. De Savoye (1990), 76 D.L.R. {4th) 256 (5.C.C.), at p. 269 described the
principle of comity as:

"Comity" in the legal sense, is neither a matter of absolute obligation, on the one hand, nor of mere courtesy and good-
will, upon the other. But it is the recognition which one nation allows within its territory to the legislative, executive or
judicial acts of another nation, having due regard both to international duty and convenience, and to the rights of its own
citizens or of other persons who are under the protections of its laws . ..

6 In ATL Industries Inc. v. Han FEol Ind. Co.{1995), 36 C.P.C, {3d) 288 (Ont. Gen. Div. [Commercial List]), at pp. 302-3
I noted the following:

Allow me to start off by stating that I agree with the analysis of MacPherson 1. in Arrowmaster Inc. v. Unique Forming
Lid (1993), 17 O.R. (3d) 407 (Gen. Div.) when in discussing Morguard Investments Ltd. v. De Savoye, [1990]1 3 §.C.R.
1077, 76 D.L.R. (4th} 256, 52 B.C.L.R. (2d) 160, 122 N.R. 81, [199112 W.W.R. 217. 46 C.P.C. (2d} 1. 15 R.P.R. (24} 1,
he states at p.411:

The leading case dealing with the enforcement of "foreign" judgments is the decision of the Supreme Court of Can-
ada in Morguard Investments, supra. The question in that case was whether, and the circumstances in which, the
judgment of an Alberta court could be enforced in British Columbia. A unanimous court, speaking throngh La For-
est I, held in favour of enforceability and, in so doing, discussed in some detail the doctrinal principles governing
inter-jurisdictional enforcement of orders. 1 think it fair to say that the overarching theme of La Forest J.'s reasons is
the necessity and desirability, in a mobile global society, for governments and courts to respect the orders made by
courts in foreign jurisdictions with comparable legal systems, including substantive laws and rules of procedure. He
expressed this theme in these words, at p. 1095:

Modem states, however, cannot live in splendid isolation and do give effect to judgments given in other coun-
tries in certain circumstances. Thus a judgment in rem, such as a decree of divorce granted by the courts of one
state to persons domiciled there, will be recognized by the courts of other states. In certain circumstances, as
well, our courts will enforce personal judgments given in other states. Thus, we saw, our courts will enforce an
action for breach of contract given by the courts of another country if the defendant was present there at the
time of the action or has agreed to the foreign court's exercise of jurisdiction. This, & was thought, was in con-
Jormity with the requirements of comity, the informing principle of private international law, which has been
stated fo be the deference and respect due by other states to the actions of a state legitimately taken within its
territory. Since the state where the fudgment was given has power over the litigants, the judgments of its courts
should be respected. (emphasis added in original)

Morguard Investments was, as stated earlier, a case dealing with the enforcement of a court order across provincial
boundaries. However, the historical analysis in Ia Forest I.'s judgment, of both the United Kingdom and Canadian
jurisprudence. and the doctrinal principles enunciated by the court are equally applicable, in my view, in a situation
where the judgment has been rendered by a court in a foreign jurisdiction. This should not be an absolute rule - there
will be some foreign court orders that should not be enforced in Ontario, perhaps because the substantive law in the
foreign country is so different frotm Ontario's or perhaps because the legal process that generates the foreign order
diverges radically from Ontario's process. (my emphasis added)

Certainly the substantive and procedural aspects of the U.S. Bankruptcy Code including its 1994 amendments are not so dif-
ferent and do not radically diverge from our system.

7 After reviewing La Forest J.'s definition of comity, I went on to observe at p. 316:

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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As was discussed by 1.G. Castel, Canadian Conflicts of Laws, 3rd ed. (Toronto: Butierworths, 1994) at p. 270, there is a
presumption of validity attaching to a foreign judgment unless and until it is established to be invalid. It would seem that
the same type of evidence would be required to impeach a foreign judgment as a domestic one: fraud practiced on the
court or tribunal: see Sun Alliance Insurance Co. v. Thompson (19813, 56 N.S.R. 2d) 619, 117 A.P.R. 619 (T.D.), So-
pinka, supra, at p. 992.

La Forest J. went on to observe in Morguard at pp. 269-70:

In a word, the rules of private international law are grounded in the need in modern times to facilitate the flow of wealth,
skills and people across state lines in a fair and orderly manner.

Accommodating the flow of wealth, skills and people across state lines has now become imperative. Under these cir-
cumstances, our approach to the recognition and enforcement of foreign judgments would appear ripe for reappraisal.

See also Huntv. T & N ple (1993). 109 D.L..R. {4th) 16 (8.C.C.), at p. 39.

8 While Morguard was an interprovincial case, there is no doubt that the principles in that case are equally applicable to
international matters in the view of MacPherson J. and myself in Arrowmaster {1993), 17 Q.R. (3d) 407 (Ont, Gen. Div.), and
ATL respectively. Indeed the analysis by La Forest J. was on an international plane. As a country whose well-being is so
heavily founded on international trade and investment, Canada of necessity is very conscious of the desirability of invoking
comity in appropriate cases.

9 In the context of cross-border insolvencies, Canadian and U.S. Courts have made efforts to complement, coordinate
and where appropriate accommodate the proceedings of the other. Examples of this would include Olympia & York Devel-
opments Ltd., Ever fresh Beverages Inc. and Loewen Group Inc. v. Continental insurance Co. of Canada (19971, 48 C.C.L.L
(2d) 119 (B.C. S.C.). Other examples involve the situation where a multi-jurisdictional proceeding is specifically connected
to one jurisdiction with that jurisdiction's court being allowed to exercise principal control over the insolvency process: see
(1998), 23 C.P.C. (4th) 300 {(Alta. Q.B.), at pp. 5-7 [[1998] A.J. No. 817]; Microbiz Corp. v. Classic Sofiware Systems Inc.
(1996}, 45 C.B.R. (3d} 40 (Ont. Gen. Div.}, at p..4; Tradewell Inc. v. American Sensors Electronics, Inc., 1997 WL 423075
(SDN.Y. 1997).

10 In Roberts, Forsythe J. at pp. 5-7 noted that steps within the proceedings themselves are also subject to the dictates of
comity in recognizing and enforcing a U.S. Bankruptey Court stay in the Dow Corning litigation [Tayior v. Dow Corning
Australia Pty. Ltd _(December 19, 1997, Doc. 8438/95 (Australia Vic. Sup. Ct.)] as to a debtor in Canada so as to promote
greater efficiency, certainty and consistency in connection with the debtor's restructuring efforts. Foreign claimants were pro-
vided for in the U.S. corporation's plan. Forsyth J. stated:

Comity and cooperation are increasingly important in the bankruptcy context. As infernationalization increases, more
parties have assets and carry on activities in several jurisdictions, Without some coordination there would be multiple
proceedings, inconsistent judgments and general uncertainty.

... 1 find that common sense dictates that these matters would be best dealt with by one court, and in the interest of
promoting international comity it seems the forum for this case is in the U.S. Bankruptcy Court. Thus, in either case,
whether there has been an attornment or not, 1 conclude it is appropriate for me to exercise my discretion and apply the
principles of comity and grant the Defendant's stay application. 1 reach this conclusion based on all the circumstances,
including the clear wording of the U.S. Bankruptcy Code provision, the similar philosophies and procedures in Canada
and the U.S., the Plaintiff's attornment to the jurisdiction of the U.S. Bankruptcy Court, and the incredible number of
claims outstanding . .. (emphasis added)

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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11 The CCAA as remedial legislation should be given a liberal interpretation to facilitate its objectives. See Hongkong
Bank of Canada v. Chef Ready Foods Lid (1990}, 4 C.B.R. (3d) 311 (B.C. C.A.), at p. 320; Lehndorff General Partner Lid,
Re(1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]).

12 David Tobin, the Director General, Corporate Governance Branch, Department of Industry in testifying before the
Standing Committee on Industry regarding Bill C-5, An Act to amend the BIA, the CCAA and the Income Tax Act, stated at
1600:

Provisions in Bill C-5 attempt to actually codify, which has always been the practice in Canada. They include the Court
recognition of foreign representatives; Court authority to make orders to facilitate and coordinate international insolven-
cies; provisions that would make it clear that foreign representatives are allowed to cominence proceedings in Canada, as
per Canadian rules - however, they clarify that foreign stays of proceedings are not applicable but a foreign representa-
tive can apply to a court for a stay in Canada; and Canadian creditors and assets are protected by the bankruptcy and in-
solvency rules.

The philosophy of the practice in international matters relating to the CCAA is set forth in Olympia & York Developments
Lid. v. Royal Trust Co. (1993}, 20 C.B.R. (3d) 165 (Ont. Gen. Div.), at p. 167 where Blair J. stated:

The Olympia & York re-organization involves proceedings in three different jurisdictions: Canada, the United States and
the United Kingdom. Insolvency disputes with international overtones and involving property and assets in a multiplicity
of jurisdictions are becoming increasingly frequent, Often there are differences in legal concepts - sometimes substan-
tive, sometimes procedural - between the jurisdictions. The Courts of the various jurisdictions should seek to cooperate
amongst themselves, in my view, in facilitating the trans-border resolution of such disputes as a whole, where that can be
done in a fashion consistent with their own fundamental principles of jurisprudence. The interests of international coop-
eration and comity, and the interests of developing at least some degree of certitude in international business and com-
merce, call for nothing less.

Blair J. then proceeded to invoke inherent jurisdiction to implement the Protocol between the U.S. Bankruptcy Court and the
Ontario Court. See also my endorsement of December 20, 1995, in Everfresh Beverages Inc. where 1 observed: "I would
think that this Protocol demonstrates the ‘essence of comity’ between the Courts of Canada and the United States of Ameri-
ca." Everfresh was an example of the effective and efficient use of the Cross-Border Insolvency Concordat, adopted by the
Council of the International Bar Association on May 31, 1996 (after being adopted by its Section on Business Law Council
on September 17, 1995), which Concordat deals with, inter alia, principal administration of a debtor's reorganization and an-
cillary jurisdiction. See also the UNCITRAL Model Law on Cross-Border Insolvency.

13 Thus it seems to me that this application by BW Canada should be reviewed in light of (i} the doctrine of comity as
analyzed in Morguard, Arrowmaster and ATL, supra, in regard to its international aspects; (ii) inherent jurisdiction; (iii) the
aspect of the liberal interpretation of the CCAA generally; and (iv) the assistance and codification of the 1997 Amendments.

"Foreign proceeding” is defined in s. 18.6(1) as:
In this section,

"foreign proceeding" means a judicial or administrative proceeding commenced outside Canada in respect of a deb-
tor under a law relating to bankruptcy or insolvency and dealing with the collective interests of creditors generally;

Certainly a U.S. Chapter 11 proceeding would fit this definition subject to the question of "debtor". It is important to note that
the definition of "foreign proceeding” in s. 18.6 of the CCAA contains no specific requirement that the debtor be insolvent. In

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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confrast, the BIA defines a "debtor” in the context of a foreign proceeding (Part X111 of the BIA) as follows:

s. 267 In this Part,

"debtor” means an insolvent person who has property in Canada, a bankrupt who has property in Canada ot a person
who has the status of a bankrupt under foreign law in a foreign proceeding and has property in Canada; ... (em-
phasis added)

1 think it a fair observation that the B1A is a rather defined code which goes into extensive detail. This should be contrasted
with the CCAA which is a very short general statute which has been utilized to give flexibility to meet what might be de-
scribed as the peculiar and unusual situation circumstances. A general categorization (which of course is never completely
accurate) is that the B1A may be seen as being used for more run of the mill cases whereas the CCAA may be seen as facili-
tating the more unique or complicated cases. Certainly the CCAA provides the flexibility to deal with the thornier questions.
Thus I do not think it unusual that the draftees of the 1997 Amendments would have it in their minds that the provisions of
the CCAA dealing with foreign proceedings should continue to reflect this broader and more tlexible approach in keeping
with the general provisions of the CCAA, in contrast with the corresponding provisions under the BIA. In particular, it would
appear to me to be a reasonably plain reading interpretation of s. 18.6 that recourse may be had to s. 18.6 of the CCAA in the
case of a solvent debtor. Thus 1 would conclude that the aspect of insolvency is not a condition precedent vis-a-vis the "deb-
tor" in the foreign proceedings (here the Chapter 11 proceedings) for the proceedings in Louisiana to be a foreign proceeding
under the definition of s. 18.6. 1 therefore declare that those proceedings are to be recognized as a "foreign proceeding" for
the purposes of s. 18.6 of the CCAA.

14 It appears to me that my conclusion above is reinforced by an analysis of 5. 18.6(2) which deals with concurrent fil-
ings by a debtor under the CCAA in Canada and corresponding bankruptcy or insolvency legislation in a foreign jurisdiction.
This is not the situation here, but it would be applicable in the Loewen case. That subsection deals with the coordination of
proceedings as to a "debtor company” initiated pursuant to the CCAA and the foreign legislation,

s. 18.6(2). The court may, in respect of a debtor company, make such orders and grant such relief as it considers appro-
priate to facilitate, approve or implement arrangements that will result in a coordination of proceedings under the Act
with any foreign proceeding. (emphasis added)

15 The definition of "debtor company” is found in the general definition section of the CCAA, namely s. 2 and that defi-
nition incorporates the concept of insolvency. Section 18.6(2) refers to a "debtor company"” since only a "debtor company”
can file under the CCAA to propose a compromise with its unsecured or secured creditors: ss. 3, 4 and 5 CCAA. See also s.
18.6(8) which deals with currency concessions "[w]here a compromise or arrangement is proposed in respect of a debtor
company ...". 1 note that "debtor company” is not otherwise referred to in s. 18.6; however "debtor” is referred to in both
definitions under s. 18.6(1).

16 However, s. 18.6(4) provides a basis pursuant to which a company such as BW Canada, a solvent corporation, may
seek judicial assistance and protection in connection with a foreign proceeding. Unlike s. 18.6(2), s. 18.6(4) does not contem-
plate a full filing under the CCAA. Rather s. 18.6(4) may be utilized to deal with situations where, notwithstanding that a full
filing is not being made under the CCAA, ancillary relief is required in connection with a foreign proceeding,

s. 18.6(4) Nothing in this section prevents the court, on the application of a foreign representative or any other interested
persons, from applying such legal or equitable rules governing the recognition of foreign insolvency orders and assis-
tance to foreign representatives as are not inconsistent with the provisions of this Act. {emphasis added)

BW Canada would fit within "any interested person” to bring the subject application to apply the principles of comity and
cooperation. It would not appear to me that the relief requested is of a nature contrary to the provisions of the CCAA.
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17 Additionally there is s. 18.6(3) whereby once it has been established that there is a foreign proceeding within the
meaning of s. 18.6(1) (as 1 have concluded there is), then this court is given broad powers and wide latitude, all of which is
consistent with the general judicial analysis of the CCAA overall, to make any order it thinks appropriate in the circums-
tances.

8. 18.6(3) An order of the court under this Section may be made on such terms and conditions as the court considers ap-
propriate in the circumstances.

This subsection reinforces the view expressed previously that the 1997 Armendments contemplated that it would be inappro-
priate to pigeonhole or otherwise constrain the interpretation of s. 18.6 since it would be not only impracticable but also im-
possible to contemplate the myriad of circumstances arising under a wide variety of foreign legislation which deal generally
and essentially with bankruptcy and insolvency but not exclusively so. Thus, the Court was entrusted to exercise its discre-
tion, but of course in a judicial manner.

18 Even aside from that, 1 note that the Courts of this country have utilized inherent jurisdiction to fill in any gaps in the
legislation and to promote the objectives of the CCAA. Where there is a gap which requires bridging, then the question to be
considered is what will be the most practical common sense approach to establishing the connection between the parts of the
legislation so as to reach a just and reasonable solution. See Westar Mining Lid, Re(1992), 14 C.B.R. (3d) 88 (B.C. 5.C)), at
pP. 93-4; Pacific National Lease Holding Corp. v. Sun Life Trust Co.{1995), 34 C.B.R. (3d}4 (B.C. C.A), at p. 2; Lefndorff
Creneral Partner Lid. at p. 30.

19 The Chapter 11 proceedings are intended to resolve the mass asbestos related tort claims which seriously threaten the
long term viability of BWUS and its subsidiaries including BW Canada. BW Canada is a significant participant in the overall
Babcock & Wilcox international organization. From the record before ine it appears reasonably clear that there is an interde-
pendence between BWUS and BW Canada as to facilities and services. In addition there is the fundamental element of finan-
cial and business stability. This interdependence has been increased by the financial assistance given by the BW Canada
guarantee of BWUS' obligations.

20 To date the overwhelming thrust of the asbestos related litigation has been focussed in the U.S. In contradistinction
BW Canada has not in essence been involved in asbestos litigation to date. The 1994 amendments to the 11.5. Bankruptcy
Code have provided a specific regime which is designed to deal with the mass tort claims (which number in the hundreds of
thousands of claims m the 1U.8.) which appear to be endemic in the U.S. litigation arena involving asbestos related claims as
well as other types of mass torts. This Court's assistance however is being sought to stay asbestos related claims against BW
Canada with a view to this stay facilitating an environment in which a global solution may be worked out within the context
of the Chapter 11 proceedings trust. ”

21 In 1y view, s. 18.6(3) and (4) permit BW Canada to apply to this Court for such a stay and other appropriate relief.
Relying upon the existing law on the recognition of foreign insolvency orders and proceedings, the principles and practicali-
ties discussed and illustrated in the Cross-Border Insolvency Concordat and the UNCITRAL Model Law on Cross-Border
Insolvencies and inherent jurisdiction, all as discussed above, 1 would think that the following may be of assistance in ad-
vancing guidelines as to how s. 18.6 should be applied. 1 do not intend the factors listed below to be exclusive or exhaustive
but merely an initial attempt to provide guidance:

{a) The recognition of comity and cooperation between the courts of various jurisdictions are to be encouraged.

{(b) Respect should be accorded to the overall thrust of foreign bankruptcy and insolvency legislation in any analysis,
uniess in substance generally it is so different from the bankruptcy and insolvency law of Canada or perhaps because
the legal process that generates the foreign order diverges radically from the process here in Capada.

(c) All stakeholders are to be treated equitably, and to the extent reasonably possible, commeon or like stakeholders
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are to be treated equally, regardless of the jurisdiction in which they reside.

(d) The enterprise is to be permitted to implement a pian so as to reorganize as a global unit, especially where there
is an established interdependence on a transnational basis of the enterprise and to the extent reasonably practicable,
one jurisdiction should take charge of the principal administration of the enterprise's reorganization, where such
principal type approach will facilitate a potential reorganization and which respects the claims of the stakeholders
and does not inappropriately detract from the net benefits which may be available from alternative approaches.

{(e) The role of the court and the extent of the jurisdiction it exercises will vary on a case by case basis and depend to
a significant degree upon the court's nexus to that enterprise; in considering the appropriate level of its involvement,
the court would consider:

(i) the location of the debtor's principal operations, undertaking and assets;
(i) the location of the debtor's stakeholders;

(iii) the development of the law in each jurisdiction to address the specific problems of the debtor and the enter-
prise;

(iv) the substantive and procedural law which may be applied so that the aspect of undue prejudice may be ana-
lyzed;

- (v) such other factors as may be appropriate in the instant circumstances.
(f) Where one jurisdiction has an ancillary role,

(i) the court in the ancillary jurisdiction should be provided with information on an ongoing basis and be kept
apprised of developments in respect of that debtor's reorganizational efforts in the foreign jurisdiction;

(ii) stakeholders in the anciilary jurisdiction should be afforded appropriate access to the proceedings in the
principal jurisdiction.

{(g) As effective notice as is reasonably practicable in the circumstances should be given to all affected stakeholders,
with an opportunity for such stakeholders to come back into the court to review the granted order with a view, if
thought desirable, to rescind or vary the granted order or to obtain any other appropriate relief in the circumstances.

22 Taking these factors into consideration, and with the determination that the Chapter 11 proceedings are a "foreign
proceeding” within the meaning of s. 18.6 of the CCAA and that it is appropriate to declare that BW Canada is entitled to
avail itself of the provisions of s. 18.6, I would also grant the following relief. There is to be a stay against suits and enforce-
ment as requested; the initial time period would appear reasonable in the circumstances to allow BWUS to return to the U.S.
Bankruptcy Court. Assuming the injunctive relief is continued there, this will provide some additional time to more fully
prepare an initial draft approach with respect to ongoing matters. It should also be recognized that if such future relief is not
granted in the U.S. Bankruptcy Court, any interested person could avail themnselves of the "comeback” clause in the draft
order presented to me and which I find reasonable in the circumstances. It appears appropriate, in the circumstances that BW
Canada guarantee BWUS' obligations as aforesaid and to grant security in respect thereof, recognizing that same is permitted
pursuant to the general corporate legislation affecting BW Canada, namely the Business Corporations Act (Ontario). 1 note
that there is also a provision for an "Information Officer" who will give quarterly reports to this Court. Notices are to be pub-
lished in the Globe & Mail (National Edition) and the National Post. In accordance with my suggestion at the hearing, the
draft order notice has been revised to note that persons are alerted to the fact that they may become a participant in these Ca-
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nadian proceedings and further that, it so, they may make representations as to pursuing their remedies regarding asbestos
related claims in Canada as opposed to the U.S. As discussed above the draft order also includes an appropriate "comeback”

clause. This Court (and I specifically} look forward to working in a cooperative judicial way with the U.S. Bankruptcy Court
{and Judge Brown specifically).

23 I am satisfied that it is appropriate in these circumstances to grant an order in the form of the revised draft (a copy of
which is attached to these reasons for the easy reference of others who may be interested in this area of's. 18.6 of the CCAA).

24 Order to issue accordingly.
Application granted.
Appendix

Court File No. 00-CL-3667
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
THE HONOURABLE FRIDAY, THE 25{TH} DAY OF
MR. JUSTICE FARLEY FEBRUARY, 2000

IN THE MATTER OF S. 18.6 OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-30, AS
AMENDED

AND IN THE MATTER OF BABCOCK & WILCOX CANADA LTD.

INITIAL ORDER

THIS MOTION made by the Applicant Babcock & Wilcox Canada Ltd. for an Order substantially in the form attached to the
Application Record herein was heard this day, at 393 University Avenue, Toronto, Ontario.

ON READING the Notice of Application, the Affidavit of Victor J. Manica sworn February 23, 2000 (the "Manica Affida-
vit"), and on notice to the counsel appearing, and upon being advised that no other person who might be interested in these
proceedings was served with the Notice of Application herein.

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the Affidavit in support of this Applica-
tion be and it is hereby abridged such that the Application is properly returnable today, and, further, that any requirement for
service of the Notice of Application and of the Application Record upon any interested party, other than the parties herein
mentioned, is hereby dispensed with.

RECOGNITION OF THE U.S. PROCEEDINGS
2. THIS COURT ORDERS AND DECLARES that the proceedings commenced by the Applicant's United States corporate
parent and certain other related corporations in the United States for protection under Chapter 11 of the U.S. Bankruptcy

Code in connection with asbestos claims before the U.S. Bankruptey Court (the "U.S. Proceedings”) be and hereby is recog-
nized as a "foreign proceeding” for purposes of Section 18.6 of the Companies' Creditors Arrangement Act, R.S.C. 1985,
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¢.C-36, as amended, {the "CCAA").
APPLICATION

3. THIS COURT ORDERS AND DECLARES that the Applicant is a company which is entitled to relief pursuant to s. 18.6 of
the CCAA.

PROTECTION FROM ASBESTOS PROCEEDINGS

4. THIS COURT ORDERS that until and including May 1, 2000, or such later date as'the Court may order (the "Stay Pe-
riod"), no suit, action, enforcement process, extra-judicial proceeding or other proceeding relating to, arising out of or in any
way connected to damages or loss suffered, directly or indirectly, from asbestos, asbestos contamination or asbestos related
diseases ("Asbestos Proceedings™) against or in respect of the Applicant, its directors or any property of the Applicant, whe-
resoever located, and whether held by the Applicant in whole or in part, directly or indirectly, as principal or nominee, bene-
ficially or otherwise shall be commenced, and any Asbestos Proceedings against or in respect of the Applicant, its directors
or the Applicant's Property already commenced be and are hereby stayed and suspended.

5. THIS COURT ORDERS that during the Stay Period, the right of any person, firm, corporation, governmental authority or
other entity to assert, enforce or exercise any right, option or remedy arising by law, by virtue of any agreement or by any
other means, as a result of the making or filing of these proceedings, the U.S. Proceedings or any allegation made in these
proceedings or the U.S. Proceedings be and is hereby restrained.

DIP FINANCING

6. THIS COURT ORDERS that the Applicant is hereby authorized and empowered to guarantee the obligations of its parent,
The Babcock & Wilcox Company, to Citibank, N.A., as Administrative Agent, the Lenders, the Swing Loan Lender, and
Issuing Banks (as those terms are defined in the Post-Petition Credit Agreement (the "Credit Agreement™)) dated as of Febru-
ary 22, 2000 (collectively, the "DIP Lender"}, and to grant security (the "DIP Lender's Security™) for such guarantee substan-
tially on the terms and conditions set forth in the Credit Agreement.

7. THIS COURT ORDERS that the obligations of the Applicant pursuant to the Credit Agreement, the DIP Lender's Security
and all the documents delivered pursuant thereto constitute legal, valid and binding obligations of the Applicant enforceable
against it in accordance with the terms thereof, and the payments made and security granted by the Applicant pursuant to
such documents do not constitute fraudulent preferences, or other challengeable or reviewable transactions under any appli-
cable law.

8. THIS COURT ORDERS that the DIP Lender's Security shall be deemed to be valid and effective notwithstanding any
negative covenants, prohibitions or other similar provisions with respect to incurring debt or the creation of liens or security
contained in any existing agreement between the Applicant and any lender and that, notwithstanding any provision to the
contrary in such agreements,

(a) the execution, delivery, pérfection or registration of the DIP Lender's Security shall not create or be deemed to
constitute a breach by the Applicant of any agreement to which it is a party, and

(b) the DIP Lender shall have no liability to any person whatsoever as a result of any breach of any agreement
caused by or resulting from the Applicant entering into the Credit Agreement, the DIP Lender's Security or other
document delivered pursuant thereto.

REPORT AND EXTENSION OF STAY
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9. As part of any application by the Applicant for an extension of the Stay Period:

(a) the Applicant shall appoint Victor J. Manica, or such other senior officer as it deems appropriate from time to
time, as an information officer (the "Information Officer");

(b) the Information Ofticer shall deliver to the Court a report at least once every three months outlining the status of
the U.S. Proceeding, the development of any process for dealing with asbestos claims and such other information as
the Information Officer believes to be material (the "Information Reports"); and

(c) the Applicant and the Information Officer shall incur no lability or obligation as a result of the appointment of
the Information Officer or the fulfilment of the duties of the Information Officer in carrying out the provisions of
this Order and no action or other proceedings shall be commenced against the Applicant or Information Officer as
an result of or relating in any way to the appointiment of the Information Officer or the fulfilment of the duties of the
Information Officer, except with prior leave of this Court and upon further order securing the solicitor and his own
client costs of the Information Officer and the Applicant in connection with any such action or proceeding.

SERVICE AND NOTICE

10. THIS COURT ORDERS that the Applicant shall, within fifteen (15) business days of the date of entry of this Order, pub-
lish a notice of this Order in substantially the form attached as Schedule "A" hereto on two separate days in the Globe & Mail
(National Edition} and the National Post.

11. THIS COURT ORDERS that the Applicant be at liberty to serve this Order, any other orders in these proceedings, all oth-
er proceedings, notices and documents by prepaid ordinary mail, courier, personal delivery or electronic transmission to any
interested party at their addresses as last shown on the records of the Applicant and that any such service or notice by courier,
personal delivery or electronic transmission shall be deemed to be received on the next business day following the date of
forwarding thereof, or if sent by ordinary mail, on the third business day after mailing.

MISCELLANEOUS

12. THIS COURT OGRDERS that notwithstanding anything else contained herein, the Applicant inay, by written consent of its
counsel of record herein, agree to waive any of the protections provided to it herein.

13. THIS COURT ORDERS that the Applicant may, from time to time, apply to this Court for directions in the discharge of
its powers and duties hereunder or in respect of the proper execution of this Order.

14. THIS COURT ORDERS that, notwithstanding any other provision of this Order, any interested person may apply to this
Court to vary or rescind this order or seek other relief upon 10 days’ notice to the Applicant and to any other party likely to be
affected by the order sought or upon such other notice, it any, as this Court may order.

15. THIS COURT ORDERS AND REQUESTS the aid and recognition of any court or any judicial, regulatory or administra-
tive body in any province or territory of Canada (including the assistance of any court in Canada pursuant to Section 17 of the
CCAA) and the Federal Court of Canada and any judicial, regulatory or administrative tribunal or other court constituted
pursuant to the Parliament of Canada or the legislature of any province and any court or any judicial, regulatory or adminis-
trative body of the United States and the states or other subdivisions of the United States and of any other nation or state to
act in aid of and to be complementary to this Court in carrying out the terms of this Order.

Schedule "A"
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NOTICE

RE: IN THE MATTER OF S. 18.6 OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36,
AS AMENDED (the "CCAA™)

AND IN THE MATTER OF BABCOCK & WILCOX CANADA LTD.

PLEASE TAKE NOTICE that this notice is being published pursuant to an Order of the Superior Court of Justice of Ontario
made February 25, 2000. The corporate parent of Babcock & Wilcox Canada Ltd. and certain other affiliated corporations in
the United States have filed for protection in the United States under Chapter 11 of the Bankruptey Code to seek, as the result
of recent, sharp increases in the cost of settling asbestos claims which have seriously threatened the Babcock & Wilcox En-
terprise’s long term health, protection from mass asbestos claims to which they are or may become subject. Babcock & Wil-
cox Canada Ltd. itself has not filed under Chapter 11 but has sought and obtained an interim order under Section 18.6 of the
CCAA affording it a stay against asbestos claims in Canada. Further application may be made to the Court by Babcock &
Wilcox Canada Ltd. to ensure fair and equal access for Canadians with asbestos claims against Babcock & Wilcox Canada
Ltd. to the process established in the United States. Representations may also be made by parties who would prefer to pursue
their remedies in Canada.

Persons who wish to be a party to the Canadian proceedings or to receive a copy of the order or any further information
should contact counsel for Babcock & Wilcox Canada Ltd., Derrick C. Tay at Meighen Demers (Telephone (416) 340-6032
and Fax (416) 977-5239).

DATED this day of, 2000 at Toronto, Canada

Tabular or graphic material set at this point is not displayable.

END OF DOCUMENT
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2009 CarswellOnt 4232, 55 C.B.R. (5th) 57
Lear Canada, Re
IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF LEAR CANADA, LEAR CANADA INVESTMENTS LTD., LEAR CORPORATION CAN-
ADA LTD. AND THE OTHER APPLICANTS LISTED ON SCHEDULE "A"

APPLICATION UNDER SECTION 18.6 OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.8.C. 1985, c.
C-36, AS AMENDED

Ontario Superior Court of Justice [Commercial List]
Pepall J.

Judgment: July 14, 2009
Docket: CV-09-00008269-00CL

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.
Counsel: K. McElcheran, R. Stabile for Applicants
E. Lamek for Proposed Information Officer
A. Cobb for 1.P. Morgan Chase Bank, N. A.
Subject: Insolvency

Bankruptey and insolvency --- Bankruptey and insolvency jurisdiction — Jurisdiction of courts — Jurisdiction of Bankruptcy
Court — Territorial jurisdiction — Foreign bankruptcies

Insolvent debtor American company had Canadian subsidiary — Debtor was unable to meet obligations and began restructur-
ing process in United States — Subsidiary and company brought application for recognition of foreign order — Application
granted — Stay of proceedings in Canada granted — Subsidiary was entitled to apply for order as interested person under s.
18.6(4) of Companies' Creditors Arrangement Act and as debtor within s. 18.6(1) — While Companies' Creditors Arrange-
ment Act does not define person, Bankruptcy and Insolvency Act extends definition to partnership — Real and substantial
connection existed to American proceedings — Canadian operations were inextricably linked with business in foreign juris-
diction — Restructuring process required to occur internationally — Multiplicity of proceedings should be avoided.

Cases considered by Pepall J.:

Babcock & Wilcox Canada Ltd., Re(2000), 5 B.L.R. (3d) 75, 18 C.B.R. (4th) |57, 2000 CarswellOnt 704 (Ont. S.C.J.
[Commercial List]} — considered
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Holt Cargo Systems Inc. v. ABC Containerline N.V. (Trustees of) {2001), 2001 SCC 90, 2001 CarswellNat 2816. 2001
CarsweilNat 2817, [2001]3 S.C.R. 997. 30 C.B.R. (4th) 6, 280 N.R. [. 207 D.L.R. (4th} 577 (S.C.C.) — referred to

Magrna Entertainment Corp., Re (20093, 2009 CarswellOnt 1267, 51 C.B.R. (5th) 82 (Ont. §.C.J.) — referred to

Matlack Inc., Re(2001), [2001] O.T.C. 382, 26 C.B.R. (4th) 43, 200! CarswellOnt 1830 (Ont, S.C.J. [Commercial List])
— considered

United Air Lines Inc., Re (2003), 43 C.B.R. (4th) 284, 2003 CarswellOnt 2786 (Ont. S.C.J. [Commercial List]) — re-
ferred to

Statutes considered:
Bankruptcy Code, 11 US.C.
Generally — referred to
Chapter 11 — referred to
Companies’ Creditors Arrangement Act, R.8.C, 1985, ¢. C-36
Generally — referred to
s. 2 "debtor company" — referred to

. 18.6 [en. 1997, ¢. 12, 5. 125] — considerad

1€

s. 18.6(1) "forelgn proceeding” [en. 1997, ¢. 12, 5. 125] — considered

v

. 18.6(2) [en, 1997, c. 12, 5. 125] — considered

W

. 18.6(3) [en, 1997, c. 12, 5. 125] — referred to
s. 18.6(4) [en. 1997, ¢. 12, 5. 125] — considered
APPLICATION by subsidiary of debtor and debtor for recognition of foreign order in bankruptcy proceedings.
Pepall J.:
Relief Requested

1 Lear Canada, Lear Canada Investments Inc., Lear Corporation Canada Ltd. (the "Canadian Applicants") and other Ap-
plicants listed on Schedule "A" to the notice of motion request:

1. an order pursuant to section 18.6 of the CCAA recognizing and declaring that the Chapter 11 proceedings in the
U.S. Bankruptcy Court for the Southern District of New York constitute "foreign proceedings”;
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2. a stay of proceedings against any of the Applicants or their property; and

3. an order appointing RSM Richter Inc. as information officer to report to this Court on the status of the U.S pro-
ceedings.

Backround Facts

2 Lear Corporation is a corporation organized under the laws of the State of Delaware with headquarters in Southfield,
Michigan. Its shares are listed on the New York Stock Exchange. It conducts its operations through approximately 210 facili-
ties in 36 countries and is the ultimate parent company of about 125 directly and indirectly wholly-owned subsidiaries {(col-
lectively, "Lear"). Lear Canada Investments Ltd. and Lear Corporation Canada are both wholly-owned indirect subsidiaries
of Lear Corporation. They are incorporated pursuant to the laws of Alberta. Lear Canada is a partnership owned 99.9% by
Lear Corporation Canada Ltd. and 0.1% by Lear Canada Investments Ltd. and is the only operating entity of Lear in Canada.

3 Lear is a leading global supplier of automotive seating systems, electrical distribution systems, and electronic products.
It has established itself as a Tier 1 global supplier of these parts to every major original equipment manufacturer {("OEM™).
Lear has world wide manufacturing and production facilities, four of which are in Canada, namely Ajax, Kitchener, St. Tho-
mas, and Whitby, Ontario. A fifth facility in Windsor, Ontario was closed in May of this year. Lear employs approximately
7,200 employees world wide of which 1,720 are employed by the Canadian operations. 1,600 are paid on an hourly basis and
120 are paid salary. 1,600 are members of the CAW and are covered by 5 separate collective bargaining agreements. Lear
maintains a qualified defined contribution compoenent of the Canadian salaried pension plan and 8 Canadian qualified defined
henefit plans.

4 Lear conducts its North American business on a fully integrated basis. All management functions are based at the cor-
porate headquarters in Southfield, Michigan and all customer relationships are maintained on a North American basis. The
U.S. headquarters' operational support for the Canadian locations includes, but is not limited to, primary customer interface
and support, product design and engineering, manufacturing and engineering, prototyping, launch support, programme man-
agement, purchasing and supplier qualification, testing and validation, and quality assurance. In addition, other support is
provided for human resources, finance, information technology and other administrative functions,

3 Lear's Canadian operations are also linked to its U.S. operations through the companies' supply chain. Lear's facilities
in Whitby, Ajax, and St. Thomas supply complete seat systems on a just-in-time basis to automotive assembly operations of
the U.S. based OEMs, General Motors and Ford in Ontario. Lear's Kitchener facility manufactures seat metal components
which are supplied primarily to several Lear assembly locations in the U.S., Canada and Mexico.

6 Lear Corporation, Lear Canada and others entered into a credit agreement with a syndicate of institutions led by J.P.
Morgan Chase Bank, N.A. acting as general administrative agent and the Bank of Nova Scotia acting as the Canadian admin-
istrative agent. It provides for aggregate commitments of $2.289US billion. Although Lear Cauada is a borrower under this
senior secured credit facility, it is only liable for borrowings made in Canada and no funds have been advanced in this coun-

try.

7 Additionally, Lear Corporation has outstanding approximately $1.29US billion of senior unsecured notes. The Cana-
dian Applicants are not issuers or guarantors of any of them.

8 Over the past several years, Lear has worked on restructuring its business. As part of this initiative, it closed or initiated
the closure of 28 manufacturing facilities and 10 administrative/engineering facilities by the end of 2008, This included the
Windsor facility for which statutory severance amounts owing to all employees have been paid.

© 2012 Thomson Reuters. All rights reserved.



9 Despite its efforts, Lear was faced with turmoil in the automotive industry. Decreased consumer confidence, limited
credit availability and decreased demand for new vehicles all led to decreased production. As a result of these conditions,
Lear defaulted under its senior secured credit facility in late 2008. In early 2009, Lear engaged in discussions with senior
secured facility lenders and unsecured noteholders. 1t reached an agreement with the majority of them wherein they agreed to
support a Chapter 11 plan.

10 On July 7, 2009, Lear filed voluntary petitions for relief under Chapter 11 of the US Bankruptcy Code and sought
"first day"” orders in those proceedings in the United States Bankruptcy Court for the Southern District of New York. The
Applicants now seek recognition of those proceedings and the orders. Lear expects to emerge from the Chapter 11 proceed-
ings and any associated proceedings in other jurisdictions as a substantially de-leveraged enterprise with competitive going
forward operations, and to do so in a timely basis.

Applicable Law

11 Section 18.6 of the CCAA was introduced in 1997 to address the rising number of international insolvencies. Courts
have recognized that in the context of cross-border insolvencies, comity is to be encouraged. Efforts are made to complement,
coordinate, and where appropriate, accommodate insolvency proceedings commenced in foreign jurisdictions.

12 Section 18.6(1) provides that "foreign proceeding” means a judicial or administrative proceeding commenced outside
Canada in respect of a debtor under a law relating to bankruptcy or insolvency and dealing with the collective interests of
creditors generally. 1t is well recognized that proceedings under Chapter 11 of the U.8. Bankruptcy Code fall within that de-
finition and that, while not identical, the substance and procedures of the U.8. Bankruptcy Code are similar to those found in
the Canadian bankruptey regime: United Afr Lines Inc., Re[FN1]

13 Babeock & Wilcox Canada Lrd, RefFN2] provided an early interpretation of section 18.6, and while not without
some controversy[FN3], the practice in Canadian insolvency proceedings has evolved accordingly. In that case, Farley J. dis-
tinguished between section 18.6(2) of the Act, which deals with concurrent filings by a debtor company under the CCAA in
Canada and corresponding bankruptcy or insolvency legislation in a foreign jurisdiction, and section 18.6(4) which may deal
with ancillary proceedings such as this one. As with section 2 of the Act, section 18.6(2) is in respect of a debtor company
whereas section 18.6 (4) permits any interested person to apply for recognition. As such, he held that the applicant before him
was not required to meet the Act's definition of "debtor company" which required the company to be insolvent.[FN4] In addi-
tion, he noted that section 18.6(3) provides that an order of the Court under section 18.6 may be made on such terms and
conditions as the Court considers appropriate in the circumstances.

14 Applying those legal principles, the Applicants are entitled to apply for an order pursuant to section 18.6 of the
CCAA. They are debtors within the definition of section 18.6(1)} and interested persons falling within section 18.6(4). 1n this
regard, while the CCAA does not define the term "person”, the BIA definition extends to include a partnership. In the ab-
sence of a definition in the CCAA, by analogy it is reasonable to interpret the term "person” as including a partnership.

15 I must then consider whether the order requested should be granted. In exercising discretion under section 18.6, it has
been repeatedly held that in the context of an insolvency, the Court should consider whether a real and substantial connection
exists between a matter and the foreign jurisdiction: Matlack Inc., Re[FNS] and Magna Entertainment Corp., Re[I'N6] Where
the operations of debtors are most closely connected to a foreign jurisdiction and the Canadian operations are inextricably
linked with the business located in that foreign jurisdiction, it is appropriate for the Court in the foreign jurisdiction to exer-
cise principal control over the insolvency process in accordance with the principles of comity and to avoid a multiplicity of
proceedings: Matlack, Re[FN7]. As noted in that case, it is in the interests of creditors and stakeholders that a reorganization
proceed in a coordinated fashion. This provides for stability and certainty. "The objective of such coordination is to ensure
that creditors are treated as equitably and fairly as possible, wherever they are located."[FN8]
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16 I am satisfied that an order recognizing the U.S. proceeding as a foreign proceeding within the meaning of section
18.6(1) should be granted and that a real and substantial connection has been established. The Applicants including Lear
Canada are part of an integrated multi-national corporate enterprise with operations in 36 countries, one of which is Canada.
Lear conducts its North American business on a fully integrated basis. As mentioned, all management functions are based at
the U.S. corporate headquarters and all customer relationships are maintained on a North American basis. As such, the mana-
gerial and operational support for the Canadian locations is situate in the United States. In addition, Lear's Canadian opera-
tions are linked to the U.S. operations through the Lear's supply chain. As evidence of same, a note to Lear Canada's Decem-
ber 31, 2008 unaudited financial statement states that Lear Corporation provides Lear Canada with "significant operating
support, including the negotiation of substantially all of its sales confracts. Such support is significant to the success of the
Partnership's future operations and its ability to realize the carrying value of its assets."

17 I am also of the view that it is both necessary and desirable that the restructuring of this international enterprise be
coordinated and that a multiplicity of proceedings in two different jurisdictions should be avoided. Granting relief will enable
the Applicants to continue to operate in the ordinary course and preserve value and customer relationships. Coordination will
also provide stability. The U.S. Court will be the primary court overseeing the restructuring proceedings of Lear. 1 also note
that in its report filed with the Court, the proposed Information Officer, RSM Richter Inc., expressed its support for the relief
requested by the Applicants.

i8 That said, increasingly with the downturn in the global economy, this Court is entertaining requests for concurrent or
ancillary orders relating to multi-group enterprises typically with a significant cross-border element. Frequently, relative to
the whole enterprise, the Canadian component is small. From the viewpoint of efficiency and speed, both of which are impor-
tant features of a restructuring, an applicant may be of the view that the Canadian operations do not merit a CCAA filing oth-
er than a section 18.6 request. In addressing whether to grant relief pursuant to section 18.6, the Court should, amongst other
things, consider the interests of stakeholders in this country and the impact, if any, that may result from the relief requested.
This would include benefits and prejudice such as any juridical advantage that may be compromised.[FN9] These issues
should be addressed by an applicant in its materials. Assuming there are benefits, the existence of prejudice does not neces-
sarily mean that the order will be refused but it is important that these facts at least be considered, and if appropriate, certain
protections should be incorporated into the order granted.

19 By way of example, in this case, the Court raised certain issues with the Applicants and they readily and appropriately
in my view, filed additional affidavit evidence and included other provisions in the proposed order. The Court was concernied
with the treatment that might be afforded Canadian unsecured creditors and particularly employees and trade creditors. Lear
Canada had total current assets of approximately $60US million as at May 31, 2009 which included approximately $20US
million in cash, Its total assets amounted to approximately $115US million. Total current liabilities as at the same time period
amounted to about $75US million. In addition, pension and other post-retirement benefit obligations were stated to amount to
about $170US million. There were also intercompany accounts of approximately 3190US million in favour of Lear Canada
for total liabilities of about $55U8 million. Counsel for the Applicants advised that significant pre-petition payments had
been made to suppliers and that the intention is for Lear Canada to continue to carry on business.

20 In the additional evidence filed, the Applicants indicated that they had not yet sought approval of DIP financing ar-
rangements but that under the proposed arrangement, the Canadian Applicanits would not be borrowers or guarantors. In addi-
tion, the term sheet agreed to between the Applicants and the senior credit facility lenders provided that the Canadian Appli-
cants had agreed to pay all general unsecured claims in full as they become due. Additionally, the Applicants had obtained an
order in the U.S. proceedings authorizing them to pay and honour certain pre-petition claims for wages, salaries, bonuses and
other compensation and it is the intention of the Applicants to continue to pay all wages and compensation due and to be due
to Canadian employees. The Applicants are up to date on all current and special payments associated with the Canadian
pension plans and will continue to make these payments going forward. Provisions reflecting this evidence were incorporated
into the Court order.
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21 The Canadian Applicants were not to make any advances or transfers of funds except to pay for goods and services in
the ordinary course of business and in accordance with existing practices and similarly were not to grant security over or en-
cumber or release their property. They also were to pay current service and special payments with respect to the Canadian
pensions. The order further provided that in the event of inconsistencies between it and the terms of the Chapter 11 orders,
the provisions of my order were to govern.

22 The order includes a stay of proceedings against the Applicants and their property, a recognition of various orders and
an administration charge and a directors’ charge. The order also includes the usual come back provision in which any person
affected may move to rescind or vary the order on at least 7 days' notice.

23 Where one jurisdiction has an ancillary role, the Court in the ancillary jurisdiction should be provided with informa-
tion on an on going basis and be kept apprised of developments in respect of the debtors' reorganization efforts in the foreign
jurisdiction. In addition, stakeholders in the ancillary jurisdiction should be afforded appropriate access to the proceedings in
the principal jurisdiction.JEN10] In this case, RSM Richter Inc. as Information Officer intends to be a watchdog and monitor
developments in the U.S. proceedings and keep this Court informed. This Court supports its request to be added to the service
list in the Chapter 11 proceeding and any request for standing before the U.S. Bankruptcy Court for the Southern District of
New York that the Information Officer may make,. In this regard, this Court seeks the aid and assistance of that Court.

Application granted.

FN1 (2003}, 43 C.B.R. (4th) 284 (Ont. S.C.J. [Commercial List]), at 285.

FNZ (2000}, 18 C.B.R, (4th) 157 (Ont. S.C.J. [Commercial List]).

FN3 See for example, Professor J.S. Ziegel's article "Corporate Groups and Canada-U.S. Cross-Border Insolvencies: Con-
trasting Judicial Visions", (2001} 35 C.B.L.J. 459.

EFN4 1t should be noted that a voluntary filing under Chapter |1 does not require an applicant to be insolvent and a partner-
ship is eligible to apply for relief as well.

EFN5 (20013, 26 C.B.R. {4th) 45 (Ont. S.C.J. [Commercial List]).

FN6 (20093, 51 C.B.R. (5th) 82 (Ont. S.C.I).

FN7 Supra, note 5 at para. 8.
ENS 1bid, at para. 3.

N9 See Holt Cargo Systems Inc. v. ABC Containerlive N.V. (Trustees of), [20011 3 8.C.R, 907 (8.C.C.).

FN10 See Bubcock & Wilcox Canada Ltd., Re, supra, note 2 at para. 21.

END OF DOCUMENT
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Massachusetts Elephant & Castle Group Inc., Re
In the Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as Amended

And In the Matter of Certain Proceedings Taken in the United States Bankruptcy Court for the District of Massachu-
setts Eastern Division with Respect to the Companies Listed on Schedule "A"” Hereto (The "Chapter 11 Debtors")
Under Section 46 of the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as Amended

MASSACHUSETTS ELEPHANT & CASTLE GROUP, INC. {Applicant)
Ontario Superior Court of Justice
Morawetz J.

Heard: July 4, 2011
Oral reasons: July 4, 2011
Written reasons: July 11, 2011
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© Thomson Reuters Canada Limited or its Licensors {excluding individual court documents). All rights reserved.
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Heather Meredith for GE Canada Equipment Financing GP
Subject: Insolvency; Corporate and Commercial
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous

Recognition of foreign main proceeding — Debtor companies were integrated business involving locations in U.S.
and Canada — Each of debtors, including debtor companies with registered offices in Canada (Canadian Debtors),
were managed centrally from U.S. — Debtors brought proceedings in U.S. pursuant to Chapter 11 of United States
Bankruptcy Code — U.8 Court appointed applicant as foreigu representative of Chapter 11 Debtors — Applicant
applied to have U.S. Chapter 11 proceedings recognized as foreign main proceeding in Canada under Companies'
Creditors Arrangements Act (Act) — Application granted — It was appropriate to recognize foreign proceeding —
Foreign proceeding in present case was foreigh main proceeding — "Foreign main proceeding” is defined in s. 45(1)
of Act as foreign proceeding in jurisdiction where debtor company has centre of its main interest (COMI) — There
was sufficient evidence to rebut presumption in s. 45(2) of Act that COMI is registered office of debtor company —
For purposes of application, each entity making up Chapter 11 Debtors, including Canadian Debtors, had their CO-
Ml in U.S, — Location of debtors' headquarters or head office functions or nerve centre was in U.S. — Debtor's
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management was located in U.S. — Significant creditor did not oppose relief sought — Mandatory stay ordered
under s. 48(1) of Act — Discretionary relief recognizing various orders of U.S, Court, appointing information offic-
er, and limiting quantum of administrative charge, was appropriate and was granted.

Cases considered by Moraweitz J.;

Angiotech Pharmaceuticals Inc., Re(2011), 2011 BCSC 115, 2011 CarswellBC 124, 76 C.B.R. (5th) 317 (B.C.
S.C. [In Chambers]) — considered

Babcock & Wilcox Canada Ltd, Re (2000}, 5 B.L.R. (3d} 75, 18 C.B.R. (4th) 157, 2000 CarswellOnt 704 (Ont.
§.C.I. [Commercial List]) — referred to

Lear Canada, Re (2009), 2009 CarswellOnt 4232, 55 C.B.R. (5th} 57 (Ont. S.C.J. [Commercial List]) — re-
ferred to

Magna Enrertainment Corp., Re(2009). 2009 CarswellOnt 1267, 51 C.B.R. (5th) 82 (Ont. S§.C.J.) — referred to

Statutes constdered:
Bankruptcy Code, 11 U.S.C.
Chapter 11 — referred to
ss. 1101-1174 — referred to
Business Corporations Act, R.8.0. 1990, ¢. B.16
Generally — referred to
Canada Business Corporations Act, R.S.C, 1985, c. C-44
Generally — referred to
Companies’ C’redizory Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — referred to
Pt. IV — referred to
s. 44 — considered
5. 45 — considered
s. 45(1) — considered
s. 45(2) — considered

s. 46 — considered
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s. 46(1) — considered
s. 46(2) — referred to
5s. 46-49 — referred to
s. 47(1) — considered
s. 47(2) — considered
s. 48 — considered

s. 48(1) — considered
s. 49 — considered

s. 50 — considered

s. 61 — considered

s. 61(2) — considered

APPLICATION for order recognizing U.S. Chapter 11 Proceeding as foreign main proceeding under Companies'
Credirors Arrangement Act, and other relief.

Morawerz J.:

1 Massachusetts Elephant & Castle Group, Inc. ("MECG" or the "Applicant”) brings this application under Part
IV of the Companies’ Creditors Arrangement Act, R.83.C. 1985, ¢. C-36, ("CCAA"). MECG seeks orders pursuant to
sections 46 — 49 of the CCAA4 providing for:

(a) an Initial Recognition Order declaring that:

(i) MECG is a foreign representative pursuant to s. 45 of the CCAA and is entitled to bring its applica-
tion pursuant 5. 46 of the CCAA;

(ii) the Chapter 11 Proceeding (as defined below) in respect of the Chapter 11 Debtors (as set out in
Schedule "A") is a "foreign nain proceeding” for the purposes of the CCAA; and

{iii) any claims, rights, liens or proceedings against or in respect of the Chapter 11 Debtors, the direc-
tors and officers of the Chapter 11 Debtors and the Chapter 11 Debtors' property are stayed; and

(b) a Supplemental Order:

(i) recognizing in Canada and enforcing certain orders of the U.8. Court (as defined below) made in
the Chapter 11 Proceeding (as defined below);
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(ii) granting a super-priority change over the Chapter 11 Debtors’ property in respect of administrative
fees and expenses; and

(iii) appointing BDO Canada Limited ("BDQ") as Information Officer in respect of these proceedings
{(the "Information Officer").

2 On June 28, 2011, the Chapter 11 Debtors commenced proceedings (the "Chapter 11 Proceeding"} in the
United States Bankruptey Court for the District of Massachusetts Eastern Division (the "U.S. Court"), pursuant to
Chapter 11 of the United States Barkruptcy Code, 11 U.S.C. § 1101-1174 ("U.S. Barkruptcy Code").

3 On June 30, 2011, the U.S. Court made certain orders at the first-day hearing held in the Chapter 1 Proceed-
ing, including an order appointing the Applicant as foreign representative m respect of the Chapter 11 Proceeding.

4 The Chapter 11 Debtors operate and franchise authentic, full-service British-style restaurant pubs in the Unit-
ed States and Canada.

5 MECAG is the lead debtor in the Chapter 1| Proceeding and is incorporated in Massachusetts. All of the Chap-
ter 11 Debtors, with the exception of Repechage Investments Limited ("Repechage”), Elephant & Castle Group Inc.
("E&C Group Ltd.") and Eiephant & Castle Canada Inc. ("E&C Canada") (collectively, the "Canadian Debtors") are
incorporated in various jurisdictions in the United States,

6 Repechage is incorporated under the Canada Business Corporations Act, R.5.C. 1985, ¢, C-44, ("CBCA™)
with its registered office in Toronto, Ontario. E&C Group Ltd. is also incorporated under the CBCA4 with a regis-
tered office located in Halifax, Nova Scotia. E&C Canada Inc. is incorporated under the Business Corporations Act,
R.8.0. 1990, c. B. 16, and its registered office is in Toronto. The mailing office for E&C Canada Inc. is in Boston,
Massachusetts at the location of the corporate head offices for all of the debtors, including Repechage and E&C
Group Ltd.

7 In order to comply with s. 46(2) of the CCA44, MECG filed the affidavit of Ms, Wilson to which was attached
certified copies of the applicable Chapter 11 orders.

8 MECG also included in its materials the declaration of Mr. David Dobbin filed in support of the first-day mo-
tions in the Chapter 11 Proceeding. Mr. Dobbin, at paragraph 19 of the declaration outlined the sale efforts being
entered into by MECG. Mr. Dobbin also outlined the purpose of the Chapter 11 Proceeding, namely, to sell the
Chapter 11 Debtors' businesses as a going concern on the most favourable terms possible under the circumstances
and keep the Chapter 11 Debtors' business intact to the greatest extent possible during the sales process.

9 The issues for consideration are whether this court should grant the application for orders pursuant to ss. 46 —
49 of the CCAA4 and recognize the Chapter 11 Proceeding as a foreign main proceeding.

10 The purpose of Part IV of the CCAA is set out in s. 44:

44. The purpose of this Part is to provide mechanisms for dealing with cases of cross-border insolvencies and to
promote

{(a) cooperation between the courts and other competent authorities in Canada with those of foreign jurisdic-
tions in cases of cross-border insolvencies;

(b} greater legal certainty for trade and investment;
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(c) the fair and efficient administration of cross-border insolvencies that protects the interests of creditors
and other interested persons, and those of debtor companies;

(d} the protection and the maximization of the value of debtor company’'s property; and
(e} the rescue of financially troubled businesses to protect investment and preserve employment.

11 Section 46(1) of the CCA4 provides that "a foreign representative may apply to the court for recognition of
the foreign proceeding in respect of which he or she is a foreign representative."

12 Section 47(1} of the CCAA provides that there are two requirements for an order recognizing a foreign pro-
ceeding:

(a) the proceeding is a foreign proceeding, and
{b) the applicant is a foreign representative in respect of that proceeding.

13 Canadian courts have consistently recognized proceedings under Chapter 11 of the I.S. Bankruptcy Code to
be foreign proceedings for the purposes of the CCAA. In this respect, see: Babcock & Wilcox Canada Ltd, Re
(2000). 5 B.L.R. (3d) 75 (Ont. S.C.J. [Commercial List]}; Magna Entertainment Corp., Re (2009}, 51 C.B.R. {5th)
82 (Ont. 8.C.L); Lear Canada, Re (2009}, 55 C.B.R. (5th) 57 (Cnt. 8.C.J, [Commercial List]).

14 Section 45(1) of the CCAA defines a foreign representative as:

a person or body, including one appointed on an interim basis, who is authorized, in a foreign proceeding in re-
spect of a debtor company, to

{a) monitor the debtor company's business and financial affairs for the purpose of reorganization; or
(b} act as a representative in respect of the foreign proceeding.

15 By order of the U.S. Court dated June 30, 2011, the Applicant has been appointed as a foreign representative
of the Chapter 11 Debtors.

16 In my view, the Applicant has satisfied the requirements of 5. 47(1) of the CCAA. Accordingly, it is appro-
priate that this court recognize the foreign proceeding.

17 Section 47(2) of the CCAA requires the court to specify in its order whether the foreign proceeding is a for-
eign main proceeding or a foreign non-main proceeding.

18 A "foreign main proceeding” is defined m s. 45(1) of the CCAA as "a foreign proceeding in a jurisdiction
where the debtor company has the centre of its main interest” ("COM!™).

19 Part 1V of the CCAA came into force in September 2009. Therefore, the experience of Canadian courts in
determining the COMI has been liinited.

20 Section 45(2) of the CCA4A4 provides that, in the absence of proof to the contrary, the debtor company's regis-
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tered office is deemed to be the COMI. As such, the determination of COMI is made on an entity basis, as opposed
to a corporate group basis.

21 In this case, the registered offices of Repechage and E&C Canada Ine. are in Ontario and the registered of-
fice of E&C Group Ltd. is in Nova Scotia. The Applicant, however, submits that the COM]I of the Chapter 11 Deb-
tors, including the Canadian Debtors, is in the United States and the recognition order should be granted on that ba-
sis.

22 Therefore, the issue is whether there is sufficient evidence to rebut the s. 45(2) presumption that the COMI is
the registered office of the debtor company.

23 In this case, counsel to the Applicant submits that the Chapter 11 Debtors have their COM] in the United
States for the following reasons:

(a) the location of the corporate head offices for all of the Chapter 11 Debtors, including the Canadian Deb-
tors, is in Boston, Massachusetts;

(b) the Chapter 11 Debtors including the Canadian Debtors function as an integrated North American busi-
ness and all decisions for the corporate group, including in respect to the operations of the Canadian Deb-
tors, is centralized at the Chapter 11 Debtors head office in Boston;

{c) all members of the Chapter 11 Debtors' management are located in Boston;

{d) virtually all human resources, accounting/finance, and other administrative functions associated with
the Chapter 11 Debtors are located in the Boston offices;

{(e) all information technology functions of the Chapter 11 Debtors, with the exception of certain clerical
functions which are outsourced, are provided out of the United States; and

() Repechage is also the parent company of a group of restaurants that operate under the "Piccadilly” brand
which operates only in the U.S,

24 Counsel also submits that the Chapter 11 Debtors operate a highly integrated business and each of the deb-
tors, including the Canadian Debtors, are managed centrally from the United States. As such, counsel submits it is
appropriate to recognize the Chapter 11 Proceeding as a foreign main proceeding.

25 On the other hand, Mr. Dobbin's declaration discloses that nearly one-half of the operating locations are in
Canada, that approximately 43% of employees work in Canada, and that GE Canada Equipment Financing G.P.
("GE Canada™) is a substantial lender to MECG. GE Canada does not oppose this application.

26 Counsel to the Applicant referenced Angiofech Pharmaceuticals Inc., Re, 2011 CarswellBC 124 (B.C. S.C.
[In Chambers]) where the court listed a number of factors to consider in determining the COMI including:

{a) the location where corporate decisions are made;
{b) the location of employee administrations, including human resource functions;

{¢) the location of the debtor's marketing and cominunication functions;
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27

(d) whether the enterprise is managed on a consolidated basis;

{e) the extent of integration of an enterprise's international operations;

(f) the centre of an enterprise's corporate, banking, strategic and management functions;

(g) the existence of shared management within entities and in an organization;

(h) the location where cash management and accounting functions are overseen;

(i} the location where pricing decisions and new business development initiatives are created; and

(3) the seat of an enterprise's treasury management functions, including management of accounts receivable
and accounts payable.

It seems to me that, in considering the factors listed in Re Angiotech, the intention is not to provide multiple

criteria, but rather to provide guidance on how the single criteria, 7 e. the centre of main interest, is to be interpreted.

28

In certain circumstances, it could be that some of the factors listed above or other factors might be consi-

dered to be more important than others, but nevertheless, none is necessarily determinative; all of them could be
considered, depending on the facts of the specific case.

29

30

3l

For example:

(a) the location from which financing was organized or authorized or the location of the debtor's primary
bank would only be important where the bank had a degree of control over the debtor;

(b} the location of employees might be important, on the basis that employees could be future creditors, or
less important, on the basis that protection of employees is more an issue of protecting the rights of inter-
ested parties and therefore is not relevant to the COMI analysis;

{c) the jurisdiction whose law would apply to most disputes may not be an important factor if the jurisdic-
tion was unrelated to the place from which the debtor was managed or conducted its business.

However, it seems to me, in interpreting COMI, the following factors are usually significant:
(a) the location of the debtor's headquarters or head office functions or nerve centre;
{b) the location of the debtor's management; and
{c) the location which significant creditors recognize as being the centre of the company's operations.

While other factors may be relevant in specific cases, it could very well be that they should be considered to

be of secondary importance and only to the extent they relate to or support the above three factors.

32

In this case, the location of the debtors' headquarters or head office functions or nerve centre is in Boston,

Massachusetts and the location of the debtors' management is in Boston. Further, GE Canada, a significant creditor,
does not oppose the relief sought. All of this leads me to conclude that, for the purposes of this application, each
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entity making up the Chapter 11 Debtors, including the Canadian Debtors, have their COMI in the United States.

33 Having reached the conclusion that the foreign proceeding in this case is a foreign main proceeding, certain
mandatory relief follows as set out in 5. 48(1) of the CCAA:

48. (1) Subject to subsections (2) to (4), on the making of an order recognizing a foreign proceeding that is spe-
cified to be a foreign main proceeding, the court shall make an order, subject to any terms and conditions it con-
siders appropriate,

{(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all pro-
ceedings taken or that might be taken against the debtor company under the Bankrupicy and Insolvency Act
or the Winding-up and Restructuring Act,

{(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the debtor company;

(¢) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the debtor company; and

{d) prohibiting the debtor company from selling or otherwise disposing of, outside the ordinary course of its
business, any of the debtor company's property in Canada that relates to the business and prohibiting the
debtor company from selling or otherwise disposing of any of its other property in Canada.

34 The relief provided for in s. 48 is contained in the Initial Recognition Order.

35 In addition to the mandatory relief provided for in s. 48, pursuant to s. 49 of the CCAA, further discretionary
relief can be granted if the court is satisfied that it is necessary for the protection of the debtor company's property or
the interests of a creditor or creditors. Section 49 provides:

49. (1) If an order recognizing a foreign proceeding is made, the court may, on application by the foreign repre-
sentative who applied for the order, if the court is satisfied that it is necessary for the protection of the debtor
company's property or the interests of a creditor or creditors, make any order that it considers appropriate, in-
cluding an order

{a) if the foreign proceeding is a foreign non-main proceeding, referred to in subsection 48(1);

(b) respecting the examination of witnesses, the taking of evidence or the delivery of information concern-
ing the debtor company's property, business and financial affairs, debts, liabilities and obligations; and

{c) authorizing the foreign representative to monitor the debtor company's business and financial affairs in
Canada for the purpose of reorganization.

36 In this case, the Applicant applies for orders to recognize and give effect to a number of orders of the T.S.
Court in the Chapter 11 Proceeding (collectively, the "Chapter 11 Orders”) which are comprised of the followiug:

(a) the Foreign Representative Order;

(b) the U.S. Cash Collateral Order;
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(c) the U.S. Prepetition Wages Order;

{(d) the U.S. Prepetition Taxes Order,

(e} the U.S. Utilities Order;

(f) the U.S. Cash Management Order;

(g) the U.S. Customer Obligations Order; and
(h) the U.S. Joint Administration Order.

37 In addition, the requested relief also provides for the appointment of BDO as an Information Officer; the
granting of an Administration Charge not to exceed an aggregate amount of $75,000 and other ancillary relief.

38 In considering whether it is appropriate to grant such relief, portions of s. 49, s. 50 and 61 of the CCAA are
relevant:

50. An order under this Part may be made on any terms and conditions that the court considers appropriate in
the circumstances.

61. (1) Nothing in this Part prevents the court, on the application of a foreign representative or any other in-
terested person, from applying any legal or equitable rules governing the recognition of foreign insolvency
orders and assistance to foreign representatives that are not inconsistent with the provisions of this Act.

(2) Nothing in this Part prevents the court from refusing to do something that would be contrary to public
policy.
39 Counsel to the Applicant advised that he is not aware of any provision of any of the U.S. Orders for which
recognition is sought that would be inconsistent with the provisions of the CCAA or which would raise the public
policy exception as referenced in s. 61(2). Having reviewed the record and having heard submissions, I am satisfied
that the supplementary relief, relating to, among other things, the recognition of Chapter 11 Orders, the appointment

of BDO and the quantum of the Administrative charge, all as set out in the Supplemental Order, is appropriate in the
circumstances and is granted. '

40 The requested relief is granted. The Initial Recognition Order and the Supplemental Order have been signed
in the form presented.

Schedule "A™
1. Massachusetts Elephant & Castle Group Inc.
2. Repechage Investments Limited

3. Elephant & Castle Group Inc.
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4. The Elephant and Castle Canada Inc.

5. Elephant & Castle, Inc. (a Texas Corporation)
6. Elephant & Castle Inc. (a Washington Corporation)
7. Elephant & Castle International, Inc.

8. Elephant & Castle of Pennsylvania, Inc.

9. E & C Pub, Inc.

10. Elephant & Castle East Huron, LLC

11. Elephant & Castle lllinois Corporation

12. E&C Eye Street, LL.C

13. E & C Capital, LLC

14. Elephant & Castle (Chicago) Corporation

Application granted.

END OF DOCUMENT
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Heard: January 28, 2011
Oral reasons: January 28, 2011
Docket; Vancouver S110587

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.
Counsel: J. Dacks, M. Wasserman, R. Morse for Angiotech Pharmaceuticals
J. Grieve for Alvarez & Marsal Canada Inc.
R. Chadwick, L. Willis for Consenting Noteholders
B. Kaplan, P. Rubin for Wells Fargo
Subject: Insolvency

Bankruptcy and insolvency --- Companies’ Creditors Arrangement Act — Arrangements — Approval by court —
Miscellaneous

Centre of interest — Parties were involved in proceedings under Companies' Creditors Arrangement Act, with pro-
ceedings to begin in Delaware as well — Petitioners brought application for initial order — Application granted —
Order would give petitioners reasonable time to organize affairs and operate as going concern — Centre of main
interest in proceedings was British Columbia — Petitioners had assets in Canada — Operations of petitioners di-
rected from head office in Canada — Chief executive officer to whom senior management reported to was based in
Vancouver — Company reporting directed from Vancouver — Research and development done m Vancouver —
Plant management meetings were held in Vancouver — Monitor to be representative in any main proceedings, ra-
ther than petitioners.

Cases considered by P. Walker J.:

Fraser Papers Inc., Re (2009), 2009 CarswellOnt 3658, 56 C.B.R. (5th) 194 (Ont. 8.C.J. [Commercial List]} —
referred to
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Nortel Networks Corp., Re (2009), 50 C.B.R. (5th} 77, 2009 CarswellOnt 146 (Ont. 8.C.J. [Commercial List])
— referred to

Statutes considered:
Bankruptcy Code, 11 U.S.C. 1982
Chapter 15 — referred to
Companies' Creditors Arrangement Act, R.8.C. 1985, c. C-36
Generally — referred to
PETITION for initial order in proceedings under Companies' Creditors Arrangement Act.
P. Walker J.

1 1 am satisfied that the initial CCAA4 order should be granted. 1 am also satisfied that the order will permit the
petitioners a reasonable time to reorganize their affairs in order to allow them to operate as going concerns.

2 The plan contemplated by the petitioners is aggressive in terms of time frame. The petitioners are to be com-
plimented on their efforts to seek the Court's assistance in a very timely way, for taking an expedited approach in the
face of failed efforts to avoid invoking protection under the CCA44 regime.

3 The proposed timetable appears to reflect the petitioners' efforts to provide protection to their creditors, to
maintain their employment contracts with their employees, and to continue to provide their valuable medical and
pharmaceutical products to the global public.

4 | am satistied that I have the jurisdiction to make the order, and 1 will grant the initial CC44 order.

5 [ have been asked by counsel to speak to the issue of the "centre of main interest" because 1 am told that an
application is to be made to the U.S. District Court, in Delaware, which will be filed this Sunday, January 30, 2011,
and brought on Monday, January 31, 2011,

6 The petitioners’ intention in that regard is reflected in the evidence. 1t is well described at para. 65 of their
written submissions:

Although the Petitioners intend that this Court be the main forum for overseeing their financial and operational
restructuring, the Petitioners also intend to file petitions under Chapter 15 of the Unifed States Barnkruptcy Code
seeking recognition of this proceeding as a "Foreign Main Proceeding". The Petitioners would file such peti-
tions on the basis that British Columbia is their "centre of main interest" ("COMI"). The Petitioners intend that
A&M, as proposed Monitor, would be the foreign representative in the Chapter 15 proceedingsf.]

7 The factors considered by the courts in Canada that are relevant to the centre of main interest issue are:
(a) the location where corporate decisions are made;

(b) the location of employee administrations, including human resource functions;
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(c) the location of the company's marketing and communication functions;

(d) whether the enterprise is managed on a consolidated basis;

(e) the extent of integration of an enterprise's international operations;

{f) the centre of an enterprise's corporate, banking, strategic and management functions;

(g) the existence of shared management within entities and in an organization;

(h) the location where cash management and accounting functions are overseen;

(i) the location where pricing decisions and new business development initiatives are created; and

(j) the seat of an enterprise's treasury management functions, including management of accounts receivable
and accounts payable,

See Nortel Networks Corp., Re (2009), 50 CB.R. (5th) 77, [2009]1 Q.J. No. 154 (Ont. S.C.J. [Commercial List]); and
Fraser Papers Inc, Re (2009}, 56 C.B.R. (5th} 194, [2009] O.]. No. 2648 {(Ont. S.C.J. [Commercial List]).

R The petitioners submit that the centre of main interest is British Columbia for a number of reasons. These are
set out in their written submissions and in the affidavit of Mr. Bailey, the chief financial officer, sworn today.

9 At para. 66 of their written submissions, the petitioners state:

The Petitioners are part of a highly integrated international enterprise that is directed from Angiotech's head of-
fice in Vancouver, British Columbia. British Columbia is therefore the Petitioners’ COMI [centre of main inter-
est].

10 Mr. Bailey's affidavit deposes to the following at para. 234;

As noted previously, the Petitioners are part of an integrated business enterprise with primary operations in
Canada and the United States. The Petitioners' COMI is British Columbia notwithstanding their substantial op-
erations in the United States:

(a) all of the Petitioners have assets in Canada and each of the companies comprising Angiotech U.S. has a
bank account at the Royal Bank of Canada in Vancouver containing $1,000 on deposit;

(b) the operations of the Petitioners are directed from Angiotech's head office in Canada;
(c) all of the Petitioners report to Angiotech;
(d) corporate governance for the Petitioners is directed from Canada;

{(e) strategic and key operating decisions and key policy decisions for the Petitioners are made by Angio-
tech staff located in Vancouver;
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(f) the Petitioners' tax, treasury and cash management functions are managed from Vancouver and local
plant finance staff report to senior finance management in Vancouver;

(g) the Petitioners' human resources functions are administered from Vancouver and all local human re-
sources staff report into Vancouver;

(h) primary research and development functions including new product conceptions and development,
regulatory and clinical development, medical affairs and quality control are directed from and carried out in
Vancouver;

(i) the Petitioners’ information technology and systems are directed from Vancouver;
(i) plant management and senior staff of the Petitioners regularly attend meetings in Vancouver;
(k) all public company reporting and investor relations are directed from Vancouver; and

(I) Angiotech's chief executive officer (the "CEQ") is based in Vancouver and in addition to the Senior
Management referred above, all sales, manufacturing, operations and legal staff report to the CEQ.

11 I have had an opportunity to read through the evidence contained in Mr. Bailey's affidavit filed in support of
the application. I am satisfied on the evidence before me that the centre of main interest is British Columbia. I accept
the petitioners' submissions.

12 Now I wish to address the point raised by Mr. Grieve concerning the monitor.

13 The monitor is an officer of the Court. The monitor owes its duties to the Court and does not represent the
interests of the petitioners, any creditor, or any other interested party. I wish the monitor to be appointed as repre-
sentative of any foreign main proceedings, instead of the petitioners {or anyone acting on their behaif) or any other
party, in order to ensure that the U.S. creditors are as fairly treated as any of the other creditors in this case. I wish
my request in that regard be put before the U.S. District Court in Delaware when the application concerning the for-
eign main proceeding is heard.

Application granted.

END OF DOCUMENT
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2001 CarswellOnt 1830, 26 C.B.R. (4th) 45, [2001] O.T.C. 382
Matlack Inc., Re
In the Matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, Section 18.6 as Amended

In the Matter of an Application of Matlack, Inc. and the Other Parties Set Out in Schedule "A" Anciliary to Proceed-
ings Under Chapier 11 of the United States Bankruptcy Code

Matlack, Inc. and the Other Parties Set Out in Schedule "A", Applicant
Ontario Superior Court of Justice [Commercial List]
Farley J.

Heard: April 19, 2001
Judgment: April 19, 2001
Docket: 01-CL-4109

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.
Counsel: k. Bruce Leonard, Shahana Kar, for Applicant, Matlack Inc.
Subject: Insolvency; International; Corporate and Commercial

Bankruptey --- Bankruptey and insolvency jurisdiction -— Jurisdiction of courts — Jurisdiction of bankruptcy court
— Territorial jurisdiction — Foreign bankruptcies

Foreign bankrupt was carrier based in Pennsylvania and operated leased facility in Ontario — Bankrupt obtained
relief pursuant to Chapter 11 of United States Bankruptcy Code which precluded creditors from commencing or
continuing proceedings against bankrupt — Canadian creditor seized and intended to sell bankrupt’s assets to satisfy
bankrupt's cbligations — Bankrupt brought application for order for recognition of proceedings commenced pur-
suant to Chapter 11 to be recognized as "foreign proceeding” for purpose of Companies’ Creditors Arrangement Act,
for stay of proceedings commence by creditor and for ancillary relief — Application granted — Coordinated reor-
ganization of bankrupt was in interest of all creditors as would ensure that all creditors were treated equitably and
fairly — Based on principles of comity court had jurisdiction te stay proceedings commenced against bankrupt —
Companies' Creditors Arrangement Act, R.5.C. 1983, ¢. C-36 — Bankruptcy Code, 11 U.S.C. 1982, Chapter 11.

Corporations --- Foreign and extra-provincial corporations — Carrying on business — Comity of nations (common
law) — General principles

Foreign bankrupt was carrier based in Pennsylvania and operated leased facility in Ontario -— Bankrupt obtained
relief pursvant to Chapter 11 of United States Bankruptey Code which precluded creditors from commencing or
continuing proceedings against bankrupt — Canadian creditor seized and intended to sell bankrupt's assets to satisfy
bankrupt's obligations — Bankrupt brought application for order for recognition of proceedings commenced pur-
suant to Chapter 11 to be recognized as "foreign proceeding” for purpose of Companies' Creditors Arrangement Act,
for stay of proceedings commence by creditor and for ancillary relief — Application granted — Coordinated reor-
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ganization of bankrupt was in interest of all creditors as would ensure that all creditors were treated equitably and
fairly -— Based on principles of comity court had jurisdiction to stay proceedings commenced against bankrupt —
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 — Bankruptcy Code, 11 U.S.C. 1982, Chapter 11.

Corporations --- Arrangements and compromises — Under Companies' Creditors Arrangement Act — Arrange-
ments — Effect of arrangement — Stay of proceedings

Foreign bankrupt was carrier based in Pennsylvania and operated leased facility in Ontario — Bankrupt obtained
relief pursuant to Chapter 11 of United States Bankruptcy Code which precluded creditors from commencing or
continuing proceedings against bankrupt — Canadian creditor seized and intended to sell bankrupt's assets to satisfy
bankrupt's obligations — Bankrupt brought application for order for recognition of proceedings commenced pur-
suant to Chapter 11 to be recognized as "foreign proceeding” for purpose of Companies’ Creditors Arrangement Act,
for stay of proceedings commence by creditor and for ancillary relief — Application granted — Coordinated reor-
ganization of bankrupt was in interest of all creditors as would ensure that all creditors were treated equitably and
fairly — Based on principles of comity court had jurisdiction to stay proceedings cominenced against bankrupt —
Companies' Creditors Arrangement Act, R.8.C. 1985, c. C-36 — Bankruptcy Code, 11 U.S.C. 1982, Chapter 11.

Cases considered by Farley J.:

Arrowmaster Inc. v. Unigque Forming Ltd. {1993}, 17 O.R. (3d} 407, 29 C.P.C. {3d) 65 (Ont. Gen. Div.}) — con-
sidered

ATL Industries Inc, v. Han Fol Ind Co. (1995), 36 C.P.C. (3d) 288 (Ont. Gen. Div. [Commercial List]) — con-
sidered

Babcock & Wilcox Canada Ltd, Re (20001, 5 B.L.R. (3d) 75, 18 C.B.R. (4th} 157 (Ont. §.C.J. [Commercial
List]) — considered

Borden & Elliot v. Winston Industries Inc._(November 1. 1983}, Doc. 352/83 (Ont. H.C.) — considered

Grace Canada Inc., Re {April 4, 2001), Farley J. (Ont. 8.C.)
GST Telecommunications Inc., Re (May 18, 2000}, Ground J. (Ont. §.C.) — considered

Huntv. T & N ple (1993}, [1994] 1 W.W.R. 129, 21 C.P.C. (3d) 269. fsub nom. Aunt v. Lac d'Amiante dy
Québec Ltée) 37 B.C.A.C. 161, fsub nom. Hunt v. Lac d'Amianie du Québec Ltée) 60 W.A.C. 161, {sub noin.
Hunt v. T&N plc) [1993] 4 S.C.R. 289, /sub nom. Hunt v. T&N ple) 109 D.L.R. (4th) 16, 85 B.C.L.R. (2d) 1,
(sub nom. Hunt v. Lac d'Amiante du Québec Liée) 161 N.R. 81 (S.C.C.) — applied

Microbiz Corp. v. Classic Software Systems Inc. (1996), 45 CB.R. (3d}) 40, 1996 CarswellOnt 4988, [1956] O.J.
No. 5094 {Ont. Gen. Div.) — considered

Morguard Investments Ltd. v. De Savoye (19903, 46 CP.C. (2d)} 1, 15 RP.R. (2d) 1. 76 D.L.R. (4th} 256, 122
N.R. 81, [199112 W.W.R. 217, 52 B.C.L.R. (2d) 160, [1990] 3 S.C.R. 1077, 1990 CarswellBC 283, 1990
CarswellBC 767 (8.C.C.) — considered

Roberts v. Picture Butte Municipal Hospital (1998), 64 Alta. L.R. (3d)218, 23 C.P.C. (4th} 300, 227 A.R, 308§,
[1999] 4 W.W.R, 443, 1998 CarswellAlta 646, [1998] A.J. No. 817 (Alta. Q.B.) — considered

© 2012 Thomson Reuters. No Claiin to Orig. Govt. Works



Page 3

2001 CarswellOnt 1830, 26 C.B.R. (4th) 45, [2001] O.T.C. 382

Statutes considered:
Bankruptey Code, 11 U.S.C. 1982
Chapter 11 — referred to
Companies' Creditors Arrangement Acf, R.8.C. 1985, ¢. C-36
Generally — considered
s. 18.6 [en. 1997, c. 12, 5. 125] — pursuant to
s. 18.6(1) "foreign proceeding” [en. 1997, c. 12, 5. 125] — considered
s. 18.6(4) [en. 1997, ¢, 12, s, 125] -— considered
s. 18.6(5) [en. 1997, c. 12, 5. 125] — considered

APPLICATION by foreign bankrupt for recognition of proceedings commenced pursuant to Chapter 11 of United
States Barkruptcy Code to be recognized as "foreign proceeding” for purpose of Companies’ Creditfors Arrangement
Act, for stay of proceedings commenced by creditor and for ancillary relief.

Endorsement. Farley J.:

1 This was an application pursuant to section 18.6 of the Companies’ Creditors Arrangement Actf ("CCAA™) for
recognition of the proceedings commenced by the applicants in the U.S. Bankruptcy Court for the District of Dela-
ware for relief under Chapter 11 of the United States Bankruptcy Code be recognized as a "foreign proceeding” for
the purposes of the CCAA and to have this Court issue a stay of proceedings compatible with the Chapter 11 stay
and for ancillary relief. That Order is granted with the usual coineback clause and subject to its expiry being May
11, 2001 unless otherwise extended.

2 The one applicant Matlack, Inc. ("Matlack™} is a Pennsylvania corporation which is in the business of trans-
porting chemical products throughout the United States, Mexico and Canada. It has developed a substantial Cana-
dian business over the past 20 years and it currently operates a large leased facility in Ontario from which its Cana-
dian licensed fleet services customers throughout Ontario and Quebec. Matlack's Canadian operations are fully inte-
grated into Matlack's North American enterprise from both an operational and financial standpoint.

3 On March 29, 2001, Matlack and its affiliated applicants filed for relief under Chapter 11 and obtained relief
precluding creditors subject to the U.S. Bankruptcy Court froin commencing or continuing proceedings against the
applicants. Tt is in the interests of all creditors and stakeholders of Matlack that its reorganization proceed in a coor-
dinated and integrated fashion. The objective of such coordination is to ensure that creditors are treated as equitably
and fairly as possible, wherever they are located. Harmonization of proceedings in the U.S. and in Canada will
create the most stable conditions under which a successful reorganization can be achieved and will allow for judicial
supervision of all of Matlack's assets and enterprise throughout the two jurisdictions. T note that a Canadian creditor
of Matlack has recently seized some of Matlack's assets and intends to sell same in satisfaction of Matlack's obliga-
tions to it. 1t would seem to me that in the context of the proceedings, such a seizure would be of a preferential na-
ture and thus unfair and prejudicial to the interests of Matlack's creditors generally.

4 Canadian courts have consistently recognized and applied the principles of comity. See Morguard Investments
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Lid. v. DeSavoye (1990), 76 D.1.R. (4th) 256; Arrowmaster Inc. v. Unigue Forming Ltd {1993), 17 O.R. (3d} 407

(Ont. Gen. Div.); ATL Industries Inc. v. Han Eol Ind. Co. (1995}, 36 C.P.C. (3d) 288 (Ont. Gen. Div. [Commercial
List]); Re Babeock & Wilcox Canada Ltd. (2000), 18 C.B.R. {4th) 157 (Ont. S.C.J. [Commercial List]), at pp. 160-2.

5 In an increasingly commercially integrated world, countries cannot live in isolation and refuse to recognize
foreign judgments and orders. The Court's recognition of a foreign proceeding should depend on whether there is a
real and substantial connection between the matter and the jurisdiction. The determination of whether a sufficient
connection exists between a jurisdiction and a matter should be based on considerations of order, predictability and
fairness rather than on a mechanical analysis of connections between the matter and the jurisdiction. See Morguard
supra;, Huntv, T & N plc (19933, 109 D.L.R. (4th) 16 (8.C.C.).

6 I concur with what Forsyth J. stated in Roberts v. Picture Butte Municipal Hospital (1998), [1999] 4 W.W.R.
443, 64 Alta. L.R. (3d) 218. [1998] A.J. No. 817 (Alta. Q.B.), at pp. 5-7 (A.J.x:

Comity and cooperation are increasingly important in the bankruptcy context. As internationalization increases,
more parties have assets and carry on activities in several jurisdictions. Without some coordination, there
would be multiple proceedings, inconsistent judgments and general uncertainty.

. find thar common sense dictates that these matters would be best dealt with by one Court, and in the interest
of promoting international comity it seems the forum for this case is the U.S. Bankruptcy Court. Thus, in either
case, whether there has been attornment or not, I conclude it is appropriate for me to exercise my discretion and
apply the principles of comity and grant the Defendant's stay application. I reach this conclusion based on all
the circumstances, including the clear wording of the U.S. Bankruptcy Code provision, the similar philosophies
and procedures in Canada and the U.S,, the Plaintiff's attornment to the jurisdiction of the U.S. Bankruptcy
Court, and the incredible number of claims outstanding... (emphasis added)

7 Based on principles of comity, where appropriate this Court has the jurisdiction to stay proceedings com-
menced against a party that has filed for bankruptcy protection in the U.S. An Ontario Court can accept the jurisdic-
tion of a U.S. Bankruptcy Court over moveable property in Ontario of an American company which has become
subject to a Chapter 11 order. See Roberts, supra; Borden & Elliot v. Winston Industries Inc._(November 1, 1983)
Doc. 352/83 (Ont, H.C.).

8 Where a cross-border insolvency proceeding is most closely connected to one jurisdiction, it is appropriate for
the Court in that jurisdiction to exercise principal control over the insolvency process in light of the principles of
comity and in order to avoid a multiplicity of proceedings. See Microbiz Corp. v. Classic Sofiware Systems Inc.
(1996} [1996] O.J. No. 5094 (Ont. Gen. Div.).

9 Section 18.6(1) of the CCAA provides the following definition:

"foreign proceeding” means a judicial or administrative proceeding commenced outside Canada in respect of a
debtor under a law relating to bankruptcy or insolvency and dealing with the collective interests of creditors
generally;

The U.S. Bankruptcy Code's Chapter 11 proceedings would be such a foreign proceeding.

10 As Uindicated in Babcock, supra, at p. 166: "Section 18.6(4) may be utilized to deal with situations where,
notwithstanding that a full filing is not being made under the CCAA, ancillary relief is required in connection with a
foreign proceeding”. Accordingly, it is appropriate for Matlack to be granted ancillary relief in recognizing the
Chapter 11 proceedings and in enforcing the stay of proceedings resulting therefrom. In addition this Court can also
grant relief pursuant to section 18.6(5). A stay in Canada would promote a stable atmosphere with a view to the re-
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organization of Matlack and its affiliates while allowing creditors, wherever situate, to be treated as equitably as
possible. The stay would also assist with respect to claimants in Canada attempting to seize assets so as to get a leg
up on the other creditors. See Babcock, supra, at pp. 165-6, Aside from the Babcock case, see also Re GST Tele-
communications Inc. (May 1§, 2000), Ground I. and Re Grace Carnada Inc. (April 4, 2001), Farley J.

11 It would also seem to me that the relief requested is appropriate and in accordance with the principles set
down in the Transnational Insolvency Project of the American Law Institute ("ALI"). This Project involved jurists,
practitioners and academics from the NAFTA countries — the U.S., Mexico and Canada — and was completed as to
the Restatement of the Law in 2000 after six years of analysis.[FN1] As a disclaimer, I should note that it was my
privilege to tag along on this Project with the other participants who are recognized as outstanding in their fields.

12 The Project continues with the development of implementation and practical aids. Most recently this consists
of the Guidelines Applicable to Court-to-Court Communications on Cross-Border Cases. 1 understand that Judge
Mary Walrath is handling the Chapter 11 case. It will be my pleasure to work in coordination with her on this cross-
border proceeding. To assist further with the handling of these matters, I would approve the proposed Protocol from
the Canadian side, including what I understand may be the first opportunity to incorporate the Commurnication
Guidelines, such to be effective if, as and when Judge Walrath is satisfied with same from the U.S. side.

13 A copy of the ALI Guidelines and the Matlack Protocel are annexed to these reasons for the benefit of other
counsel involved in anything similar.

14 Order to issue accordingly.
The American Law Institute
TRANSNATIONAL INSOLVENCY PROJECT

PRINCIPLES OF COOPERATION IN TRANSNATIONAL INSOLVENCY CASES AMONG THE MEMBERS
OF THE NORTH AMERICAN FREE TRADE AGREEMENT

Submitted by the Council to the Members of The American Law Institute for Discussion at the Seventy-Seventh
Annual Meeting on May 15, 16, 17, and 18, 2000

The Executive Office
THE AMERICAN LAW INSTITUTE
4025 Chestnut Street
Philadelphia, Pa. 19104-3099
Amended — February 12, 2001
Appendix 2
Guidelines Applicable to Court-to-Court Communmnications in Cross-Border Cases

Introduction:
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One of the most essential elements of cooperation in cross-border cases is communication among the administrating
authorities of the countries involved. Because of the importance of the courts in insolvency and reorganization pro-
ceedings, it is even more essential that the supervising courts be able to coordinate their activities to assure the max-
imum available benefit for the stakeholders of financially troubled enterprises.

These Guidelines are intended to enhance coordination and harmonization of insolvency proceedings that involve
more than one country through communications among the jurisdictions involved. Communications by judges di-
rectly with judges or administrators in a foreign country, however, raise issues of credibility and proper procedures.
The context alone is likely to create concem in litigants unless the process is transparent and clearly fair. Thus,
communication among courts in cross-border cases is both more important and more sensitive than in domestic cas-
es. These Guidelines encourage such communications while channeling them through transparent procedures. The
Guidelines are meant to permit rapid cooperation in a developing insolvency case while ensuring due process to all
concerned.

The Guidelines at this time contemplate application only between Canada and the United States, because of the very
different rules governing communications with Principles of Cooperation courts and among courts in Mexico. None-
theless, a Mexican Court might choose to adopt some or all of these Guidelines for communications by a sindico
with foreign administrators or courts.

A Court intending to employ the Guidelines — in whole or part, with or without modifications — should adopt them
formally before applying them. A Court may wish to make its adoption of the Guidelines contingent upon, or tempo-
rary until, their adoption by other courts concemed in the matter. The adopting Court may want to make adoption or
continuance conditional upon adoption of the Guidelines by the other Court in a substantially similar form, to ensure
that judges, counsel, and parties are not subject to different standards of conduct.

The Guidelines should be adopted following such notice to the parties and counsel as would be given under local
procedures with regard to any important procedural decision under similar circumstances. If communication with
other courts is urgently needed, the local procedures, including notice requirements, that are used in urgent or emer-
gency situations should be employed, including, if appropriate, an initial period of effectiveness, followed by further
consideration of the Guidelines at a later time. Questions about the parties entitled to such notice (for example, all
parties or representative parties or representative counsel} and the nature of the court's consideration of any objec-
tions (for example, with or without a hearing} are governed by the Rules of Procedure in each jurisdiction and are
not addressed in the Guidelines.

The Guidelines are not meant to be static, but are meant to be adapted and modified to fit the circumstances of indi-
vidual cases and to change and evolve as the international insolvency community gains experience from working
with them. They are to apply only in a manner that is consistent with local procedures and local ethical require-
ments. They do not address the details of notice and procedure that depend upon the law and practice in each juris-
diction. However, the Guidelines represent approaches that are likely to be highly useful in achieving efficient and
Jjust resolutions of cross-border insolvency issues. Their use, with such modifications and under such circumstances
as may be appropriate in a particular case, is therefore recommended.

Guideline 1

Except in circumstances of urgency, prior to a communication with another Court, the Court should be satistied that
such a communication is consistent with all applicable Rules of Procedure i its country. Where a Court intends to
apply these Guidelines (in whole or in part and with or without modifications), the Guidelines to be employed
should, wherever possible, be formally adopted before they are applied. Coordination of Guidelines between courts
is desirable and officials of both courts may communicate in accordance with Guideline 8(d} with regard to the ap-
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plication and implementation of the Guidelines.
Guideline 2

A Court may communicate with another Court in connection with matters relating to proceedings before it for the
purposes of coordinating and harmonizing proceedings before it with those in the other jurisdiction.

Guideline 3

A Court may communicate with an Insolvency Administrator in another jurisdiction or an authorized Representative
of the Court in that jurisdiction in connection with the coordination and harmonization of the proceedings before it
with the proceedings in the other jurisdiction.

Guideline 4

A Court may permit a duly authorized Insolvency Administrator to communicate with a foreign Court directly, sub-
ject to the approval of the foreign Court, or through an Inselvency Administrator in the other jurisdiction or through
an authorized Representative of the foreign Court on such terms as the Court considers appropriate.

Guideline 5

A Court may receive communications from a foreign Court or from an authorized Representative of the foreign
Court or from a foreign Insolvency Administrator and should respond directly if the communication is from a for-
eign Court (subject to Guideline 7 in the case of two-way communications) and may respond directly or through an
authorized Representative of the Court or through a duly authorized Insolvency Administrator if the communication
is from a foreign Insolvency Administrator, subject to local rules concermning ex parte communications.

Guideline 6
Communications from a Court to another Court may take place by or through the Court:

(a) Sending or transmitting copies of formal orders, judgments, opinions, reasons for decision, endorsements,
transcripts of proceedings, or other documents directly to the other Court and providing advance notice to coun-
sel for affected parries in such manner as the Court considers appropriate;

(b) Directing counsel or a foreign or domestic Insolvency Administrator to transmit or deliver copies of docu-
ments, pleadings, affidavits, factums, briefs, or other documents that are filed or to be filed with the Court to the
other Court in such fashion as may be appropriate and providing advance notice to counsel for affected parties
in such manner as the Court considers appropriate;

(c) Participating in two-way communications with the other Court by telephone or video conference call or oth-
er electronic means in which case Guideline 7 shall apply.

Guideline 7

In the event of communications between the Courts in accordance with Guidelines 2 and 5 by means of telephone or
video conference call or other electronic means, unless otherwise directed by either of the two Courts:

(2} Counsel for all affected parties should be entitled to participate in person during the communication and ad-
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vance notice of the communication should be given to all parties in accordance with the Rules of Procedure ap-
plicable in each Court;

(b) The communication between the Courts should be recorded and may be transcribed. A written transcript
may be prepared from a recording of the communication which, with the approval of both Courts, should be
treated as an official transcript of the communication;

{c) Copies of any recording of the communication, of any transcript of the communication prepared pursuant to
any Direction of either Court, and of any official transcript prepared from a recording should be filed as part of
the record in the proceedings and made available to counsel for all parties in both Courts subject to such Direc-
tions as to confidentiality as the Courts may consider appropriate.

(d) The time and place for communications between the Courts should be to the satisfaction of both Courts. Per-
sonnel other than Judges in each Court may communicate fully with each other to establish appropriate ar-
rangements for the communication without the necessity for participation by counsel unless otherwise ordered
by either of the Courts.

Guideline 8

In the event of communications between the Court and an authorized Representative of the foreign Court or a for-
eign Insolvency Administrator in accordance with Guidelines 3 and 5 by means of telephone or video conference
call or other electronic means, unless otherwise directed by the Court:

(a) Counsel for all affected parties should be entitled to participate in person during the communication and ad-
vance notice of the communication should be given to all parties in accordance with the Rules of Procedure ap-
plicable in each Court;

{b) The communication should be recorded and may be transcribed. A written transcript may be prepared from a
recording of the communication which, with the approval of the Court, can be treated as an official transcript of
the communication;

(c) Copies of any recording of the communication, of any transcript of the communication prepared pursuant to
any Direction of the Court, and of any official transcript prepared from a recording should be filed as part of the
record in the proceedings and made available to the other Court and to counsel for all parties in both Courts sub-
ject to such Directions as to confidentiality as the Court may consider appropriate;

{d) The time and place for the communication should be to the satisfaction of the Court. Personnel of the Court
other than Judges may communicate fully with the authorized Representative of the foreign Court or the foreign

Insolvency Administrator to establish appropriate arrangements for the communication without the necessity for
participation by counsel unless otherwise ordered by the Court.

Guideline 9

A Court may conduct a joint hearing with another Court. In connection with any such joint hearing, the following
should apply, unless otherwise ordered or unless otherwise provided in any previously approved Protocol applicable
to such joint hearing:

(a) Each Court should be able to simultaneously hear the proceedings in the other Court.
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(b) Evidentiary or written materials filed or to be filed in one Court should, in accordance with the Directions of
that Court, be transmitted to the other Court to made available electronically in a publicly accessible system in
advance of the hearing. Transmittal of such material to the other Court or its public availability in an electronic
system should not subject the party filing the material in one Court to the jurisdiction of the other Court.

(c) Submissions or applications by the representative or any party should be made only to the Court in which
the representative making the submissions is appearing unless the representative is specifically given permis-
sion by the other Court to make submission to it.

(d) Subject to Guideline 7(b), the Court should be entitled to communicate with the other Court in advance of a
joint hearing, with or without counsel being present, to establish Guidelines for the orderly making of submis-
sions and rendering of decisions by the Courts, and to coordinate and resolve any procedural, administrative, or
preliminary matters relating to the joint hearing.

(e) Subject to Guideline 7(b}, the Court, subsequent to the joint hearing, should be entitled to communicate with
the other Court, with or without counsel present, for the purpose of determining whether coordinated orders
could be made by both Courts and to coordinate and resolve any procedural or nonsubstantive matters relating
to the joint hearing.

Guideline 10

The Court should, except upon proper objection on valid grounds and then only to the extent of such objection, rec-
ognize and accept as authentic the provisions of statutes, statutory or administrative regulations, and rules of court of
general application applicable to the proceedings in the other jurisdiction without the need for further proof of ex-
emplification thereof.

Guideline 11

The Court should, except upon proper objection on valid grounds and then only to the extent of such objection, ac-
cept that Orders made in the proceedings in the other jurisdiction were duly and properly made or entered on or
about their respective dates and accept that such Orders require no further proof or exemplification for purposes of
the proceedings before it, subject to all such proper reservations as in the opinion of the Court are appropriate re-
garding proceedings by way of appeal or review that are actually pending in respect of any such Orders.

Guideline 12

The Court may coordinate proceedings before it with proceedings in another jurisdiction by establishing a Service
List which may include parties that are entitled to receive notice of proceedings before the Court in the other juris-
diction ("Non-Resident Parties"}). All notices, applications, notions, and other materials served for purposes of the
proceedings before the Court may be ordered to also be provided to or served on the Non-Resident Parties by mak-
ing such materials available electronically in a publicly accessible system or by facsimile transmission, certified or
registered mail or delivery by courier, or in such other manner as may be directed by the Court in accordance with
the procedures applicable in the Court.

Guideline 13

The Court may issue an Order or issue Directions permitting the foreign Insolvency Administrator or a representa-
tive of creditors in the proceedings in the other jurisdiction or an authorized Representative of the Court in the other
jurisdiction to appear and be heard by the Court without thereby becoming subject to the jurisdiction of the Court.
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Guideline 14

The Court may direct that any stay of proceedings affecting the parties before it shall, subject to further order of the
Court, not apply to applications or motions brought by such parties before the other Court or that relief be granted to
permit such parties to bring such applications or motions before the other Court on such terms and conditions as it
considers appropriate. Court-to-Court communications in accordance with Guidelines 6 and 7 hereof may take place
if an application of motion brought before the Court affects or might affect issues or proceedings in the Court in the
other jurisdiction.

Gurideline 15

A Court may communicate with a Court in another jurisdiction or with an authorized Representative of such Court
in the manner prescribed by these Guidelines for purposes of coordinating and harmonizing proceedings before it
with proceedings in the other jurisdiction regardless of the form of the proceedings before it or before the other
Court wherever there is commonality among the issues and/or the parties in the proceedings. The Court should, ab-
sent compelling reasons to the contrary, so communicate with the Court in the other jurisdiction where the interests
of justice so require.

Guideline 16

Directions issued by the Court under these Guidelines are subject to such amendments, modifications, and exten-
sions as may be considered appropriate by the Court for the purposes described above and to reflect the changes and
developments from time to time in the proceedings before it and before the other Court. Any Directions may be sup-
plemented, modified, and restated from time to time and such modifications, amendments, and restatements should
become effective upon being accepted by both Courts. If either Court intends to supplement, change, or abrogate
Directions issued under these Guidelines in the absence of joint approval by both Courts, the Court should give the
other Courts involved reasonable notice of its intention to do so.

Guideline 17

Arrangements contemplated under these Guidelines do not constitute a comproinise or waiver by the Court of any
powers, responsibilities, or authority and do not constitute a substantive determination of any matter in controversy
before the Court or before the other Court nor a waiver by any of the parties of any of their substantive rights and
claims or a diminution of the effect of any of the Orders made by the Court or the other Court.

— UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE
In re: MATLACK SYSTEMS, INC., er al., Debtors
ONTARIO SUPERIOR COURT OF JUSTICE {COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, RSC 1985, ¢. C-36, SECTION [8.6
AS AMENDED

IN THE MATTER OF AN APPLICATION OF MATLACK, INC. AND THE OTHER PARTIES SET QUT IN SCHE-
DULE "A" ANCILLARY TO PROCEEDINGS UNDER CHAPTER 11 OF THE UNITED STATES BANKRUPTCY
CODE
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MATLACK, INC. AND THE OTHER PARTIES SET OUT IN SCHEDULE "4" Applicant
Chapter 11

Case No. 01-01114 (MFW)

Jointly Administered

CROSS-BORDER INSOLVENCY PROTOCOL

RE MATLACK, INC. AND AFFILIATES

This Cross-Border Insolvency Protocol (the "Protocol") shall govern the conduct of all parties in interest in a pro-
ceeding brought by Matlack, Inc. and certain other parties in the Ontario Superior Court of Justice and a proceeding
brought by Matlack Systems, Inc. and certain other parties in the United States Bankruptcy Court for the District of
Delaware as Case No, 01-01114.

A. Background

1 Matlack Systems, Inc., a Delaware corporation ("MSI"), is the parent company of a multinational transporta-
tion business that operates, through its various affiliates, in the United States, Canada and Mexico.

2 MSI and certain of its affiliates {collectively, the "Matlack Companies") have commenced reorganization cas-
es (collectively, the "U.S. Cases") under Chapter 11 of the United States Bankruptcy Code in the United States
Bankruptcy Court for the District of Delaware (the "U.S. Bankruptcy Court™). The Matlack Companies are continu-
ing in possession of their respective properties and are operating and managing their businesses, as debtors in pos-
session, pursuant to sections 1107 and 1108 of the U.S. Bankruptcy Code. An Official Committee of Unsecured
Creditors has been appointed in the U.S. Cases {the "Creditor's Committee").

3 One of the Matlack Companies, Matlack, Inc. (for ease of reference, "Matlack Canada™), a United States affil-
iate of MSI, has assets and carries on business in Canada. The Matlack Companies have commenced proceedings
{collectively, the "Canadian Case") under section 18.6 of the Companies’ Creditors Arrangement Act (the "CCAA™)
in the Ontario Superior Court of Justice (the "Canadian Court"). The Matlack Companies have sought an Order of
the Canadian Court (as initially made under the CCAA and as subsequently amended or modified, the "CCAA Or-
der") under which (a) the U.S. Cases have been determined to be "foreign proceedings" for the purposes of section
18.6 of the CCAA,; and (b) a stay was granted against actions, enforcements, extra-judicial proceedings or other pro-
ceeding until and including August 15, 2001 against the Matlack Companies and their property.

4 The Matlack Companies are parties to both the Canadian Case and the U.S. Cases. For convenience, the U.S.
Cases and the Canadian Case are referred to herein collectively as the "Insolvency Proceedings” and the U.S. Bank-
ruptcy Court and the Canadian Court are referred to herein collectively as the "Courts".

B. Purpose and Goals

5 While the Insolvency Proceedings are pending in the United States and Canada for the Matlack Companies,
the implementation of basic administrative procedures is necessary to coordinate certain activities in the Insolvency
Proceedings, to protect the rights of parties thereto, the creditors of the Matlack Companies and to ensure the main-
tenance of the Courts' independent jurisdiction and comity. Accordingtly, this Protocol has been developed to pro-
mote the following mutually desirable goals and objectives in both the U.S. Cases and the Canadian Case:
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* harmonize and coordinate activities in the Insolvency Proceedings before the U.S. Court and the Canadian
Court;

+ promote the orderly and efficient administration of the Insolvency Proceedings to, among other things, max-
imize the efficiency of the Insolvency Proceedings, reduce the costs associated therewith and avoid duplication
of effort;

» honor the independence and integrity of the Courts and other courts and tribunals of the United States and
Canada;

* promote international cooperation and respect for comity among the Courts, the parties to the Insolvency Pro-
ceedings and the creditors of the Matlack Companies and other parties interested in or affected by the Insolven-
cy Proceedings;

» facilitate the fair, open and efficient administration of the Insolvency Proceedings for the benefit of all of the
Debtors, creditors and other interested parties, wherever located; and

» implement a framework of general principles to address basic administrative issues arising out of the cross-
border nature of the Insolvency Proceedings.

C. Comity and Independence of the Courts

6 The approval and implementation of this Protocol shall not divest or diminish the U.S. Court's and the Cana-
dian Court's independent jurisdiction over the subject matter of the U.S. Cases and the Canadian Case, respectively.
By approving and implementing this Protocol, neither the U.S. Court, the Canadian Court, the Matlack Companies
nor any creditors or interested parties shall be deemed to have approved or engaged i any infringement on the sove-
reignty of the United States or Canada.

7 The U.S. Court shall have sole and exclusive jurisdiction and power over the conduct and hearing of the U.S.
Cases. The Canadian Court shall have sole and exclusive jurisdiction and power over the conduct and hearing of the
Canadian Cases.

8 In accordance with the principles of comity and independence established in Paragraph 6 and 7 above, nothing
contained herein shall be construed to:

« increase, decrease or otherwise modify the independence, sovereignty or jurisdiction of the U.S. Court, the
Canadian Court or any other court or tribunal in the United States or Canada, including the ability of any such
court or tribunal to provide appropriate relief under applicable law on an ex parte or "limited notice" basis;

s require the Matlack Companies or any Creditor's Committee or Estate Representatives to take any action or re-
frain from taking, any action that would result in a breach of any duty imposed on them by any applicable law;

« authorize any action that requires the specific approval of one or both of the Courts under the U.S. Bankruptey
Code or the CCAA after appropriate notice and a hearing {except to the extent that such action is specifically
described in this Protocol); or

« preclude any creditor or other interested party from asserting such party's substantive rights under the applica-
ble laws of the United States, Canada or any other jurisdiction including, without limitation, the rights of inter-
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ested parties or affected persons to appeal from the decisions taken by one or both of the Courts.

9 The Matlack Companies, the Creditor's Committee, the Estate Representatives and their respective employees,
members, agents and professionals shall respect and comply with the duties imposed upon them by the U.S. Bank-
ruptey Code, the CCAA, the CCAA Order and any other applicable laws.

D. Coopera tion

10 To assist in the efficient administration of the Insolvency Proceedings, the Matlack Companies, the Credi-
tor's Committee and the Estate Representatives shall (a) cooperate with each other in connection with actions taken
in both the U.S. Bankruptcy Court and the Canadian Court, and (b) take any other appropriate steps to coordinate the
administration of the U.S. Cases and the Canadian Case for the benefit of the Matlack Companies' respective estates
and stakeholders.

11 To harmonize and coordinate the administration of the Insolvency Proceedings, the U.S. Bankruptcy Court
and the Canadian Court each shall use its best efforts to coordinate activities with and defer to the judgment of the
other Court, where appropriate and feasible. The U.S. Bankruptcy Court and the Canadian Court may communicate
with one another in accordance with the Guidelines for Court-to-Court Communication in Cross-Border Cases de-
veloped by the American Law Institute and attached as Schedule "1" to this Protocol with respect to any matter re-
lating to the Insolvency Proceedings and may conduct joint hearings with respect to any matter relating to the con-
duct, administration, determination or disposition of any aspect of the U.S. Cases and the Canadian Case, in cir-
cumstances where both Courts consider such joint hearings to be necessary or advisable and, in particular, to facili-
tate or coordinate with the proper and efficient conduct of the U.S. Cases and the Canadian Case.

12 Notwithstanding the terms of paragraph 11 above, this Protocol recognizes that the U.S. Bankruptcy Court
and the Canadian Court are independent Courts and, accordingly, although the Courts will seek to cooperate and
coordinate with each other in good faith, each of the Courts shall at all times exercise its independent jurisdiction

and authority with respect to (a) matters presented to such Court and (b) the conduct of the parties appearing in such
matters.

E. Retention and Compensation of Professionals

13 Except as provided in paragraph 16 below, any estate representatives appointed in the U.S. Cases, including
any examniners or trustees appointed in accordance with section 1104 of the U.S. Bankruptcy Code and any Canadian
professionals retained by the Estate Representatives (collectively, the "Estate Representatives™), shall be subject to
the exclusive jurisdiction of the U.S. Court with respect to (a) the Estate Representatives’ tenure in office; (b) the
retention and compensation of the Estate Representatives; (c) the Estate Representatives' liability, if any, to any per-
son or entity, including the Matlack Companies and any third parties, in connection with the U.S. Case; and (d) the
hearing and determination of any other matters relating to the Estate Representatives arising in the U.S. Cases under
the U.S. Bankruptcy Code or other applicable laws of the United States. The Estate Representatives and their 1.S.
counsel and other U.S. professionals shall not be required to seek approval of their retention in the Canadian Court.
Additionally, the Estate Representatives and their U.S. counsel and other U.S. professionals (a) shall be compen-
sated for their services in accordance with the U.S. Bankruptcy Code and other applicable laws of the United States
or orders of the U.S. Bankruptcy Court, and (b) shall not be required to seek approval of their compensation in the
Canadian Court.

14 Any Canadian professionals retained by or with the approval of the Matlack Companies for purposes of the
Canadian Case, including Canadian professionals retained by the Creditor's Committee {collectively, the "Canadian
Professionals”), shall be subject to the exclusive jurisdiction of the Canadian Court. Accordingly, the Canadian Pro-
fessionals (a} shall be subject to the procedures and standards for retention and compensation applicable in Canada,

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 14

2001 CarswelfOnt 1830, 26 C.B.R. (4th) 45, [2001] O.T.C. 382

and (b) shall not be required to seek approval of their retention or compensation in the U.S. Court.

15 Any United States professionals retained by the Matlack Companies and any United States professionals
retained by the Creditor's Committee (collectively, the "U.S. Professionals") shall be subject to the exclusive juris-
diction of the U.S. Bankruptcy Court. Accordingly, the U.S. Professiouals (a) shall be subject to the procedures and
standards for retention and compensation applicable in the U.S. Bankruptcy Court under the U.S. Bankruptcy Code
and any other applicable laws of the United States or orders of the U.S. Bankruptcy Court, and (b) shall not be re-
quired to seek approval of their retention or compensation in the Canadian Court.

F. Rights to Appear and Be Heard

16 The Matlack Companies, their creditors and other interested parties in the Insolvency Proceedings, including
the Creditor's Committee and the U.S. Trustee, shall have the right and standing to (a) appear and be heard in either
the U.S. Court or the Canadian Court in the Insolvency Proceedings to the same extent as creditors and other inter-
ested parties domiciled in the forum country, subject to any local rules or regulations generally applicable to all par-
ties appearing in the forum, and (b) file notices of appearance or other processes with the Clerk of the U.S. Bank-
ruptcy Court or the Canadian Court in the Insolvency Proceedings; provided, however, that any appearance or filing
may subject a creditor or an interested party to the jurisdiction of the Court in which the appearance or filing occurs;
provided further, that appearance by the Creditor's Committee in the Canadian Case shall not form a basis for per-
sonal jurisdiction in Canada over the members of the Creditor's Committee. Notwithstanding the foregoing, and in
accordance with paragraph 13 above, the Canadian Court shall have jurisdiction over the Estate Representatives and
the U.S. Trustee with respect to the particular matters as to which the Estate Representatives or the U.S. Trustee
appear before the Canadian Court.

G. Notice

17 Notice of any motion, application or other pleading or paper filed in one or both of the Insolvency Proceed-
ings and notice of any related hearings or other proceedings mandated by applicable law in connection with the In-
solvency Proceedings, or this Protocol shalt be given by appropriate means {including, where circumstances warrant,
by courier, telecopier or other electronic forms of communication) to the following: (a) all creditors, including the
Creditor's Committee, and other interested parties in accordance with the practice of the jurisdiction where the pa-
pers are filed or the proceedings are to occur; and (b) to the extent not otherwise entitled to receive notice under
clause (a) above, the U.S. Trustee, the Office of the United States Trustee, and such other parties as may be desig-
nated by either of the Courts from time to time.

H. Joint Recognition of Stays of Proceedings Under the U.S. Bankruptey Code and the CCAA

18 In recognition of the importance of the stay of proceedings and actions against the Matlack Companies and
their assets under section 18.6 of the CCAA and the CCAA Order (the "Canadian Stay") on the successful comple-
tion of the Insolvency Proceedings for the benefit of the Matlack Companies and their respective estates and stake-
holders, to the extent necessary and appropriate, the U.S. Bankruptcy Court shall extend and enforce the Canadian
Stay in the United States (to the same extent such stay of proceedings and actions is applicable in Canada) to prevent
adverse actions against the assets, rights and holdings of the Matlack Companies. In implementing the terms of this
paragraph, the U.S. Bankruptcy Court may consult with the Canadian Court regarding (a) the interpretation and ap-
plication of the Canadian Stay and any orders of the Canadian Court modifying or grantiug relief from the Canadian
Stay, and (b) the enforcement in the United States of the Canadian Stay.

19 In recognition of the importance of the stay of proceedings and actions against the Matlack Companies and
their assets under section 362 of the U.S. Bankruptcy Code (the "U.S. Stay”) to the successful completion of the
Insolvency Proceedings for the benefit of the Matlack Companies and their respective estates and stakeholders, to
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the extent necessary and appropriate, the Canadian Court shall extend and enforce the U.S. Stay in Canada (to the
same extent such stay of proceedings and action is applicable in the United States) to prevent adverse actions against
the assets, rights and holdings, of the Matlack Companies in Canada. In implementing the terms of this paragraph,
the Canadian Court may consult with the U.S. Court regarding (a) the interpretation and application of the U.S. Stay
and any order of the U.S. Court modifying or granting relief from the U.S. Stay, and (b) the enforcement in Canada
of the U.S. Stay.

20 Nothing contained herein shall affect or limit the Matlack Companies' or other parties' rights to assert the
applicability or non-applicability of the U.S. Stay or the Canadian Stay to any particular proceeding, property, asset,
activity or other matter, wherever pending or located.

1. Effectiveness and Meodification of Protocol
21 This Protocol shall become effective only upon its approval by both the U.S. Court and the Canadian Court.

22 This Protocol may not be supplemented, modifted, terminated or replaced in any manner except by the U.S.
Court and the Canadian Court. Notice of any legal proceeding to supplement, modify, terniinate or replace this Pro-
tocol shall be given in accordance with paragraph 17 above.

J. Procedure for Resolving Disputes Under the Protocol

23 Disputes relating to the terms, intent or application of this Protocol may be addressed by interested parties to
either the U.S. Court, the Canadian Court or both Courts upon notice, in accordance with paragraph 17 above.
Where an issue is addressed to only one Court, in rendering a determination in any such dispute, such Court: (a)
shall consult with the other Court; and (b) may, in its sole and exclusive discretion, either (i) render a binding deci-
sion afler such consultation, (ii) defer to the determination of the other Court by transferring the matter, in whole or
in part, to the other Court or (iii) seek a joint hearing of both Courts. Notwithstanding the foregoing, each Court in
making a determination shall have regard to the independence, comity or inherent jurisdiction of the other Court
established under existing law.

K. Preservation of Rights
24 Neither the terms of this Protocol nor any actions taken under the terms of this Protocol shall prejudice or
affect the powers, rights, claims and defences of the Matlack Companies and their estates, the Creditor's Committee,

the U.S. Trustee or any of the creditors of the Matlack Companies under applicable law, including the U.S. Bank-
ruptcy Code and the CCAA.

L. Guidelines

25 The Protocol shall adopt by reference the Guidelines Applicable to Court-to-Court Communications in
Cross-Border Cases (the "Guidelines") developed by The American Law Institute for the Transnational Insolvency
Project, a copy of which are attached hereto as Schedule "1". In the case of any conflict between the terms of this
Protocol and the terms of the Guidelines, the terms of this Protocol shall govern,

Application granfed.

FNI1 A copy of this material may be obtained from the Executive Office, The American Law Institute, 4025 Chest-
nut Street, Philadelphia, PA, USA 19104-3099.
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Practice --- Disposition without trial — Stay or dismissal of action — Grounds — Another proceeding pending —
General

Plaintiffs brought action against manufacturer arising out of failure of its silicone gel implants — Class action had
been commenced by other litigants in United States arising out of failure of implants — Manufacturer sought and
received protection under United States Bankruptcy Code — Under s. 362 of Code all actions or proceedings against
manufacturer to recover claims that arose before claims bar date were automatically stayed — Manufacturer applied
for permanent stay of plaintiffs' action against it on grounds that Alberta court should recognize jurisdiction of Unit-
ed States Bankruptcy Court — Application granted — Plaintiffs had attorned to jurisdiction of U.S. Bankruptey
Court by filing proof of ¢claim — Even if there had been no attornment, U.S. Bankruptey Court was best forum for
case in interest of promoting international comity — Clear wording of Code, similar philosophies and procedures in
Canada and U.S., number of claims outstanding and fact that Plan of Reorganization filed with U.S. Bankrupicy
Court had been accepted in Ontario and Quebee, favoured recognition of U.S. proceedings — United States Bank-
ruptcy Code, 11 U.S.C. 1982, s. 362.

Cases considered by Forsyth J.:
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Antwerp Bulkcarriers N.V., Re (1996), 48 C.B.R (3d) 109, 43 C.B.R. (3d) 284 (Que. S.C.) — referred to

Microbiz Corp. v. Classic Saftware Systems Inc. (1996). 45 C.B.R. (3d) 40 (Ont. Gen. Div.) — applied

Morguard Invesoments Ltd v. De Savoye (1990}, 46 C.P.C. 2d) 1. 15 R.P.R. (2d} 1. 76 D.L.R. (4th} 256, 122
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Bankruptcy and Insolvency Act, R.8.C. 1985, ¢. B-3
Generally — referred to
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s. 69(1)(a) [rep. & sub. 1992, ¢, 27, 5. 36(1)] — considered
Bankruptcy Code, 11 US.C. 1982 (U.5))
Generally — considered
s. 362 — consideted
s. 362(a)(1) — considered
8. 362(a)(3) — considered
8. 341 — consideted

Companies’ Creditors Arrangement Act, R.8.C. 1985, ¢. C-36
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Generally — referred to
APPLICATION by manufacturer for permanent stay of plaintiffs’ action for damages arising from faulty product.
Forsyth J.:
Application

1 This is an application by the Defendant Dow Corning Corporation ("DCC") for a permanent stay of proceed-
ings against it. DCC is now the only remaining Defendant in this action, as the actions against the other four Defen-
dants were dismissed on the basis of having been commenced outside of the applicable limitation periods. DCC ap-
plies for a permanent stay of these proceedings on the grounds that this Court should recognize the jurisdiction of
the United States Bankruptcy Court for the Eastern District of Michigan, Northern Division. The Plaintiffs, Wanda
and Alan Roberts, argue that a stay is inappropriate.

Background

2 The female Plaintiff underwent surgery in 1981 for bilateral fibrocystic disease and mammary dysplasia in
both breasts. Also in 1981, she received silicone gel breast implants inanufactured by McGhan Medical Corporation
("McGhan"), a former Defendant. After problems with those implants, they were replaced in June 1983 with silicone
gel implants manufactured by DCC. Soon after, one implant was found to have ruptured, necessitating surgery to
clean up as much silicone as possible from her system.

3 Since that time, the female Plaintift alleges widespread pain and problems, which she blames on the silicone
gel released into her body. For this application, it is not necessary nor appropriate for me to comment on her symp-
toms or their cause.

4 The Plaintiffs started this action on August 31, 1989. There was also class action litigation in the U.S which
coordinated all claims arising out of the failure of both McGhan and DCC implants. That class action collapsed
when DCC sought bankruptey protection on May 15, 1995 under Chapter |1 of the United States Bankrupicy Code
(the "ULS. Bankruptcy Code"). Section 362 of the U.S. Bankruptcy Code imposes an automatic stay on all actions or
proceedings against DCC to recover claims that arose before the claims bar date.

5 The U.S. Bankruptey Court set February 14, 1997 as the foreign claims bar date (the deadline for filing claims
in the bankruptcy proceedings). The Plaintiffs filed proofs of claim in that U.S. proceeding on January 17, 1997.
More than 700,000 proofs of ¢laim were filed from many couniries, including more than 30,000 by Canadian resi-
dents.

Legislation

6 DCC is asking that this Court recognize the proceedings in the U.S. Bankruptcy Court. The U.S. Bankruptcy
Code provides for an automatic stay once bankruptcy proceedings are commenced in the U.S.:

362 (a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of
this title ... operates as a stay, applicable to all entities, of -

(1) the commencement or continuation, including the issuance or employment of process, of a judicial, ad-
ministrative, or other action or proceeding against the debtor that was or could have been commenced be-
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fore the commencement of the case under this title, or to recover a claim against the debtor that arose be-
fore the commencement of the case under this title;

(3) any act to obtain possession of property of the estate or of property from the estate or to exercise control
over property of the estate;

Section 541 provides that "property of the estate” is comprised of various types of property "wherever located and
by whomever held".

7 Therefore, the stay purports to be extra-territorial, applying, for example, in Alberta. 1t is then up to this Court
to decide whether the principles of comity favour upholding the stay in this jurisdiction. As the Plaintiffs emphasize,
comity is a discretionary matter. 1 am not bound by the stay imposed by the U.S. Bankruptcy Act.

3 I note that the Canadian legislation has a similar provision (Bankruptcy and Insolvency Act ("BIA"), R.S.C.
1985, ¢. B-3):

69(1) Subject to subsections (2) and (3) and sections 69.4 and 69.5 on the filing of a notice of intention under
section 50.4 by an insolvent person,

(a) no creditor has any remedy against the insolvent person or the insolvent person's property, or shall
commence or continue any action, execution or other proceedings, for the recovery of a claim provable in
bankruptcy,

Under s. 2(1) "property” of the BlA:

"property" includes money, goods, things in action, land and every description of property, whether real or per-
sonal, legal or equitable, and whether situated in Canada or elsewhere, ...

9 The Plaintiffs accept that the U.S. Bankruptcy Code governs DCC's estate, and that the Plaintiffs are creditors
under the jurisdiction of the U.S. Bankruptcy Court.

Plan or Reorganization

10 DCC filed a Plan of Reorganization (the "Plan™) with the Bankruptcy Court on August 25, 1997. The Bank-
ruptcy Court rejected this Plan, and an amended plan was presented on February 17, 1998. The Bankruptcy Court
approved that Plan, which now has to be voted upon by the various classes of creditors. DCC's proposed Plan would
allow it to pay most creditors and continue operating. T'o manage product liability claims, DCC would establish and
fund two trusts with up to $2.4 billion U.S. DCC would separately pay approximately $1 billion to commercial cred-
itors over seven years.

11 Breast implant claimants would have four settlement paths, based on their history, symptoms and past and
proposed treatment. Any claims not settled by agreement under the Plan process would go to common issue trials.
Any claims remaining after common issue trials would undergo individual claims review and mediation, The last
resort would be individual litigation. These individual trials would be held in the U.S., dismissed in favour of litiga-
tion in the claimant's home jurisdiction, or held in the U.S. using the law of the claimant's home jurisdiction, The
Plan is designed to solve as many claims as possible in an orderly and expeditious manner.
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12 The U.S. procedure provides that once the Bankruptcy Court approves a Plan, it is sent to the creditors for a
vote. The creditors vote by class. All of the Canadian breast implant claimants are in the foreign claimants’ class of
creditors. If more than two-thirds of those voting in a class approve, the Plan is considered approved by the class.
After the vote, the Bankruptcy Court holds a confirmation hearing. It may confirm the Plan if it meets the (/5.
Barnkruptcy Code requirements. In DCC's words, the Bankruptcy Court must conclude:

(i) that the Plan was proposed in good faith;

(ii) that each class of creditors that does not vote to accept the Plan will receive at least as great a recovery
as such creditors would have received had the debtor been liquidated under the liquidation procedures pro-
vided in Chapter 7 of the Bankruprcy Code; and

(iii) that the Plan does not discriminate unfairly against any class of creditors that does not vote to accept
the Plan.

Therefore, the Bankruptcy Court may approve a Plan even if all classes of creditors do not vote to accept it, as long
as that Court finds the Plan does not discriminate unfairly against the rejecting class.

13 The originally proposed Plan did not make it to the creditor review stage. The Bankruptcy Court apparently
had a number of concerns, one of which was the treatment of the foreign claimants. The Plaintiffs raise that concern
in this Court also. The proposed settlement payments for foreign claimants would range from 35 to 60 per cent of
those offered to U.S. claimants, on the theory that product liability litigation yields lower damage awards in non-
U.S. jurisdictions. The proposed settlement for Canadian claimants is 60 per cent of the payments offered to U.S.
claimants. According to DCC's affidavit (by Craig J. Litherland, dated December 12, 1997), some of the differing
factors among U.S. and foreign jurisdictions are:

a. the absence of contingency fee arrangements;

b. the responsibility of judges rather than juries to asses [sic] liability and damages;
c. the award of costs to prevailing litigants;

d. limitations on theories of liability and recovery;

e. limited pretrial procedures;

f. the absence of the 'deep pocket expectation’ prevalent in the United States resulting in lower damage
awards;

g. lower damage awards for pain and suffering;
h. less or no punitive damages; and

i. nationalized health care insurance and other benefits that are either directly deducted from an award or
operate to reduce the likelihood of a large damage award.

Of course, not all of these factors would apply in any one non-U.S. jurisdiction.

14 The Plaintiffs claim the foreign discount is discriminatory and inequitable. Not all of the factors are applica-
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ble in Alberta. Moreover, some simply try to shift the burden from DCC to other entities (such as the Canadian med-
icare system). In addition, the Plaintifts claim that taking 40 per cent away from foreign claimants leaves that much
more for U.S. claimants. DCC argues that the procedure is fair, not necessarily equal. It also emphasizes that the
foreign discount only applies to settlements. Any claims that proceed to individual trials would not be discounted.

15 The amended Plan will be put to the creditors. It may be that the Plan will be confirmed, even if the foreign
claimants’ class rejects it.

Analysis
General Principles

16 Where an appropriate forum must be chosen, the Courts may grant a stay of proceedings. In the words of the
Supreme Court of Canada: "This enables the court of the forum selected by the Plaintiffs (the domestic forum) to
stay the action at the request of the Defendant if persuaded that the case should be tried elsewhere." (dmchem Prod-
ucts Inc. v. British Columbia (Workers' Compensation Board), 1199311 S.C.R. 897 (5.C.C.), at 912). This decision
is completely discretionary. 1 am not bound to defer to the U.S. bankruptcy proceedings.

17 Amchem also discusses the vital principle of comity (at 913-14, citing Morguard Investments Ltd. v. De Sa-
veye, [199013 8.C.R. 1077 (S.C.C.), at 1096):

'‘Comity’ in the legal sense, is neither a matter of absolute obligation, on the one hand, nor of mere courtesy and
good will, upon the other. But it is the recognition which one nation allows within its territory to the legislative,
executive or judicial acts of another nation, having due regard both to international duty and convenience, and
to the rights of its own citizens or of other persons who are under the protection of its laws. ...

18 After cautioning against abusing the power to enjoin foreign litigation, the 8.C.C. in Amchem outlined the
test for restraining foreign proceedings. Although a case on anti-suit injunctions, the first part of the test also relates
to stays. The Court must determine if there is a forum other than the domestic forum which is "clearly more appro-
priate” (at 931). If not, the domestic forum should refuse to stay the domestic proceedings. At 931-32, the S.C.C.
continued:

In this step of the analysis, the domestic court as a matter of comity must take cognizance of the fact that the
foreign court has assumed jurisdiction. If, applying the principles relating to forum non conveniens outlined
above, the foreign court could reasonably have concluded that there was no alternative forum that was clearly
more appropriate, the domestic court should respect that decision and the application should be dismissed.
When there is a genuine disagreement between the courts of our country and another, the courts of this country
should not arrogate to themselves the decision for both jurisdictions. In most cases it will appear from the deci-
sion of the foreign court whether it acted on principles similar to those that obtain here, but, if not, then the do-
mestic court must consider whether the result is consistent with those principles.

19 As La Forest J. stated in Morguard Investments Ltd v. De Savoye (1990}, 76 D.L.R. (4th) 256 (S.C.C.) at
268, modern states "cannot live in splendid isolation". They must follow comity, which is "the deference and respect
due by other states to the actions of a state legitimately taken within its own territory."

20 Comity and cooperation are increasingly important in the bankruptcy context. As internationalization in-
creases, more parties have assets and carry on activities in several jurisdictions. Without some coordination, there
would be multiple proceedings, inconsistent judgments and general uncertainty. See, for example, comments in
Olympia & York Developments Ltd. v. Royal Trust Co. (19933, 20 C.B.R. (3d) 165 (Ont. Gen. Div.); Antwerp Bulk-
carriers N.V., Re {1996). 43 CB.R. {3d) 284 (Que. 5.C.); and J.D. Honsberger, "Canadian Recognition of Foreign
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Judicially Supervised Arrangements” (1989), 76 D.B.R. (N.S.) 86,

21 I also note that U.S. Courts have shown themselves willing to grant comity in similar circumstances, For
example, a Bankruptcy Court granted comity in Tradewell Inc. v. American Sensors & Electronics Inc., 1997 WL
423075 (U.S. §.D. N.Y. 1997). In that case, all proceedings against the Defendant Canadian corporation were stayed
under the Companies’ Creditors Arrangement Act. The Defendant suceessfully applied to the U.S. Bankruptcy Court
for a stay in the U.S. based on comity. That Court stated that U.S. public policy should recognize the foreign pro-
ceedings, thus facilitating the "orderly and systematic distribution" of the debtor's assets. This was especially true for
Canada, which has similar procedures and procedural safeguards.

Discussion

22 The U.5. Bankruptcy Code provision imposing a stay once bankruptcy proceedings have begun is compara-
ble to Canada's Bf4 provision. They also both have the same underlying philosophy - to ensure a fair distribution of
assets among all creditors, not just those who happen to have begun proceedings prior to the initiation of bankrupt-
cy. In a situation such as DCC's, there is another motive - if all matters can be stayed, there is a better chance that
the DCC will be able to restructure successfully.

23 The number of claims is significant. The U.S. Bankruptcy Court has decided that it is impractical and unfair
to have thousands of individual claims going through the adversarial court system. Instead, it agrees with DCC's
proposal to settle as many as possible, hold common issue trials as appropriate, then have as many individual trials
as still necessary. This appears logical and in the interests of all creditors as a group.

24 An additional consideration is that the Plaintitfs have filed proofs of claim in the U.S. bankruptcy proceed-
ings. The Plaintiffs have, therefore, attorned to the jurisdiction of the U.S. Bankruptcy Court. As stated in Neese, Re,
12 B.R. 968 (U.S. Bankr. W.D. Va. 1981) at 971:

... [the] defendants voluntarily availed themselves of the jurisdiction of this Court when they filed, by counsel,
proofs of claim in the underlying title 11 bankruptey case. ... Having filed their proofs of claim in the underly-
ing bankruptcy case, the defendants cannot now deny this Court's personal jurisdiction over them in a proceed-
ing directly related to that case.

The same principles apply in Canada - see, for example, Microbiz Corp. v. Classic Software Systems Inc. (1996), 45
C.B.R. {3d) 40 (Ont. Gen. Div.); and Pizts v. Hill & Hill Truck Line Inc. (1987), 66 C.B.R. (N.S.) 273 (Alta. Mas-
ter).

25 The Plaintiffs argue that foreign claimants are not treated fairly by the proposed Plan because their settle-
ment package would be at a discount from that given to U.S. claimants. However, there are several safeguards to
prevent unfairness. First, the Plaintiffs, along with the rest of the class, have the opportunity to vote against the Plan.
If, as a class, they vote against it, the U.S. Bankruptcy Court can only confirm the Plan if it feels the Plan does not
"discriminate unfairly” against classes which rejected it. 1 understand this to mean that treatment can be fair across
classes without being equal, as long as there is equality within the class itself. Second, the Plaintiffs are not obliged
to settfe under the Plan, They may proceed to trial. Third, this Plan actually protects creditors. If there were no stay
and no Plan, only the first to trial and judgment would receive any compensation at all, and trials could potentially
drag on for many years. Under the Plan, each creditor will receive something and will receive it much sooner.

26 I do not comment on the factors used to assess the discount rate for foreign claimants, except to say that they
were not all intended to relate to each foreign jurisdiction. If these factors are accepted by the U.S. Bankruptcy
Court in the exercise of its jurisdiction, a jurisdiction to which it is appropriate for me to grant comity and to which
the Plaintiffs have attorned, then it is not for me to decide if I would have accepted the factors.
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27 The Plaintiffs also argue that the recent Australian case Taylor v. Dow Corning Australia Pty. Ltd. (Decein-
ber 19. 1997), Doc. 8438/95 (Australia Vic. Sup. Ct.) should persuade me to disiniss this stay application. There, the
Australian Court denied Dow Cormning Australia's ("DCA's") application for a stay of proceedings in an action by an
Australian plaintiff against DCA. While not binding on me in any event, the reasons in Tavfor are clearly distin-
guishable.

28 DCA is a solvent subsidiary of DCC. DCC was initiaily a defendant, but that plaintiff discontinued against
DCC. The Court ruled that any judgment against DCA would not disadvantage creditors of DCC. Further, the plain-
tiff was entitled to be treated as a creditor of DCA, not DCC,

29 In addition, that plaintiff did not file a proof of claimn in the U.S. bankruptcy proceedings. This is extremely
significant. In the present case, the Plaintiffs deliberately attorned to the U.S. jurisdiction by filing proofs of claim.
In Tavlor, the plaintift deliberately did not. There is obiter in Tuy/or, as the Court held attornment was not relevant
where a solvent subsidiary, not the insolvent parent, asks for the stay.

30 Finally, the Plaintiffs argue that I should not grant a stay when the U.S. Bankruptcy Court has not been asked
to grant an injunction against non-U.S. proceedings such as this. For example, the Australian Court in Tayior que-
ried why DCC had not requested such an injunction and concluded one would have been denied in any event. In the
present case, however, an injunction is not necessary. The U.S. Bankruptcy Code itself provides for a stay of all pro-
ceedings against DCC. This is not comparable to Taylor, where the defendant was DCA, not DCC itself.

Order

31 In the circumstances of this case, the U.S. Bankruptcy Court has apparently decided that fairness among
creditors is achieved without having complete equality across all classes of creditors. The Plaintiffs attorned to that
jurisdiction. However, even had there been no attornment, 1 find that common sense dictates that these matters
would be best dealt with by one Court, and in the interest of promoting imternational comity it seems the forum for
this case is in the U.8.Bankruptcy Court. Thus, in either case, whether there has been an attornment or niot, I con-
clude it is appropriate for me to exercise my discretion and apply the principles of comity and grant the Defendant’s
stay application. | reach this conclusion based on all the circumstances, including the clear wording of the U.S.
Bankruptcy Code provision, the similar philosophies and procedures in Canada and the U.S., the Plaintiffs' attorn-
ment to the jurisdiction of the U.S. Bankruptcy Court, and the incredible number of claims outstanding. Lastly,
while not determinative, 1 found it significant that there has been acceptance of the Plan in Ontario and Quebec. This
not only suggests that the Plan proposes a reasonable offer, but it also suggests that the parties affected in these
provinces have accepted the principle that international comity should be recognized in these proceedings.

Application granted.

END OF DOCUMENT
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Grant Forest Products Inc., Re

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, ¢, C-36, AS
AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF GRANT FOREST PROD-
UCTS INC., GRANT ALBERTA INC., GRANT FOREST PRODUCTS SALES INC. and GRANT U.S. HOLD-
INGS GP

Ontario Superior Court of Justice [Commercial List]
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Applicants, being GFP [nc., its parent company, its Canadian subsidiaries, G U.S., and its related entities, obtained
protection under Companies' Creditors Arrangement Act (CCAA) — Applicants had two levels of primary secured
debt owed to FLL and SLL — GFP Inc. and G U.S. were in default under FLL agreement, and G U.S. was in default
under SLL agreement — Applicants engaged financial advisor to advise on options to address debt position and
locate investors or sell business, and marketing process was created — Bid of GP LLLC, purchaser, was accepted and
purchase and sale agreement was finalized — GFP Inc, et al. brought application to seek approval of sale and vest-
ing order to complete transfer of control to purchaser — SLL opposed approval of transaction — Application
granted — Once process put in place by Court Order for sale of assets of failing business, process should be ho-
noured excepting extraordinary circumstances — Numerous parties participated over number of months in complex
process designed to achieve not only maximum value of assets of business, but to ensure its survival as going con-
cern for benefit of many stakeholders — To permit invitation to reopen process not only would have destroyed inte-
grity of process, but likely would have doomed transaction that had been achieved.

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — General principles — Jurisdiction —
Court

Applicants, being GFP Inc., its parent company, its Canadian subsidiaries, and G U.S. and its related entities, ob-
tained protection under Companies' Creditors Arrangement Act {CCAA) when stay of proceedings was granted —
Applicants had two levels of primary secured debt owed to FLLL and SLL — GFP Inc. and G U.S. were in default
under FLL agreement, and G U.S. was in default under SLL agreement — Applicants engaged financial advisor to
advise on options to address debt position and locate investors or sell business, marketing process was created —
Bid of GP LLC was accepted and purchase and sale agreement was finalized — Transaction required that security
granted in favour of FLL and SLL be released and discharged upon closing of transaction — FLL's position was that
only way transaction could be accomplished at proposed price was by creating tax benefits arising from proposed
structure that would include transfer of G U.S. interests as partnership interests, rather than direct transfer of assets
of G U.S. — FLL brought motion to add additional applicants — Motion granted — SLL opposed motion to add
applicants and approve sale on basis that such relief would have had effect of mandatory order against U.S. parties
which would extinguish U.S. security over U.S. realty and personalty — Issues raised by SLL were inextricably
linked to restructuring of applicants and completion of transaction and as such were appropriate for consideration by
Court -— Transaction would not have been possible without tax advantages that were available as result of transac-
tion form — Submissions that entire transaction was flawed because it resulted in transfer of some assets in U.S.
without sale process envisaged in U.S. Bankruptcy Code, would have been triumph of form over substance — Relief
sought was not merely device to sell U.S. assets from Canada, it was unified transaction, each element of which was
necessary and integral to its success, it was Canadian process.

Cases considered by C. Campbell J.:

Crown Trust Co. v. Rosenberg (1986}, 60 O.R. {2d) 87, 1986 CarswellOnt 235, 22 CP.C. (2d) 131,39 D.L.R.
(4th} 526. 67 C.B.R. (N.S8.) 320 {(note)} (Ont. I1.C.) — followed

Metcalfe & Mansfield Alternative Investments, Re (January 5, 2010), Dec. 09-16709 (U.S. Bankr. S.D. N.Y.) —
considered

Morguard Investments Ltd, v. De Savoye {1990), 46 C.P.C. (2d) 1, 15 RP.R. (2d) 1, 76 D.L.R. {4th) 256, 122
N.R. 81, [1991]1 2 W.W.R. 217, 52 B.C.L.R. (2d) 160, [1990] 3 8.C.R. 1077, 1990 CarswellBC 283, 1990
CarswellBC 767 (5.C.C.) — followed

Muscletech Research & Development Inc., Re (2000). 19 C.B.R. (5th) 54, 2006 CarswellOni 264 (Ont. S.C.J.
[Commercial List]) — considered
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Royal Bank v. Soundair Corp.{1991). 7 C.B.R. (3d) 1, 83 D.L.R. (4th) 76. 46 0.A.C. 321, 4 O.R. (3d) 1. 1991
CarswellOnt 205 (Ont. C.A.) — followed

Tiger Brand Knitting Co., Re(2005), 2005 CarswellOnt 1240, 9 C.B.R. (5th} 315 (Ont. 5.C.J.} — considered

Statutes considered:

Bankruptcy and Insolvency Act, R.8.C. 1985, c. B-3
Generally — referred to

Bankruptcy Code, 11 U.S.C.
Generally — referred to
Chapter 11 — referred to
Chapter 15 — considered
5. 363 — referred to

Companies' Creditors Arrangement Act, R.5.C. 1985, c. C-36
Generally — referred to

Rules considered:

Rules of Civil Procedure, RR.O. 1990, Reg. 194
Generally — referred to

APPLICATION by insolvent seeking approval to complete transfer of control to purchaser; MOTION by creditor to
add applicants.

C. Campbell J..
Reasons for Decision

1 This Application secks approval of the Sale transaction and a Vesting Order to complete the transfer of the
control of the business of Grant Forest Products Inc. to the purchaser Georgia-Pacific. The transaction is the culmi-
nation of the marketing process under the Companies’ Creditors Arrangement Act, R.5.C., 1985, c. C-30, as
amended ("CCAA™), authorized by an order of this Court dated June 25, 2009,

2 Approval of the transaction is opposed by the Second Lien Lenders ("SLL™[FNI] under an Inter-Creditor
Agreement {the "ICA") of which Grant Forest is a party, on the basis that this Court does not have jurisdiction to, in
effect, convey real property assets located in the United States.

3 An adjournment of the approval motion sought by the largest shareholder of Grant Forest, seeking time for
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improvement of expressions of interest by others into bids, was not granted. Consideration of the issues raised on
this motion requires analysis of the many similarities and few differences between the restructuring and insolvency
processes in Canada and the United States in cross-border transactions.

4 For reasons that follow, 1 am satisfied that this Court does have jurisdiction and it is appropriate to approve
this complicated transaction. In order to deal with the objections raised, it is necessary to outline the transaction in
some detail, the particulars of which are summarized in the Sixth Report of the Monitor.

5 Grant Forest Products Inc. ("GFP"), an Ontario company, and certain of its subsidiaries are privately owned
corporations carrying on an Oriented Strand Board manufacturing business from facilities located in Canada and the
United States. The most common uses of the companies’ products are sheathing in the walls, floors and roofs in the
construction of buildings and residential housing.

6 Two GFP mills are located in Ontario, one in Alberta (50% with Footner Forest Products) and two in the
counties of Allendale and Clarendon in South Carolina. '

7 The U.S. mills are owned indirectly through one of the Applicants, being the Grant Partnership registered in
the state of Delaware. At present, due to decreased demand, only one Ontario mill and the Allendale mill in South
Carolina are operating.

8 The Applicants, being the parent GFP, its Canadian subsidiaries Grant Alberta Inc. and Grant Forest Product
Sales Inc., together with Grant U.S. holdings GP ("Grant U.S. Partnership"} and its related entities, obtained protec-
tion under the CCAA on June 25, 2009, when a stay of proceedings was granted and Emnst and Young Inc. ("E&Y™)
was appointed Monitor. The Order also approved the continuation of the engagement of a chief restructuring advi-
SO

9 The Applicants have two levels of primary secured debt. The total debt obligations are comprised of the fol-
lowing facilities:

First Lien Creditor Agreement

10 As at May 31, 2009, the First Lien Lenders ("FLL")[FN2] were owed the principal amount of $399 million
plus accrued interest of approximately $5.3 million pursuant to a credit agreement dated October 26, 2005 and
amended March 21, 2007. An additional $8.7 million was owed to one or more of the FLL pursuant to interest rate
swap agreements the liability of which was secured to the FLL Agent.

Second Lien Creditor Agreement

11 The bank of New York Mellon ("BNY") as successor is the Agent for the SLL, to whom as of May 31, 2009
was owed the principal amount of approximately $150 million plus accrued interest of approximately $42 million
pursuant to a credit agreement dated as of March 21, 2007 as amended as of April 30, 2009. GFP and the Grant U.S,
Partnership are the borrowers under the FLL Agreement with all related entities as guarantors of the FLL indebted-
ness. The Grant U.S. Partnership is the borrower under the SLL Agreement with all related entities as guarantors of
the SLL debt.

12 GFP and the Grant U.S, Partership are in default under the FLL Agreement and the Grant U.S. Partnership
is in default under the SLL Agreement. Both the FLL and SLL Agents hold various security in Canada over each of
their respective property and assets.
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Inter-Creditor Agreement

13 The Applicants together with the entities related to the Grant U.S. Partnership, the FLL and SLL are parties
to an Agreement dated March 21, 2007, which among other things deals with the relationship between the FLL se-
curity and the SLL security. Both the FLL and the SLL rely on this Agreement in respect of the issue as between
them, which affects priority over assets.

The Marketing Process

14 Prior to the filing that gave rise to the initial order, the Applicants had engaged a financial advisor and an
investment banking firm to advise on capital and strategic options to address the Applicants' debt position and li-
quidity needs and to locate investors or sell the business. While this process did not result in a transaction that could
be implemented, the Applicants were of the view that the business could be sold as a going concern or they could
sponsor a plan of arrangement to be consummated in CCAA proceedings. The lnitial Order, which has not been ob-
jected to since being granted on June 25, 2009, contained a six page elaborate "Investment Offering Protocol” to
provide interested parties with the opportunity to offer to purchase the business and operations in whole or in part as
a going concern or to offer to sponsor a plan of arrangement of the Applicants or any of them.

15 The three phases of the marketing process are described in detail in paragraphs 35 to 47 of the Sixth Report
of the Monitor. The process, which commenced in July 2009, involved contact with 91 potentially interested parties,
narrowed to 13 who responded with expressions of interest, with eight parties invited to phase Two to conduct fur-
ther due diligence.

16 At this phase, the mterested parties were provided access to the Applicants' facilities, advised of the bid
process and had until August 30, 2009 to submit revised proposals. This was subsequently extended to September
11, 2009 in order to accommodate due diligence requirements, plant tour schedules and management meetings with
the eight interested parties who were to submit revised proposals on or before September 11, 2009,

17 As reported by the Monitor, two of the bids were inferior by their terms or consideration and three were
within a similar range. As a result of due diligence items and closing conditions which risked the compietion of the
transaction, revised bids were extended to October 2, 2009 for the three interested parties.

18 As of October 16, 2009, 66 2/3% of the FLL debt and the Independent Directors Committee voted in favour
of the selection of the Georgia-Pacific bid, one of the world's leading manufacturers and marketers of tissue, packag-
ing, paper pulp and building products, to proceed to Phase Three.

19 As reported in the Fifth Report of the Monitor dated November 26, 2009, SLL who were prepared to agree to
certain confidentiality provisions were apprised on October 15 of the status of the marketing process.

20 An exclusivity agreement was reached with Georgia-Pacific on October 20, 2009, which required the Appli-
cants to refrain from seeking bids, responding to or negotiating with any party other than Georgia-Pacific with re-
spect to the items included in the bid of Georgia-Pacific during a period of exclusivity which extended through a
series of extensions to January 8, 2010, when the parties finalized a purchase and sale agreement that is in the ma-
terial filed with the Court.

21 T accept the conclusion of the Monitor as set out in paragraph 56 of the Sixth Report:

56. It is the Monitor's view that the Marketing Process included a structured, fair, wide and effective can-
vassing of the market as demonstrated by the following:
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a. contact by the Investment Offering Advisor of 91 interested parties comprising both financial and
strategic parties located in North America, South America, Furope and Asia;

b. the execution of 32 NDAs by interested parties who were then granted access to review the Data
Room and the subsequent submission of 13 EOIs at the end of Phase I;

c. the EOls of eight interested parties that were invited to participate in Phase /f provided a value range
which was market derived and tested, and as such, supported the conclusion that the consideration in-
cluded in Georgia Pacific's bid reflected fair value;

d. of the eight interested parties that were invited to Phase /1, five submitted improved bids in respect
of consideration and/or closing conditions at the close of Phase i/ and of the three interested parties
that were invited through to Phase IIh, each party again improved its bid in terms of consideration
and/or closing conditions at the end of Phase 11b.

e. the selection of Georgia Pacific to negotiate a PSA was based on a thorough analysis of all of the fi-
nancial and commercial terms presented in all of the bids, was recommended by the Monitor and the
CRA and was approved by the First Lien Lenders Steering Committee and the Independent Directors
Committee; and

f. the Second Lien Lenders were consulted, and their views and questions were taken into account in
the final selection of Georgia Pacific.

22 This approval motion was originally returnable on February 1, 2010; it was adjourned to allow the parties to
respond to two additional motions. The first, brought on behalf of the FLL, seeks to add as "Additional Applicants”
the U.8. entities directly related to the Grant U.S, Partnership, "Grant NewCo LLC" and various Georgia-Pacific
Canadian and U.S. entities.

23 The second motion, on behalf of the SLL, was to adjourn or dismiss the Approval Vesting motion on the
basis that this Court did not have jurisdiction to deal with the assets in the United States that are the subject of the
transaction and such assets would have to be dealt with under Chapter 11 of the United States Bankruptey Code in
the United States Bankruptcy Court for the District of Delaware.

24 On February 1 and on the adjourned date of February 8, counsel for Peter Grant Senior sought a further ad-
journment to enable consideration of a recently received "offer.” In its Seventh Report the Monitor reported on re-
ceipt of a letter which expressed interest in the Applicants' assets by a new "bidder." In its Report, the Monitor ad-
vised that in its opinion, the expression of interest could be considered as no more than that and reported that it did
not comply with the Investment Offering Protocol.

25 Counsel for the SLL sought and was granted access to the correspondence but Mr. Grant was not, due to his
involvement in a bid as per the terms of the Investment Offering Protocol.

26 On February 5, with knowledge of the position taken by the SLL and the specifics of the Georgia-Pacific
agreement, another expression of inferest was received by the Monitor and brought to the attention of the Court.
This expression of interest from a previous "bidder” whose bid was rejected, sought to amend its previous position
to accommodate the concern that the SLIL had with respect to the Georgia-Pacific agreement.

27 The Court ruled that both of these expressions were no more than ivitations to negotiate. In neither case by
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their terms were they intended to create binding obligations until definitive agreements were reached.

28 The Applicants and those parties supporting the Georgia-Pacific agreement urged that the integrity of the
process would be compromised if further consideration were given to nothing more than expressions of interest.

29 It is now well established in insolvency law in Canada that once a process has been put in place by Court
Order for the sale of assets of a failing business, that process should be honoured, excepting extraordinary circums-
tances.

30 In Tiger Brand Knitting Co., Re, [2005] O.J. No. 1259 (Ont. 5.C.L.), I noted at para. 31 that integrity of
"process is integral to the administration of statutes such as the BIA and CCAA."

31 The leading case in Ontario, which confirms the importance of integrity of process, is Royal Bank v. Soun-
dair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.), a decision of the Court of Appeal for Ontario. At issue was the pow-
er of the Court to review a decision of a receiver to approve one offer over another for the sale of an airline as a
going concern. In reinforcing the importance of integrity of process, the Court quoted from Anderson J. in Crown
Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87 (Ont. H.C.) at p. 92 adopted the following:

1. 1t should consider whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently.

2. It should consider the interests of all parties.
3. It should consider the efficacy and integrity of the process by which offers are obtained.
4. 1t should consider whether there has been unfairness in the working out of the process.

32 In this case, numerous parties participated over a number of months in a complex process designed to
achieve not only maximum value of the assets of the business, but to ensure its survival as a going concern for the
benefit of many of the stakeholders.

33 I am satisfied that to permit an "invitation" to reopen that process not only would destroy the integrity of the
process, but would likely doom the transaction that has been achieved.

Motion fo Add Applicants

34 The motion brought by the FLL Agent to add additional applicants was supported by the original Applicants,
the purchasers and the Monitor, and opposed by the SLL as part of the objection to jurisdiction of this Court. The
purpose of adding Additional Applicants was said to be necessary to make the transaction effective.

35 The transaction with Georgia-Pacific contemplates the transfer of certain assets that are on terms as set out in
the Agreement between GFP and related Canadian entities, and to the Canadian purchaser (a Georgia-Pacific subsid-
iary) with the claims of any person against such transferred assets attaching to the net proceeds received from the
sale of such transferred assets.

36 Additionally, the transaction contemplates that the partnership interests in Grant U.S. Partnership will be
surrendered and cancelled. Grant U.S. Partnership will issue new partnership interests to the Georgia-Pacific U.S.
purchaser vehicle and the additional purchaser.
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37 The aggregate consideration being paid by the Canadian purchaser for the transferred assets and the U.S.
purchasers for the Grant U.S. Partnership interests is $403 million, subject to adjustment.

38 Through the U.S. purchasers’ acquisition of the purchasers’ partnership interests, the U.S. purchasers will
acquire Grant U.S, Partnership, Southeast, Clarendon, Allendale, U.S. Sales, Newco. It is urged that through this
structure the Applicants will maximize the value of their assets.

39 The agreement and transaction require that the security previously granted by the applicable U.S. applicants
(the "Additional Applicants") in favour of the FLL and SLL and the indebtedness and liability of the applicable Ad-
ditional Applicants to them and the Lenders under the FLL Agreement and the SLL Agreement be released and dis-
charged upon closing of the transaction,

40 The position of the FLL, supported by the Applicants and the Monitor, is that the only way in which the
transaction can be accomplished with the price that the FLL and the Applicants are prepared to accept is with the
proposed structure that would include a transfer of the Grant U.S. Partnership interests as partnership interests, ra-
ther than a direct transfer of the assets of Grant U.S. Partnership.

41 The FLL, the Applicant and the Purchasers urge that without the tax benefit that arises from the proposed
structure, the Agreement of Purchase and Sale with Georgia-Pacific would not have been completed.

Position of SLL

42 The position of the SLL, both in opposing the motion to add Additional Applicants and opposing Approval
of the Sale, is that the relief sought is overly broad, inappropriate and would have the effect of mandatory orders
against U.S. parties which would extinguish U.S. security over U.S. realty and personalty. The effect of the extin-
guishment is to absolve FLL of all forms of liability when it is neither a CCAA debtor nor an officer of this Court.

43 It is urged that there is no jurisdiction on which the FLL can seek an unlimited judicial release. The FLL
cannot add the SLL as a party for any purpose that is to seek avoiding prior scrutiny in the U.S. courts of the merits
of its actions and of the U.S. affiliates of the Original Applicants and the SLL.JFN3]

44 The SLL Agent asserts that the effect of the Application is to ask this Court, in the guise of a motion in a
CCAA proceeding concerning Canadian debtors, to allow it on behalf of U.8. FLL to sue U.S. defendants for a final
declaration of right and a mandatory injunction under the Inter-Creditor Agreement that is governed by U.S. law and
U.S. choice of forum.

45 This is said to occur without delivering any originating process or meeting tests for the exercise of jurisdic-
tion of this Court over U.S. parties concerning U.S. property. SLL submits that the FLL failed to provide any of the
legal and procedural safeguards required by the Rules of Civil Procedure to any foreign or proposed defendant.

46 It is further urged that the ICA specifically provides the FLL with rights only upon the sale of assets under
section 363 of the U.S. bankruptcy code. Therefore, it is submitted, a motion in a CCAA proceeding by the Original
Applicants is not an appropriate forum for the resolution of the interpretation of a contract between the U.S. non-
parties that is to be decided under U.S. law.

47 The SLL also complain that engaging the term "center of main interest” with respect to the U.S. affiliates is
not a relevant question for this Court. Rather, it is a transparent attempt to pre-empt a U.S. court from making a de-
termination required under the U.S. Bankruptcy Code, which may affect the standard of review afforded by the U.5.
court upon any recognition proceedings that the original Applicants may choose to bring before the U.S. court in the
future.
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48 Finally, it is suggested that what the FLL Agent seeks is contrary to the principles of comity and the common
law principle that a court should decide only matters properly before it and necessary to its own decision.

49 The evidence before the Court is that on completion of the transaction, there will be a shortfall to the FLL on
their debt and likely no recovery by the SLL on their debt. The SLL suggest that a separate auction sale of the U.S.
mills might achieve a better price for these assets. There is no evidence before the Court to back up this assertion.

Inter-Creditor Agreement

50 The 1CA, which was entered into as of March 21, 2007, binds the GFP group of companies, including Grant
U.S. Partnership as well as the FLL and the SLL. The FLL and the SLL rely on the Agreement in support of their
respective positions.

51 The stated purpose of the Agreement was to induce the FLL to consent to GFP incurring the second lien ob-
ligations and to induce the FLL to extend credit for the benefit of GFP.

52 By its terms and the definition of "bankruptcy code” in the 1CA, the parties recognized that the Canadian
statutes, being the CCAA and the B1A, as well as the U.S, Bankruptcy Code, might apply.

53 Counsel for the SLL relies on clause 9.10 of the 1CA definition of "Applicable Law," which provides: "this
agreement and the rights and obligations of the parties hereunder shall be governed by, and shall be construed and
enforced in accordance with, the laws of the state of New York.”

54 Accordingly, it is argued on behalf of the SLL that this Court should not have regard to any issues as be-
tween the FLL and SLL, but rather leave those to be litigated as between those parties in the State of New York.

55 The position of the FLL is that a Court having jurisdiction over insolvency of a Canadian entity might well
be required to have regard to the ICA in dealing with legitimate and appropriate insolvency remedies in Canada, In
this regard, counsel notes that clause 9.7 of the ICA identifies New York as a "non-exclusive" venue for disputes
involving the Agreement.

56 The position of the Applicants and those supporting the ICA is that this Court is being asked to consider and
approve a restructuring transaction in a process that has been overseen by this Court, and which includes, inter alia,
a comprehensive marketing process involving an Ontario Court-appointed officer. This process has always expressly
included the Applicants and their subsidiaries and the business that the integrated corporate group operated in North
America from headquarters situated in Ontario.

57 The Applicants submit it is appropriate for this Court to deal with issues raised under the ICA between the
FLL and SLL, where that is incidental to approval of this Canadian restructuring transaction.

58 I am satisfied that the issues raised by the SLL are inextricably linked to the restructuring of the Applicants
and the completion of the transaction and as such are appropriate for consideration by this Court.

39 T am satisfied that, by operation of the Credit Agreement and 1CA, the FLL are entitled to exercise their re-
medies, which they propose to do in this motion by adding the Additional Applicants as CCAA Applicants. They
may then release their security over the assets to be transferred in connection with the exercise of their remedies and
by doing so, the security of the SLL over the Transferred Assets is automatically and simultaneously released.
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60 I am satisfied that the transaction, whereby Canadian assets are transferred to a Canadian Georgia-Pacific
subsidiary and the assets of the essentially GFP-owned partnership interests in Grant U.S. Partnership are transferred
to a newly created U.S. partmership by Georgia-Pacific, would not have been possible without the tax advantages
that are available as a result of the form of this transaction.

6l To suggest, as does the submission of the SLL, that the entire transaction is flawed because the effect is a
transfer of some assets in the United States without the sale process envisaged in section 363 of the U.S. Bankruptcy
Code, would be a triumph of form over substance.

62 I accept that the effect of the transaction may indirectly be a transfer of U.S. real property assets and the re-
lease of a security over them of the SLL. The effect of the transaction is such that the claims of local creditors of the
business of the U.S. mills remain unaffected. The Court was not apprised of any ordinary creditor other than the
SLL that would be so affected.

Comity and U.S. Chapter 15

63 Counsel for the SLL Agent objected to the use by the Applicants of the term COMI (being Center Of Main
Interest) in respect of this CCAA Application.

64 I accept that the term COMI has only been formally recognized in amendments to the CCAA, which came
into effect in September 2009 after the filing of this Application. The term has gained recognition in the last few
years as cross-border insolvencies have increased, particularly with the use of flexibility of the CCAA.

65 Comity, as expressed by the Supreme Court of Canada in Moreuard Invesiments Lrd. v. De Savove[FN4], is
"the recognition which one nation allows within its tetritory to the legislative, executive or judicial acts of another
nation." Comity balances "international duty and convenience” with "the rights of {a nation's) own citizens... who
are under the protection of its laws."[FN5

66 Without in any way intending to intrude on the law of another jurisdiction, it is appropriate to have a look at
the plain wording of the ICA.

67 It is to be noted that there is no evidence put forward by the SLL Agent to suggest that the position of the
FLL in respect of the ICA is incorrect. The only response from the SLL Agent is that the matter is not for this Court.

68 The suggestion by the SLL is that the effect of the Order sought is to vest title in U.S. assets. The FLL assert
that all that is being done is the enforcement of their secured creditor remedies and release of their security, which
under the ICA has the effect of releasing the security of the SLL.

69 The FLL submit that Section 3.1 of the ICA recognizes the broad remedies available to the FLL to enforce
their security, using all the remedies of a secured creditor under the Bankruptcy Laws of the U.S. including the
CCAA, without consultation with the SLL. The submission is further that the SLL are bound by any determination
made by the FLL to release its security. The SLL is to provide written confirmation on the FLL becomes the agent
of the SLL for that purpose.

70 The relevant sections of the ICA are set out in Appendix A hereto. As noted above, the position of the FLL is
that they are exercising contractual remedies under the ICA.

71 For the SLL., the argument is that this Court should not interfere with the obligation of the FLL to commence
proceedings in the appropriate jurisdiction (New York) to enforce its obligations against the SLL. Neither the SLL
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nor the FLL has commenced New York actions.

72 I am satisfied that this Court does have jurisdiction to provide the relief requested, which is the product of
the marketing process that was not only approved by this Court, but not objected to by any party when it was in-
itiated.[FNG]

73 1 do not accept the submission on behalf of the SLL that "the proposed CCAA proceedings for the U.S. Af-
filiates are not proper CCAA proceedings at all, but are merely proposed as a mechanism for Canadian vesting of
U.S. assets."

74 The relief sought is not merely a device to sell U.S. assets from Canada. This is a unified transaction, each
element of which is necessary and integral to its success. It is properly a Canadian process.

75 There are many instances in which Canadian courts have granted vesting orders in relation to assets situated
in the United States. Some of the orders are referred to in the factum of the FLL, including Re Maax Corporation et
al JFNT| Re Madill Equipment Canada [FN8]1 Re ROL Manufacturing (Canada) Ltd [FN9] Re Biltrite Rubber
Inc.[TN10] and Re Pope and Talbot, Inc. et. al[FN11]

76 Decisions on both sides of the border have recognized that the United States and Canada have a special rela-
tionship that allows bankruptey and insolvency matters to proceed with relative ease when assets lie in both tetrito-
ries. As the U.S. Bankruptcy Court for the Southern District of New York acknowledged in ABCP's Meicalfe &
Muansfield Alternative Investments, Re [, Doc. 09-16709 (U.S. Bankr. S.D. N.Y. January 5, 2010)][FN12] both sys-
tems are rooted in the common law and share similar principles and procedures. Bankruptcy proceedings in the
United States acknowledge international proceedings and work alongside, rather than over, foreign matters. Chapter
15 of the U.S. Bankruptcy Code exemplifies this in its foreign bankruptcy proceedings: "the court should be guided
by principles of comity and cooperation with foreign courts."[F'N13

77 In the cross-border case of Muscletech Research & Development {nc., Re,[FN14] COMI was found to be in
Canada despite factors indicating the U.S. would also be a suitable jurisdiction. Particularly, most of the creditors
were located in the U.S., as was the revenue stream. Most of the major decisions regarding the company were made
in Canada, its directors and officers were located in Ontario, banking was done in Ontario, etc. Justice Farley noted
the positive relationship between Canada and the U.S. and credited this relationship to the adherence to comity and
common principles. Judge Rakoff, presiding over the Chapter 15 proceedings, agreed with Farley J.'s endorsement,
specifically notng that the factors outlined in the Canadian endorsement persuaded him over the factors in favour of
U.S. COML Farley J. noted at paragraph 4 of his endorsement, and Judge Rankoff implicitly agreed, that "the courts
of Canada and the U.S. have long enjoyed a firm and ongoing relationship based on comity and commonalities of
principles as to, /nfer alia, bankruptcy and insolvency."

78 As noted by counsel for the SLL at paragraph 44 of their factum:

Courts routinely enforce Canadian judgments in banluptcy, respecting our similar common law traditions in-
cluding our respect for comity and restraint. In enforcing the decision of this Honourable Court in Metcalfe &
Mansfield Alternative Investments et al., ("ABCP") the US Bankruptcy Court for the Southern District of New
York, wrote:

The U.S. and Canada share the same common law traditions and fundamental principles of law. Canadian
courts afford creditors a full and fair opportnity to be heard in a manner consistent with standards of U.S.
due process. w.s. federal courts have repeatedly granted comity to Canadian proceedings. United Feature
Syndicate, fnc. v. Miler Features Svndicate, Inc., 216 F. Supp. 2d 198, 212 (5.D.N.Y. 2002} ("There is no
question that bankruptcy proceedings in Canada-a sister common law jurisdiction with procedures akin to
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our own-are entitled to comity under appropriate circumstances.") (internal quotation marks and citations
omitted); Tradewell, /nc, v. American Sensors Elecs., Inc.. No, 96 Civ. 2474(DAB). 1997 WL 423073, at *1
n.3 (§.D.N.Y. 1997) ("It is well-settled in actions commenced in New York that judgments of the Canadian
courts are to be given effect under principles of comity."} (internal quotation marks and citation omitted);
Cornjeldv. Investors Overseas Servs., Ltd., 471 F. Supp. 1255, 1259 (§.D.N.V. 1979) ("The fact that the for-
eign country involved is Canada is significant. It is wellsettled in New York that the judgments of the Ca-
nadian courts are to be given effect under principles of comity. Trustees in bankruptcy appointed by Cana-
dian courts have been recognized in actions commenced in the United States. More importantly, Canada is
a sister common law jurisdiction with procedures akin to our own, and thus there need be no concern over
the adequacy of the procedural safeguards of Canadian proceedings.") (internal quotation marks and cita-
tions omitted)[FN 15

79 MAAX Corporation (MAAX) provides some assistance on the U.S. treatment to CCAA proceedings in asset
sales. The salient elements in M4A4X included the fact that the sale was conducted prior to entering CCAA protec-
tion, only the Canadian entity ultimately sought protection under the Act and no concurrent U.S. proceedings were
initiated at first. The MAAX companies operated extensively in the U.S. and internationally, and were eventually
brought into the U.S. via Chapter 135. The Canadian court approved the move into the U.S. and granted the sale.
While there were some operating companies based almost solely in the U.S. (opening bank accounts to qualify under
the CCAA, as was done in the present case), the U.S. Bankruptcy Court looked at the entity as a whole and granted
the petition.[FN16] The American court approved of a flexible approach to the U.S. asset sale, allowing it to go for-
ward without a competitive bidding process, stalking horse or auction,

80 One of the essential features of the orders sought is the requirement that recognition be sought and obtained
in the U.S. Bankruptcy Court, pursuant to Chapter 15 of that Code, of the Orders sought in this Court, including the
adding of Additional Applicants.

81 I am satisfied that if there is a valid objection by the SLL, it is appropriately made in the U.S. Bankruptcy
Court at a hearing to recognize this Order. 1 do not accept the proposition that this Court, by making the Order
sought, would usurp a determinative review by the U.S, Court should it be found necessary.

82 Given the purpose and flexibility of the CCAA process, it is consistent with the jurisdiction of this Court to
add the Additional Applicants for the appropriate purpose of facilitating and implementing the entire transaction,
which is approved.

Conclusion
83 For the foregoing reasons, I am satisfied:
1. That it is not appropriate to re-open the Marketing Process;

2. That this Court does have jurisdiction to consider a sale transaction that incidentally does affect assets of
a Canadian company in the United States;

3. That in all the circumstances it is appropriate to approve the proposed transaction.
Appendix A

Applicable Provisions of the Inter-Creditor Agreement
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Section 3.1

Until the Discharge of First Lien Obligations has occurred, whether or not any Insolvency or Liquidation Pro-
ceeding has been commenced by or against the Comnpany or any other Grantor, subject to Section 3.1(a)(1), the
First Lien Collateral Agent and the other First Lien Claimholders shall have the right to enforce rights, exercise
remedies (including set-off and the right to credit bid their debt) and make determinations regarding the release,
disposition, or restrictions with respect to the Collateral without any consultation with or the consent of the
Second Lien Collateral Agent or any other Second Lien Claimholder...

Section 5.1 (a)

If in connection with the exercise of the First Lien Collateral Agent's remedies in respect of the Collateral pro-
vided for in Section 3.1, the First Lien Collateral Agent, for itself or on behalf of any of the other First Lien
Claimholders, releases any of its Liens on any part of the Collateral or releases any Grantor from its obligations
under its guaranty of the First Lien Obligations in connection with the sale of the stock, or substantially ali the
assets, of such Grantor, then the Liens, if any, of the Second Lien Collateral Agent, for itself or for the benefit
of the Second Lien Claimholders, on such Coliateral, and the obligations of such Grantor under its guaranty of
the Second Lien Obligations, shall be automatically, unconditionally and simultaneously released...

..The Second Lien Collateral Agent, for itself or on behalf of any such Second Lien Claimholders, promptly
shall execute and deliver to the First Lien Cotlateral Agent or such Grantor such termination statements, releas-
es and other documents as the First Lien Collateral Agent or such Grantor may request to effectively confirm
such release.

Section 5.1 (c)

Until the Discharge of First Lien Obligations occurs, the Second Lien Collateral Agent, for itself and on behalf
of the Second Lien Claimholders, hereby irrevocahly constitutes and appoints the First Lien Collateral Agent
and any officer or agent of the First Lien Collateral Agent, with full power of substitution, as its true and lawful
attorney-in-fact with full irrevocable power and authority in the place and stead of the Second Lien Collateral
Agent or such holder or in the First Lien Collateral Agent's own name, from time to time in the First Lien Colla-
teral Agent's discretion, for the purpose of carrying out the terms of this Section 5.1, to take any and all appro-
priate action and to execute any and all documents and instruments which may be necessary to accomplish the
purposes of this Section 5.1 , including any endorsements or other instruments of transfer or release.

Order accordingly.

EN1 The appearing party on this motion is the Agent for the Second Lien Lenders, also referred to in the materials
as Second Lien Creditors, hereinafter SLL.

FN2 Like the Second Lien Lenders, the First Lien Lenders appeared formally by their Agent, were sometimes re-
ferred to as the First Lien Creditors and will be hereinafter referred to as the FLL.

FN3 1t is to be noted that there is no existing U.S. action of which the Court was made aware by either the SLL or
the FLL.

FN4 [1990] 3 S.C.R. 1077 (S.C.C.) at 1096

EFNS 1bid.
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2010 CarswellOnt 2445, 2010 ONSC 1846, 67 C.B.R. (5th) 258

FN6 Supplemental Initial Order, at paragraphs 8 and 24, Motion Record of the First Lien Lenders' Agent, at pages
10 and 18

EN7 Re Maax Corporation, unreported, Orders of the Superior Court of Quebec, TD Supplementary Brief of Au-
thorities, Tabs 1a-c; Order by the US Bankruptcy Court for the District of Delaware Granting Recognition and Re-
lated Relief, TD Supplementary Brief of Authorities, Tab 1d.

FN8 Re Madill Equipment Canada, Case No. 08-41426, Distribution and Vesting Orders of the Supreme Court of
British Columbia; Order of the US Bankruptcy Court (Western District of Washington at Tacoma) Granting Motion
Authorizing Sale of Assets, TD Supplementary Brief of Authorities, Tab 2.

FN9 Re. ROL Manufacturing (Canada) Ltd, et af., unreported, Order of the Quebec Superior Court {Commercial
Division) Approving the Sale of the PSH Division, TD Supplementary Brief of Authorities, Tab 3a; Order of the US
Bankruptcy Court, Southwestern District of Ohio, Authorizing and Approving Sale of PSH Division, TD Supple-
mental Brief of Authorities, Tab 3c.

FN10 Re Biltrite Rubber Inc., Case No. 09-31423 (MAW), Sale Approval and Vesting Order and Distribution Order
of the Ontario Superior Court of Justice, TD Supplemental Brief of Authorities, Tabs 4a-b; Order of the US Bank-
ruptcy Court for the Northern District of Ohio Western Division Enforcing the Orders of the Ontario Court, TD
Supplementary Brief of Authorities, Tab 4c.

EN11 Re. Pope and Talbot, Inc. et al., Case No, 08-11933 (C8S), Orders of the US Bankruptcy Court for the Dis-
trict of Delaware, TD Supplementary Brief of Authorities, Tab 5.

FN12 United States Bankruptey Court, Case No. 09-16709, January 5, 2010, Martin Glenn J.
FNI13 Metcalfe at 18

FN14 (2006), 19 C.B.R. (5th} 54 (Ont, S.C.J. [Commercial List]) (Muscletech), titled Re RSM Richter Inc. v. Agui-
lar, 2006 U.S. Dist. LEXIS 57595 (S.D.N.Y.) (Re RSM Richter)

EFN15 See footnote 12, supra.
FN16 In re MAAX Corp., et al., No. 08-11443 (Bankr. D. Del. Aug. 6, 2008)

END OF DOCUMENT
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Canwest Global Communications Corp., Re

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.5.C. 1985, C-36. AS
AMENDED

AND IN THE MATTER OF A PROPOSELD PLAN OF COMPROMISE OR ARRANGEMENT OF CANWEST
GLOBAL COMMUNICATIONS CORP. AND THE OTHER APPLICANTS LISTED ON SCHEDULE "A"

Ontario Superior Court of Justice [Commercial List]
Pepall J.

Judgment: October 13, 2009
Docket: CV-09-8241-00CL

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.
Counsel: Lyndon Bames, Edward Sellers, Jeremy Dacks for Applicants
Alan Merskey for Special Committee of the Board of Directors
David Byers, Maria Konyukhova for Proposed Monitor, FTT Consulting Canada Inc.
Benjamin Zarnett, Robert Chadwick for Ad Hoc Committee of Noteholders
Edmond Lamek for Asper Family
Peter H. Griffin, Peter J. Osborne for Management Directors, Royal Bank of Canada
Hilary Clarke for Bank of Nova Scotia
Steve Weisz for CIT Business Credit Canada Inc.
Subject: Insolvency
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Miscellaneous

Debtor companies experienced fmancial problems due to deteriorating economic environment in Canada — Debtor
companies took steps to improve cash flow and to strengthen their balance sheets — Economic conditions did not
improve nor did financial circumstances of debtor companies — They experienced significant tightening of credit
from critical suppliers and trade creditors, reduction of advertising commitments, demands for reduced credit terms
by newsprint and printing suppliers, and restrictions on or cancellation of credit cards for certain employees — Ap-
plication was brought for relief pursuant to Companies' Creditors Arvangement Act — Application granted — Pro-
posed monitor was appointed — Companies qualified as debtor companies under Act — Debtor companies were in
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default of their obligations — Required statement of projected cash~flow and other financial documents required
under s, 11{2) were filed — Stay of proceedings was granted to create stability and allow debtor companies to pur-
sue their restructuring — Partnerships in application carried on operations that were integral and closely interrelated
to business of debtor companies — 1t was just and convenient to grant relief requested with respect to partnerships
— Debtor-in-possession financing was approved — Administration charge was granted — Debtor companies' re-
quest for authorization to pay pre-filing amounts owed to critical suppliers was granted — Directors' and officers'
charge was granted — Key employee retention plans were approved — Extension of time for calling of annual gen-
eral meeting was granted,

Cases considered by Pepall J.:

Cadillac Fairview Inc., Re (1995), 1995 CarswellOnt 36. 30 C.3.R. {3d) 29 (Ont. Gen. Div. [Commercial List])
— referred to

Calpine Canada Energy Ltd, Re (2006), 19 C.B.R. (5th) [87. 2006 ABOB 153, 2006 CarswellAlta 446 (Alta.
Q.B.) — referred to

General Publishing Co., Re(2003), 39 C.B.R. (4th) 216, 2003 CarswellOnt 2735 (Ont. 8.C.]J.) — referred to

Global Light Telecommunications Inc., Re_(2004), 2004 BCSC 745, 2004 CarswellBC 1249, 2 C.B.R. (5th)
210,33 B.C.L.R. {4th) 155 (B.C. 8§.C.) — referred to

Grant Forest Products Inc., Re (2009), 2009 CarswellOnt 4699, 57 C.B.R. {5th} 128 (Ont, S8.C.J. [Commercial
List]) — followed

Lehndorff General Partner Ltd, Re (1995), 17 C.B.R. (3d) 24, 9 B.L.R. (2d} 275, 1993 CarswellOnt 183 (Ont.
Gen. Div. [Commercial List]) — referred to

Sierra Club of Canada v. Canada (Minister of Finance) (2002), 287 N.R. 203, (sub nom. Afomic Encrgy of
Canada Lid. v. Sierra Club of Canada) 18 C.P.R. (4th) 1. 44 C.EL.R. (N.S.1 161, (sub nom. Atomic Energy of
Canada Ltd. v. Sierra Club of Canada) 211 D.LR. (4th) 193,223 F.T.R. 137 (note), 20 C.P.C. (5th} 1. 40 Ad-
min. L.R. (3d) 1, 2002 SCC 41, 2002 CarswellNat 822, 2002 CarswellNat 823, ¢sub nom. dremic Energy of
Canada Lid. v. Sierra Club of Canada) 93 CR.R. (2d) 219, [2002] 2 8.C.R. 522 (5.C.C.) — followed

Smurfit-Stone Container Canada Inc., Re_(2009), 50 C.B.R. (5thy 71, 2009 CarswellOnt 391 (Ont. S.C.I.
[Commercial List]) — referred to

Stelco Inc., Re{2004), 48 C.B.R. (4th} 299, 2004 CarswellOnt 1211 (Ont. S.C.J. [Commercial List]) — referred
to

Stelco Inc., Re(2004), 2004 CarswellOnt 2936 (Ont. C.A.) — referred to

Statutes considered:
Bavkruptcy and Insolvency Act, R.8.C. 1985, ¢. B-3
Generally — referred to

Bankruptcy Code, 11 U.8.C.
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Chapter 15 — referred to

Canada Business Corporations Act, R.S.C. 1985, ¢. C-44
Generally — referred to
s. 106(6) — referred to
s. [33(1) — referred to
8. 133(1)b) — referred to
s. 133(3) — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — considered
s. 2 "debtor company" — referred to
s. 11 — considered
s. 11(2) — referred to
5. 11.2 [en. 1997, ¢. 12, 5. 124] — considered
5. 11.2(1) [en. 2005, c. 47, s. 128] — referred to
s. 11.2(4) [en. 2005, c. 47, 5. 128] — considered
s. 11,4 [en. 1997, ¢. 12, 5. 124] — considered
s, 11.4(1) [en. 1997, ¢. 12, 5. 124] — referred to
s. 11.4(3) [en. 1997, c. 12, s. 124] — considered
8. 11.51 [en. 20035, ¢. 47, 5. 128] — considered
s. 11.52 [en. 2005, ¢. 47, 5. 128] — considered
s. 23 — considered

Courts of Justice Act, R.8.0. 1990, ¢. C.43

s. 137(2) — considered
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Rules considered:
Rules of Cvil Procedure, R.R.0O. 1990, Reg. 194
R. 38.09 — referred to
APPLICATION for reliet pursuant to Companigs’ Creditors Arrangement Act,
Pepall J1.:

1 Canwest Global Communications Corp. ("Canwest Global"), its principal operating subsidiary, Canwest Me-
dia Ine. ("CMI"), and the other applicants listed on Schedule "A" of the Notice of Application apply for relief pur-
suant to the Companies’ Creditors Arrangement Act. [EN1] The applicants also seek to have the stay of proceedings
and other provisions extend to the following partnerships: Canwest Television Limited Partnership ("CTLP"), Fox
Sports World Canada Partnership and The National Post Company/La Publication National Post ("The National Post
Company™). The businesses operated by the applicants and the aforementioned partnerships include (i) Canwest's
free-to-air television broadcast business (ie. the Global Television Network stations); (ii} certain subscription-based
specialty television channels that are wholly owned and operated by CTLP; and (iii) the National Post.

2 The Canwest Global enterprise as a whole includes the applicants, the partnerships and Canwest Global's oth-
er subsidiaries that are not applicants. The term Canwest will be used to refer to the entire enterprise. The term CM1
Entities will be used to refer to the applicants and the three aforementioned partnerships. The following entities are
not applicants nor is a stay sought in respect of any of them: the entities in Canwest's newspaper publishing and digi-
tal media business in Canada (other than the National Post Company) namely the Canwest Limited Partnership,
Canwest Publishing Inc./Publications Canwest In¢., Canwest Books Inc., and Canwest (Canada) Inc.; the Canadian
subscription based specialty television channels acquired from Allance Atlantis Communications Inc. in August,
2007 which are held jointly with Goldman Sachs Capital Partners and operated by CW Investments Co. and its sub-
sidiaries; and subscription-based specialty television channels which are not wholly owned by CTLP.

3 No one appearing opposed the relief requested.
Backround Facts

4 Canwest is a leading Canadian media company with interests in twelve free-to-air television stations compris-
ing the Global Television Network, subscription-based specialty television channels and newspaper publishing and
digital media operations.

5 As of October 1, 2009, Canwest employed the full time equivalent of approximately 7,400 employees around
the world. Of that number, the full time equivalent of approximately 1,700 are employed by the CMI Entities, the
vast majority of whom work in Canada and 850 of whom work in Ontario.

6 Canwest Global owns 100% of CMI. CMI has direct or indirect ownership interests in all of the other CMI
Entities. Ontario is the chief place of business of the CMI Entities.

7 Canwest Global is a public company continued under the Canada Business Corporations Act[FN2]. 1t has
authorized capital consisting of an unlimited number of preference shares, multiple voting shares, subordinate voting
shares, and non-voting shares. It is a "constrained-share company" which means that at least 66 2/3% of its voting
shares must be beneficially owned by Canadians. The Asper family built the Canwest enterprise and family mem-
bers hold various classes of shares. In April and May, 2009, corporate decision making was consolidated and
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streamlined.

3 The CMI Entities generate the majority of their revenue from the sale of advertising (approximately 77% on a
consolidated basis). Fuelled by a deteriorating economic environment in Canada and elsewhere, in 2008 and 2009,
they experienced a decline in their advertising revenues. This caused problems with cash flow and circumstances
were exacerbated by their high fixed operating costs. In response to these conditions, the CMI Entities took steps to
improve cash flow and to strengthen their balance sheets. They commenced workforce reductions and cost saving
measures, sold certain interests and assets, and engaged in discussions with the CRTC and the Federal government
on issues of concern.

9 Economic conditions did not improve nor did the financial circumstances of the CMI Entities. They expe-
rienced significant tightening of credit from critical suppliers and trade creditors, a further reduction of advertising
commitments, demands for reduced credit terms by newsprint and printing suppliers, and restrictions on or cancella-
tion of credit cards for certain employees.

10 In February, 2009, CMI breached certain of the financial covenants in its secured credit facility. It subse-
quently received waivers of the borrowing conditions on six occasions. On March 15, 2009, it failed to make an in-
terest payment of US$30.4 million due on 8% senior subordinated notes. CMI entered into negotiations with an ad
hoc committee of the 8% senior subordmated noteholders holding approximately 72% of the notes (the "Ad Hoc
Committee"). An agreement was reached wherein CMI and its subsidiary CTLP agreed to issue US$105 million in
12% secured notes to members of the Ad Hoc Committee. At the same time, CMI entered into an agreement with
CIT Business Credit Canada Inc. ("CIT”) in which CIT agreed to provide a senior secured revolving asset based
loan facility of up to $75 million. CMI used the funds generated for operations and to repay amounts owing on the
senior credit facility with a syndicate of lenders of which the Bank of Nova Scotia was the administrative agent.
These funds were also used to settle related swap obligations.

1 Canwest Global reports its financial results on a consolidated basis. As at May 31, 2009, it had total consoli-
dated assets with a net book value of $4.855 billion and total consolidated liabilities of $5.846 billion. The subsidiar-
ies of Canwest Global that are not applicants or partnerships in this proceeding had short and long term debt total-
ling $2.742 billion as at May 31, 2009 and the CMI Entities had indebtedness of approximately $954 million. For
the 9 months ended May 31, 2009, Canwest Global's consolidated revenues decreased by $272 million or 11% com-
pared to the same period in 2008. In addition, operating income before amortization decreased by $253 million or
47%. It reported a consolidated net loss of $1.578 billion compared to $22 million for the same period in 2008. CMI
reported that revenues for the Canadian television operations decreased by $8 million or 4% in the third quarter of
2009 and operating profit was $21 million compared to $39 million in the same period in 2008.

12 The board of directors of Canwest Global struck a special committee of the board ("the Special Committee™)
with a mandate to explore and consider strategic alternatives in order to maximize value. That committee appointed
Thomas Strike, who is the President, Corporate Development and Strategy Implementation of Canwest Global, as
Recapitalization Officer and retained Hap Stephen, who is the Chairman and CEO of Stonecrest Capital Inc., as a
Restructuring Advisor ("CRA"™).

13 On September 15, 2009, CMI failed to pay US$30.4 million in interest payments due on the 8% senior sub-
ordinated notes.

14 On September 22, 2009, the board of directors of Canwest Global authorized the sale of all of the shares of
Ten Network Holdings Limited (Australia) ("Ten Holdings™) held by its subsidiary, Canwest Mediaworks Ireland
Holdings ("CMIH"). Prior to the sale, the CMI Entities had consolidated indebtedness totalling US$939.9 million
pursuant to three facilities, CMI had issued 8% unsecured notes in an aggregate principal amount of
US§761,054,211. They were guaranteed by all of the CMI Entities except Canwest Global, and 30109, LLC. CMI
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had also issued 12% secured notes in an aggregate principal amount of US$94 million. They were guaranteed by the
CMI Entities. Amongst others, Canwest's subsidiary, CMIH, was a guarantor of both of these facilities. The 12%
notes were secured by first ranking charges against all of the property of CMI, CTLP and the guarantors. In addition,
pursuant to a credit agreement dated May 22, 2009 and subsequently amended, CMI has a senior secured revolving
asset-based loan facility in the maximum amount of $75 million with CIT Business Credit Canada Inc. ("CIT").
Prior to the sale, the debt amounted to $23.4 million not including certain letters of credit. The facility is guaranteed
by CTLP, CMIH and others and secured by first ranking charges against all of the property of CMI, CTLP, CMIH
and other guarantors. Significant terms of the credit agreement are described in paragraph 37 of the proposed Moni-
tor's report. Upon a CCAA filing by CMI and commencement of proceedings under Chapter 15 of the Bankruptey
Code, the CIT facility converts into a DIP financing arrangement and increases to a maximum of $100 million.

15 Consents from a majority of the 8% senior subordinated noteholders were necessary to allow the sale of the
Ten Holdings shares. A Use of Cash Collateral and Consent Agreement was entered into by CMI, CMIH, certain
consenting noteholders and others wherein CMIH was allowed to lend the proceeds of sale to CMI.

16 The sale of CMIH's interest in Ten Holdings was settled on October 1, 2009. Gross proceeds of approximate-
ly $634 million were realized. The proceeds were applied to fund general liquidity and operating costs of CMI, pay
all amounts owing under the 12% secured notes and all amounts outstanding under the CIT facility except for cer-
tain letters of credit in an aggregate face amount of $10.7 million. In addition, a portion of the proceeds was used to
reduce the amount outstanding with respect to the 8% senior subordinated notes leaving an outstanding indebtedness
thereunder of US$393.25 million.

17 In consideration for the loan provided by CMIH to CMI, CMI issued a secured intercompany note in favour
of CMIH in the principal amount of $187.3 million and an unsecured promissory note in the principal amount of
$430.6 million. The secared note is subordinated to the CIT facility and is secured by a first ranking charge on the
property of CMI and the guarantors. The payment of all amounts owing under the unsecured promissory note are
subordinated and postponed in favour of amounts owing under the CIT facility. Canwest Global, CTLP and others
have guaranteed the notes. It is contemplated that the debt that is the subject matter of the unsecured note will be
compromised.

18 Without the funds advanced under the intercompany notes, the CMI Entities would be unable to meet their
liabilities as they come due. The consent of the noteholders to the use of the Ten Holdings proceeds was predicated
on the CM! Entities making this application for an Initial Order under the CCAA. Failure to do so and to take certain
other steps constitute an event of default under the Use of Cash Collateral and Consent Agreement, the CIT facility
and other agreements. The CMI Entities have insufficient funds to satisfy their obligations including those under the
intercompany notes and the 8% senior subordinated notes.

19 The stay of proceedings under the CCAA is sought so as to allow the CMI Entities to proceed to develop a
plan of arrangement or compromise to implement a consensual "pre-packaged" recapitalization transaction. The
CMI Entities and the Ad Hoc Committee of noteholders have agreed on the terms of a going concern recapitaliza-
tion transaction which is intended to form the basis of the plan. The terms are reflected in a support agreement and
term sheet. The recapitalization transaction contemplates amongst other things, a significant reduction of debt and a
debt for equity restructuring. The applicants anticipate that a substantial number of the businesses operated by the
CMI Entities will continue as going concerns thereby preserving enterprise value for stakeholders and maintaining
employment for as many as possible. As mentioned, certain steps designed to implement the recapitalization transac-
tion have already been taken prior to the commencement of these proceedings.

20 CMI has agreed to maintain not more than $2.5 million as cash collateral in a deposit account with the Bank
of Nova Scotia to secure cash management obligations owed to BNS. BNS holds first ranking security against those
funds and no court ordered charge attaches to the funds in the account.
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21 The CMI Entities maintain eleven defined benefit pension plans and four defined contribution pension plans.
There is an aggregate solvency deficiency of $13.3 million as at the last valuation date and a wind up deficiency of
$32.8 million. There are twelve television collective agreements eleven of which are negotiated with the Communi-
cations, Energy and Paperworkers Union of Canada. The Canadian Union of Public Employees negotiated the
twelfth television collective agreement. It expires on December 31, 2010. The other collective agreements are in
expired status. None of the approximately 250 employses of the National Post Company are unionized. The CMI
Entities propose to honour their payroll obligations to their employees, including all pre-filing wages and employee
benefits outstanding as at the date of the commencement of the CCAA proceedings and payments in connection with
their pension obligations.

Proposed Monitor

22 The applicants propose that FTI Consulting Canada Inc. serve as the Monitor in these proceedings. It is
clearly qualified to act and has provided the Court with its consent to act. Neither FTI nor any of its representatives
have served in any of the capacities prohibited by section of the amendments to the CCAA.

Proposed Order

23 1 have reviewed in some detail the history that preceded this application. It culminated in the presentation of
the within application and proposed order. Having reviewed the materials and heard submissions, I was satisfied that
the relief requested should be granted.

24 This case involves a consideration of the amendments to the CCAA that were proclaimed in force on Sep-
tember 18, 2009. While these were long awaited, in many instances they reflect practices and principles that have
been adopted by insolvency practitioners and developed in the jurisprudence and academic writings on the subject of
the CCAA. In no way do the amendments change or detract from the underlying purpose of the CCAA, namely to
provide debtor companies with the opportunity to extract themselves from financial difficulties notwithstanding in-
solvency and to reorganize their affairs for the benefit of stakeholders. In my view, the amendments should be inter-
preted and applied with that objective in mind.

(a) Threshhold Issues

25 Firstly, the applicants qualify as debtor companies under the CCAA. Their chief place of business is in On-
tario. The applicants are affiliated debtor companies with total claims agamst them exceeding $5 million. The CMI
Entities are in default of their obligations. CMI does not have the necessary liquidity to make an interest payment in
the amount of US$30.4 million that was due on September 15, 2009 and none of the other CM1 Entities who are all
guarantors are able to make such a payment either. The assets of the CMI Entities are insufficient to discharge all of
the liabilities. The CMI Entities are unable to satisfy their debts as they come due and they are insolvent. They are
insolvent both under the Bankruptcy and Insolvency Act{FN3] definition and under the more expansive definition of
insolvency used in Stelco Inc., RelFN4]. Absent these CCAA proceedings, the applicants would lack liquidity and
would be unable to continue as going concerns. The CMI Entities have acknowledged their insolvency in the affida-
vit filed in support of the application.

26 Secondly, the required statement of projected cash-flow and other fmancial documents required under sec-
tion 11(2) of the CCAA have been filed.

(b) Stay of Proceedings

27 Under section 11 of the CCAA, the Court has broad jurisdiction to grant a stay of proceedings and to give a
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debtor company a chance to develop a plan of compromise or arrangement. In my view, given the facts outlined, a
stay is necessary to create stability and to allow the CMI Entities to pursue their restructuring,

(b) Partnerships and Foreign Subsidiaries

28 The applicants seek to extend the stay of proceedings and other relief to the aforementioned partnerships.
The partnerships are intertwined with the applicants' ongoing operations. They own the National Post daily newspa-
per and Canadian free-to-air television assets and certain of its specialty television channels and some other televi-
sion assets. These businesses constitute a significant portion of the overall enterprise value of the CMI Entities. The
partnerships are also guarantors of the 8% senior subordinated notes.

29 While the CCAA definition of a company does not include a partnership or limited partnership, courts have
repeatedly exercised their inherent jurisdiction to extend the scope of CCAA proceedings to encompass them. See
for example Lebndorff Genepal Partner Ltd, Re[FN3]; Smurfit-Stone Container Canada Inc.. Re[FN6]; and Calpine
Canada Energy Lid., Re[FN7). In this case, the partnerships carry on operations that are integral and closely interre-
lated to the business of the applicants. The operations and obligations of the partnerships are so intertwined with
those of the applicants that irreparable harm would ensue if the requested stay were not granted. In my view, it is
just and convenient to grant the relief requested with respect to the partnerships.

30 Certain applicants are foreign subsidiaries of CMI. Each is a guarantor under the 8% senior subordinated
notes, the CIT credit agreement (and therefore the DIP facility), the intercompany notes and is party to the support
agreement and the Use of Cash Collateral and Consent Agreement. If the stay of proceedings was not extended to
these entities, creditors could seek to enforce their guarantees. T am persuaded that the foreign subsidiary applicants
as that term is defined in the affidavit filed are debtor companies within the meaning of section 2 of the CCAA and
that 1 have jurisdiction and ought to grant the order requested as it refates to them. In this regard, I note that they are
insolvent and each holds assets in Ontario in that they each maintain funds on deposit at the Bank of Nova Scotia in
Toronto. See in this regard Cudillac Fairview Inc., Re[EN8| and Global Light Telecommunications Ine., Re[FN9]

(C) DIP Financing

31 Turning to the DIP financing, the premise underlying approval of DIP financing is that it is a benefit to all
stakeholders as it allows the debtors to protect going-concern value while they attempt to devise a plan acceptable to
creditors. While in the past, courts relied on inherent jurisdiction to approve the terms of a DIP financing charge, the
September 18, 2009 amendments to the CCAA now expressly provide jurisdiction to grant a DIP financing charge.
Section 11.2 of the Act states:

(1) On application by a debtor company and on notice to the secured creditors who are likely to be affected by
the security or charge, a court may make an order declaring that all or part of the company's property is subject
to a security or charge — in an amount that the court considers appropriate — in favour of a person specified in
the order who agrees to lend to the company an amount approved by the court as being required by the compa-
ny, having regard to its cash-flow statement. The security or charge may not secure an obligation that exists be-
fore the order is made.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the
company.

(3) The court may order that the security or charge rank in priority over any security or charge arising from a
previous order made under subsection (1) only with the consent of the person in whose favour the previous or-
der was made.
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(4) In deciding whether to make an order, the court is to consider, among other things,
(a) the period during which the company is expected to be subject to proceedings under this Act;
(b} how the company's business and financial affairs are to be managed during the proceedings;
{c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or arrangement being made in re-
spect of the company:

() the nature and value of the company's property;
(f) whether any creditor would be materially prejudiced as a result of the security or charge; and
{g) the monitor's report referred to in paragraph 23(1)(b), if any.

32 In light of the language of section 11.2(1), the first issue to consider is whether notice has been given to se-
cured creditors who are likely to be affected by the security or charge. Paragraph 57 of the proposed order affords
priority to the DIP charge, the administration charge, the Directors' and Officers’ charge and the KERP charge with
the following exception: "any validly perfected purchase money security interest in favour of a secured creditor or
any statutory encumbrance existing on the date of this order in favour of any person which is a "secured creditor” as
defined in the CCAA in respect of any of source deductions from wages, employer health tax, workers compensa-
tion, GST/QST, PST payables, vacation pay and banked overtime for employees, and amounts under the Wage
Earners’ Protection Program that are subject to a super priority claim under the BIA", This provision coupled with
the notice that was provided satisfied me that secured creditors either were served or are unaffected by the DIP
charge. This approach is both consistent with the legislation and practical.

33 Secondly, the Court must determine that the amount of the DIP is appropriate and required having regard to
the debtors' cash-flow statement. The DIP charge is for up to $100 million. Prior to entering into the CIT facility, the
CMI Entities sought proposals from other third party lenders for a credit facility that would convert to a DIP facility
should the CMI Entities be required to file for protection under the CCAA. The CIT facility was the best proposal
submitted. In this case, it is contemplated that implementation of the plan will occur no later than April 135, 2010.
The total amount of cash on hand is expected to be down to approximately $10 million by late December, 2009
based on the cash flow forecast. The applicants state that this is an insufficient cushion for an enterprise of this mag-
nitude. The cash-flow statements project the need for the liquidity provided by the DIP facility for the recapitaliza-
tion transaction to be finalized. The facility is to accommodate additional liquidity requirements during the CCAA
proceedings. It will enable the CMI Entities to operate as going concerns while pursuing the implementation and
completion of a viable plan and will provide creditors with assurances of same. I also note that the proposed facility
is simply a conversion of the pre-existing CIT facility and as such, it is expected that there would be no material
prejudice to any of the creditors of the CMI Entities that arises from the granting of the DIP charge. I am persuaded
that the amount is appropriate and required.

34 Thirdly, the DIP charge must not and does not secure an obligation that existed before the order was made.
The only amount outstanding on the CIT facility is $10.7 in outstanding letters of credit. These letters of credit are
secured by existing security and it is proposed that that security rank ahead of the DIP charge.

35 Lastly, T must consider amongst others, the enumerated factors in paragraph 11.2(4) of the Act. [ have al-
ready addressed some of them. The Management Directors of the applicants as that term is used in the materials
filed will continue to manage the CMI Entities during the CCAA proceedings. It would appear that management has
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the confidence of its major creditors. The CMI Entities have appointed a CRA and a Restructuring Officer to nego-
tiate and implement the recapitalization transaction and the aforementioned directors will continue to manage the
CMI Entities during the CCAA proceedings. The DIP facility will enhance the prospects of a completed restructur-
ing. CIT has stated that it will not convert the CIT facility into a DIP facility if the DIP charge is not approved. In its
report, the proposed Monitor observes that the ability to borrow funds from a court approved DIP facility secured by
the DIP charge is crucial to retain the confidence of the CMI Entities' creditors, employees and suppliers and would

enhance the prospects of a viable compromise or arrangement being made. The proposed Monitor is supportive of
the DIP facility and charge.

36 For all of these reasons, | was prepared to approve the DIP facility and charge.
(d} Administration Charge

37 While an administration charge was customarily granted by courts to secure the fees and disbursements of
the professional advisors who guided a debtor company through the CCAA process, as a result of the amendments to
the CCAA, there is now statutory authority to grant such a charge. Section 11.52 of the CCAA states:

(1) On notice to the secured creditors who are likely to be affected by the security or charge, the court may
make an order declaring that all or part of the property of a debtor company is subject to a security or charge —
m an amount that the court considers appropriate — in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the
monitor in the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under this
Act; and

{c) any financial, legal or other experts engaged by any other interested person if the coutt is satisfied that
the security or charge is necessary for their effective participation in proceedings under this Act.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the
company.

38 1 must therefore be convinced that (1) notice has been given to the secured creditors likely to be affected by
the charge; {2) the amount is appropriate; and {3) the charge should extend to all of the proposed beneficiaries.

39 As with the DIP charge, the issue relating to notice to affected secured creditors has been addressed appro-
priately by the applicants. The amount requested is up to $15 million. The beneficiaries of the charge are: the Moni-
tor and its counsel; counsel to the CMI Entities; the financial advisor to the Special Committee and its counsel;
counsel to the Management Directors; the CRA; the financial advisor to the Ad Hoc Committee; and RBC Capital
Markets and its counsel. The proposed Monitor supports the aforementioned charge and considers it to be required
and reasonable in the circumstances in order to preserve the going concem operations of the CMI Entities. The ap-
plicants submit that the above-note professionals who have played a necessary and integral role in the restructuring
activities to date are necessary to implement the recapitalization transaction.

40 Estimating quantum is an inexact exercise but I am prepared to accept the amount as being appropriate.
There has obviously been extensive negotiation by stakeholders and the restructuring is of considerable magnitude
and complexity. I was prepared to accept the submissions relating to the administration charge. I have not included
any requirement that all of these professionals be required to have their accounts scrutinized and approved by the
Court but they should not preclude this possibility.
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(e} Critical Suppliers

41 The next issue to consider is the applicants' request for authorization to pay pre-filing amounts owed to criti-
cal suppliers. In recognition that one of the purposes of the CCAA is to permit an insolvent corporation to remain in
business, typically courts exercised their inherent jurisdiction to grant such authorization and a charge with respect
to the provision of essential goods and services. In the recent amendments, Parliament codified the practice of per-
mitting the payment of pre-filing amounts to critical suppliers and the provision of a charge. Specifically, section
11.4 provides:

(1) On application by a debtor company and on notice to the secured creditors who are likely to be affected by
the security or charge, the court may make an order declaring a person to be a critical supplier to the cowmpany if
the court is satisfied that the person is a supplier of goods or services to the company and that the goods or ser-
vices that are supplied are critical to the company's continued operation.

{2) If the court declares a person to be a critical supplier, the court may make an order requiring the person to
supply any goods or services specified by the court to the company on any terms and conditions that are consis-
tent with the supply relationship or that the court considers appropriate.

(3) If the court makes an order under subsection (2), the court shall, in the order, declare that all or part of the
property of the company is subject to a security or charge in favour of the person declared to be a critical sup-
plier, in an amount equal to the value of the goods or services supplied under the terms of the order.

{4) The court may order that the security or charge rank in priority over the claim of any secured creditor of the
company.

42 Under these provisions, the Court must be satisfied that there has been notice to creditors likely to be af-
fected by the charge, the person is a supplier of goods or services to the company, and that the goods or services that
are supplied are critical to the company's continued operation. While one might interpret section 11.4 (3) as requir-
ing a charge any time a person is declared to be a critical supplier, in my view, this provision only applies when a
court is compelling a person to supply. The charge then provides protection to the unwilling supplier.

43 In this case, no charge is requested and no additional notice is therefore required. Indeed, there is an issue as
to whether in the absence of a request for a charge, section 11.4 is even applicable and the Court is left to rely on
inherent jurisdiction. The section seems to be primarily directed to the conditions surrounding the granting of a
charge to secure critical suppliers. That said, even if it is applicable, I am satisfied that the applicants have met the
requirements. The CMI Entities seek authorization to make certain payments to third parties that provide goods and
services integral to their business. These include television programming suppliers given the need for continuous
and undisturbed flow of programming, newsprint suppliers given the dependency of the National Post on a conti-
nuous and uninterrupted supply of newsprint to enable it to publish and on newspaper distributors, and the American
Express Corporate Card Program and Central Billed Accounts that are required for CMI Entity employees to per-
form their job functions. No payment would be made without the consent of the Monitor. I accept that these suppli-
ers are critical in nature, The CMI Entities also seek more general authorization allowing them to pay other suppliers
if in the opinion of the CMI Entities, the supplier is critical. Again, no payment would be made without the consent
of the Monitor. In addition, again no charge securing any payments is sought. This is not contrary to the language of
section 11.4 (1) or to its purpose. The CMI Entities seek the ability to pay other suppliers if in their opinion the sup-
plier is critical to their business and ongoing operations. The order requested is facilitative and practical in nature.
The proposed Monitor supports the applicants' request and states that it will work to ensure that payments to suppli-
ers in respect of pre-filing liabilities are minimized. The Monitor is of course an officer of the Court and is always
able to seek direction from the Court if necessary. In addition, it will report on any such additional payments when it
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files its reports for Court approval. In the circumstances outlined, 1 am prepared to grant the relief requested in this
regard.

(ft Directors' and Officers' Charge

44 The applicants also seek a directors’ and officers' ("D &O") charge in the amount of $20 million. The pro-
posed charge would rank after the administration charge, the existing CIT security, and the DIP charge. It would
rank pari passu with the KERP charge discussed subsequently in this endorsement but postponed in right of payment
to the extent of the first $85 million payable under the secured intercompany note.

45 Again, the recent amendmenis to the CCAA allow for such a charge. Section 11.51 provides that:

(1) On application by a debtor company and on notice to the secured creditors who are likely to be affected by
the security or charge, the court may make an order declaring that all or part of the property of the company is
subject to a security or charge — in an amount that the court considers appropriate — in favour of any director
or officer of the company to indemnify the director or officer against obligations and liabilities that they may
incur as a director or officer of the company

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the
company.

(3) The court may not make the order if in its opinion the company could obtain adequate indemnification in-
surance for the director or officer at a reasonable cost.

(4) The court shall make an order declaring that the security or charge does not apply in respect of a specific ob-
ligation or liability incurred by a director or officer if in its opinion the obligation or liability was incurred as a
result of the director's or officer's gross negligence or wiiful misconduct or, in Quebec, the director's or officer's
gross or intentional fault.

46 I have already addressed the issue of notice to affected secured creditors. 1 must also be satisfied with the
amount and that the charge is for obligations and liabilities the directors and officers may incur after the com-
mencement of proceedings. 1t is not to extend to coverage of wilful misconduct or gross negligence and no order
should be granted if adequate insurance at a reasonable cost could be obtained.

47 The proposed Monitor reports that the amount of $20 million was estimated taking into consideration the
existing D&O insurance and the potential liabilities which may attach including certain employee related and tax
related obligations. The amount was negotiated with the DIP lender and the Ad Hoc Committee. The order proposed
speaks of indemnification relating to the failure of any of the CMI Entities, after the date of the order, to make cer-
tain payments. It also excludes gross negligence and wilful misconduct., The D&Q insurance provides for $30 mil-
lion in coverage and $10 million in excess coverage for a total of $40 million. 1t will expire in a matter of weeks and
Canwest Global has been unable to obtain additional or replacement coverage. | am advised that it also extends to
others in the Canwest enterprise and not just to the CM1 Entities, The directors and senior management are described
as highly experienced, fully functional and qualified. The directors have indicated that they cannot continue in the
restructuring effort unless the order includes the requested directors' charge.

48 The purpose of such a charge is to keep the directors and officers in place during the restructuring by provid-
ing them with protection against liabilities they could incur during the restructuring: General Publishing Co..
Re[FN10] Retaining the current directors and officers of the applicants would avoid destabilization and would assist
in the restructuring. The proposed charge would enable the applicants to keep the experienced board of directors
supported by experienced senior management. The proposed Monitor believes that the charge is required and is rea-
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sonable in the circumstances and also observes that it will not cover all of the directors' and officers' liabilities in the
worst case scenario. In all of these circumstances, [ approved the request.

(2) Key Employee Retention Plans

49 Approval of a KERP and a KERP charge are matters of discretion. In this case, the CMI Entities have devel-
oped KERPs that are designed to facilitate and encourage the continued participation of certain of the CMT Entities'
senior executives and other key employees who are required to guide the CMI Entities through a successful restruc-
turing with a view to preserving enterprise value. There are 20 KERP participants all of whom are described by the
applicants as being critical to the successful restructuring of the CMI Entities. Details of the KERPs are outlined in
the materials and the proposed Monitor's report. A charge of $5.9 million is requested. The three Management Di-
rectors are seasoned executives with extensive experience in the broadcasting and publishing industries. They have
played critical roles in the restructuring initiatives taken to date. The applicants state that it is probable that they
would consider other employment opportunities if the KERPs were not secured by a KERP charge. The other pro-
posed participants are also described as being crucial to the restructuring and it would be extremely difficult to find
replacements for them

50 Significantly in my view, the Monitor who has scrutinized the proposed KERPs and charge is supportive.
Furthermore, they have been approved by the Board, the Special Committee, the Human Resources Committee of
Canwest Global and the Ad Hoc Committee. The factors enumerated in Grant Forest Products Inc., RelFN11] have
all been met and 1 am persuaded that the relief in this regard should be granted.

5l The applicants ask that the Confidential Supplement containing unredacted copies of the KERPs that reveal
individually identifiable information and compensation information be sealed. Generally speaking, judges are most
reluctant to grant sealing orders. An open court and public access are fundamental to our system of justice. Section
137(2) of the Courts of Justice Act provides authority to grant a sealing order and the Supreme Court of Canada's
decision in Sierra Club of Cangda v. Canada (Minister of Finance)[FN12]provides guidance on the appropriate le-
gal principles to be applied. Firstly, the Court must be satisfied that the order is necessary in order to prevent a se-
rious risk to an important interest, including a commercial interest, in the context of litigation because reasonable
alternative measures will not prevent the risk. Secondly, the salutary effects of the order should outweigh its delete-
rious effects including the effects on the right to free expression which includes the public interest in open and ac-
cessible court proceedings.

52 In this case, the unredacted KERPs reveal individually identifiable information including compensation in-
formation. Protection of sensitive personal and compensation information the disclosure of which could cause harm
to the individuals and to the CMI Entities is an important commercial interest that should be protected. The KERP
participants have a reasonable expectation that their personal information would be kept confidential. As to the
second branch of the test, the aggregate amount of the KERPs has been disclosed and the individual personal infor-
mation adds nothing. It seems to me that this second branch of the test has been met. The relief requested is granted.

Annual Meeting

53 'The CMI Entities seek an order postponing the annual general meeting of shareholders of Canwest Global.
Pursvant to section 133 (1)(b) of the CBCA, a corporation is required to call an annual meeting by no later than Feb-
ruary 28, 2010, being six months after the end of its preceding financial year which ended on August 31, 2009. Pur-
suant to section 133 (3), despite subsection (1), the corporation may apply to the court for an order extending the
time for calling an annual meeting.

54 CCAA courts have commonly granted extensions of time for the calling of an annual general meeting. In this
case, the CMI Entities including Canwest Global are devoting their time to stabilizing business and implementing a
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plan. Time and resources would be diverted if the time was not extended as requested and the preparation for and the
holding of the annual meeting would likely impede the timely and desirable restructuring of the CMI Entities. Under
section 106(6) of the CBCA, if directors of a corporation are not elected, the incumbent directors continue. Financial
and other information will be available on the proposed Monitor's website. An extension is properly granted.

Other

55 The applicants request authorization to commence Chapter 15 proceedings in the U.S. Continued timely
supply of U.S. network and other programming is necessary to preserve going concern value. Commencement of
Chapter 15 proceedings to have the CCAA proceedings recognized as "foreign main proceedings" is a prerequisite
to the conversion of the CIT facility into the DIP facility. Authorization is granted.

56 Canwest's various corporate and other entities share certain business services. They are seeking to continue
to provide and receive inter-comnpany services in the ordinary course during the CCAA proceedings. This is sup-
ported by the proposed Monitor and FTT will monitor and report to the Court on matters pertaining to the provision
of inter-coinpany services.

57 Section 23 of the amended CCAA now addresses certain duties and functions of the Monitor including the
provision of notice of an Initial Order although the Court may order otherwise. Here the financial threshold for no-
tice to creditors has been increased from $1000 to $5000 so as to reduce the burden and cost of such a process. The
proceedings will be widely published in the media and the Initial Order is to be posted on the Monitor's website.
Other meritorious adjustments were also made to the notice provisions.

58 This is a "pre-packaged"” restructuring and as such, stakeholders have negotiated and agreed on the terms of
the requested order. That said, not every stakeholder was before me. For this reason, interested parties are reminded
that the order includes the usual come back provision. The return date of any motion to vary, rescind or affect the
provisions relating to the CIT credit agreement or the CMI DIP must be no later than November 3, 2009.

39 I have obviously not addressed every provision in the order but have attempted to address some key provi-
sions. In support of the requested relief, the applicants filed a factum and the proposed Monitor filed a report, These
were most helpful. A factum is required under Rule 38.09 of the Rules of Civil Procedure. Both a factum and a pro-
posed Monitor's report should customarily be filed with a request for an Initial Order under the CCAA.

Conclusion

60 Weak economic conditions and a high debt load do not a happy couple make but clearly many of the stake-
holders have been working hard to produce as desirable an outcome as possible in the circumstances. Hopefully the
cooperation will persist.

Application granted.
FNI R.S.C. 1985, c. C. 36, as amended
FN2 R.S.C. 1985, c.C.44.
FN3 R.S.C. 1985, c. B-3, as amended.

FN4 (2004). 48 C.B.R. (4th) 299 (Ont. 8.C.J. [Commercial List]); leave to appeal refused 2004 CarswellOnt 2936
(Ont. C.A).

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 15

2009 CarswellOnt 6184, 59 C.B.R. (5th) 72

FNS {(1993), 9 B.L.R. (2d) 275 (Ont. Gen. Div. [Commercial List]).

FN6 [2009] O.J. No. 349 (Ont. S.C.J. [Commercial List]).

FN7 (2006), 19 C.B.R. (5th} 187 (Alta. Q.B.).

FN& (1995), 30 C.B.R. (3d) 29 (Ont. Gen. Div. [Commercial List]).

FN9 (2004), 33 B.C.L.R. (4th) 155 (B.C. S.C.).

EN10 (2003). 39 C.B.R. (4th) 216 (Ont. S.C.1.).

ENI11 [2009] O.J. No. 3344 (Ont. S.C.J. [Commercial List]). That said, given the nature of the relationship between
a board of directors and senior management, it may not always be appropriate to give undue consideration to the
principle of business judgment.

FN12 200212 8.C.R. 522 (S.C.C.).

END OF DOCUMENT
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Relationship between Act and provincial pensions acts — Pension plans sponsored by insolvent companies were
underfunded at time proceedings under Companies' Creditors Arrangement Act (CCAA) were initiated — Insolvent
companies negotiated with several parties and eventually obtained DIP agreement with Q Ltd. (DIP lender) —
Agreement was conditional on court approval and priority charge in favour of DIP lender (DIP charge) ahead of all
security interests, including deemed trusts under provincial pensions acts, other than two charges granted by earlier
decision — DIP facility would provide sutficient liquidity to conduct orderly marketing process of insolvent compa-
nies' business — Insolvent companies brought motion for order approving DIP facility and granting priority charge
in favour of DIP lender — Motion granted — DIP facility was approved — DIP charge was granted with super
priority, behind only two specified charges — Court had jurisdiction to override provisions of provincial pensions
acts to extent of approving DIP charge — It was necessary to invoke doctrine of paramountcy such that provisions
of CCAA overrode those of provincial acts — Relevant analysis was found in earlier decision in CCAA proceedings
of same insolvent companies, granting super priority to two charges — Without approval of DIP facility and DIP
charge. there would be no money available, and would likely result in bankruptcy proceedings.

Bankruptcy and insolvency --- Bankruptcy and insolvency jurisdiction — Constitutional jurisdiction of Federal gov-
ernment and provinces — Paramountey of Federal legislation

Pension plans sponsored by insolvent companies were underfunded at time proceedings under Companies' Creditors
Arrangement Act (CCAA) were initiated — Insolvent companies negotiated with several parties and eventually ob-
tained DIP agreement with Q Ltd. (DIP lender) — Agreement was conditional on court approval and priority charge
in favour of DIP lender (DIP charge} ahead of all security interests, including deemed trusts under provincial
pensions acts, other than two charges granted by earlier decision — DIP facility would provide sufficient liquidity to
conduct orderly marketing process of insolvent companies' business — Insolvent companies brought motion for
order approving DIP facility and granting priority charge in favour of DIP lender — Motion granted — DIP facility
was approved — DIP charge was granted with super priority, behind only two specified charges — Court had juris-
diction to override provisions of provincial pensions acts to extent of approving DIP charge — It was necessary to
invoke doctrine of paramountcy such that provisions of CCAA overrode those of provincial acts — Relevant analy-
sis was found in earlier decision in CCAA proceedings of same insolvent companies, granting super priority to two
charges — Without approval of DIP facility and DIP charge, there would be no money available, and would likely
result in bankruptcy proceedings.

Pensions --- Payment of pension — Bankruptey or insolvency of employer — Miscellaneous

Priority of DIP financing charge over pension payments — Pension plans sponsored by insolvent companies were
underfunded at time proceedings under Companies' Creditors Arrangement Act (CCAA) were initiated — Insolvent
companies negotiated with several parties and eventually obtained DIP agreement with Q Ltd. (DIP lender) —
Agreement was conditional on court approval and priority charge in favour of DIP lender (DIP charge) ahead of all
security interests, including deemed trusts under provincial pensions acts, other than two charges granted by earlier
decision — DIP facility would provide sufficient liquidity to conduct orderly marketing process of insolvent compa-
nies' business — Insolvent companies brought motion for order approving DIP facility and granting priority charge
in favour of DIP lender — Motion granted — DIP facility was approved — DIP charge was granted with super
priority, behind only two specified charges — Court had jurisdiction to override provisions of provincial pensions
acts to extent of approving DIP charge — Relevant analysis was found in earlier decision in CCAA proceedings of
same insolvent companies, granting super priority to two charges — It was unrealistic to expect that commercially
motivated party would make advances to insolvent companies for purpose of making special payments to pension
plans — Without approval of DIP facility and DIP charge, there would be no money available, and would likely
result in bankruptcy proceedings.

Bankruptcy and insolvency --- Priorities of claims — Secured claims — Forms of secured interests — Miscellane-
ous
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DIP financing — Companies’ Creditors Arrangement Act — Pension plans sponsored by insolvent companies were
underfunded at time proceedings under Companies’ Creditors Arrangement Act (CCAA) were initiated — Insolvent
companies negotiated with several parties and eventually obtained DIP agreement with Q Ltd. (DIP lender) —
Agreement was conditional on court approval and priority charge in favour of DIP lender (DIP charge) ahead of all
security interests, including deemed trusts under provincial pensions acts, other than two charges granted by earlier
decision — DIP facility would provide sufficient liquidity to conduct orderly marketing process of insolvent compa-
nies' business — Insolvent companies brought motion for order approving DIP facility and granting priority charge
in favour of DIP lender — Motion granted — DIP facility was approved — DIP charge was granted with super
priority, behind only two specified charges — Section 11.2 of CCAA provided court with express jurisdiction to
grant DIP financing charge — Considering facts and factors in s. 11.2 of CCAA, DIP facility was necessary — Re-
quirements of 5. 11.2 of CCAA were satisfied — Not granting requested relief, as submitted by unions, would do
nothing to improve position of union's meinbers — Without approval of DIP facility and DIP charge, there would be
no mongy available, and would likely result in bankruptcy.

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous

DIP financing — Super priority — Pension plans sponsored by insolvent companies were underfunded at time pro-
ceedings under Companies’ Creditors Arrangement Act (CCAA) were initiated — Insolvent companies negotiated
with several parties and eventually obtained DIP agreement with Q Ltd. (DIP lender) — Agreement was conditional
on court approval and priority charge in favour of DIP lender (DIP charge) ahead of all security interests, including
deemed trusts under provincial pensions acts, other than two charges granted by earlier decision — DIP facility
would provide sufficient liquidity to conduct orderly marketing process of insolvent companies' business — Insol-
vent companies brought motion for order approving DIP facility and granting priority charge in favour of DIP lender
— Motion granted — DIP facility was approved — DIP charge was granted with super priority, behind only two
specified charges — Alternative of DIP charge without super priority was not realistic -— It was unrealistic to expect
that coinmercially motivated DIP lender would advance funds without receiving super priority — It was essential
and necessary to grant super priority DIP charge, in order to provide opportunity for restructuring plan — Objectives
of CCAA would be frustrated if super priority was not granted — Failure to grant super priority would likely result
in cessation of operations, leading to bankruptcy proceedings, which would be prejudicial to all stakeholders, includ-
ing pensions members.

Cases considered by Morawetz J.:

Canwest Global Communications Corp., Re_{2009), 2009 CarswellOut 6184, 59 C.B.R. {5th) 72 (Ont. S.C.J.
[Commercial List]) — followed

Timminco Lid, Re_(2012), 2012 ONSC 506. 2012 CarswellOnt 1263 (Ont. S.C.J, [Commercial List]) — fol-
lowed

Statutes considered:

Companies’ Creditors Arrangement Act, R.5.C. 1985, ¢. C-36
Generally — referred to
s. 11.2 [en. 1997, ¢. 12, 5. 124] —— considered

s. 11.2(1) [en. 1997, c. 12, 5. 124] — considered
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s. 11.2(2) [en. 1997, ¢. 12, 5. 124] — considered
5. 11.2(4) [en. 1997, ¢. 12, 5. 124] — considered
Pension Benefits Act, R.8.0. 1990, c. P.§
Generally — referred to
Régimes complégmentaires de retraite, Loi sur les, LR.Q., ¢c. R-15.1
en général — referred to

MOTION by insolvent companies for order approving DIP facility and granting priority charge in favour of DIP
lender.

Morawetz J.:

1 Timminco Limited and Bécancour Silicon Inc. (together, the "Timminco Entities") brought this motion for an
order approving the DIP Facility (defined below) and granting a priority charge on the current and future assets,
undertakings and properties of the Timminco Entities in favour of the DIP Lender (defined below).

2 CEP and USW opposed the motion, especially the request to grant super priority to the DIP Lender.

3 By way of background, the Timminco Entities stated that they attempted to secure DIP financing prior to
commencing the CCAA proceeding, but were unable to do so, The affidavit of Mr. Kalins sworn January 20, 2012
states that the Timminco Entities had approached their existing stakeholders and third-party financing Ienders in
order to obtain a suitable DIP facility. Investissement Quebec ("IQ"), Bank of America, N.A. ("Bank of America"),
AMG Advanced Metallurgical Group NV ("AMG") and two third-party lenders declined to advance any funds to
the Timminco Entities. The affidavit also states that negotiations with another third-party lender failed to result in a
DIP facility with mutually agreeable terms.

4 Mr. Kalins went on to state that in light of the Timminco Entities precarious cash position, it was imperative
that the Timminco Entities secured DIP financing as soon as possible after commencement of the CCAA proceed-
ings. Following the grant of the stay of proceedings, the Timminco Entities, with the assistance of the Menitor, ex-
panded their efforts to secure DIP financing by contacting parties who could not be contacted in advance of the fil-
ing.

5 Mr. Kalins stated that the Timminco Entities pursued the arrangement of a DIP facility with a number of par-
ties and five parties submitted indicative terms for a DIP facility. Following further discussion and negotiations, the
Timminco Entities negotiated a DIP Agreement with QSI Partners Ltd. ("QSI" or the "DIP Lender") dated January
18, 2012 (the "DIP Agreement").

6 The DIP Agreement is conditional, among other things, upon the issuance of a court-order approving the DIP
Facility and granting the DIP Lender a priority charge in favour of the DIP Lender (the "DIP Lenders' Charge") over
all of the assets, property and undertaking of the Timminco Entities (the "Property"), ranking ahead in priority to all
other security interests, trusts, liens, charges and encumbrances, statutory or otherwise {(collectively, the "Encum-
brances™) in favour of any person, notwithstanding the order of perfection or attachment, including without limita-
tion any deemed trust created under the Ontario Pension Benefits Act ("OPBA"), or the Quebec Supplemental
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Pension Plans Act ("QSPPA"), other than the Administration Charge and the KERP Charge (as granted by my order
dated January 16, 2012), and any valid purchase money security interests.

7 Mr. Kalins stated that the DIP Lender was specifically asked whether it would advance under the DIP Facility
if the DIP Lenders' Charge was not granted priority over the Encumbrances (other than any valid purchase money
security interest), including without limitation any deemed trust created under the OPBA or the QSPPA. The DIP
Lender indicated that they would not advance under the DIP Facility; and further, the DIP Lenders' Charge is not
intended to secure obligations incurred prior to the CCAA proceeding.

8 The DIP Agreement provides for a period of exclusivity during which the Timminco Entities may not nego-
tiate with or accept any proposal of any person other than the DIP Lender for the acquisition of substantially all of
the assets of the Timminco Entities until January 31, 2012 (the "Exclusivity Period") in order to provide the DIP
Lender with an opportunity to prepare a "stalking horse bid” for consideration by the Timminco Entities.

9 Mr. Kalins went on to state that, if the order approving the DIP Facility was not granted in a form and sub-
stance satisfactory to the DIP Lender and the Timminco Entities, or if the DIP obligations are declared to be imme-
diately due and payable, the Exclusivity period shall immediately terminate.

10 Mr. Kalins also stated that the financial terms of the DIP Agreement are better than or not materially worse
than those proposed in the competing term sheets. Some of the other term sheets provided were for an inadequate
amount of funding, contained other disadvantageous terms or would not be available in a timely manner. Mr, Kalins
states that, in the opinion of management, the DIP Agreement is the best available option. The special committee of
the board has approved the execution of the DIP Agreement and the seeking of court approval.

11 The Monitor filed its Third Report which addresses the request for approval of the DIP Agreement and the
DIP Lenders' Charge. The Monitor has been providing the Timminco Entities with assistance in their attempts to
obtain DIP financing. The Monitor reported that four of the indications of interests with respect to a DIP facility
were either for an amount that was msufficient to provide the necessary liquidity, added more onerous financial
terms than those contained in the DIP Agreement, or contained terms and conditions that, in the opinion of the
Timminco Entities and the Monitor, made it unlikely that a binding agreement could successfully be negotiated
within the time frame necessary to be able to access the funding when required, or a combination of these factors.

12 The Monitor reports that the DIP Lender is a Cayman Islands company that the Monitor has been informed is
a subsidiary of a major company with a strategic interest iu the business and assets of the Timminco Entities. Pur-
suant to a non-disclosure agreement entered into between the Timminco Entities and the DIP Lender, neither the
Timminco Entities nor the Monitor is at liberty to disclose the name of the ultimate parent company of QSI, al-
though that information is known to the Timminco Entities and the Monitor. However, the Monitor does report that
the DIP Lender has confirmed that the corporate group of which it is part is neither a shareholder nor a creditor of
the Timminco Entities.

13 The Monitor also reports that subject to the terms and conditions of the DIP Agreement, the DIP Lender has
agreed to lend up to U.S. $4.25 million (the "Maximum Amount"). The Maximum Amount will be deposited in a
segregated interest-bearing account of the Monitor within one business day of the granting of this order, with ad-
vances o draw from the Maximum Amount in accordance with the terms of the DIP Agreement.

14 The DIP Facility is to bear interest at the Bank of Canada prime rate plus 5% per annum payable monthly in
arrears. A commitment fee of U.S. $100,000 is payable from the first DIP advance. In addition, the Timminco Enti-
ties are obligated to pay all reasonable out of pocket expenses.

i5 The Timminco Entities' obligations under the DIP Facility (the "DIP Obligations") are repayable in full on
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the earlier of:

(a) the occurrence of an event of default which is continuing and has not been cured; and
(b} June 20, 2012,

16 The DIP Agreement does provide for the mandatory repayment of the DIP Obligations from the net proceeds
of any sale of collateral, subject to the first $1,269,000 of such net proceeds being paid to and held by the Monitor as
the Priority Charge reserve.

17 The Monitor is of the view that the DIP Agreement contains affirmative covenants, negative covenants,
events of default and conditions custormnary for this type of financing, including the granting of the DIP Lenders'
Charge having priority over all other Encumbrances against the assets of the Timminco Entities other than the Ad-
ministration Charge, the KERP charge and purchase money security interests that are permitted Encumbrances.

18 The Monitor specifically notes that the DIP Agreement provides that DIP advances cannot be used to make
special payments in respect of pension plans. During the negotiation of the DIP Agreement, the Monitor reports that
the DIP Lender was asked whether it would allow DIP advances to be used to pay special payvments and whether it
would allow DIP advances to be used for claims in respect of pension plans ranked in priority to the DIP Lenders'
Charge. The Monitor states that the DIP Lender was not prepared to do so.

19 The revised Cash Flow Forecast filed in the Second Report indicates that the Timminco Entities become cash
tflow negative during the third week of February 2012. Mr. Kalins states that without additional funding, the Tim-
minco Entities will be forced to cease operating in February.

20 Further, Mr. Kalins states that the DIP Facility is expected to provide sufficient liquidity to conduct an order-
ly marketing process of the Timminco Entities' business following expiry of the Exclusivity Period, whether or not a
“stalking horse bid" is negotiated.

21 The motion materials have been served on, among others:

{(a) 1Q, Bank of America, Dow Corning, all registrants shown on searches of the personal property security and
real property registers in Ontaric and in Quebec;

{b} the members of the pension plan committees for the Bécancour Union Pension Plan and the Bécancour Non-
Union Pension Plan, Financial Services Commission of Ontario; Régie de rentes du Québec, the USW and the
Bécancour Union; and

(c) various government entities, including Ontario and Quebec environmental agencies and federal and provin-
cial taxing authorities.

22 In addition, all of the directors and officers of the Timminco Entities were served with the motion record in
connection with the request for the DIP Lenders' Charge to rank ahead of, among other things, the D&O Charge.

23 The Monitor recommended that the requested relief be granted. The motion was not opposed by 1Q or any
other secured creditor.

24 The motion was opposed by CEP and the USW,
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25 The financial positions of the various pension plans for the benefit of members of CEP and USW have been
set out in previous decisions and are not repeated here.

26 Mr. Simoneau, President of CEP, Local 184, states in his affidavit that since the commencement of the
CCAA proceedings, CEP and the pension committee have been excluded from all aspects of the Applicant's restruc-
turing activities, details of which are contained at paragraphs 7 — 15 of his affidavit.

27 The CEP also takes the position that neither the pension committee nor the CEP were consulted during the
negotiation of the DIP Agreement and that the Applicants have not disclosed specific reasons for their electing not
to pursue negotiations with any of the other parties that expressed interest in entering into a DIP agreement.

28 The issue on this motion is whether the court should approve the DIP Facility and grant the DIP Lenders'
Charge.

29 In respect of this issue, counsel to the Timminco Entities submits that to the extent that the request for the
DIP Lenders' Charge is a request for the court to override the provisions of the QSPPA or the OPBA, the court has
the jurisdiction to do so. I agree with this submission. This issue was analyzed in Timminco Ltd, Re, 2012 ONSC
306 (Ont. 8.C.J. [Commercial List]), which considered the court's jurisdiction to grant super priority to the Adminis-
tration Charge and D&O Charge, and is incorporated by reference to this decision and attached as Appendix A. The
analysis of the court's jurisdiction in that case is also applicable here.

30 The Timminco Entities seek approval of the DIP Facility in the amount of U.S. $4,250,000. The Timminco
Entities also seek a granting of the DIP Lenders' Charge securing the DIP Facility ranking immediately behind the
Administration Charge and the KERP Charge.

31 Section 11.2 of the CCAA provides the court with the express jurisdiction to grant a DIP financing charge
and provides, in part, as follows:

11.2(1) Interim Financing —— on application by a debtor company and on notice to the secured creditors who are
likely to be affected by the security or charge, a court may make an order declaring that all or part of the com-
pany's property is subject to a security or charge — in an amount that the court considers appropriate — in fa-
vour of a person specified in the order who agrees to lend to the company an amount approved by the court as
being required by the company, having regard to its cash-flow statement. The security or charge mnay not secure
an obligation that exists before the order is made.

11.2(2) Priority — Secured Creditors — the court may order that the security or charge rank in priority over the
claim of any secured creditor of the company.

32 Subsection 11.2(4) sets out the factors to be considered by the court in deciding whether to grant a DIP Fi-
nancing Charge:

11.2(4) — Factors to be Considered — in deciding whether to make an order, the court is to consider, among
other things:

(a) the period during which the company is expected to be subject to proceedings under the CCAA,;
{(b) how the company's business and financial affairs are to be managed during the proceedings;

{c) whether the company's management has the confidence of its major creditors;
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(d) whether the loan would enhance the prospects of a viable compromise or arrangement being made in re-
spect of the company;

(e} the nature and value of the company's property;
(f) whether any creditor would be materially prejudiced as a result of the security or charge; and
(g) the monitor's report.

33 Counsel to the Timminco Entities referenced Camwest Global Communications Corp. (Re) {2009), 39 C.B.R.
{5th) 72 (Ont. 8.C.J. [Commercial List]), where Pepall J. stressed the importance of meeting the criteria set out in s.
11.2(1), namely:

(a) whether notice has been given to secured creditors likely to be affected by the security charge or charge;

(b) whether the amount to be granted under the DIP Facility is appropriate and required having regard to the
debtor’s cash-flow statement; and

(c) whether the DIP Charge secures an obligation that existed before the order was made {which it should not).

34 Counsel to the Timminco Entities submits that a number of factors support the granting of the DIP Lenders’
Charge and satisfy the criteria set out in s, 11.2(1) of the CCAA and the factors to be considered as outlined in s.
11.2(4) of the CCAA:

{a) the Timminco Entities expect to continue operating during the term of the DIP Facility and attempt to nego-
tiate a "stalking horse bid" and complete a bidding procedure or, if a "stalking horse bid" cannot be negotiated,
complete a stand-alone sales process and return to court for approval, which the Timminco Entities expect to
complete before June 2012;

(b) the management of the Timminco Entities’ business will be overseen by the Monitor. In this respect, counsel
submits that neither I nor any other major creditor has expressed any concern in respect of the Timminco Enti-
ties' management;

(c) without the DIP Facility, the Timminco Entities will not have the funding necessary to meet their obligations
and will have to cease operations by the third week of February, Counsel further submits that the Timminco
Entities and the Monitor are of the view that the continuation of operations would Tikely enhance the prospects
of the sales process succeeding and would maximize recoveries for stakeholders;

(d) secured creditors have been given notice of the motion and I} is not opposed to the granting of the DIP
Lenders' Charge;

(e) directors and officers of Timminco, as beneficiaries of the D&O Charge, received notice of the request for
an order granting the DIP Lenders' Charge ranking in priority to the D&O Charge;

(f) the Monitor is supportive of the requested relief and is of the view that any potential detriment caused to the
Timminco Entities’ creditors by the DIP Lenders' Charge should be outweighed by the benefits that it creates;

(g) the DIP Lender indicated that it will not provide the DIP Facility if the DIP Lenders' Charge is not granted,
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and
(h) the DIP Lenders' Charge does not secure an obligation that existed before the granting of the Initial Order.

35 Counsel to 1Q does not oppose the requested relief, but did make submissions to oppose the outcome sought
by CEP, on the basis that such an outcome would provide enhanced priority to CEP and USW, at the expense of 1Q.

36 Not surprisingly, counsel for CEP takes a different approach and submits that in order to resolve the issue,
consideration must be given to whether the evidentiary record discloses that the DIP Agreement is the result of a
negotiation process that was fair and reasonable and that satisfies the statutory and common law obligations to act in
the best interests of the union pension plans and their beneficiaries.

37 Counsel to CEP submits that in addition to the listed factors noted above, it is mcumbent upon the court to
consider whether the Applicants, as members of the pension committee, have satisfied their fiduciary duties to the
union pension plans both under the statute and at common law during the negotiation of the DIP Agreement, Coun-
sel submits that a failure of the Timminco Entities in this regard would render the DIP Agreement itself unfair and
unreasonable and the product of an unlawful process in which the Timminco Entities breached their duties to the
union pension plans.

38 Counsel to CEP submits that the Applicants, as members of the pension committee, are subject to fiduciary
obligations in respact of the plan members and beneficiaries and that these obligations arise both at common law and
by virtue of the QSPPA.

39 Counsel to CEP contends that at the time the Applicants initiated the CCAA proceedings, the evidence con-
firmed that the union pension plans and the Haley pension plan were underfunded. The decisions that the Timminco
Entities have made since the commencement of the CCAA proceedings have the potential to affect the plan mem-
bers and beneficiaries at a time when they are peculiarly vulnerable, Counsel contends that the Timminco Entities
have failed to consider their fiduciary obligations or consider the best interests of the plan members or beneficiaries
and that this includes the negotiation of the DIP Agreement.

40 A key component of the argument is the contention that the Timminco Entities were not at liberty to resolve
the conflict by simply ignoring their role as a fiduciary to the pension plan. Counsel argues that wheu the Applicants’
duty to the corporation conflicted with their fiduciary duties, including the negotiation of the DIP Agreement, it was
incumbent on the Applicants to take steps to address the conflict and they failed to do so.

41 Counsel to CEP also submits that there was insufficient evidence to justify the requested order.

42 There is no doubt that the position of those represented by CEP and USW is impaired. However, the effect of
acceding to the arguments put forth by counsel to CEP and supported by USW will do nothing, in my view, to im-
prove the position of the members they represent.

43 The stark reality of the situation facing the Timininco Entities is that without the approval of the DIP Facility
and the granting of the DIP Charge, there simply will be no money available.

44 The uncontradicted evidence is clear:
(i) in the third week of February 2012, the Timminco Entities will become cash flow negative;

{ii) without additional funding, the Timminco Entities will be forced to cease operating;
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(iii) the Timminco Entities, with the assistance of the Monitor, have attempted to secure DIP financing, both
prior to and after commencement of CCAA proceedings;

(iv) there was insufficient liquidity or unfavourable terms associated with the rejected DIP proposals;

(v) the DIP Lender will not permit DIP advances to be used to pay special payments or for claims in respect of
pension plans ranked in priority to the DIP Lenders' Charge;

(vi) the DIP Fagility is expected to provide sufficient liquidity to conduct an orderly marketing process of the
Timminco Entities' business. '

45 1 have taken the above findings into consideration, as well as the factors set out at [34] above. A review of
these factors leads to the conclusion that the DIP Facility is necessary. The requirements of s. 11.2 of the CCAA
have, in my view, been satisfied.

46 It is unrealistic to expect that any commercially motivated DIP Lender will advance funds without receiving
the priority that is being requested on this motion. It is also unrealistic to expect that any commercially motivated
party would make advances to the Timminco Entities for the purpose of making special payments or other payments
under the pension plans.

47 The alternative proposed by CEP — of a DIP Charge without super priority — is not, in my view, realistic,
nor is directing the Monitor to investigate alternative financing without providing super priority. 1f there is going to
be any opportunity for the Timminco Entities to put forth a restructuring plan, it seems to me that it is essential and
necessary for the DIP Financing to be approved and the DIP Charge granted. The alternative is a failed CCAA
process.

48 This underscores the lack of other viable options that was fully considered in the first Timminco endorse-
ment (Timminco Ltd., Re, 2012 ONSC 506 (Ont. S.C.J. [Commercial List])). The situation has not changed. The
reality, in my view, is that there is no real alternative. The position being put forth by CEP does not, in my view,
satisfactorily present any viable alternative. In this respect, it seems to me that the challenge of the unions to the
position being taken by the Timminco Entities is suspect, as the only alternative is a shutdown. It is impossible for
me to reach any conclusion other than the fact that there simply is no other viable alternative.

49 In the absence of the court granting the requested super priority, the objectives of the CCAA would be fru-
strated. It is neither reasonable nor realistic to expect a commercially motivated DIP lender to advance funds in a
DIP facility without super priority. The outcome of a failure to grant super priority would, in all likelihood, result in
the Timminco Entities having to cease operations, which would likely result in the CCAA proceedings coming to an
abrupt halt, followed by bankruptcy proceedings. Such an outcome would be prejudicial to all stakeholders, includ-
ing CEP and USW.

50 The analysis in the present inotion is the sane as that set out in Timminco Ltd., Re, 2012 ONSC 506 (Ont.
S.C.J. [Commercial List])). The outcome of this motion is consistent with that analysis. I am satisfied that bankrupt-
cy is not the answer and, in order to ensure that the objectives of the CCAA are fulfilled, it is necessary to invoke the
doctrine of paramountcy such that the provisions of the CCAA override those of the QSPPA and the OPBA.

51 On the facts before me, 1 am satisfied that it is both necessary and appropriate to approve the DIP Facility. 1t
is also, in my view, both necessary and appropriate to grant the D&O Charge and to provide that the D&O Charge
has priority over the Encumbrances, including without limitation any deemed trust created under the OPBA or the
QSPPA. :
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52 The motion is, therefore, granted. The DIP Facility is approved and the DIP Charge is granted with the re-
quested super priority.

Motion granted.
Appendix A

CITATION: Tinmminco Limited (Re), 2012 ONSC 506

COURT FILE NO.: CV-12-9539-00CL
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This motion was heard on January 12, 2012. On January 16, 2012, the following endorsement was released:

Motion granted. Reasons will follow. Order to go subject to proviso that the Sealing Order is subject to modifi-
cation, if necessary, after reasons provided.

These are those reasons,
Background

On January 3, 2012, Timminco Limited ("Timminco") and Bécancour Silicon Inc. ("BSI™) (collectively, the "Tiin-
minco Entities") applied for and obtained relief under the Companies’ Creditors Arrangement Act (the "CCAA"™).

In my endorsement of January 3, 2012, (Timminco Limited (Re}, 2012 ONSC 106), 1 stated at [11]: "I am satistied
that the record establishes that the Timminco Entities are insolvent and are 'debtor companies' to which the CCAA
applies”.

On the initial motion, the Applicants also requested an "Administration Charge” and a "Directors' and Officers’
Charge" ("D&O Charge"}, both of which were granted.

The Timminco Entities requested that the Administration Charge rank ahead of the existing security interest of In-
vestissement Quebec ("1Q™) but behind all other security interests, trusts, liens, charges and encumbrances, claims of
secured creditors, statutory or otherwise, including any deemed trust created under the Ontario Pension Benefit Act
(the "PBA") or the Quebec Supplemental Pensions Plans Act (the "QSPPA™) (collectively, the "Encumbrances”) in
favour of any persons that have not been served with this application.

1Q had been served and did not object to the Administration Charge and the D&O Charge.

At [35] of my endorsement, I noted that the Timminco Entities had indicated their intention to return to court to seek
an order granting super priority ranking for both the Administration Charge and the D&O Charge ahead of the En-
cumbrances.

The Timminco Entities now bring this motion for an order:

(a) suspending the Timminco Entities' obligations to make special payments with respect to the pension plans
(as defined in the Notice of Motion);

{b) granting super priority to the Administration Charge and the D& O Charge;

(c) approving key employee retention plans (the "KERPs"} offered by the Timminco Entities to certain em-
ployees deemed critical to a successful restructuring and a charge on the current and future assets, undertakings
and properties of the Timminco Entities to secure the Timminco Entities” obligations under the KERPs (the
"KERP Charge"); and

{d) sealing the confidential supplement (the "Confidential Supplement™) to the First Report of FTI Consulting
Canada Inc. (the "Monitor").

If granted, the effect of the proposed Court-ordered charges in relation to each other would be:
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« first, the Administration Charge to the maximum amount of $1 million;
+ second, the KERP Charge (in the maximum amount of $269,000); and
« third, the D&O Charge (in the maximum amount of $400,000).

The requested relief was recommended and supported by the Monitor. IQ also supported the requested relief. It was,
however, opposed by the Communications, Energy and Paperworkers' Union of Canada ("CEP"). The position put
forth by counsel to CEP was supporied by counsel for the United Steelworkers' Union ("USW™).

The motion materials were served on all personal property security regisirants in Ontario and in Quebec: the mem-
bers of the Pension Plan Committees for the Bécancour Union Pension Plan and the Bécancour Non-Union Pension
Plan; the Financial Services Commission of Ontario; the Regie de Rentes du Quebec; the United Steel, Paper and
Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Works International Union; and La Section
Locale 184 de Syndicat Canadien des Communications, e L'Energie et du Papier; and various government entities,
including Ontario and Quebec environmental agencies and federal and provincial taxing authorities.

Counsel to the Applicants identified the issues on the motion as follows:
(a) Should this court grant increased priority to the Administration Charge and the D&O Charge?

{b) Should this court grant an order suspending the Timminco Entities' obligations to make the pension contri-
butions with respect to the pension plans?

{(c) Should this court approve the KERPs and grant the KERPs Charge?
(d) Should this court seal the Confidential Supplement?

It was not disputed that the court has the jurisdiction and discretion to order a super priority charge in the context of
a CCAA proceeding. However, counsel to CEP submits that this is an exiraordinary measure, and that the onus is on
the party seeking such an order to satisfy the court that such an order ought to be awarded in the circumstances.

The affidavit of Peter A.M. Kalins, sworn January 5, 2012, provides information relating to the request to suspend
the payment of certain pension contributions. Paragraphs 14-28 read as follows:

14. The Timminco Entities sponsor the following three pension plans (collectively, the "Pension Plans"):

{a) the Retirement Pension Plan for The Haley Plant Hourly Employees of Timminco Metals, A Division of
Timminco Limited (Ontario Registration Number 0589648) (the "Haley Pension Plan");

(b) the Régime de rentes pour les employés non syndiqués de Silicium Bécancour Inc. (Québec Registra-
tion Number 26042) (the "Bécancour Non-Union Pension Plan"); and

(c) the Régime de rentes pour les employés syndiqués de Silicium Bécancour Inc. (Québec Registration
Number 32063) (the "Bécancour Union Pension Plan").

Haley Pension Plan

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 14

2012 CarswellOnt 1466, 2012 ONSC 948,95 C.C.P.B. 222,211 A.C.W.S. (3d) 881, 86 C.B.R. (5th) 171

15. The Haley Peusion plan, sponsored and administered by Timminco, applies to former hourly employees at
Timminco's magnesium facility in Haley, Ontario.

16. The Haley Pension Plan was terminated effective as of August 1, 2008 and accordingly, no normal cost con-
tributions are payable in connection with the Haley Pension Plan. As required by the Ontario Pension Benefils
Act (the "PBA"™), a wind-up valuation in respect of the Haley Pension Plan was filed with the Financial Services
Commission of Ontario ("FSCO") detailing the plan's funded status as of the wind-up date, and each year the-
reafter. As of August 1, 2008, the Haley Pension Plan was in a deficit position on a wind-up basis of
$5,606,700. The PBA requires that the wind-up deficit be paid down in equal annual installments payable an-
nually in advance over a period of no more than five years.

17. As of August 1, 2010, the date of the most recently filed valuation report, the Haley Pension Plan had a
wind-up deficit of $3,922,700. Contributions to the Haley Pension Plan are payable annually in advance every
August 1. Contributions in respect of the period from August 1, 2008 to July 31, 2011 totalling $4,712,400 were
remitted to the plan. Contributions in respect of the period from August 1, 2011 to July 31, 2012 were estimated
to be $1,598,500 and have not been remitted to the plan.

18. According to preliminary estimates calculated by the Haley Pension Plan's actuaries, despite Timminco hav-
ing made contributions of approximately $4,712,400 during the period from August 1, 2008 to July 31, 2011, as
of August 1, 2011, the deficit remaining in the Haley Pension Plan is $3,102,900.

Bécancour Non-Union Pension Plan

19. The Bécancour Non-Union Pension Plan, sponsored by BSI, is an on-going pension plan with both defined
benefit ("DB") and defined contribution provisions. The plan has four active membersand 32 retired and de-
ferred vested members {including surviving spouses).

20. The most recently filed actuarial valuation of the Bécancour Non-Union Pension Plan performed for funding
purposes was performed as of September 30, 2010. As of September 30, 2010,the solvency deficit in the Bécan-
cour Non-Union Pension Plan was $3,239,600.

21. In 2011, normal cost contributions payable to this plan totaled approximately $9,525 per month {or 16.8%
of payroll). Amortization payments owing to this plan totaled approximately $41,710 per month. All contribu-
tions in respect of the plan were paid when due in accordance with the Québec Supplemental Pension Plans Act
{the "QSPPA") and regulations.

Bécancour Union Pension Plan

22. The BSI-sponsored Bécancour Union Pension Plan is an on-going DB pension plan with two active mem-
bersand 98 retired and deferred vested members {including surviving spouses).

23. The most recently filed actuarial valuation performed for funding purposes was performed as of September
30, 2010. As of September 30, 2010, the solvency deficit in the Bécancour Union Pension Plan was $7,939,500.

24.Tn 2011, normal cost contributions payable to the plan totaled approximately $7,083 per month {or 14.7% of
payroll). Amortization payments owing to this plan totaled approximately $95,300 per month. All contributions
in respect of the plan were paid when due in accordance with the QSPPA and regulations.
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25. BSI unionized employees have the option to transfer their employment to QSLP, under the form of the ex-
isting collective bargaining agreement. In the event of such transfer, their pension membership in the Bécancour
Union Pension Plan will be transferred to the Quebec Silicon Union Pension Plan (as defined and described in
greater detail in the Initial Order Affidavit). Also, in the event that any BS1 non-union employees transfer em-
ployment to QSLP, their pension membership in the Bécancour Non-Union Pension Plan would be transferred
to the Quebec Silicon Non-Union Pension Plan (as defined and described in greater detail in the Initial Order
Affidavit). 1 am advised by Andrea Boctor of Stikeman Elliott LLP, counsel to the Timminco Entities, and do
verily believe that if all of the active members of the Bécancour Union Pension Plan and the Bécancour Non-
Union Pension Plan transfer their employment to QSLP, the Régie des rentes du Québec would have the author-
ity to order that the plans be wound up.

Pension Plap Deficiencies and the Timminco Entities' CCAA Proceedings

26. The assets of the Pension Plans have been severely impacted by market volatility and decreasing long-term
interest rates in recent years, resulting in increased deficiencies in the Pension Plans. As a result, the special
payments payable with respect to the Haley Plan also increased. As at 2010, total annual special payments for
the final three years of the wind-up of the Haley Pension Plan were $1,598,500 for 2010, $1,397,000 for 2011
and $1,162,000 for 2012, payable in advance annually every August 1. By contrast, in 2011 total annual special
payments to the Haley Pension Plan for the remaining two years of the wind-up increased to $1,728,700 for
each of 2011 and 2012,

Suspension of Certain Pension Contributions

27. As is evident from the Cashflow Forecast, the Timminco Entities do not have the funds necessary to make
any contributions to the Pension Plans other than (a) contributions in respect of normal cost, (b) contributions to
the defined contribution provision of the BSI Non-Union Pension Plan, and (¢} employee contributions de-
ducted from pay (together, the "Normal Cost Contributions"). Timminco currently owes approximately $1.6
million in respect of special payments to the Haley Pension Plan. In addition, assuming the Bécancour Non-
Union Pension Plan and the Bécancour Union Pension Plan are not terminated, as at January 31, 2012, the
Timminco Entities will owe approximately $140,000 in respect of amortization payments under those plans. If
the Timminco Entities are required to make the pension contributions other than Normal Cost Contributions
(the "Pension Contributions”), they will not have sufficient funds to continue operating and will be forced to
cease operating to the detriment of their stakeholders, including their employees and pensioners.

28. The Timminco Entities intend to make all normal cost contributions when due. However, management of
the Timminco Entities does not anticipate an improvement in their cashflows that would permit the making of
Pension Contributions with respect to the Pension Plans during these CCAA proceedings.

The Position of CEP and USW

Counsel to CEP submits that the super priority charge sought by the Timminco Entities would have the effect of
subordinating the rights of, infer alia, the pension plans, including the statutory. trusts that are created pursuant to the
QSPPA. In considering this matter, 1 have proceeded on the basis that this submission extends to the PBA as well.

In order to grant a super priority charge, counsel to CEP, supported by USW, submits that the Timminco Entities
must show that the application of provincial legislation "would frustrate the company's ability to restructure and
avoid bankruptcy". (See ndalex (Re), 2011 ONCA 265 at para. 181.)

Counsel to CEP takes the position that the evidence provided by the Timminco Entities falls short of showing the
necessity of the super priority charge. Presently, counsel contends that the Applicants have not provided any plan for
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the purpose of restructuring the Timminco Entities and, absent a restructuring proposal, the affected creditors, in-
cluding the pension plans, have no reason to believe that their interests will be protected through the issuance of the
orders being sought.

Counsel to CEP takes the position that the Timminco Entities are requesting extraordinary relief without providing
the necessary facts to justify same. Counsel further contends that the Timminco Entities must "wear two hats" and
act both in their corporate interest and in the best interest of the pension plan and cannot simply ignore their obliga-
tions to the pension plans in favour of the corporation. (See fndalex (Re), supra, at para. 129.)

Counsel to CEP goes on to submit that, where the "two hats" gives rise to a conflict of interest, if a corporation fa-
vours its corporate interest rather than its obligations to its fiduciaries, there will be consequences. In Indalex (Re),
supra, the court found that the corporation seeking CCAA protection had acted in a manner that revealed a conflict
with the duties it owed the beneficiaries of pension plans and ordered the corporation to pay the special payments it
owed the plans (See Indalex (Re), supra, at paras. 140 and 207.)

In this case, counsel to CEP submits that, given the lack of evidentiary support for the super priority charge, the risk
of conflicting interests and the importance of the Timminco Entities' fiduciary duties to the pension plans, the super
priority charge ought not to be granted.

Although counsel to CEP acknowledges that the court has the discretion in the context of the CCAA to make orders
that override provincial legislation, such discretion must be exercised through a careful weighing of the facts before
the court. Only where the applicant proves it is necessary in the context and consistent with the objects of the CCAA
may a judge make an order overriding provincial legislation. {(See fndalex (Re), supra, at paras. 179 and 189.)

In the circumstances of this case, counsel to CEP argues that the position of any super priority charge ordered by the
court should rank after the pension plans.

CEP also takes the position that the Timminco Entities’ obligations to the pension plans should not be suspended.
Counsel notes that the Timminco Entities have contractual obligations through the collective agreement and pension
plan documents to make contributions to the pension plans and, as well, the Timminco Entities owe statutory duties
to the beneficiaries of the pension funds pursuant to the QSPPA. Counsel further points out that s. 49 of the QSPPA
provides that any contributions and accrued interest not paid into the pension fund are deemed to be held in trust for
the employer.

In addition, counsel takes the position that the Court of Appeal for Ontario in Indalex (Re), supra, confirmed that, in
the context of Ontario legislation, all of the contributions an employee owes a pension fund, including the special
paymients, are subject to the deemed trust provision of the PBA.

In this case, counsel to CEP points out that the special payments the Timminco Entities seek to suspend in the
amount of $95,300 per month to the Bécancour Union Pension Plan, and of $47,743 to the Silicium Union Pension
Plan, are payments that are to be held in trust for the beneficiaries of the pension plans. Thus, they argue that the
Timminco Entities have a fiduciary obligation to the beneficiaries of the pension plans to hold the funds in frust.
Further, the Timminco Entities' request to suspend the special payments to the Bécancour Union Pension Plan and
the Quebec Silicon Union Pension Plan reveals that its interests are in conflict.

Counsel also submits that the Timminco Entities have not pointed to a particular reason, other than generalized li-
quidity problems, as to why they are unable to make special payments to their pension plans.

With respect to the KERPs, counsel to CEP acknowledges that the court has the power to approve a KERP, but the
court must only do so when it is convinced that it is necessary to make such an order. In this case, counsel contends

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 17

2012 CarswellOnt 1466, 2012 ONSC 948, 95 C.C.P.B. 222,211 A.C.W.5.(3d) 881, 86 C.B.R. (5th} 171

that the Timminco Entities have not presented any meaningful evidence on the propriety of the proposed KERPs.
Counsel notes that the Timminco Entities have not named the KERPs recipients, provided any specific information
regarding their involvement with the CCAA proceeding, addressed their replaceability, or set out their individual
bonuses. In the circumstances, counsel submits that it would be unfair and nequitable for the court to approve the
KERPs requested by the Timminco Entities.

Counsel to CEP's final submission is that, in the event the KERPs are approved, they should not be sealed, but rather
should be treated in the same manner as other CCAA documents through the Monitor. Alternatively, counsel to CEP
submits that a copy of the KERPs should be provided to the Respondent, CEP.

The Position of the Timminco Entities

At the time of the initial hearing, the Timminco Entities filed evidence establishing that they were facing severe li-
quidity issues as a result of, among other things, a low profit margin realized on their silicon metal sales due to a
high volume, long-term supply contract at below market prices, a decrease in the demand and market price for solar
grade silicon, failure to recoup their capital expenditures incurred in connection with the development of their solar
grade operations, and the inability to secure additional funding. The Timminco Entities also face significant pension
and environmental remediation legacy costs, and financial costs related to large outstanding debts.

[ accepted submissions to the effect that without the protection of the CCAA, a shutdown of operations was inevita-
ble, which the Timminco Entities submitted would be extremely detrimental to the Timminco Entities' employees,
pensioners, suppliers and customers.

As at December 31, 2011, the Timminco Entities’ cash balance was approximately $2.4 million. The 30-day consol-
idated cash flow forecast filed at the time of the CCAA application projected that the Timminco Entities would have
total receipts of approximately $5.5 million and total operating disbursements of approximately $7.7 million for net
cash outflow of approximately $2.2 million, leaving an ending cash position as at February 3, 2012 of an estimated
$157,000.

The Timminco Entities approached their existing stakeholders and third party lenders in an effort to secure a suitable
debtor-in-possession ("DIP") facility. The Timminco Entities existing stakeholders, Bank of America NA, 1Q, and
AMG Advance Metallurgical Group NV, have declined to advance any funds to the Timminco Entities at this time.
In addition, two third-party lenders have apparently refused to enter into negotiations regarding the provision of a
DIP Facility.[FN (]

The Monitor, in its Second Report, dated January 11, 2012, extended the cash forecast through to February 17, 2012.
The Second Report provides explanations for the key variances in actual receipts and disbursements as compared to
the January 2, 2012 forecast.

There are some timing differences but the Monitor concludes that there are no significant changes in the underlying
assumptions in the January 10, 2012 forecast as compared to the January 2, 2012 forecast.

The January 10 forecast projects that the ending cash position goes from positive to negative in mid-February.

Counsel to the Applicants submits that, based on the latest cash flow forecast, the Timminco Entities currently esti-
mate that additional funding will be required by mid-February in order to avoid an interruption in operations.

The Timminco Entities submit that this is an appropriate case in which to grant super priority to the Administration
Charge. Counsel subinits that each of the proposed beneficiaries will play a critical role in the Timminco Entities'
restructuring and it is unlikely that the advisors will participate in the CCAA proceedings unless the Administration
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Charge is granted to secure their fees and disbursements.

Statutory Authority to grant such a charge derives from s. 11.52(1) of the CCAA. Subsection 11.52(2) contains the
authority to grant super-priority to such a charge:

11.52(1) Court may order security or charge to cover certain costs — On notice to the secured creditors who are
likely to be affected by the security or charge, the court may make an order declaring that all or part of the
property of a debtor company is subject to a security or charge — in an amount that the court considers appro-
priate — in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the
monitor in the performance of the monitor's duties;

{b) any financial, legal or other experts engaged by the company for the purpose of proceedings under this
Act; and

(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that
the security or charge is necessary for their effective participation in proceedings under this Act.

11.52(2) Priority -—— This court may order that the security or charge rank in priority over the claim of any se-
cured creditor of the company.

Counsel also submits that the Timminco Entities require the continued involvement of their directors and officers in
order to pursue a successful restructuring of their business and/or fimances and, due to the significant personal expo-
sure associated with the Timminco Entities' liabilities, it is unlikely that the directors and officers will continue their
services with the Timminco Entities unless the D&O Charge is granted.

Statutory authority for the granting of a D&O charge on a super priority basis derives from s. 11,51 of the CCAA:

11.51(1) Security or charge relating to director's indemnification — On application by a debtor company and on
notice to the secured creditors who are likely to be affected by the security or charge, the court may make an or-
der declaring that all or part of the property of the company is subject to a security or charge — in an amount
that the court considers appropriate — in favour of any director or officer of the company to indemnify the di-
rector or officer against obligations and liabilities that they may incur as a director or officer of the company af-
ter the commencement of proceedings under this Act.

(2) Priority — The court may order that the security or charge rank in priority over the claim of any secured
creditor of the company.

(3) Restriction — indemnification insurance — The court may not make the order if in its opinion the company
could obtam adequate indemnification insurance for the director or officer at a reasonable cost.

{4) Negligence, misconduct or fault — The court shall make an order declaring that the security or charge does
not apply in respect of a specific obligation or liability incurred by a director or officer if in its opinion the obli-
gation or liability was incurred as a result of the director's or officer's gross negligence or wilful misconduct or,
in Quebec, the director's or officer's gross or intentional fault.

Analysis
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(i) Administration Charge and D&O Charge
It seems apparent that the position of the unions' is in direct conflict with the Applicants’ positions.

The position being put forth by counsel to the CEP and USW is clearly stated and is quite understandable. However,
in my view, the position of the CEP and the USW has to be considered in the context of the practical circumstances
facing the Timminco Entities. The Timminco Entities are clearly insolvent and do not have sufficient reserves to
address the funding requirements of the pension plans.

Counsel to the Applicants submits that without the relief requested, the Timminco Entities will be deprived of the
services being provided by the beneficiaries of the charges, to the company's detriment. I accept the submissions of
counsel to the Applicants that it is unlikely that the advisors will participate in the CCAA proceedings unless the
Administration Charge is granted to secure their fees and disbursements. I also accept the evidence of Mr. Kalins
that the role of the advisors is critical to the efforts of the Timminco Entities to restructure. To expect that the advi-
sors will take the business risk of participating in these proceedings without the security of the charge is neither rea-
sonable nor realistic.

Likewise, I accept the submissions of counsel to the Applicants to the effect that the directors and officers will not
continue their service without the D&O Charge. Again, in circumstances such as those facing the Timminco Enti-
ties, it is neither reasonable nor realistic to expect directors and officers to continue without the requested form of
protection.

It logically follows, in my view, that without the assistance of the advisors, and in the anticipated void caused by the
lack of a governance structure, the Timminco Entities will be directionless and unable to effectively proceed with
any type or form of restructuring under the CCAA.

The Applicants argue that the CCAA overrides any conflicting requirements of the QSPPA and the BPA.

Counsel submits that the general paramountcy of the CCAA over provincial legislation was confirmed in ATB _Fi-
nancial v. Metealf & Manstield Aliernative Investment I Corp.. (2008). 45 CB.R. (5™) 163 (Ont. C.A )} at para. 104,
In addition, in Nortel Networks Corporation (Rej, the Court of Appeal held that the doctrine of paramountcy applies
either where a provincial and a federal statutory position are in conflict and cannot both be complied with, or where
complying with the provincial law will have the effect of frustrating the purpose of the federal law and therefore the
intent of Parliament. See Norrel Networks Corporation (Re), (2009), 59 C.B.R. (5™ 23 (Ont. C.A)),

It has long been stated that the purpose of the CCAA is to facilitate the making of a compromise or arrangement
between an insolvent debtor company and its creditors, with the purpose of allowing the business to continue. As the
Court of Appeal for Ontario stated in Srelco fuc., (Re} (2005), 75 O.R. (3d) 5, at para. 36:

In the CCAA context, Parliament has provided a statutory framework to extend protection to a company while it
holds its creditors at bay and attempts to negotiate a compromised plan of arrangement that will enable it to
emerge and continue as a viable economic entity, thus benefiting society and the company in the long run, along
with the company's creditors, shareholders, employees and other stakeholders. The s. 11 discretion is the engine
that drives this broad and flexible statutory scheme...

Further, as I indicated in Nortel Networks Corporation (Re), (2009}, 55 C.B.R. ( 5™ 229 (Ont. §.C.).), this purpose
continues to exist regardless of whether a company is actuaily restructuring or is continuing operations during a
sales process in order to maintain maximum value and achieve the highest price for the benefit of all stakeholders.
Based on this reasoning, the fact that Timminco has not provided any plan for restructuring at this time does not
change the analysis.
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The Court of Appeal in Indalex Ltd. (Rej (2011), 75 C.B.R. (5™ 19 (Ont. C.A.) confirmed the CCAA court's ability
to override conflicting provisions of provincial statutes where the application of the provincial legislation would
frustrate the company's ability to restructure and avoid bankruptcy. The Court stated, inter afia, as follows (begin-
ning at paragraph 176):

The CCAA court has the authority to grant a super-priority charge to DIP lenders in CCAA proceedings. 1 fully
accept that the CCAA judge can make an order granting a super-priority charge that has the effect of overriding
provincial legislation, including the PBA. ... '

What of the contention that recognition of the deemed trust will cause DIP lenders to be unwilling to advance
funds in CCAA proceedings? 1t is important to recognize that the conclusion 1 have reached does not mean that
a finding of paramountcy will never be made. That determination must be made on a case by case basis. There
may well be situations in which paramountcy is invoked and the record satisfies the CCAA judge that applica-
tion of the provincial legislation would frustrate the company's ability to restructure and avoid bankruptcy.

The Timminco Entities seek approval to suspend Special Payments in order to maintain sufficient liquidity to con-
tinue operations for the benefit of all stakeholders, including employees and pensioners. 1t is clear that based on the
January 2 forecast, as modified by the Second Report, the Timminco Entities have insufficient liquidity to make the
Special Payments at this time.

Counsel to the Timminco Entities submits that where it is necessary to achieve the objective of the CCAA, the court
has the jurisdiction to make an order under the CCAA granting, in the present case, super priority over the Encum-
brances for the Administration Charge and the D&O Charge, even if such an order conflicts with, or overrides, the
QQSPPA or the PBA.

Further, the Timminco Entities submit that the doctrine of paramountcy is properly invoked in this case and that the
court should order that the Administration Charge and the D&O Charge have super priority over the Encumbrances
in order to ensure the continued participation of the beneficiaries of these charges in the Timminco Entities’ CCAA
proceedings.

The Timminco Entities also submit that payment of the pension contributions should be suspended. These special
(or amortization) payments are required to be made to liquidate a going concern or solvency deficiency in a pension
plan as identified in the most recent funding valuation report for the plan that is filed with the applicable pension
regulatory authority. The requirement for the employer to make such payments is provided for under applicable pro-
vincial pension minimum standards legislation.

The courts have characterized special (or amortization) payments as pre-filing obligations which are stayed upon an
initial order being granted under the CCAA, (See AbitibiBowater Inc., (Re) (2009) 57 CB.R. (3™ 285 (Q.8.C.y;
Collins & Aikman Automotive Canada Inc. (2087), 37 C.B.R. (5"1) 282 (Ont. S.C.1.Y and Fraser Papers inc. (Re)
(2009), 55 C.B.R. {5 217 (Ont. $.C.J.).

I accept the subinission of counsel to the Applicants to the effect that courts in Ontario and Quebec have addressed
the issue of suspending special (or amortization) payments in the context of a CCAA restructuring and have ordered
the suspension of such payments where the failure to stay the obligation would jeopardize the business of the debtor
company and the company's ability to restructure.

The Timminco Entities also submit that there should be no director or officer liability incurred as a result of a court-

© 2012 Thomson Reuters. No Claim te Orig. Govt. Works



Page 21

2012 CarswellOnt 1466, 2012 ONSC 948, 95 C.C.P.B. 222,211 A.C.W.5. (3d) 881, 86 C.B.R. (5th) 171

ordered suspension of payment of pension contributions. Counsel references Fraser Papers, where Pepall J. stated:

Given that I am ordering that the special payments need not be made during the stay period pending further or-
der of the Court, the Applicants and the officers and directors should not have any liability for failure to pay
them in that same period. The latter should be encouraged to remain during the CCAA process so as to govern
and assist with the restructuring effort and should be provided with protection without the need to have recourse
to the Director's Charge.

Importantly, Fraser Papers also notes that there is no priority for special payments in bankruptcy. In my view, it
follows that the employees and former employees are not prejudiced by the relief requested since the likely outcome
should these proceedings fail is bankruptcy, which would not produce a better result for them. Thus, the "two hats"
doctrine from Indalex (Re), supra, discussed earlier in these reasons at [20], would not be infringed by the relief
requested. Because it would avoid bankruptey, to the benefit of both the Timminco Entities and beneficiaries of the
pension plans, the relief requested would not favour the interests of the corporate entity over its obligations to its
fiduciaries.

Counsel to the Timminco Entities submits that where it is necessary to achieve the objective of the CCAA, the court
has the jurisdiction to make an order under the CCAA suspending the payment of the pension contributions, even if
such order conflicts with, or overrides, the QSPPA or the PBA,

The evidence has established that the Timminco Entities are in a severe liquidity crisis and, if required to make the
pension contributions, will not have sufficient funds to continue operating. The Timminco Entities would then be
forced to cease operations to the detriment of their stakeholders, including their employees and pensionets.

On the facts before me, | am satisfied that the application of the QSPPA and the PBA would frustrate the Timininco
Entities ability to restructure and avoid bankruptcy. Indeed, while the Timminco Entities continue to make Normal
Cost Contributions to the pension plans, requiring them to pay what they owe in respect of special and amortization
payments for those plans would deprive them of sufficient funds to continue operating, forcing them to cease opera-
tions to the detriment of their stakeholders, including their employees and pensioners.

In my view, this is exactly the kind of result the CCAA is intended to avoid. Where the facts demonstrate that order-
ing a company to make special payments i accordance with provincial legislation would have the effect of forcing
the company into bankruptcy, it seems to me that to make such an order would frustrate the rehabilitative purpose of
the CCAA. In such circumstances, therefore, the doctrine of paramountcy is properly invoked, and an order sus-
pending the requirement to make special payments is appropriate (see ATB Financial and Nortel Networks Corpora-
tion (Re)).

In my view, the circumstances are such that the position put forth by the Timminco Entities must prevail. T am satis-
fied that bankruptcy is not the answer and that, in order to ensure that the purpose and objective of the CCAA can be
fulfilled, it is necessary to invoke the doctrine of paramountcy such that the provisions of the CCAA override those
of QSPPA and the PBA.

Thete is a clear inter-relationship between the granting of the Administration Charge, the granting of the D&O
Charge and extension of protection for the directors and officers for the company's failure to pay the pension contri-
butions.

In my view, in the absence of the court granting the requested super priority and protection, the objectives of the
CCAA would be frustrated. It is not reasonable to expect that professionals will take the risk of not being paid for
their services, and that directors and officers will remain if placed in a compromised position should the Timminco
Entities continue CCAA proceedings without the requested protection, The outcome of the failure to provide these
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respective groups with the requested protection would, in my view, result in the overwhelming likelihood that the
CCAA proceedings would come to an abrupt halt, followed, in all likelihood, by bankruptcy proceedings.

If bankruptcy results, the outcome for employees and pensioners is certain. This alternative will not provide a better
result for the employees and pensioners. The lack of a desirable alternative to the relief requested only serves to
strengthen my view that the objectives of the CCAA would be frustrated if the relief requested was not granted.

For these reasons, [ have determined that it is both necessary and appropriafe to grant super priority to both the Ad-
ministrative Charge and D&O Charge.

I have also concluded that it is both necessary and appropriate to suspend the Timminco Entities’ obligations to
make pension contributions with respect to the Pension Plans. In my view, this determination is necessary to allow
the Timminco Entities to restructure or sell the business as a going concern for the benefit of all stakeholders.

I am also satisfied that, in order to encourage the officers and directors to remain during the CCAA proceedings, an
order should be granted relieving themn from any liability for the Timminco Entities' failure to make pension contri-
butions during the CCAA proceedings. At this point in the restructuring, the participation of its officers and directors
is of vital importance to the Timminco Entities.

(i) The KERPs

Turning now to the issue of the employee retention plans (KERPs), the Timminco Entities seek an order approving
the KERPs offered to certain employees who are considered critical to successful proceedings under the CCAA.

In this case, the KERPs have been approved by the board of directors of Timminco. The record indicates that in the
opinion of the Chief Executive Officer and the Special Committee of the Board, all of the KERPs participants are
critical to the Timminco Entitles' CCAA proceedings as they are experienced employees who have played central
roles in the restructuring initiatives taken to date and will play critical roles in the steps taken in the future. The total
amount of the KERPs in question is $269,000. KERPs have been approved in numerous CCAA proceedings where
the retention of certain employees has been deemed critical to a successful restructuring. See Nortel Networks Cor-
poration (Re), (2009 0., No. 1044 (S.C.1.), Grant Forest Products Inc. (Re). {20091 57 C.B.R. (3™ 128 {Ont.
S.C.1) [Commercial List], and Canwest Global Communications Corp, (Rej. {2009) 59 C.B.R. (5" 72 (Ont. S.C.1.).

In Grant Forest Products, Newbould J. noted that the business judgment of the board of directors of the debtor
company and the monitor should rarely be ignored when it comes to approving a KERP charge.

The Monitor also supports the approval of the KERPs and, following review of several court-approved retention
plans in CCAA proceedings, is satisfied that the KERPs are consistent with the current practice for retention plans in
the context of a CCAA proceeding and that the quantum of the proposed payments under the KERPs are reasonable
in the circumstances.

I accept the submissions of counsel to the Timminco Entities. I am satisfied that it is necessary, in these circums-~
tances, that the KERPs participants be incentivized to remain in their current positions during the CCAA process. In
my view, the continued participation of these experienced and necessary employees will assist the company in its
objectives during its restructuring process. If these employees were not to remain with the company, it would be
necessary to replace them. It is reasonable to conclude that the replacement of such employees would not provide
any substantial economic benefits to the company. The KERPs are approved.

The Timminco Entities have also requested that the court seal the Confidential Supplement which contains copies of
the unredacted KERPs, taking the position that the KERPs contain sensitive personal compensation information and
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that the disclosure of such information would compromise the commercial interests of the Timminco Entities and
harm the KERPs participants. Further, the KERPs participants have a reasonable expectation that their names and
salary information will be kept confidential. Counsel relies on Sierra Club of Canada v. Canada (Minister of
Finance), [2002] 2 § C.R. 522 at para. 53 where lacobucci J. adopted the following test to determine when a sealing
order should be made:

A confidentiality order under Rule 151 should only be granted when:

(a) such an order is necessary in order to prevent serious risk to an important interest, including a commer-
cial interest, in the context of litigation because reasonable alternative measures will not prevent the risk;
and

(b) the salutary effects of the confidentiality order, including the effects on the right of civil litigants to a
fair trial, outweigh the deleterious effects, including the effects on the right to free expression, which in this
context includes the public interest in open and accessible court proceedings.

CEP argues that the CCAA process should be open and transparent to the greatest extent possible and that the
KERPs should not be sealed but rather should be treated in the same manner as other CCAA documents through the

Monitor. In the alternative, counsel to the CEP submits that a copy of the KERPs should be provided to the Respon-
dent, CEP.

In my view, at this point in time in the restructuring process, the disclosure of this personal information could com-
promise the commercial interests of the Timminco Entities and cause harm to the KERP participants. It is both ne-
cessary and important for the parties to focus on the restructuring efforts at hand rather than to get, in my view, po-
tentially side-tracked on this issue. In my view, the Confidential Supplement should be and is ordered sealed with
the proviso that this issue can be revisited in 45 days.

Disposition
In the result, the motion is granted. An order shall issue:

(a) suspending the Timminco Entities' obligation to make special payments with respect to the pension plans (as
defined in the Notice of Motion);

{b) granting super priority to the Administrative Charge and the D&O Charge;
(c) approving the KERPs and the grant of the KERP Charge;

{d) authorizing the sealing of the Confidential Supplement to the First Report of the Monitor.

MORAWETZ J.
Date: February 2, 2012

ENI In a subsequent motion relating to approval of a DIP Facility, the Timminco Entities acknowledged they had
reached an agreement with a third-party lender with respect to providing DIP financing, subject to court approval.
Further argument on this motion will be heard on February 6, 2012,
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Hartford Computer Hardware Inc., Re
In the Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C 36, as Amended

Application of Hartford Computer Hardware, Inc. Under Section 46 of the Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C 36, as Amended

In the Matter of Certain Proceedings Taken in the United States Bankruptcy Court for the Northern District of T1li-
nois Eastern Division with Respect to

Re: Hartford Computer Hardware, Inc., Nexicore Services, LLC, Hartford Computer Group, Inc. and Hartford
Computer Government, Inc., (Collectively, the "Chapter 11 Debtors"), Applicants

Ontario Superior Court of Justice [Commercial List]
Morawetz J.

Heard: February 1, 2012
Judgment: February 1, 2012
Docket: CV-11-9514-00CL

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.
Counsel: Kyla Mahar, John Porter, for Chapter 11 Debtors
Adrienne Glen, for FT1 Consulting Canada, Inc., Information Officer
Jane Dietrich, for Avnet Inc.
Subject: Civil Practice and Procedure; Insolvency; Corporate and Commercial; International
Bankruptcy and insolvency --- Practice and procedure in courts — Orders — Miscellaneous

Chapter 11 proceedings were commenced in U.S. Court by Chapter 11 debtors — Chapter 11 proceeding was rec-
ognized as foreign main proceeding under Companies' Creditors Amrangement Act — U.S. Court made various or-
ders, including final DIP facility order which contained partial "roll up” provision wherein all cash collateral in pos-
session or control of Chapter 11 debtors on or after petition date was deemed to have been remitted to pre-petition
secured lender for appiication to and repayment of pre-petition revolving debt facility with corresponding borrowing
under DIP facility — Foreign representative of Chapter 11 debtors brought motion under s. 49 of Act for recognition
and implementation in Canada of final utilities order, bidding procedures order, and final DIP facility order — Mo-
tion granted — Utilities order and bidding procedures order were routine, and it was appropriate to recognize them
— Recognition of final DIP facility order was necessary for protection of debtor company's property and for inter-
ests of creditors — Final DIP facility order was granted by U.S. Court — In circumstances, there was no basis for
present court to second guess decision of U.S. Court — Final DIP facility order did not raise any public policy is-
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sues.
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous

Recognition of orders made in U.S. Chapter 11 proceedings — Chapter 11 proceedings were commenced in U.S.
Court by Chapter 11 debtors — Chapter 11 proceeding was recognized as foreign main proceeding under Compa-
nies' Creditors Arrangement Act — U.S. Court made various orders, including final DIP facility order which con-
tained partial "roll up" provision wherein all cash collateral in possession or control of Chapter 11 debtors on or after
petition date was deemed to have been remitted to pre-petition secured lender for application to and repayment of
pre-petition revolving debt facility with corresponding borrowing under DIP facility — Foreign representative of
Chapter 11 debtors brought motion under s. 49 of Act for recognition and implementation in Canada of final utilities
order, bidding procedures order, and final DIP facility order — Motion granted — Utilities order and bidding proce-
dures order were routine, and it was appropriate to recognize them — Recognition of final DIP facility order was
necessary for protection of debtor company's property and for interests of creditors — Final DIP facility order was
granted by U.S. Court — In circumstances, there was no basis for present court to second guess decision of U.S.
Court — Final DIP facility order did not raise any public policy issues.

Statutes considered:
Companies' Creditors Arrangement Act, R.5.C. 1985, ¢. C-36
Generally — referred to
Pt. IV — referred to
s. 11.2 [en. 1997, c. 12, s. 124] — referred to
5. 49 — pursuant to
s. 61(2) — considered

MOTION by foreign representative for recognition and implementation in Canada of orders of U.S. Bankruptcy
Court made in Chapter 11 proceedings.

Morawetz J.:

1 Hartford Computer Hardware, Inc. ("Hartford"), on its own behalf and in its capacity as foreign representative
of Chapter 11 Debtors (the "Foreign Representative”) brought a motion under s. 49 of the Companies’ Creditors
Arrangement Act (the "CCA4A™) for recognition and implementing m Canada the following Orders of the United
States Bankruptcy Court for the Northern District of Illinois Eastern Division (the "U.S. Court") made in the pro-
ceedings commenced by the Chapter 11 Debtors:

(i) the Final Utilities Order;
(ii) the Bidding Procedures Order;
(iii) the Final DIP Facility Order.

(collectively, the U.S. Orders")
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2 On December 12, 2011, the Chapter 11 Debtors commenced the Chapter 11 proceeding. The following day, 1
made an order granting certain interim relief to the Chapter 11 Debtors, including a stay of proceedings. On Decem-
ber 15,2011, the U.S. Court made an order authorizing Hartford to act as the Foreign Representative of the Chapter
17 Debtors, On December 21, 2011, I made two orders, an Initial Recognition Order and a Supplemental Order that,
among other things:

(i) declared the Chapter 11 proceedings to be a "foreign main proceeding” pursuant to Part IV of the CCA4;
(ii} recognized Hartford as the Foreign Representative of the Chapter 11 Debtors;

(iii) appointed FTI as Information Officer in these proceedings;

(iv) granted a stay of proceedings;

(v) recognized and made effective in Canada certain "First Day Orders" of the U.S. Court including an Interim
Utilities Order and Interim DIP Facility Order.

3 On January 26, 2012, the U.S. Court made the U.S. Orders.

4 The Foreign Representative is of the view that recognition of the U.S. Orders is necessary for the protection of
the Chapter 11 Debtors’ property and the interest of their creditors.

5 The affidavit of Mr. Mittman and First Report of the Information Officer provide details with respect to the
hearings in the U.S. Court on January 26, 2012 which resulted in the U. S. Court granting the U.S. Orders. The Utili-
ties Order and the Bidding Procedures Order are relatively routine in nature and it is, in my view, appropriate to rec-
ognize and give effect to these orders.

6 With respect to the Final DIP Facility Order, it is noted that paragraph 6 of this Order contains a partial "roll
up" provision wherein all Cash Collateral in the possession or control of Chapter 11 Debtors on December 12, 2011
(the "Petition Date") or coming into their possession after the Petition Date is deemed to have been remitted to the
Pre-petition Secured Lender for application to and repayment of the Pre-petition revolving debt facility with a cor-
responding borrowing under the DIP Facility.

7 In making the Final DIP Facility Order, the Information Officer reports that the U.S. Court found that good
cause had been shown for entry of the Final DIP Facility Order, as the Chapter 11 Debtors' ability to continue to use
Cash Collateral was necessary to avoid immediate and irreparable harm to the Chapter 11 Debtors and their estates.

8 The granting of the Final DIP Facility Order was supported by the Unsecured Creditors’ Committee. Certain
objections were filed but the Order was granted after the U.S. Court heard the objections.

9 The Information Officer reports that Canadian unsecured creditors will be treated no less favourably than U.S.
unsecured creditors. Further, since a number of Canadian unsecured creditors are employees of the Chapter 11 Deb-
tors, these creditors benefit from certain priority claims which they would not be entitled to under Canadian insol-
vency proceedings.

10 The Information Officer and Chapter 11 Debtors recognize that in CCAA proceedings, a partial "roll up”
provision would not be permissible as a result of s. 11.2 of the CCAA4, which expressly provides that a DIP charge
may not secure an obligation that exists before the Initial Order is made.
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11 Section 49 of the CCAA provides that, in recognizing an order of a foreign court, the court may make any
order that it considers appropriate, provided the court is satisfied that it is necessary for the protection of the debtor
company's property or the interests of the creditor or creditors.

12 It is necessary, in my view, to emphasize that this is a motion to recognize an order made in the "foreign
main proceeding”. The Final DIP Facility Order was granted after a hearing in the U.S. Court. Further, it appears
from the affidavit of Mr. Mittman that, as of the end of December 2011, the Chapter 11 Debtors had borrowed $1
million under the Interim DIP Facility. The Cash Collateral on hand as of the Petition Date was effectively spent in
the Chapter 11 Debtors' operations and replaced with advances under the Interim DIP Facility in December 2011
such that all cash in the Chapter 11 Debtors' accounts as of the date of the Final DIP Facility Order were proceeds
from the Interim DIP Facility.

13 The Information Officer has reported that, in the circumstances, there will be no material prejudice to Cana-
dian creditors if this court recognizes the Final DIP Facility, and that nothing is being done that is contrary to the
applicable provisions of the CCAA. The Information Officer is of the view that recognition of the Final DIP Facility
Order is appropriate in the circumstances.

14 A significant factor to take into account is that the Final DIP Facility Order was granted by the U.S. Court. In
these circumstances, 1 see no basis for this court to second guess the decision of the U.S. Court.

15 Based on the foregoing, | have concluded that recognition of the Final DIP Facility Order is necessary for the
protection of the debtor company's property and for the interests of the creditors.

16 In making this determination, T have also taken into account the provisions of s. 61(2) of the CCA4 which is
the public policy exception. This section reads: "Nothing in this Part prevents the court from refusing to do some-
thing that would be contrary to public policy™.

17 The public policy exception has its origins in the UNCITRAL Model Law on Cross-Border Insolvency. Ar-
ticle 6 of the Model Law provides: "Nothing in this Law prevents the court from refusing to take an action governed
by this Law if the action would be manifestly contrary to the public policy of this State". It is also important to note

that the Guide to Enactment of the UNCITRAL Model Law on Cross-Border Insolvency (paragraphs 86-89) makes
specific referance to the fact that the public policy exceptions should be interpreted restrictively.

18 I am in agreement with the commentary in the Guide to Enactment to the effect that s. 61(2) should be inter-
preted restrictively. The Final DIP Facility Order does not, in my view, raise any public policies issues.

19 I am satistied that it is appropriate to grant the requested relief. The motion is granted and an order has been
signed in the form requested to give effect to the foregoing.

Motion granted.

END OF DOCUMENT
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Indalex Ltd., Re
In the Matter of the Companies' Creditors Arrangement Act, R.8.C., ¢. C-30, as amended

And In the Matter of a Plan of Compromise or Arrangement of Indalex Limited, Indalex Holdings (B.C.) Ltd.,
6326765 Canadian Inc. and Novar Inc. (Applicants)

Ontario Superior Court of Justice [Commercial List]
Morawetz J.

Heard: Aprii 8, 2009
Judgment: April 8, 2009
Docleet: CV-09-8122-00CL

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.
Counsel: Linc Rogers, Katherine McEachern for Applicants
Wael Rostom for JPMorgan Chase Bank (N.A.} as Pre-petition Agent, DIP Agent for Proposed DIP Lenders
Ashley Taylor for FTT Consulting Canada ULC, Monitor
Subject: Insolvency

Bankruptcy and insolvency --- Proposal — Companies’ Creditors Arrangement Act — Arrangements — Approval
by court — Miscellaneous issues

I Ltd. was involved in Companies' Creditors Arrangement Act proceedings — 1 Ltd. brought motion for approval of
Debtor-In-Possession ("DIP") financing, pursuant to credit agreement with its US parent and its affiliates, and for
post-filing guarantee — Motion granted — DIP financing was required — Structure of DIP credit agreement was
reasonable — Modifications proposed were appropriate.

Cases considered by Meorgwetz J.:

A & M Cookie Co. Canada, Re(2008), 49 C.B.R. (5th) 188. 2008 CarswellOnt 7136 (Ont. S.C.J. [Commercial
List]) — followed

InterTAN Canada Ltd., Re (2008), 49 C.B.R. (5th) 248, 2008 CarswellOnt 8040 (Ont. S.C.J. [Commercial List])
— followed

Intertan Canada Ltd,, Re (2009), 49 C.B.R. (5th) 232, 2009 CarswellOnt 324 (Ont. 8.C.J. [Commercial List])
— referred to
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Pliant Corp. of Canada Ltd, Re (March 24, 2009), Doc. 09-CL-8007 (Ont. S.C.J.) — followed

Smurfit-Stone Container Inc., Re (2009}, 50 C.B.R. (5th) 71, 2009 CarswellOnt 391 (Ont. 8.C.J. [Commercial
List]) — followed

Statutes considered:
Comparies' Creditors Arrangement Act, R.8.C. 1985, c. C-36
Generally — referred to

MOTION by company invelved in Companies’ Creditors Arrangement Act proceedings for approval of debtor-in-
possession financing and for post-filing guarantee.

Morawerz J. (Orally):

1 On April 8, 2009, the record was endorsed as follows: "Order granted in the form presented, as amended.
Brief reasons will follow." These are those reasons.

2 The Applicants brought this motion for:

(i) the approval of debtor-in-possession financing ("DIP Financing") pursuant to a Credit Agreement (the
"DIP Credit Agreement") among the Applicants, their U.S. parent and its affiliates (collectively, ("Indalex
U.S.") and together with the Applicants, (collectively, the "Indalex Group")) and JPMorgan Chase Bank
{(N.A)) ("JPMorgan™), in its capacity as Administrative Agent for the Lenders (collectively, the "DIP Lend-
ers") and

(ii) the approval of a secured guarantee granted by the Applicants in favour of the DIP Lenders, guarantee-
ing the obligations of Indalex U.S. under the DIP Credit Agreement (the "Post-Filing Guarantee").

3 Counsel to the Applicants submits that the purpose of these CCAA proceedings is to preserve value for a
broad cross-section of stakeholders of the Applicants including their employees, customers, business partners, sup-
pliers and secured and other creditors and that in order to accomplish this goal, the Applicants need stable and relia-
ble access to DIP Financing. Counsel further submits that one of the pre-conditions to obtaining such financing is
that the Applicants provide a guarantee (the "Post-Filing Guarantee") of the obligations of Indalex U.S. Indalex U.S.
is currently subject to Chapter 11 proceedings.

4 Counsel to the Applicants further submits that the authorization of DIP Financing and the Post-Filing Guaran-
tee is reasonable, appropriate and justified in the circumstances and that DIP Financing is necessary to preserve the
opportunity to seek a viable growing concern solution and that sufficient safegnards are in place to protect the pre-
filing collateral position of the Applicants' unsecured creditors and any potential prejudice in connection with the
granting of the Post-Filing Guarantee is substantially outweighed by the potential benefit to stakeholders, derived
from the DIP Financing.

5 The relevant facts, in support of the requested relief, are set out at paragraph 4 of the factum submitted by
counsel to the Applicants.

6 The record has established, in my view, that DIP financing is required. However, prior to approving the DIP
Financing pursuant to the DIP Credit Agreement, it is necessary to consider a number of factors which include the
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benefit the Applicants will receive from the DIP Facility and the collateral that is charged to secure the DIP Facility.
See Intertan Canada Ltd., Re (2009}, 49 C.B.R. (5th) 232 (Ont. 5.C.J. [Commercial List}). In this case, the proposed
coliateral being provided to the DIP Lenders includes a secured guarantee of the Applicants in favour of the DIP
Lenders, guaranteeing the obligations of Indalex U.S. under the DIP Credit Agreement.

7 The situation in which proposed DIP financing has been conditional on a guarantee by the Canadian debtor of
the U.S. debtors' obligations has recently been considered by this court in 4 & M Cookie Co. Canada, Re (2008). 49
C.B.R. (5th) 188 (Ont. S.C.J. [Commercial List]), /nterTAN Canada Ltd, Re_(2008). 49 CB.R. (5th} 248 (Ont.
8.C.J. [Commercial List]), Smurfii-Stone Container Inc.. Re, (January 27, 2009, CV-09-7966-00CL), [2009 Cars-
wellOnt 391 (Ont. S.C.J. [Commercial List])] and Pliant Corp. of Canada Ltd., Re (March 24, 2009), Doc. 09-Cl.-
8007 (Ont. S.C.1.).

8 These cases have established that the following factors are relevant in determining the appropriateness of au-
thorizing a guarantee in connection with a DIP facility:

{a) the need for additional financing by the Canadian debtor to support a going concern restructuring;
(b) the benefit of the breathing space afforded by CCAA protection;

{c) the availability (or lack fhereoﬂ of any financing alternatives, including the availability of alternative
terms to those proposed by the DIP lender;

(d) the practicality of establishing a stand-alone solution for the Canadian debtors;

{e) the contingent nature of the liability of the proposed guarantee and the likelihood that it will be called
on;

(f) any potential prejudice to the creditors of the entity if the request is approved, including whether unse-
cured creditors are put in any worse position by the provision of a cross-guarantee of a foreign affiliate than
as existed prior to the filing, apart from the impact of the super-priority status of new advances to the deb-
tor under the DIP financing;

{(g) the benefits that may accrue to the stakeholders if the request is approved and the prejudice to those
stakeholders if the request is denied; and

(h) a balancing of the benefits accruing to stakeholders generally against any potential prejudice to credi-
tors.

9 In this case, { am satisfied that the Applicants have established the following:

{a) the Applicants are in need of the additional financing in order to support operations during the period of
a going concern restructuring;

(b) there is a benefit to the breathing space that would be afforded by the DIP Financing that will permit the
Applicants to identify a going concern solution;

(c) there is no other alternative available to the Applicants for a going concern solution,;

{d) a stand-alone solution is impractical given the integrated nature of the business of Indalex Canada and
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Indalex U.S.;

(e) given the collateral base of lndalex U.S., the Monitor is satisfied that it is unlikely that the Post-Filing
Guarantee with respect to the U.S. Additional Advances will ever be called and the Monitor is also satisfied
that the benefits to stakeholders far outweighs the risk associated with this aspect of the Post-Filing Guar-
antee;

(f) the benefit to stakeholders and creditors of the DIP Financing outweighs any potential prejudice to un-
secured creditors that may arise as a result of the granting of super-priority secured financing against the
assets of the Applicants;

(g) the Pre-Filing Security has been reviewed by counsel to the Monitor and it appears that the unsecured
creditors of the Canadian debtors will be in no worse position as a result of the Post-Filing Guarantee than
they were otherwise, prior to the CCAA filing, as a result of the limitation of the Canadian guarantee set
forth in the draft Amended and Restated Initial Order (see [10] and [11] below); and

{h) the balancing of the prejudice weighs in favour of the approval of the DIP Financing.

10 The Monitor also filed a report in respect of the motion. The Monitor indicated that it was concerned that any
DIP structure securing the Canadian Pre-Filing Guarantee via court-ordered charge could potentially prejudice Ca-
nadian stakeholders by pre-determining the issue of the validity and enforceability of the Canadian Pre-Filing Guar-
antee. As aresult of the concerns raised by the Monitor, the Applicants and the Senior Secured Creditors addressed
the situation, the details of which are set out at paragraph 25 of the Monitor's First Report.

11 As stated at paragraph 26 of the Monitor's Report, the intent of the structure is for the Senior Secured Lend-
ers to obtain the benefit of Court-ordered charges securing the DIP Financing and the cross-gnarantees of the U.S.
Additional Advances and the Canadian Additional Advances while maintaining the sratus guo vis-a-vis the Cana-
dian Pre-Filing Guarantee.

12 The Monitor's Report also summarizes the DIP Credit Agreement. The DIP Credit Agreement provides a
maximum facility of up to $84.6 million and the Applicants may draw up to $24.36 million, and the U.S. Debtors
are able to borrow the balance, in each case subject to margin availability under borrowing-based calculations for
the Applicants and the U.S. Debtors.

13 Counsel to the Monitor has reviewed the security of the Senior Secured Lenders, other than the Canadian
Pre-Filing Guarantee and has provided an opinion to the Monitor which states that, subject to the assumptions and
qualifications contained therein, the Senior Secured Lenders' security is valid and enforceable and ranks in priority
to other claims with respect to accounts and inventory.

14 The Monitor has also referenced that maintaining business operations is in the interests of all stakeholders as
it will afford the Applicants the opportunity to develop a viable restructuring plan designed to maximize recoveries
for all stakeholders and furthermore, maintaining operations continues the employment of approximately 750 people
as well as providing ongoing business for suppliers and customers. The Monitor has also reported that if the Appli-
cants' request for approval of the DIP Agreement was to be denied, the Applicants would be unable to continue op-
erations, both likely resulting in the forced liquidation of the assets to the detriment of creditors, employees, suppli-
ers and customers.

15 The Monitor also considered the potential prejudice to creditors and reports that the likelihood of a call on
the Applicants’ guarantee of the U.8. Additional Advances is unlikely and that the approval of the DIP Agreement
and the proposed structuring of the DIP Charge provide appropriate protection for the DIP Lenders and appropriate-

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 5

2009 CarswellOnt 1998, 52 C.B.R. (5th) 61
Iy balances the benefits to stakeholders that will accrue from such approval with the need to protect the interests of
the Canadian creditors against any potential prejudice.

16 The Monitor concludes its Report by noting that it is of the view that approval of the DIP Agreement is in the
best interests of the Applicants and their stakeholders and recommends approval of the DIP Agreement and the
granting of the DIP Charge.

17 I am satisfied that the Applicants have established that the granting of DIP Financing is necessary and that
the structure of the DIP Credit Agreement is reasonable in the circumstances. DIP Financing pursuant to DIP Credit
Agreement is accordingly approved.

18 The proposéd Amended and Restated Order also provides for certain restructuring powers and an agreed
upon priority as between the Directors' Charge, the Administrative Charge and the DIP Lenders' Charge. In my
view, these modifications are appropriate and are approved.

19 An order shall issue in the form presented, as amended, which order I have signed.

Motion granted.

END OF DOCUMENT
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RELEVANT STATUTES

Interim financing

11.2 (1) On application by a debtor company and on notice to the secured creditors who are
likely to be affected by the security or charge, a court may make an order declaring that all or
part of the company’s property is subject to a security or charge — in an amount that the court
considers appropriate — in favour of a person specified in the order who agrees to lend to the
company an amount approved by the court as being required by the company, having regard to
its cash-flow statement. The security or charge may not secure an obligation that exists before
the order is made.

Priority — secured creditors

(2) The court may order that the security or charge rank in priority over the claim of any secured
creditor of the company.

Priority — other orders

(3) The court may order that the security or charge rank in priority over any security or charge
arising from a previous order made under subsection (1) only with the consent of the person in
whose favour the previous order was made.

Factors to be considered
(4) In deciding whether to make an order, the court is to consider, among other things,

(a) the period during which the company is expected to be subject to proceedings under
this Act;

() how the company’s business and financial affairs are to be managed during the
proceedings;

(¢) whether the company’s management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or arrangement
being made in respect of the company;

(e) the nature and value of the company’s property;

() whether any creditor would be materially prejudiced as a result of the security or
charge; and

(g) the monitor’s report referred to in paragraph 23(1)(b), if any.

Purpose

44. The purpose of this Part is to provide mechanisms for dealing with cases of
cross-border insolvencies and to promote



(a) cooperation between the courts and other competent authorities in
Canada with those of foreign jurisdictions in cases of cross-border
insolvencies;

(b) greater legal certainty for trade and investment;

(c) the fair and efficient administration of cross-border insolvencies that
protects the interests of creditors and other interested persons, and those of
debtor companies;

(d) the protection and the maximization of the value of debtor company’s
property; and

(e) the rescue of financially troubled businesses to protect investment and
preserve employment.

Definitions
45, (1) The following definitions apply in this Part.

“foreign court”
« tribunal étranger »

“foreign court” means a judicial or other authority competent to control or supervise a foreign
proceeding.

“foreign main proceeding”
« principale »

“foreign main proceeding” means a foreign proceeding in a jurisdiction where the debtor
company has the centre of its main interests.

“foreign non-main proceeding”
« secondaire »

“foreign non-main proceeding” means a foreign proceeding, other than a foreign main
proceeding.

“foreign proceeding”
« instance étrangeére »

“foreign proceeding” means a judicial or an administrative proceeding, including an interim
proceeding, in a jurisdiction outside Canada dealing with creditors’ collective interests generally
under any law relating to bankruptcy or insolvency in which a debtor company’s business and
financial affairs are subject to control or supervision by a foreign court for the purpose of
reorganization.



“foreign representative”
« représentant étranger »

“foreign representative” means a person or body, including one appointed on an interim basis,
who 1s authorized, in a foreign proceeding respect of a debtor company, to

(@) monitor the debtor company’s business and financial affairs for the purpose of
reorganization; or

(b) act as a representative in respect of the foreign proceeding,

Centre of debtor company’s main interests

(2) For the purposes of this Part, in the absence of proof to the contrary, a debtor company’s
registered office is deemed to be the centre of its main interests.

Application for recognition of a foreign proceeding

46. (1) A foreign representative may apply to the court for recognition of the foreign proceeding
in respect of which he or she is a foreign representative.

Documents that must accompany application
(2) Subject to subsection (3), the application must be accompanied by

(a) a certified copy of the instrument, however designated, that commenced the foreign
proceeding or a certificate from the foreign court affirming the existence of the foreign
proceeding;

(b) a certified copy of the instrument, however designated, authorizing the foreign
representative to act in that capacity or a certificate from the foreign court affirming the
foreign representative’s authority to act in that capacity; and

(¢) a statement identifying all foreign proceedings in respect of the debtor company that
are known to the foreign representative.

Documents may be considered as proof

(3) The court may, without further proof, accept the documents referred to in paragraphs (2)(a)
and (b) as evidence that the proceeding to which they relate is a foreign proceeding and that the
applicant is a foreign representative in respect of the foreign proceeding.

Other evidence

(4) In the absence of the documents referred to in paragraphs (2)}(a) and (b), the court may accept
any other evidence of the existence of the foreign proceeding and of the foreign representative’s
authority that it considers appropriate.



Translation

(5) The court may require a translation of any document accompanying the application.

Order recognizing foreign proceeding

47. (1) If the court is satisfied that the application for the recognition of a foreign proceeding
relates to a foreign proceeding and that the applicant is a foreign representative in respect of that
foreign proceeding, the court shall make an order recognizing the foreign proceeding.

Nature of foreign proceeding to be specified

(2) The court shall specify in the order whether the foreign proceeding is a foreign main
proceeding or a foreign non-main proceeding.

Order relating to recognition of a foreign main proceeding

48. (1) Subject to subsections (2} to (4), on the making of an order recognizing a foreign
proceeding that is specified to be a foreign main proceeding, the court shall make an order,
subject to any terms and conditions it considers appropriate,

(a) staying, until otherwise ordered by the court, for any period that the court considers
necessary, all proceedings taken or that might be taken against the debtor company under
the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action,
suit or proceeding against the debtor company;

(¢) prohibiting, until otherwise ordered by the court, the commencement of any action,
suit or proceeding against the debtor company; and

(d) prohibiting the debtor company from selling or otherwise disposing of, outside the
ordinary course of its business, any of the debtor company’s property in Canada that
relates to the business and prohibiting the debtor company from selling or otherwise
disposing of any of its other property in Canada.

Scope of order

(2) The order made under subsection (1) must be consistent with any order that may be made
under this Act.

When subsection (1) does not apply

(3) Subsection (1) does not apply if any proceedings under this Act have been commenced in
respect of the debtor company at the time the order recognizing the foreign proceeding is made.



Application of this and other Acts

(4) Nothing in subsection (1) precludes the debtor company from commencing or continuing
proceedings under this Act, the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act in respect of the debtor company.

Other orders

49. (1) If an order recognizing a foreign proceeding is made, the court may, on application by the
foreign representative who applied for the order, if the court is satisfied that it is necessary for
the protection of the debtor company’s property or the interests of a creditor or creditors, make
any order that it considers appropriate, including an order

(a) if the foreign proceeding is a foreign non-main proceeding, referred to in subsection
48(1);

(b) respecting the examination of witnesses, the taking of evidence or the delivery of
information concerning the debtor company’s property, business and financial affairs,
debts, liabilities and obligations; and

(¢) authorizing the foreign representative to monitor the debtor company’s business and
financial atfairs in Canada for the purpose of reorganization.

Restriction

(2) If any proceedings under this Act have been commenced in respect of the debtor company at
the time an order recognizing the foreign proceeding is made, an order made under subsection
(1) must be consistent with any order that may be made in any proceedings under this Act.

Application of this and other Acts

(3) The making of an order under paragraph (1)(a) does not preclude the commencement or the
continuation of proceedings under this Act, the Barkruptcy and Insolvency Act or the Winding-
up and Restructuring Act in respect of the debtor company.

Terms and conditions of orders

50. An order under this Part may be made on any terms and conditions that the court considers
appropriate in the circumstances.
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