Court File No. 12- CV-9757-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C 36, AS AMENDED

AND IN THE MATTER OF ALLIED SYSTEMS HOLDINGS, INC., ALLIED SYSTEMS
(CANADA) COMPANY, AXIS CANADA COMPANY AND THOSE OTHER
COMPANIES LISTED ON SCHEDULE “A’ HERETO

APPLICATION OF ALLIED SYSTEMS HOLDINGS, INC. UNDER SECTION 46 OF
THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C 36, AS AMENDED

FOURTH SUPPLEMENTAL AFFIDAVIT OF CHRISTOPHER J. EUSTACE
(Sworn on June 12, 2012)

I, Christopher J. Eustace, of the City of Toronto, in the Province of Ontario, MAKE

OATH AND SAY:

1. I am a Partner with Gowling Lafleur Henderson LLP, lawyers for Allied Systems
Holdings, Inc. (the “Applicant”) in its capacity as foreign representative of Allied Systems
Holdings, Inc. (“Allied Systems US”), Allied Systems (Canada) Company, Axis Canada
Company and those other companies listed on Schedule “A” hereto (collectively, the “Chapter
11 Debtors”). | swear this supplemental affidavit in support of the Applicant’s Application for
an order, inter alia, recognizing the Chapter 11 Proceeding (as defined below) as a foreign main
proceeding pursuant to Part 1V of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C

36.

2. On June 10, 2012, Allied Systems US and Allied Systems, Ltd. (L.P.) each consented to

the petition for relief filed against each of them pursuant to chapter 11 of title 11 of the United



States Code with the United States Bankruptcy Court for the District of Delaware (the “US

Court”) (the “Chapter 11 Proceeding”). On the same day the balance of the Chapter 11

Debtors each filed voluntary petitions for relief pursuant to Chapter 11 of the Code with the US

Court.

3. On June 12, 2012, the US Court in the Chapter 11 Proceeding made the following Orders

(collectively, the “First Day Orders™), inter alia:

(@)

(b)

(©)

an Order authorizing the Chapter 11 Debtors to: (i) maintain their cash
management system and bank accounts; (ii) continue the use of existing checks
and business forms; (iil) continue to make intercompany advances (the “Cash
Management Order”). A copy of the Cash Management Order is attached

hereto as Exhibit “A”;

an Order (i): authorizing the Chapter 11 Debtors to obtain post-petition financing;
(ii) authorizing the Chapter 11 Debtors {o use cash collateral; (iii) granting
adequate protection to the pre-petition lenders; and (iv) modifying the automﬁtic
stay and scheduling a hearing pursuant to Bankruptcy Rule 4001(the “Financing

Order”). A copy of the Financing Order is attached hereto as Exhibit “B”;

an Order: (i) authorizing payment of wages, payroll taxes, certain employee
benefits and related expenses, and other compensation to employees and
independent contractors (the “Pre-petition Wages Order”). A copy of the

Prepetition Wages Order is attached hereto as Exhibit “C”;



4.

@

(e)

®

)

(h)

an Order authorizing the Chapter 11 Debtors to pay insurance premiums and
maintain their insurance policies (the “Insurance Program & Insurance
Premium Financing Order”). A copy of the Insurance Program & Insurance

Premium Financing Order is attached hereto as Exhibit “D”;

an Order authorizing the Chapter 11 Debiors to pay pre-petition claims of
customers, warehousemen and common carriers and cargo (the “Pre-Petition
Customers, Warehouseman, Common Carriers and Cargo Claims Order”).
A copy of the Pre-Petition Customers, Warehouseman, Common Carriers and

Cargo Claims Order is attached hereto as Exhibit “E”;

an Order authorizing payment of pre-petition sales and use tax (“Pre-Petition
Sales & Use Tax Order”). A copy of the Pre-Petition Sales & Use Tax Order is

attached hereto as Exhibit “F”;

an Order authorizing payment of certain critical vendors (the “Critical Vendor

Order”). A copy of the Critical Vendor Order is attached hereto as Exhibit “G”;

an Order: (i) prohibiting utilities from altering, refusing, or discontinuing services
to, or discriminating against, the debtors; (ii) determining that the utilities are
adequately assured of future payment; (iii) establishing procedures for
determining requests for additional assurance; and (iv) permitting utility
companies to opt out of the procedures established therein (the “Utilities Service

Order”). A copy of the Utilities Service Order is attached hereto as Exhibit “H”.

Certified copies of the First Day Orders will be filed with the Court.



5. I make this affidavit in support of the within Application and for no other or improper

purpose.

SWORN before me at the City of

Toronto, in the Province of Ontario, this

1M day of Fune, 2012. %

@ “CHRISTOPHER'J. EUSTACE
-~
T
CornpeSigmier Tor Taking Affidavits




SCHEDULE A — APPLICANTS

Allied Systems Holdings, Inc.
Allied Automotive Group, Inc.
Allied Freight Broker LI.C
Allied Systems (Canada) Company
Allied Systems, Ltd. (L.P.)
Axis Areta, LLC

Axis Canada Company

Axis Group, Inc.

Commercial Carriers, Inc.

CT Services, Inc.

Cordin Transport LLC

F.J. Boutell Driveway LLC
GACS Incorporated

Logistic Systems, LLC
Logistic Technology, I.I.C
QAT, Inc.

RMX LLC

Transport Support LLC

Terminal Services L1.C

TOR_LAW\ 7936457\
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This Is Exhiblt X referred to In the-

P . ORIGINAL

day of.......... AL .20 1%
IN THE UNITED STATES BANKRUPTCY COURT
v FOR THE DISTRICT OF DELAWARE
= K8 COMMISSIONER FOR TAKING AFFIDAVITS

' In re: Chapter 11
ALLIED SYSTEMS HOLDINGS, INC., eral,' | CaseNo, 12-11564 (CSS)

Debtors. (Jointly Administered)

Re: Docket No. 77

ORDER AUTHORIZING DEBTORS TO (A) MAINTAIN EXISTING CASH
MANAGEMENT SYSTEM AND BANK ACCOUNTS, (B) CONTINUE USE OF
EXISTING CHECKS AND BUSINESS FORMS, (C) OBTAIN LIMITED WAIVER OF
§ 345(b), AND (D) CONTINUE TO MAKE INTERCOMPANY ADVANCES WITH
§ 364(c)(1) ADMINISTRATIVE PRIORITY

This matter is before the Court’ on the motion of Allied Systems Holdings, Inc. and
certain of its direct and indirect wholly-owned subsidiaries, fhe debtors and debtors in possession
herein (collectively, the “Debtors”), for authority to (a) maintain existing cash management
system and bank accounts, (b) continue use of existing checks and business forms, (c) obtain
limited waiver of §345(b), and (d) continue to make intercompany advances with § 364(c)(1}
administrative priority (the “Motion™).

Thé Court has consideréd the Motion, the Declaration of Scbtt D. Macaulay in Support of
Chapter 11 Petitions and First Day Motions, and the matters reflected in the record of the hearing

held on the Motion. It appears that the Court has jurisdiction over this proceeding pursuant to

! The Debtors in these cases, along with the federal tax identification number (or Canadian business number
where applicable) for each of the Debtors, are: Allied Systems Holdings, Inc. (58-0360550); Allied Automotive
Group, Inc. (58-2201081); Allied Freight Broker LLC (59-2876864); Allied Systems (Canada) Company (90-
0169283); Allied Systems, Lid. (L.P.) (58-1710028); Axis Areta, LLC (45-5215545); Axis Canada Company
(87568828); Axis Group, Inc. (58-220462R); Commercial Carriers, Inc. (38-0436930); CT Services, Inc. (38-
2918187); Cordin Transport LLC (38-1985795); F.J. Boutell Driveway LLC (38-0365100); GACS Incorporated
(58-1944736); Logistic Systems, LLC (45-4241751); Logistic Technology, LLC (45-4242057); QAT, Inc. (59-
2876863); RMX LLC (31-0961359); Transport Support LLC (38-2349563); and Tenminal Services LLC (91-
0847582). The location of the Debtors’ corporate headquarters and the Debtors’ address for service of process is
2302 Parklake Drive, Bldg. 15, Ste. 600, Atlanta, Georgia 30345.

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the
Motion.
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28 U.S.C. §§ 157 and 1334, that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); that
the Debtors have provided appropriate notice of the Motion and the opportunity for a hearing on
the Motion under the circumstances and that no further notice is necessary; and that the relief
sought in the Motion is in the best interests of the Debtors, their estates, and their creditors; and
that good and sufficient cause exists for such relief,

Accordingly, it is hereby ORDERED as follows:

1. The Motion is GRANTED as set forth herein.

2. The Debtors are authorized to continue to use their prepetition cash management
system procedures, as described in the Motion, in the ordinary course of business.

3. The Debtors are authorized and empowered to (a)designate, maintain, and
continue to use any and all existing bank accounts with the same account numbers, including,
without limitation, the a@omts identified in Exhibit A to this Order; and (b) treat the bank
accounts for all purposes as accounts of the Debtors as debtors-in-possession.

4. The banks at which the Debtors® bank accounts are maintained (collectively, the
“Banks”) are authorized to continue to setvice and administer the applicable bank accounts as
accounts of the respective Debtor as a debtor-in-possession without interrﬁption and in the usual

-and ordinary course, and to receive, process and honor and pay any and all checks, drafts, wires,
or awtomated clearing house transfers (“ACH Transfers”) drawn on the bank accounts after the
Petition Date by holders or makers thereof, as the case may be. The Debtors shall reimburse the
Banks for any claim arising prior to or after the Petition Date in connection with customer checks
deposited with the Banks which have been dishonored or returned for insufficient funds in the
applicable customer account; provided, however, that, in addition to the requirements thereof,

any checks, drafts, wires, or ACH Transfers drawn or issued by the Debtors before the Petition

RLF1 6090409v. 1




Date shall be timely honored by any such Bank to the extent necessary to comply with any
order(s) of this Court issued from time to time authorizing payment of certain prepetition claims,
unless such Bank is instructed by the Debtors to stop payment on or otherwise dishonor such
check, draft, wire or ACH Transfer.

5. The Banks (a) are authorized to accept and honor all representations from the
Debtors as to which checks, drafts, wires, or ACH Transfers should be honored or dishonored
consistent with any order(s) of this Court, whether the checks, drafts, wires, or ACH Transfers
are dated prior to, on, or subsequent to the Petition Date, and whether or not the Bank believes
the payment is or is not authorized by any order(s) of this Court, (b) have no duty to inquire as to
whether such payments are authorized by any order(s) of this Court, and (c) have no liability to
any party on account of following the Debtors’ instructions in accordance with this Order.

6. Nothing contained herein shall prevent the Debtors from opening any additional
bank accounts,

—possession—detayed thraw—tcrmrtoam facitity {the —DIPFacility™), or closing any existing bank

account(s) as they may deem necessary and appropriate, and the Banks are authorized to honor

the Debtors’ requests to open or close, as the case may be, such bank accounts or additional bank
accounts; provided, however, that any new account shall be with a bank that is insured with the
Federal Deposit Insurance Corporation or the Federal Savings and Loan Insurance Corporation
and that is organized under the laws of the United States or any State therein, and provided
Surther, the Debtors shall give prompt notice of the opening of any new bank accounts to counsel
to the Agent for the DIP Facility, the Office of the United States Trustee for the District of

Delaware and any statutory committee appointed in these Chapter 11 Cases.
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7. Any and all bank accounts opened by the Debtors on or after the Petition Date at
any Bank shall, for all purposes under this Order, similarly be subject to thc rights and
obligations of this Order; provided, however that the Debtors shall open any new bank account
only at banks that have executed a Uniform Depository Agreement with the Office of the United
States Trustee for the District of Delaware, or at such banks that are willing to immediately
execute such an agreement.

8. For Banks at which the Debtors hold accounts that are party to a Uniform
Depository Agreement with the Office of the United States Trustee for the District of Delaware,
within fifteen (15) days of the date of entry of this Order, the Debtors shall (a) contact each
Bank, (b) provide the Bank with each of the Debtors’ employer identification numbers and (c)
identify each of their bank accounts held at such Banks as being held by a debtor-in-possession
ina bankrupfcy case.

9. For Banks at which the Debtors hold accounts that are not party to a Uniform
Depository Agreement With the Office of the United States Trustee for the District of Delaware,
the Debtors shall use their good-faith efforts to cause the banks to execute a Uniform Depository
agreement in a form prescribed by the Office of the United States Trusteé within forty-five (45)
days after the date of this Order. The United States Trustee’s rights to seek further relief from
this Court on notice in the event that the aforcmentioned banks are unwilling to execute a
Uniform Depository Agreement in a form prescribed by the United States Trustee are fully
reserved.

10. The Debtors and the Banks are hereby authorized to continue to perform pursuant
to the terms of any prepetition agreements that may exist between them pertaining to the deposit

accounts or cash management system, except and to the extent otherwise directed by the terms of
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this Order. The parties to such agrecments shall continue to enjoy the rights and remedies
afforded to them under such agreements, except to the extent modified by the terms of this Order
or by operation of the Bankruptcy Code.

11. The Debtors are authorized to continue to consolidate the management of their
cash and cash equivalents, including, without limitation, their prepetition bank accounts and
procedures related to imvestments of cash, and to effectuate the transfer of funds by and among
the Debtors as and when needed and in the amounts necessary or appropriate to maintain their
operations in the ordinary course of business; provided, however, that the Debtors shall maintain
accurate and detailed records of all transfers, including intercompany transfers, so that all
transactions may be readily ascertained, traced, recorded properly and distinguished between
prepetition and postpetition transactions.

12. The Debtors are authorized to maintain the L/C Collateral Accounts.

13. The Debtors are authorized to continue to use their existing checks, business
forms and documents related to their bank accounts for a period of forty-five (45) days from the
entry of this Order while the Debtors determine if compliance with the U.S. Trustee Guidelines
and Local Rule 2015-2 regarding the inclusion of the "debtor-in-possessibn“ designation on the
checks is a viable option for the Debtors. If, at the conclusion of the forty-five (45) day period,
the Debtors are able to reach an agreement with the Office of the United States Trustee regarding
such requirement, the Debtors will submit to the Court an order under certification of counscl
authorizing the resolution for the Court's approval. Altematively, if at the conclusion of the
forty-five (45) day period, the Debtors determine that they will be unable to comply with such
requirement, the Debtors shall promptly file a motion seeking authority to deviate from such

requirement to be heard at the next available omnibus hearing date.
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14. The Debtors are authorized to continue to enter into Intercompany Transactions in
the ordinary course of business as described in the Motion.

15. All claims against a Debtor by another Debtor, arising after the Petition Date as a
result of the Intercompany Transactions, are hereby accorded administrative expense status under
§ 341(c)(1) of the Bankruptcy Code (as may be modified by any interim or final orders of this
Court authorizing the Debtors to incur post-petition financing).

16. The requirements set forth in Bankruptcy Rule 6003(b) are satisfied by the
Motion or otherwise deemed waived.

17. Notice of the Motion as provided therein shall be deemed good and sufficient and
the requirements of Local Rule 6004(a) and the Local Rules are satisfied by such notice.

18. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order
shall be immediately effective and enforceable upon its entry.

15. The Debtors are authorized to take all actions necessary to effectuate the relief
granted pursuant to this Order in accordance with the Motion.

20. This Court shall retain jurisdiction to interpret and enf@rce this Order.

Eat:d::une &—’, 2012 /M g%—-

Wilmington, Delaware THE HONORABLE CHRISTOPHER S. SONTCHI
UNITED STATES BANKRUPTCY JUDGE
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Deposit Accounts of Allied Holdings, Inc. and Debtor Subsidiaries

EXHIBIT A

U.S. Accounts

Debter Name of Depository Bank Accognt Number Account Name Lieng
Allied Systems Holdings, Inc. | Bank of America 9429019178 DDA/MBenefits’
Allied Systems, Ltd. Fidelity Naiional Bank 47745 Imprest
Distribution
Account
Allied Systems, Ltd. Bank of America 2108306220 Convenience
Axis Group Inc, Fidelity National Bank 73660 Escrow
Logistics Technology LLC Fidelity National Bank 31981 Convenience
Logistics Systems LLC Fidelity National Bank $1191 Convenience
AXIS ARETALLC Fidelity National Bank 82538 Convenience
Allied Systems, Lid. Fidelity National Bank 80047063 Investment
Account
Allied Systems Holdings, Inc. | Fidelity National Bank 59328 Imprest
Concentration
Account
Allied Systems, Ld. First Bank- Wentzville 9872802327 - Convenience
FIB M&] Bank of Janesville 24578609 Convenience
Allied Systems, Ltd. Charter One Bank 3850461854 Convenience
Allied Systems (Canada) J.P. Morgan Chase 958303 Lockbox Covered by
Company Account
Control Agreement
in favor of
Collateral Agent
Allied Automotive Group, Ine, | J.P. Morgan Chase 363653164 Lockbox Covered by
Account
Control Agreement
in fayor of
Collateral Agent
Allied Automeotive Group, Inc. | J.P. Morgan Chase 363653384 Loekbox Covered by
Account
Conirol Agreement
in favor of
Collateral Agent
Axis Group, Inc. J.P. Morgan Chasc 363653534 Lockbox
-Al-
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Account
Control Agreement
in favor of
Collateral Agent

Cordin Transport LP. Morgan Chase 363653794 Lockbox Covered by
Account
Control Agreement
in favor of
Collateral Agent

CT Services, Inc. I.P. Morgan Chase 363653614 Lockbox Covered by
Account
Control Agreement
in favor of
Collateral Agent

Allied Systems Holdings, inc. | Bank of Amcrica 5800299454 DDA Covered by
Account
Control Agreement
in favor of
Collateral Agent

Allied Systems Holdings, Inc. | Bank of America 5590056569 CDA*

Allied Systems Holdings, Inc. | Bank of America 5590056377 CDA

Allied Automotive Group Bank of America 5590056585 CDA

Allied Automotive Group Bank of America 5580056601 CDA

Allied Automotive Group Bank of America 5800299520 DDA

Allied Automotive Group Bank of America 5590056593 CDhA

Axis Group, Inc. Bank of America 5590056627 CDA

Axis Group, Inc. Bank of America 5590056635 |cbAa

Allied Systems LTD Wells Fargo 3090005855843 Convenience

Allied Systems LTD Wells Fargo 2044200166793 Convenience

Allied Systems LTD The Ohio State Bank 7092174 Convenience

Allied Systems LTD PNC Bank 55-1066-4125 Convenience

Allied Antomotive Group I.P. Morgan Chase 904123596 DDA Covered by
Account
Control Agreement
in favor of
Collateral Agent

Axis J.P. Morgan Chase 904123561 DDA Covered by
Account
Control Agreement
in favor of
Collateral Agent

A2 -
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Allied Systems Holdings, Inc. | J.P. Morgan Chase 904123677 DDA Covered by
Account
Control Agreement
in favor of
: Collateral Agent
Allied Systems Holdings, Inc. | First Citizens Bank 67694 CDA/Benefits
Allied Systems Holdings, Inc. | Wells Fargo 83852600 CD Collateralizing
State of Missouri
LOC
Allied Systems Holdings, Inc. | Fidelity National Bank 20063861038 CD collateralizing
State of Florida
LOC
Canadian Accounts
Debtor me of sitor Account Number Account Name Liens
Allied Systems (Canada) Scotia Bank 59782 00611-15 Operating Covered by
Company Account
Control Agreement
in favor of
Collateral Agent
Allied Systems {Canada) Scotia Bank 59782 00732-10 CDA/Payroll
Company
Allied Systems (Canada) Scotia Bank 59782 00735-12 CDA/Benefits
Company
Allied Systems (Canada) Scotia Bank 59782 86627-11 Operating Covered by
Company Account
Control Agreement
in favor of
Collateral Apent
Axis Canada Company Scotia Bank. 59782 00101-11 " | Operating Covered by
Account
Control Agreement
in favor of
Collaterat Agent
Axis Canada Company Scotia Bank 59782 00105-10 CDA/Payroll
Allied Systems (Canada) Scotia Bank 59782 00191-19 Imprest
Company Concentration
Account
Allied Systems (Canada) Scotia Bank 59782 00737-17 Imprest Covered by
Company Concentration Account
Account Control Apreement
in favor of
Collateral Agent
Allied Systems (Canada) Scotia Bank 59782 87456-17 Tmiprest
Company Concentration
Account
Allied Systems (Canada) Scotia 597820036412 CDA/Payroll
Company ’
-A3-
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Thisls Exhibit...tl.&.'.... . referred to in the-
. affidavit of . NGIONMA.. BUITALE..
swom before me, this.... U‘TH"

day of..... IUBL........... 2042
| L
In re: Chapter 11
ALILIED SYSTEMS HOLDINGS, INC., et Case No. 12-11564 (CSS)
" (Jointly Administered)
Debtor.

INTERIM ORDER PURSUANT TO 11 U.S.C. §§ 105, 361, 362, 363(c), 364(c)(1), 364(c)(2),
364(c)(3), 364(d)(1), 364(e), 503(b) and 507(a), FED. R. BANKR. P. 2002, 4001 AND 9014
AND DEL. BANKR. L.R. 4001-2: () AUTHORIZING DEBTORS TO (A) OBTAIN
POSTPETITION SECURED DIP FINANCING AND (B) USE CASH COLLATERAL;
(IT) GRANTING SUPERPRIORITY LIENS AND PROVIDING FOR SUPERPRIORITY
ADMINISTRATIVE EXPENSE STATUS; (IIf) GRANTING ADEQUATE
PROTECTION TO PREPETITION SECURED LENDERS; (IV) MODIFYING
AUTOMATIC STAY; AND (V) SCHEDULING A FINAL HEARING PURSUANT TO
BANKRUPTCY RULES 4001(b) AND (c)

Allied Systems Holdings, Inc. (“Holdings™),? Allied Systems, Ltd. (L.P.)
(“Systems™) and their U.S. and Canadian subsidiaries (collectively, the “Debtors™), having

moved on June 11, 2012 (the “Motion”) for an interim order (the “Interim QOrder™) and a final

order (the “Final Order”) authorizing them to, among other things, (i) incur post-petition secured
indebtedness, (ii) grant supefpriority security interests and superpriority Ciaims, and (iii) grant
adequate protection, pursuant to sections 105(a), 362, 363(c), 364(c), (d), and (e), 503(b) and
507(a) of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (as amended, the

! The Debtors in these cases, along with the federal tax identification number (or Canadian business number
where applicablc) for each of the Debtors, are: Allied Systems Holdings, Inc. (58-0360550); Allied Automotive
Group, Inc. (58-2201081); Allied Freight Broker LLC (59-2876864); Allied Systems (Canada) Company (90-
0169283); Allied Systems, Ltd. (L.P.) (58-1710028); Axis Areta, LLC (45-5215545); Axis Canada Company
(87568828); Axis Group, Inc. (58-2204628); Commercial Carriers, Inc. (38-0436930); CT Services, Inc. (38-
2918187); Cordin Transport LLC (38-1985795); F.J. Boutell Driveaway LLC (38-0365100); GACS
Incorporated (58-1944786); Logistic Systems, LLC (45-4241751); Logistic Technology, LLC (45-4242057);
QAT, Inc. (59-2876863); RMX LLC (31-0961359); Transport Support LL.C (38-2349563); and Terminal
Services LLC (91-0847582). The location of the Debtors’ corporate headquarters and the Debtors’ address for
scrvice of process is 2302 Parklake Drive, Bldg. 15, Ste. 600, Atlanta, Georgia 30345.

2 Capitalized terms not defined hercin shall have the meaning ascribed to them in the Motion and if not defined in
the Motion, in the DIP Financing Agreement (as defined below).

2402318v1
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“Bankruptcy Code”), and Rules 2002, 4001 and 9014 of the Federal Rules of Bankruptcy
Procedure (the “Bankruptcy Rules™), and Rule 4001-2 of the Delaware Bankruptcy Local Rulcs
(the “Local Rules™); a hearing on the Motion having been held on June 12, 2012 (the “Interim
Hearing™); and based upon all of the pleadings filed with this Court, the evidence presented at
the Interim Hearing and the entire record herein; and the Court having heard and resolved or
overruled all objections to the interim relief requested in the Motion; and the Court having noted
all appearances at the Interim Hearing; and it appearing that the relief requested in the Motion is
in the best interests of the Debtors, their estates, and creditors; and after due deliberation and
consideration, sufficient cause appearing therefore, IT IS HEREBY FOUND:’

A. Petition Date. On May 17, 2012 (the “Petition Date’), involuntary
petitions pursuant to chapter 11 of the Bankruptcy Code were filed against Holdings and Systems
by certain creditors (the “Petitioning Creditors”). Holdings and Systems consented to the entry
of an order for relief on June 10, 2012 (the “Consent Date™). All of the other Debtors filed
voluntary petitions for relief on the same date. The Debtors’ cases under chapter 11 are
collectively referred to herein as the “Chapter 11 Cases.” The Debtors are operating their
businesses and managing their affairs as debtors in possession pursuant to Bankruptcy Code
sections 1107(a) and 1108. No trustee, examiner or committee has been appointed in any of the
Chapter 11 Cases.

B.  Jurisdiction; Venue. This Court has core jurisdiction over the Chapter 11

Cases and the Debtors’ property pursuant to 28 U.S.C. §§ §157(b)(2)(D) and 1334. Venue for
the Chapter 11 Cases is proper before this Court under 28 U.S.C. §§ 1408 and 1409.

C. Notice. Proper notice under the circumstances has been given by the
Debtors of the Motion and the Interim Hearing pursuant to Bankruptcy Rule 4001(b) and Local
Rule 4001-2.

? Findings of fact shall be construed as conclustons of law, and conclusions of law shall be construed as

findings of fact, pursuant to Bankruptcy Rule 7052.

2402318v1
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D. Debtors’ Stipulations. In entering intef the DIP Financing Agreement (as

defined below) and as consideration therefor, subject to th¥provisions of paragraph 12 below,
the Debtors acknowledge, represent, stipulate, and agree that:

0] Prepetition Loan Documents. Holdings and Systems are borrowers

under (a) that certain Amended and Restated First Lien Secured Super-Priority Debtor In

Possession and Exit Credit and Guaranty Agreement (the “Prepetition First Lien Loan

Agreement”), dated as of May 15, 2007 (as amended by that certain Limited Waiver and
Amendment No. 1 to Credit Agreement and Pledge and Security Agreement, dated as of May 29,

2007, that certain Amendment No. 2 to Credit Agreement, dated as of June 12, 2007, that certain
Amendment No. 3 to Credit Agreement, dated as of April 17, 2008, that certain Amendment No,
4 to Credit Agreement dated as of August 21, 2009 and as otherwise amended through the
Consent Date), by and among Holdings and Systems, as borrowers, their subsidiaries identified
therein, as guarantors, the lenders party thereto from time to time (collectively, and together with

such lenders’ successors and assigns, the “Prepetition First Lien Lenders”), Goldman Sachs

Credit Partners L.P., as lead arranger and syndication agent, and The CIT Group/Business Credit,
Inc. (“CIT™), as ad_ministrative agent and collateral agent (in either or both of such capacities,
and together with its successors 1n either or both of such capacities, the “Prepetition First Lien
Agent™) and (b) that certain Second Lien Secured Super-Priority Debtor In Possession and Exit
Credit and Guaranty Agreement (the “Prepetition Second Lien Loan Agreement”), dated as of

May 15, 2007 (as amended by that certain Limited Waiver and Amendment No. 1 to Credit
Agreement and Pledge and Security Agreement, dated as of May 29, 2007, that certain
Amendment No. 2 to Credit Agreement, dated as of June 12, 2007, that certain Amendment No.
3 to Credit Agreement, dated as of April 17, 2008 and as otherwise amended through the
Consent Date), by and among Holdings and Systems, as borrowers, their subsidiaries identified
therein, as guarantors, the lenders party thereto from time to time (collectively, and together with
such lenders’ successors and assigns, the “Prepetition Second Lien Lenders,” and together with
the Prepetition First Lien Lenders, the “Prepetition Lenders”), Goldman Sachs Credit Partners

2402318v1




L.P., as lead arranger and syndication agent, and The Bank of New York Mellon, as
administrative agent and collateral agent (in such capacity and together with its successors in

either or both of such capacities, the “Prepetition Second Lien Agent,” together with the

Prepetition First Lien Agent, the “Prepetition Agents,” and the Prepetition Second Lien Agent
collectively with the Prepetition Lenders and the Prepetition First Lien Agent, the “Prepetition
Secured Parties™). CIT resigned as the Prepetition First Lien Agent on or about April 19, 2012.

To date, no successor has been appointed and the “Requisite Lenders,” as such term is defined in

the Prepetition First Lien Loan Agreement (the “Prepetition First Lien Reguisite Lenders”) have -

the powers accorded to the Prepetition First Lien Agent pursuant to the terms of the Prepetition

First Lien Loan Agreement. Accordingly, as used herein, the term “Prepetition First Lien

Agent” shall be deemed to mean the Prepetition First Lien Requisite Lenders until a successor

First Lien Agent to CIT is appointed, if ever. The term “Prepetition Loan Documents™ means,

collectively, the Prepetition First Lien Loan Agreement, the Prepetition Second Lien Loan
Agreement, the Prepetition Intercreditor Agreement (as defined below) and all agreements,
documents, notes, mortgages, security agreements, pledges, guarantees, subordination or
intercreditor agreements, instruments, amendments, and any other agreements or documents

executed and/or delivered pursuant thereto or in connection therewith.

_ (ii)  Prepetition Indebtedness. For purposes of this Interim Order, the
term (a) “Prepetition First Lien Debt” shail mean all “Obligations” as defined in the Prepetition
First Lien Loan Agreement and other amounts owed by the Borrowers or the Guarantors as of
the Consent Date to the Prepetition First Lien Agent and the Prepetition First Lien Lenders under
the Prepetition First Lien Loan Agreement and the other Prepetition Loan Documents related
thereto, (b) “Prepetition Second Lien Debt” shall mean all “Obligations” as defined in the
Prepetition Second Lien Loan Agreement and other amounts owed by the Borrowers and the
Guarantors as of the Consent Date to the Prepetition Second Lien Agent and Prepetition Second

Lien Lenders under the Prepetition Second Lien Loan Agreement and the other Prepetition Loan

Documents related thereto, and (c) “Prepetition Secured Debt™ shall mean the Prepetition First
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Lien Debt and the Prepetition Second Lien Debt, As of the Consent Date, (A) the aggregate
principal amount of the Prepetitioh First Lien Debt outstanding was not less than $244,021,526,
plus accrued and unpaid interest, fees, costs, and expenses; (B) the aggregate principal amount of
the Prepetition Second Lien Debt outstanding was not less than $30,000,000, plus accrued and
unpaid interest, fees, costs, and expenses; (C) all of the Prepetition Secured Debt is
unconditionally due and owing by the Debtors to the respective Prepetition Secured Parties; and
(D) all claims in respect of the Prepetition Secured Debt and all Prepetition Lenaer Liens (as
defined below) are not subject to any avoidance, reductions, set off, offset, disallowance,
recharacterization, subordination (whether equitable, contractual or otherwise and except as sct
forth in the Prepetition Intercreditor Agreement (as defined below)), counterclaims, cross-claims,
defenses or any other challenges under the Bankruptcy Code or any other applicable law or
regulation by any person or entity.

(iii)  Prepetition Liens. To secure the Prepetition Secured Debt, the

Debtors and certain of their affiliates granted (i) the Prepetition First Lien Agent, for its own
benefit and the benefit of the Prepetition First Lien Lenders, valid, binding, continuing,
enforceable, and properly perfected first priority liens and security interests (the “Prepetition
First Liens”) upon and in substantially all of the real, personal and mixed property and assets of

the Debtors and such affiliates (the “Prepetition Collateral™), and (ii} the Prepetition Second Lien

Agent, for its own benefit and the benefit of the Prepetition Second Lien Lenders, valid, binding,
continuing, enforceable, and properly perfected second priority liens and security interests (the

“Prepetition Second Liens,” and together with the Prepetition First Liens, the “Prepetition Lender

Liens™) upon and in all or substantially all of the Prepetition Collateral. As of the Consent Date,
the Prepetition Lender Liens were senior and had priority over all other security interests and
liens on the Debtors’ assets other than any non-avoidable, valid, enforceable and perfected liens
and security interests in the Debtors’ assets that existed as of the Petition Date (as defined below)
in favor of third parties holding liens or security interests that are superior in priority, after

giving effect to any existing subordination arrangements, to the Prepetition First Liens and are
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not otherwise subject to subordination under contract, the Bankruptcy Code or otherwise
applicable law. Pursuant to that certain Intercreditor Agreement, dated as of May 15, 2007 (as
amended, restated or otherwise modified from time to time prior to the Petition Date, the

“Prepetition Intercreditor Agreement™), by and among Holdings, Systems, the other grantors

party thereto and the Prepetition Agents, the Prepetition Second Liens are subject and
subordinate in priority to the Prepetition First Liens. As of the Consent Date, there were no
perfected liens on or security interests in the Prepetition Collateral except for the Prepetition
Lender Liens and “Permitted Liens” as such term is defined in the Prepetition First Lien Credit
Agreement. |

(iv) No Claims. As of the Petition Date, no claims of any Debtor exist
against any of Prepetition Secured Parties arising from or relating to any of the Prepetition Loan
Documents, any loans or financial accommodations made thereunder or any of the other
transactions contemplated thereby.

E. Purpose and Necessity of Financing. The Debtors require the DIP Loan to

fund, among other things, ongoing working capital requirements and administrative costs and for
other purposes permitted by this Interim Order. The Debtors’ “cash collateral,” as such term is
defined in Bankruptcy Code segtion 363(a) (the “Cash Collateral”), is insufficient to fund the
Debtors’ on-going business needs and administrative costs. The Debtors are unable to obtain
adequate unsecured credit allowable as an administrative expense under Bankruptcy Code
section 503, or other financing under Bankruptcy Code sections 364(c) or (d), on equal or more
favorable terms than those set forth in the DIP Financing Agreement based on the totality of the
circumstances, Moreover, a loan facility in the amount pfovided by DIP Financing Agreement is
not available to the Debtors without granting superpriority claims and priming liens pursuant to
the Bankruptey Code, as provided in this Interim Order and the DIP Fipancing Agreement. After
considering al_l alternatives, the Debtors have concluded, in the exercise of their prudent business
judgment, that the DIP Financing Agreement represents the best financing package available to

them at this time and is in the best interests of the estates and their creditors.
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F. Use of Cash Collateral. The Debtors also require the use of Cash
Collateral to operate their businesses. Withoﬁt the use of Cash Collateral, the Debtors will not be
able to meet their cash requirements for working capital needs. The Prepetition Agents and the
DIP Agent do not consent (or are not deemed to consent) to the use of Cash Collateral except on
the terms and conditions, and for the purposes, specified herein. The adequate protection
provided herein and other benefits and privileges contained herein are consistent with and
authorized by the Bankruptcy Code and are necessary in order to obtain such consent or non-
objection of such parties and to adequately protect their interests in the Prepetition Collateral.

G. Good Cause. The ability of the Debtors to obtain sufficient working
capital and liquidity and use of Cash Collateral under this Interim Order is vital to the Debtors’
estates and creditors, and in particular, to the ability of the Debtors to preserve their businesses
and restructure their indebtedness under the Bankruptcy Code, The liquidity to be provided
under the DIP Financing Agreement and through the use of Cash Collateral will enable the
Debtors to continue to operate their businesses in the ordinary course and preserve their value.
Good cause has, therefore, been shown for the relief sought in the Motion.

H. Good Faith. The DIP Financing Agreement has been negotiated in good
faith and at arm’s-length by and among the Debtors, the DIP Agent and the DIP Lenders. Any
DIP Loan and/or other financial accommodations made to the Debtors by the DIP Agent and the
DIP Lenders pursuant to this Interim Order and/or the DIP Financing Agreement shall be
deemed to have been extended by the DIP Agent and the DIP Lenders in good faith, as that term
is used in Bankruptcy Code section 364(e), and the DIP Agent and the DIP Lenders shall be
entitled to all protections afforded thereunder, The terms of this Interim Order are fair and
reasonable, reflect the Debtors’ exercise of prudent business judgment consistent with their
fiduciary duties, and are supported by reasonably equivalent value and fair consideration. In
entering into the DIP F inancfng Agreement and committing to make the DIP Loan, the DIP
Agent and the DIP Lenders are relying on the terms of this Interim Order as an integrated whole,

including without limitation paragraph 22 hereof.
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L Immediate Eniry of Interim Order. The Debtors have requested

immediate entry of this Interim Order pursuant to Bankruptcy Rules 4001(b)(2) and (c}(2). The
Motion and this Interim Order comply with Local Bankruptcy Rule 4001-2. In order to avoid
immediate and irreparable harm to the Debtors, their estates and their businesses, the Debtors

need up to $10,000,000 (the “Maximum Interim Borrowing™) under the DIP Loan to fund the

amounts contemplated by the budget and initial approved cash projections attached hereto as
Exhibit A (as such budget may be amended with the consent of the DIP Agent, the “Approved
Budget™). This Court concludes that immediate entry of this Interim Order is in the best interests
of the Debtors’ estates and creditors as its implementation will, among other things, allow for
access to the financing necessary for the continued flow of supplies and services to the Debtors
necessary 1o sustain the operation of the Debtors’ existing business and further enhance the
Debtors’ prospects for a successful restructuring.

Based upon the foregoing findings, acknowledgements, and conclusions, and
upon the record made before this Court at the Interim Hearing, and good and sufficient cause
appearing therefor,

IT IS HEREBY ORDERED:

1 Disposition. The Motion is granted on an interim basis, subject to the terms set |
forth herein. Any objections to the Motion that have not previously been withdrawn or resolved
are hereby overruled on their merits. This Interim Order shall be valid and binding on all parties-
in-interest, and effective immediately upon entry notwithstanding the possible application of
Bankruptcy Rules 6003(b), 6004(a), 6004(h), 7062, and 9014.

2. Authorization. Upon entry of this Interim Order, the Debtors are authorized to:
(i) enter into and perform their obligations under that certain Senior Secured Super-Priority
Debtor in Possession Credit and Guaranty Agreement dated as of June 11, 2012 (as amended,
restated or otherwise modified from time to time in accordance with the terms hereof and

thereof, the “DIP Financing Agreement’), by and among Holdings and Systems, as borrowers (in

such capacity, the “Borrowers™), certain of the Debtors, as guarantors (the “Guarantors™),
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Yucaipa American Alliance Fund 11, L.P. and Yucaipa American Alliance (Parallel) Fund II,
L.P. (together, “Yucaipa™) as agent (in such capacity, the “DIP Agent”), and the persons and
entities from time to time party thereto as lenders (the “DIP Lenders™); (ii) obtain postpetition
delayed draw term loans (the “DIP Loan™)* under the DIP Financing Agreement in an aggregate
principal amount not to exceed the Maximum Interim Borrowing; and (iii) use Cash Collateral
and the proceeds of the DIP Loan for the purposes set forth on the Approved Budget and subject
to the terms and conditions set forth herein and in the DIP Financing Agreement; provided the
Debtors shall first use Cash Collateral before using proceeds of the DIP Loan; and provided
further that, notwithstanding anything to the contrary contained in the DIP Financing Agreement
or this Interim Order, any claim, demand, obligation or liability for severance or termination
compensation or benefits for any employee or officer of any Debtor that arose or accrued before,
on or after the Consent Date may be paid by any of the Debtors with proceeds of the DIP Loan or
Cash Collateral only with the prior consent of the DIP Agent, which consent may be given or |
withheld in its sole discretion. The DIP Financing Agreement (including the documents,
agreement and instruments described in paragraph 5(a) below) shall constitute legal, valid, and
bindimg obligations of the Debtors, enforceable against the Debtors, their successors and assigns
(including, without limitation, any successor trustee or other estate representative in any Chapter

11 Case or subsequent chapter 7 or chapter 11 case (each, a “Successor Case”™)) in accordance

with their terms. The Debtors are hereby authorized to pay (whether through Cash Collateral or
the DIP Loan) interest, fees, expenses and any other amounts required or allowed to be paid in
accordance with this Interim Order or the DIP Financing Agreement.

3. Termination of Postpetition Credit and Cash Collateral Usape. Notwithstanding
anything in this Interim Order to the contrary, the DIP Lenders’ obligation to make the DIP Loan
and the consent of the DIP Agent and the Prepetition Agents to the use of Cash Collateral shall

4 The term “DIP Loan” shall include all principal, interest, fees, expenses and other obligations {including,

without limitation, all “Obligations” as such term is defined in the DIP Financing Agreement and ali DIP
Expenses (as defined below)) that are at any time owed by any Borrower or Guarantor to the DIP Agent or the
DIP Lenders in connection with the DIP Loan, the DIP Financing Agreement or this Interim Order.

2402318v1




automatically terminate without any further action by this Court, the DIP Agent, or any of the
Prepetition Secured Parties, upon the earliest to occur of (the “Termination Date™): (i) the date of
final indefeasible payment and satisfaction in full in cash of the DIP Loan and the termination of
the loan commitments under the DIP Financing Agreement; (ii) the effective date of any plan of
reorganization or liquidation in any of the Chapter 11 Cases; (iii) the consummation of the sale
or other disposition of all or substantially all of the assets of the Debtors; and (iv) subject to
paragraph 18(b)iii of this Interim Order with respect to the use of Cash Collateral, immediately
upon delivery of a Termination Notice (as defined below).

4, Fees and Expenses.

(@)  The Debtors shall pay the DIP Agent’s and the DIP Lenders’ reasonable
costs, fees and expenses incurred in connection with the consideration, investigation, negotiation,
documentation, consummation, administration, amendment and enforcement of the DIP Loan
and any Cash Collateral order and participation in the Chapter 11 Cases (in their capacities as
DIP Agent and DIP Lenders), including without limitation, legal, accounting, appraisal,
investigation, audit, inspection, insurance, title insurance, and other similar fees and costs/
Tt (the “DIP
Expenses”). Except as set forth in paragraph 4(b) below, the DIP Agent or the professional or
firm seeking payment of a DIP Expense (an “Expense Claimant™) shall submit a written invoice
for any DIP Expense (in summmary form, certifying that fees and charges have been incurred in
comnection with the DIP Financing Agreement, the DIP Loan or the use of Cash Collateral or
otherwise in connection with this Interim Order, and setting forth hours, billing rates and
timekeepers only and otherwise redacted to preserve privileges) to the Debtors, with a copy to
the United States Trustee, counsel for the Debtors, counsel for the Committee (as defined below)
and counsel for the Petitioning Credito_rs. If no written objection stating with specificity the
basis for the objection (an “Objection”) is received by the DIP Agent or such Expense Claimant
within 10 days after delivery of such invoice, the Debtors shall promptly pay such DIP Expense.
If an Objection is received by the DIP Agent or such Expense Claimant within such 10-day
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period, the Debtors shall pay that portion, if any, of the DIP Expense that was not disputed. If
the DIP Agent and/or the Expense Claimant are unable consensually to resolve an Objection with
the objecting party, then this Court shall determine tﬁe disputed portion of such DIP Expense.
Except as otherwise set forth in the preceding sentence or as may otherwise be hereafier ordered
by the Court, no DIP Expense shall be subject to Court approval or required to be maintained in
accordance with the U.S. Trustee Guidelines, and no Expense Claimant shall be required to file
any interim or final fee application or request for payment with the Court. To the extent the
Debtors fail to pay any undisputed or resolved DIP Expense, the DIP Agent or the Expense
Claimant shall be permitted to (i) apply any amounts held in escrow or retainer (whether
obtained prior to or after the Consent Date) to such unpaid DIP Expense without further Court
approval; and/or (ii) file a motion with this Court seeking an order compelling the Debtors to pay
such DIP Expense.

(b)  Notwithstanding the foregoing, but subject to entry of the Final Order,
DIP Expenses payable under Section 10.3 of the DIP Financing Agreement shall be governed
solely by the DIP Financing Agreement and shall not be subject to any Objection or the
procedures related to an Objection described in paragraph 4(a) above.

5. Authority to Execute and Deliver Necessary Documents. The Debtors are

authorized s o enter into, execute and deliver to the DIP Agent any and all
documents, agreements and instruments that are contemplated by, related to or to be delivered
pursuant to or in connection with the DIP Financing Agreement or this Interim Order or that are
reasonably requested by the DIP Agent to evidence or effectuate any of the transactions or other
matters contemplated by or set forth in the DIP Financing Agreement or this Interim Order, each
as may be amended hereafier from time to timc (the documents, instruments and agreements

referenced in this paragraph 5, collectively, shall be included in the definition of the “DIP

Financing Agreement”™). l buln (e
6. Amendments, Consents, Waivers, and Modifications. ?he Debt IS may ente into

non-material amendments, waivers or modifications of or consents to the DIP Financing
wa mdlec agpovia }Zﬂ'
1he Cay
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Agreement with the prior written consent of the DIP Agent, which consent shail be granted or

withheld in the DIP Agent’s sole discretion; provided, however, that any material amendment,

waiver, modification or consent shall require the gpproval of thls Court. e E) "0(“"’
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7. DIP Lenders’ Superpriority Claims. The DIP Agent, for the benefit of itself and Yy

the DIP Lenders, is hereby granted allowed superpriority administrative expense claims (the é;]/u
)

S_pegpnu Claims”) pursuant to Bankruptcy Code section 364(c)(1) for the DIP Loan. o
‘oiF
8. Postpetition Liens. To secure the DIP Loan and subject to the prowsmns of P71 ‘ ;
oy oS

paragraph 10, the DIP Agent is hereby granted, for the benefit of itself and the DIP Lenders,
valid, enforceable, non-avoidable and fully perfected, first priority priming liens on and security

interests in (collectively, the “Postpetition Liens™) all Prepetition Collateral, all other property,

assets and interests in property and assets of the Debtors (or any successor trustee or other estate
representative in any Chapter 11 Case or Successor Case) and all other “property of the estate”
(within the meaning of the Bankruptcy Code) of the Debtors (or any successor trustee or other
estate representative in any Chapter 11 Case or Successor Case), of any kind or nature
whatsoever, real, personal or mixed, tangible or intangible now existing or hereafter acquired or
created, including, without limitation, all accounts, inventory, goods, contracts, contract rights,
investment property, instruments, documents, chattel paper, patents, trademarks, copyrights, and
licenses therefor, all other intellectual property, general intangibles, payment intangibles, rights,
interests, intercompany notes and obligations, tax or other refunds, insurance proceeds, letters of
credit, letter-of-credit rights, supporting obligations, documents, titled vehicles, machinery and
equipment, real property (including all facilities), fixtures, leases (and proceeds from the
disposition thereof), all of the (x) issued and outstanding capital stock entitled to vote (within the
meaning of Treas. Reg. Section 1.956-2(c)(2)), (y) issued and outstanding capital stock not
entitled to vote (within the meaning of Treas. Reg. Section 1.956-2(c}(2)) of each subsidiary of
each Debtor and (z) capital stock of -all other Persons that are not Subsidiaries directly owned by
each Debtor (subject, in the case of (x), (¥) and (2}, to any express limitations set forth in the DIP

Financing Agreement), money, investment property, deposit accounts, all commercial tort claims
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and other causes of action (other than Avoidance Actions of the Debtors), Cash Collateral, and
all cash and non-cash proceeds, rents, products, substitutions, accessions, and profits of any of
the collateral described above (collectively, the “Collateral™). Notwithstanding the foregoing or
any provisions to the contrary contained in this Interim Order or the DIP Financing Agreement,
where the DIP Agent has been granted a security interest hereunder in any shares or other equity
interests in the capital stock (“IULC Shares™) of an issuer that is an unlimited company, unlimited
liability company or unlimited liability corporation under the laws of Canada or any of its
provinces or political subdivisions (each, a “ULC"), the Debtor that owns such ULC Shares will
remain the sole registered and beneficial owner of such ULC Shares until such time as such ULC
Shares are effectively transferred into the name of the DIP Agent or any of its successors or

assigns (in either case, a “ULC Beneficiary”) or any other person or entity on the books and

records of the applicable ULC. Nothing in this Interim Order or the DIP Financing Agreement is
intended to, and nothing in this Interim Order or the DIP Financing Agreement shall, constitute
the DIP Agent, any other ULC Beneficiary or any other person or cﬁtity other than the applicable
debtor, a member or shareholder of a ULC for the purposes of the Companies Act (Nova Scotia),
the Business Corporations Act (Alberta), the Business Corporations Act (British Columbia) and
any other present or future laws governing ULCs (the “ULC Laws”) (whether listed or unlisted,
registered or beneficial), unﬁl such time as notice is given to such Debtor and further steps are
taken pursuant hereto or thereto so as to register the DIP Agent, any other ULC Beneficiary or

such other person or entity, as specified in such notice, as the holder of the ULC Shares.

9. Adequate Protection for Prepetition Secured Parties. The Debtors acknowledge

and stipulate that the Prepetition Secured Parties are entitled, pursuant to Bankruptcy Code
sections 361, 363(e), and 364(d)(1), to adequate protection of their interests in the Prepetition
Collateral, including the Cash Collateral, in exchange for the Debtors’ use of such Prepetition
Collateral, to the extent of the aggregate diminution in value, if any, of, respectively, the
Prepetition First Lien Lenders’ interest in the Prepetition Collateral and the Prepetition Second

Lien Lenders’ interest in the Prepetition Collateral, including, without limitation, any such
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diminution resulting from or attributable to, any or all of the Carve-Out, the imposition of the
automatic stay, the use of Cash Collateral, any sale, lease or use by the Debtors, physical
deterioration, or other decline in value of any other Prepetition Collateral, and the priming of the
Prepetition Secured Debt by the Postpetition Liens. As adequate protection, the Prepetition
Agents are hereby granted (i} valid, enforceable, binding, non-avoidable and fully perfected

postpetition security interests and liens (the “Adequate Protection Liens™) on all of the Collateral,

and (ii) priority superpriority administrative expense claims under section 364(c)(1) of the

Bankruptcy Code (the “Adequate Protection Priority Claims™).

(a) Without limiting the foregoing, the Prepetition Secured Parties shall have
all of the rights accorded to them under sections 503 and 507(b) of the Bankruptcy Code in

respect of the adequate protcctionjrovided herein.

ofreorganization-in-these-Chapter H-€ases: WNP/ w@\ vy
(¢)  The Prepetition Secured Particdonsentd/or are dcemed tdc

onsentlto the

adequate protection and the priming provided for berein; provided, however, that the consent of
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the Prepetition Secured Parties to the priming, the use of Cash Collateral, and the sufficiency of
the adequate protection provided for herein is expressly conditioned upon the entry of this
Interim Order @n-formand-substarce-satistactory-to-the-Prepetitiom First EiemAgeat) and such
consent shall not be deemed to extend to any other replacement financing or debtor in possession

financing other than the DIP Loan; and provided, further, that such consent shall be of no force

and effect in the event (i) this Interim Order is not entered and the DIP Loan and DIP Financing
Agreement as set forth herein are not approved, and (ii) the Final Order is not entered by July 12,
2012 (provided that such date may be extended to no later than July 27, 2012, if necessitated by

this Court’s schedule); and provided, further, that in the event of thc occurrence of the

Termination Date, nothing herein shall alter the burden of proof set forth in the applicable

provisions of the Bankruptcy Code at any hearing conceming the continued use of Prepetition

Collateral (including Cash Collateral) by the Debtors. §vb (r A ';"F;'f’“ ‘/er ‘ /f
O
Sand Claims; Other Rights.  © =

€ Postpetition Liens and, except as otherwise set forth in this Interim
Order, the Adequate Protection Liens shall not at any time be made subject or subordinate to, or
made pari passu with, any other lien, security interest or claim existing as of the Consent Date,
or created under Bankruptcy que sections 363 or 364(d) or otherwise othgr than the Carve-Qut
and any non-avoidable, valid, enforceablc and perfected lien or security interest in any asset of
the Debtors (x) that was granted, created and perfected prior to the Consent Date, (y) that is not
otherwise subject to subordination to, as applicable, the Postpetition Liens and/or the Adequate
Protection Liens under contract or applicable non-bankruptcy law and (z) as to which the holder
of such lieﬂ or seéurity intercst has not consented and is not deemed to have consented under
applicable non-bankruptcy law or contract to, as applicable, the Postpetition Liens and/or the

Adequate Protection Liens (collectively, the “Existing Priority Liens™); provided that, subject to

entry of the Final Order, the Postpetition Liens and the Adequate Protection Liens shall be senior
to any Existing Priority Liens that were junior to the Prepetition First Liens as of the Consent

Date whether by operation of contract or applicable non-bankruptcy law. In furtherance of the
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foregoing, the Postpetition Liens and the Adequate Protection Liens shall at all times be senior
to, among other things, (i) the rights of the Debtors in any Chapter 11 Cases and any successor
trustee or other estate representative in an Chapter 11 Case or Successor Case, (ii) the liens and
security interests of any party holding prepetition liens or security interests junior or subordinate
to the Prepetition Lender Liens, (iii) any intercompany claim of or against any Debtor, and (iv)
any prepetition lien that is determined to be avoidable pursuant to sections 544, 545, 547, 548,

551 and/or 553 of the Bankruptcy Code or otherwise; provided, however, the Adequate

Protection Liens shall be junior and subordinate in all respects to the Postpetition Liens, and the
Adequate Protecﬁon Liens of the Prepetition Second Lien Agent shall be junior and subordinate
in all res%acti to tlli .A%‘,eq.lﬁte rotection Lie of }hc (;’}-%Iiﬁon First Lien Agent.
v in . ur

by The Supérpriority Claims and the Adequate Protection Priority Claims
shall have priority over any and all other administrative claims against the Debtors or their
estates (whether in the Chapter 11 Cases or in any Successor Case), now existing or hereafter
arising, of any kind whatsoever, including, without limitation, all administrative expenses of the
kinds specified in or arising or ordered under Bankruptcy Code sections 105(a), 326, 328, 330,
331, 503(b), 506(c) (subject to entry of a Final Order), 507, 546(c) (subject to entry of a Final
Order), 726, 1113, and 1114 .or‘othcrwise, whether or not such expenses or‘claims may become
secured by a judgment lien or other non-consensual lien, levy or attachment, which Superpriority
Claims and Adequate Protection Priority Claims shall be payable from and have recourse to all
prepetition and postpetition property of the Debtors and all proceeds thereof including, without
limitation, but subject to the entry of the Final Order, any proceeds or property recovered in
connection with the pursuit of claims or causes of action arising under chapter 5 of the

Bankruptey Code, if any (the “Avoidance Actions”); provided, that (i) the Superpriority Claims

and the Adequate Protection Priority Claims shall be subject and subordinate to the payment of
the Carve-Out, (ii) the Adequate Protection Priority Claims shall be subject and subordinate to
the Superpriority Claims, and (iii) the Adequate Protection Priority Claims of the Prepetition
Second Lien Agent and the Prepetition Second Lien Lenders shall be subject and subordinate to
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the Adequate Protection Priority Claims of the Prepetition First Lien Agent and the Prepetition
First Lien Lenders. In furtherance and not in limitation of the foregoing, the Superpriority
Claims and the Adequate Protection Claims shall at all times be senior to, among other things,
(x) the rights of the Debtors in the Chapter 11 cases and any successor trustee or other estate
representative in any Chapter 11 case or successor case, and (y) any intercompany claim of or
against any Debitor. ﬂjlb( A _}d ‘f“dyf a '[”w[ or -

(c) No liens, claims, interests or priority status (other than with respect to the
Carve-Out and the Existing Priority Liens as described herein), having, as applicable, a lien or
administrative priority superior to or pari passu with that of the Postpetition Liens, the
Superpriority Claims, the Adequate Protection Liens or the Adequate Protection Priority Claims
granted by this Interim Order, shall be granted while any portion of the DIP Loan or the
Prepetition Secured Debt remains outstanding, or any loan commitment under the DIP Financing
Agreement or Prepetition Loan Documents remains in effect, without the prior written consent of
the DIP Agent, the Prepetition First Lien Agent and, subject to the terms of the Prepetition
Intercreditor Agreement, the Prepetition Second Lien Agent.

(d)  The Postpetition Liens and the Adequate Protection Liens shall be and
hereby are effective, binding and perfected immediately upon entry of this Interim Order without
further action by any of the Deﬁwrs, the other grantors, the DIP Agent, the DIP Lenders or the
Prepetition Secured Parties. None of the Debtors, the DIP Agent, the DIP Lenders or the
Prepetition Secured Parties shall be required to enter into, obtain, file or record, as applicable,
any mortgage, security agreement, pledge agreement, financing agreement, financing statement,
deed of trust, leasehold mortgage, notice of lien or similar instrument (including any trademark,
copyright, trade name or patent assignment filing with the United States Patent and Trademark
Office, Copyright Office or any similar agency with respect to intellectual property, or any filing
with any other federal agency/authority), landlord waiver, mortgagee waiver, bailee waiver,
warehouseman waiver, licensor consent, or other filing, consent, agreement or instrument (each,

a “Non-Bankruptcy Lien Document”) in any jurisdiction to the fullest extent allowed by law,
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such that no additional steps need be taken by the DIP Agent, the DIP Lenders or any of the
Prepetition Secured Parties to evidence or perfect the Postpetition Liens or Adequate Protection
Liens or establish the priority or realize the benefit thereof (except as otherwise expressly set
forth in this Interim Order).

(e}  Each ofthe DIP Agent and the Prepetition Agents may, but shall not be
obligated to, enter into, obtain, file or record any Non-Bankruptcy Lien Document that it deems
in its sole discretion to be necessary or desirable, in which case: (i) all such documents shall be
deemed to have been recorded and filed immediately upon entry of this Interim Order; provided,
however, that any documents evidencing the Postpetition Liens shall be deemed to have been
recorded and filed immediately prior to any documents evidencing Adequate Protection Liens,
and the Adequate Protection Liens of the Prepetition First Lien Agent shall be deemed to have
been recorded and filed immediately prior to the documents evidencing any Adequate Protection
Liens of the Prepetition Second Lien Agent; and (ii} no defect in any such act shall affect or
impair the validity, perfection, enforceability or priority of the liens granted hereunder.

® In lieu of obtaining or filing any Non-Bankrupicy Lien Document, each of
the DIP Agent and the Prepetition Agent may, but shall not be obligated to, file a true and
complete copy of this Interim Order in any place at which any such Non-Bankruptcy Lien
Document would or could be filed, together with a description of Collateral or Prepetition
Collateral, as applicable, and any such filing by the DIP Agent or a Prepetition Agent shall have
the same effect as if such Non-Bankruptcy Lien Document had been filed or recorded
immediately upon entry of this Interim Order.

(g)  The Postpetition Liens, Superpriority Claims, and other rights and
remedies granted under this Interim Order to the DIP Agent shall continue in the Chapter 11
Cases and in any Succéssor Case, and such Postpetition Liens, Superpriority Claims, and other
rights and remedies shall maintain their respective priorities as provided in this Interim Order
until the DIP Loan has been indefeasibly paid in full and completely satisfied and the DIP

Lenders’ commitments have been terminated in accordance with the DIP Financing Agreement.
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(h}  The DIP Agent, for and on behalf of the DIP Lenders, and;-subjeet-to—
paragraph~+2Hetows shall have the right to “credit bid” the allowed amount of the DIP Loan
during any sale of any of the Debtors’ assets pledged as Collateral o=Prepetition-Celateral, a5
applicablg, including without limitation in connection with any sale pursuant to section 363 of
the Bankruptcy Code or included as part of a plan of reorganization subject to confirmation
under section 1129(b)(2)(AXiii) of the Bankruptcy Code.

11.  Carve-Out.

(a)  The Borrowers shall make deposits into the Professional Fee Reserve (as
defined in the DIP Financing Agreement) on or prior to the fifth day and on the twéntieth day of
every month from which withdrawals shall be taken for the payment of professional fees in
accordance with the DIP Financing Agreement. From and after the date of the Termination
Notice (as defined below), amounts withdrawn from the Professional Fee Reserve may only be
applied to pay fees covered by the Carve-Out (as defined below). Upon the occurrence and
during the continuation of an Event of Default,” payments on account of the Postpetition Liens
and the Superpriority Claims shall be subject and subordinate only to payment of: (i) any
amounts payable pursuant to 28 U.S.C. § 1930(a)6) and to the clerk of the Bankruptcy Court (it
being understood that any such amount shall not be subject to any of the caps set forth in this
paragraph 11(a)); (ii) allowed and unpaid fees and expenses that are owed to the attorneys,
accountants and other professionals retained in the Chapter 11 Cases by the Debtors pursuant to
Bankruptcy Code sections 327, 328, 330, 331, 363, 503 or 1103 {collectively, the “Debtor
Professionals™) (x) incurred from the Consent Date to the date of notice (such notice, the

“Termination Notice™) from the DIP Agent to the Debtors and the Committee that an Event of

Default has occurred (such fees and expenses, whether allowed before or after the Termination

*  Asused herein, “Event of Default” shall mean an Event of Default as such term is defined in the DIP Financing
Agreement or any default by any of the Debtors of any of their obligations under this Interim Order except to
the extent that the DIP Agent and/or the DIP Lenders are not permitted to exercise rights or remedies hereunder
on account of such default except, as applicable, upon the giving of notice by the DIP Agent and/or the
expiration of a specified period of timne, in which event, an Event of Defanlt shall occur immediately upon the
giving of such notice or the expiration of such period.
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Notice, and including, without limitation, any monthly fees and any completion fee earned by

Rothschild, Inc. prior to the Termination Notice, the “Debtors’ Pre-Termination Allowed Fees™);

and (y) incurred after the date of the Termination Notice (such period, the “Post-Termination

Notice Period”) in an amount of up to (but no more than) $200,000 in the aggregate (the

“Debtors’ Post-Termination Allowed Fees,” and such cap the “Debtor Professional Expense

Cap™); (iii) subject to paragraph 12(c), allowed and unpaid fees and expenses that are owed to
the attorneys, accountants and other professionals retained in the Chapter 11 Cases by the
Committee pursuant to Bankruptcy Code sections 328, 330, 331, 363, 503 or 1103 (collectively,
the “Committee Professionals,” and together with the Debtor Professionals, the “E_sta_te
Professionals™) (x) incurred from the Consent Date to the date of the Termination Notice (such
fees and expenses, whether allowed before or after the Termination Notice, the “Committee’s
Pre-Termination Allowed Fees,” and togcther with the Debtor’s Pre-Termination Allowed Fees,
the “Pre-Termination Allowed Fees™) in an amount of up to (but no more than) $100,000 in the

aggregate (the “Committee Pre-Termination Expense Cap™) and (y) incurred during the Post-

Termination Notice Period (the “Committee’s Post-Termination Allowed Fees,” and together

with the Debtors’ Post-Termination Allowed Fees, the “Post-Termination Allowed Fees™), in an

amount of up to (but no more than) $75,000 in the aggregate the “Commiitee Post-Termination
Expense Cap,” and together with the Committee Pre-Termination Expense Cap, the “Committee
Expense Cap™); and (iv) allowed and unpaid fees of the information officer designated pursuant
to the Canadian Supplemental Order (as defined in the DIP Financing Agreement) that are
incurred from the Consent Date to the date of delivery of the Termination Notice. The fees and
expenses described in clauses (i} through (iv) of the preceding sentence are referred to herein as
the “Carve-Out.”

(b)  Notwithstanding anything to the contrary in paragraph 11(a}, the Debtor
Professional Expense Cap and the Committee Professional Expense Cap shall be reduced ona
dollar-for-dollar basis by the amount of any retainers held by, respectively, the Debtors’

professional and the Committee’s professionals as of the date of the Termination Notice. In
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addition, for purposes of the Carve-Out, Allowed Professional Fees (i) shall include only those
fees and expenses that are owed pursuant to the terms of the applicable Estate Professional’s
engagement letter or other agreement of engagement and (ii) shall not include any success fee,
transaction fee, or other similar fee whether or not set forth in such Estate Professional’s
engagement letter or other agreement other than as expressly set forth in paragraph 10(a).
Following the delivery of a Termination Notice, (w) any payment made to any Estate
Professional from any source on account of Allowed Professional Fees shall reduce the Carve-
Out (and to the extent made on account of a Post-Termination Allowed Fee, the Debtor
Professional Fee Cap or the Committee Professional Fee Cap, as applicable) on a dollar-for-
dollar basis, (x) any payment made to any Committee Professional from any source on account
of Committee Pre-Termination Allowed Fees shall reduce the Committee Pre-Termination
Expense Cap on a doltar-for-dollar basis, (y) any payment made to, respectively, any Debtor
Professional or any Committee Professional from any source on account of any Post-Termination
Allowed Fees shall reduce, as applicable, the Debtor Post-Termination Expense Cap or the
Committee Post-Termination Expense Cap and (y) no Allowed Professional Fee shall be paid
from the proceeds of the DIP Loan or Collateral (including Cash Collateral) to any Estate
Professional holding a refainer until such time as that retainer has been reduced to zero by
application of such retainer to the Allowed Professional Fees of such Estate Professional.

(¢)  Except for Committee Challenge Fees (as defined below), no portion of
the Carve-Out may be used for any Committee Challenge Action (as defined below).

12.  Challenge Period.

(a)  Proceeds of the DIP Loan, the Collateral and the Prepetition Collateral
(including, without limitation, Cash Collateral) shall not be used by any person or entity,
including the Debtors (or any successor trustee or other estate representative in any Chapter 11
Case or Successor Case), but excluding the Committee subjcct to the limitations set forth below,
in connection with the investigation, pursuit or assertion of, or joinder in, any claim, cause of

action, defense, counterclaim, proceeding, application, motion, objection, defense or other
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contested matter or discovery against any of the DIP Agent, the DIP Lenders or the Prepetition
Secured Parties (or any officers, directors, employees, agents, representatives, legal advisors and
attorneys, financial advisors and accountants, consultants, other professionals, members,
managers, partners, shareholders, owners, subsidiaries, predecessors in interest or affiliates of
each the foregoing (collectively, the “Related Parties™)), the purpose of which is to seck, or the
result of which would be, to obtain any order, judgment, determination, declaration or similar
relief: (x) invalidating, setting aside, avoiding, recharacterizing or subordinating, in whole or in
part, any claim, indebtedness, liens and/or security interests of any of the DIP Agent, the DIP
Lenders or the Prepetition Secured Parties; (y) objecting to or commencing any action that
prevents or affinnatively delays the exercise by any of the DIP Agent, the DIP Lenders or the
Prepetition Secured Parties of any of their respective rights and remedies under any agreement or
document or this Interim Order or the Final Order; or (z) seeking any affirmative legal or
equitable remedy against any of the DIP Agent, the DIP Lenders or the Prepetition Secured
Parties.

(b)  Notwithstanding anything herein to the contrary, any official committee of
unsecured creditors appointed in the Chapter 11 Cases pursuant to Bankruptcy Code Section
1102 (the “Committee”) and other non-Debtor parties-in-interest shall have the right to file a
complaint pursuant to Bankruptcy Rule 7001, or assert (through appropriate filings with the
Court) a setoff, claim, offset or defense that seeks to invalidate, subordinate, recharacterize or
otherwise challenge any of the Prepetition Lender Liens, Prepetition Secured Claims or the

actions taken by any Prepetition Secured Party in its capacity as such (a “Committee Challenge

Action™); provided, however, that any Committee Challenge Action must be brought on or

before the later to occur of (i) seventy-five (75) days after the Consent Date and (ii) sixty (60)

days after the formation of the Committee (the “Challenge Period™). If no Committee Challenge

Action is filed before the cnd of the Challenge Period, the Committee, all holders of claims and
interests and all other parties-in-interest shall be forever barred from bringing or taking any

Committee Challenge Action on behalf of themselves, the Debtors or these estates, and the
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Debtors” stipulations made in paragraph D, above and the release (as set forth below in
paragraph 13) shall be binding on all parties in interest. If a Committee Challenge Action is
timely brought during the Challenge Period, only those causes of actioh, claims, offsets, setoff
and defenses expressly included in such Committee Challenge Action shall be preserved, and
any and all other Committee Challenge Actions and any causes of action, claims, offsets, setofls
and defenses not expressly brought during the Challenge Period in such Committee Challenge
Action shall be forever barred. In the event of a timely and successful Committee Challenge
Action, this Court shall fashion the appropriate remedy with respect to the applicable Prepetition
Secured Party(ies). For avoidance of doubt, the foregoing shall not preclude (i) the Petitioning
Creditors from continuing to prosecute that certain action entitled BDCM Opportunity Fund 11,
LP, et al. v. Yucaipa American Alliance Fund I, LP, et al., filed January 18, 2012 and pending in
the Supreme Court of the State of New York for the County of New York (the “Petitioning

Creditor Action™) or (ii) Yucaipa from asserting any claims, crossclaims or counterclaims against

any of the Petitioning Creditors.

(c) The Committee shall be permitted to spend up to (but no more than)
$25,000 in the aggregate of proceeds of the DIP Loan and Cash Collateral in investigating,
taking discovery with respect to, filing and prosecuting any and all Cbnunittee Challenge
Actions (the “Committee Challenge Fees”).

{d)  Ifatrustee is appointed pursuant to Bankruptcy Code section 702 or 1104
prior to the end of the then-extant Challenge Period, the trustee shall have until the later of the
end of the Challenge Period and 10 days after his or her appointment to file any Committee
Challenge Action. The appointment of a trustee shall not extend the Challenge Period for any
other party.

(&)  The Challenge Period may be extended by the Court by motion filed prior
to its expiration and upon notice and a showing of good cause, or by stipulation by the DIP
Agent and the Prepetition First Lien Agent in their respective sole discretion.

13. Releases.
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(a) Subject to the rights set forth in paragraph 12 above, the Debtors, on
behalf of themselves and their estates (including any successor trustee or other estate
representative in any Chapter 11 Case or Successor Case), forever and irrevocably (i) release,
discharge, and acquit the DIP Agent, cach of the DIP Lenders, in their capacity as DIP Lenders,
and each of their respective former, current or future Related Parties, solely in cach of their
capacity as such, of and from any and all claims, demands, liabilities, responsibilities, disputes,
remedies, causes of action, indebtedness, and obligations, of every type, including, without
limitation, any so-called “lender liability” or equitable subordination claims or defenses, with
respect to or relating to the negotiation and execution of the DIP Finaneing, this Interim Order
and the negotiation of the terms hereof or thereof and (ii) waive any and all defenses (including,
without limitation, offsets and counterclaims of any nature or kind) as to the validity, perfection,
priority, enforceability and nonavoidability of the Postpetition Liens and Superpriority Claims.

(b) Subject to entry of the Final Order and the rights set forth in paragraph 12
above, the Debtors, on behalf of themselves and their estates (including any successor trustee or
other estate representative in any Chapter 11 Case or Successor Case), forever and irrevocably
(i) release, discharge, and acquit each of Prepetition Secured Parties, in its capacity as such, and
cach of its respective former, current or future Related Parties, each in its capacity as such, of
and from any and all claims, demands, liabilities, responsibilities, disputes, remedies, causes of
action, indebtedness, and obligations, of every type, including, without limitation, any so-called
“lender liability” or equitable subordination claims or defenses, with respect to or relating, as
applicable, to the Prepetition Secured Debt, the Prepetition Lender Liens, the Prepetition Loan
Documents, the Debtors’ attempts to restructure the Prepetition Secured Debt, any and all claims
and causes of action arising under title 11 of the United States Code, and any and ail claims
regarding the validity, priority, perfection or avoidability of the Prepetition Lender Liens or any
secured or unsecured claims arising from the Prepetition Secured Debt, and (ii) waive any and all

defenses (including, without limitation, offsets and counterclaims of any nature or kind) as to the
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validity, perfection, priority, enforceability and nonavoidability of any of the Prepetition Secured
Debt and the Prepetition Lender Liens.

14.  Limitation on Additional Surcharges. No action, inaction or acquiescence by any

of the DIP Agent, the DIP Lenders and the Prepetition Secured Parties, including funding the
Debtors’ ongoing operations under this Interim Order, shall be deemed to be, or shall be
considered as evidence of, aﬁy alleged consent by any of the DIP Agent, the DIP Lenders or the
Prepetition Secured Parties to a charge against the Collateral or the Prepetition Collateral
pursuant to Bankruptcy Code sections 105(a) (subject to entry of a Final Order), 506(c) (subject
to entry of a Final Order) and 552(b) (subject to entry of a Final Order), aﬁd no such costs, fees
or expenses shall be so charged against the Collateral or Prepetition Collateral without the prior
written consent of the DIP Agent (in the case of the Collateral) and the Prepetition First Lien
Agent (in the case of the Prepetition Collateral), such consent to be granted or withheld in the
respective party’s sole and absolute discretion. The DIP Agent, the DIP Lenders and the
Prepetition Secured Parties shall not be subject in any way whatsoever to the equitable doctrine
of “marshaling” or any similar doctrine with respect to, as applicable, the Collateral or the
Prepetition Collateral. In addition, without limiting the foregoing, the Prepetition Secured
Parties shall each be entitled to all of the rights and benefits of section 552(b) of the Bankruptcy
Code, and, subject to entry of a Final Order, the “equities of the case” exception under section
552(b) of the Bankruptcy Code. shall not apply to the Prepetition Secured Parfies with respect to
proceeds, product, offspring or profits of any of the Prepetition Collateral.

15.  Application of Coﬂateral Proceeds.

(a}  To the extent required by this Interim Order or the DIP Financing

Apgreement, afier the occurrence of an Event of Default and until such time as the DIP Loan has
been repaid in full in cash, the Debtors are hereby authorized i to remit to the DIP
Agent, for the benefit of the DIP Lenders, one-hundred percent (100%) of all collections on, and
proceeds of, the Collateral, including as a result of sales in and outside the ordinary course of

business, and all other cash or cash equivalents which shall at any time on or after the Consent
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Date come into the possession or control of the Debtors (whether from sales, licenses,
condemnation and casualty events or other transfers of assets), or to which the Debtors shall
become entitled at any time, and the automatic stay provisions of Bankruptcy Code section 362
are hereby modified to permit the DIP Agent and the DIP Lenders (subject to the terms of this
Interim Order) to retain and apply all collections, remittances, and proceeds of the Collateral in
accordance with this Interim Order and the DIP Financing Agreement to the DIP Loan, first to
fees, costs and expenses owed under the DIP Financing Agreement (including the Carve-Out),
then to interest, and then to principal.

(b)  Pursvant to thé DIP Financing Agreement, net cash proceeds from any
sale, transfer or other disposition of asserts or property (other than inventory in the ordinary
course of business) by the Debtors and the other credit parties shall be promptly paid to the DIP
Agent and applied to the repayment of the DIP Loan.

16. Access to Collateral: Reports and Other Information.

(a) Notwithstanding anything contained herein to the contrary, and without
limiting any other rights or remedies of the DIP Agent contained in this Interim Order or the DIP
Financing Agreement, or otherwise available at law or in equity, but subject to entry of the Final
Order, upon five (5) business days’ written notice to the Debtors, the U.S. Trustee, counsel to the
Committee, if any, counsel to the Petitioning Creditors, and any landlord, lienholder, licensor or
other third party owner of any leased or licensed premises or intellectual property that an Event
of Default has occurred and is continuing, the DIP Agent may, unless otherwise provided in any
separate agreement by and between the applicable landlord or licensor and the DIP Agent (the
terms of which shall be reasonably acceptable to the parties thereto), enter upon any leased or
licensed premises of the Debtors for the purpose of exercising any remnedy with respect to
Collateral located thereon and shall be entitled to all of the Debtors’ rights and privileges as
lessee or licensee under the applicable license and to use any and all trademarks, trade names,
copyrights, licenses, patents or any other similar assets of the Debtors, which are owned by or

subject to a lien of any third party and which are used by Debtors in its businesses without

26
2402318v1




interference from lienholders or licensors thereunder, subject to such lienholders or licensors
rights under applicable law. Nothing herein shall require the Debtors, the DIP Agent or the DIP
Lenders to assume any lease or license under Bankruptcy Code Section 365 as a condition to the
rights afforded to the DIP Agent and the DIP Lenders in this paragraph.
(b)  The Debtors (and/or their legal or financial advisors) shall cooperate,
confer with, and deliver to the DIP Agent and DIP Lenders (and their respective legal and
financial advisors), all financial reports, budgets, forecasts, and all other legal or financial
documentation, pleadings, and/or filings (together, the “Documentation™) that are required to be
prdvided to the DIP Agent, the DIP Lenders, and/or the DIP Agent’s legal and financial advisors
pursuant to the DIP Financing Agreement or are reasonabg ;ggug;}e%l_ l;y }ﬂgg};}g?mhﬂ_lﬁf 7 gf;‘ h:‘m
Debtors shall further deliver to the Petitioning Creditors¥or their respective legal and financial NDR

advisors) all Documentation required to be provided to the Beti-tiening—%red-itefs-pursuant to the
DiPAGen s TS P Levtlers

Nelucling WHNOwE ik o sretion 4.1 yrere st ),
17. Cash Management Systems. The Debtors are authorized and directed to maintain

DIP Financing AgreementL

their cash management system in 2 manner consistent with the DIP Financing Agreement, this
Interim Order, and the order of this Court approving the maintenance of the Debtors’ cash

management system, provided, however, that such order is on terms and conditions acceptable to

the DIP Agent and such order is not inconsistent with the terms specified herein and/or the DIP
Financing Agreement.

18. Automatic Stay Modified.

(a) The automatic stay is modified as to the DIP Agent, the DIP Lenders and
the Prepetition Secured Parties to allow implementation of the provisions of this Interim Order
without further notice or order of the Court. The automatic stay is also modified as to the
Debtors, the DIP Agent and the DIP Lenders to allow any and all actions necessary or desirable
to seek recognition of the Chapter 11 Cases in Canada and to take any and all actions necessary
or desirable to enforce or implement any orders entered by any Canadian court in connection

therewith, including, without limitation, filing any registration to preserve or perfect any existing
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or future security interest or in connection with the charges created under this Interim Order or
registering any existing or future claim for any lien.

(b)  In addition to the foregoing, but subject to the provisions of subparagraphs
(c) and (d) hereof, the automatic stay provisions of Bankruptcy Code section 362 hereby are, to
the extent applicable, vacated, and modified to the extent necessary to allow the DIP Agent and
DIP Lenders:

i. whether or not an Even of Default has occurred, to require all cash,
checks or other collections or proceeds from Collateral received by the Debtors to be deposited
in accordance with the requirements of the DIP Financing Agreement, and to apply any amounts
so deposited and other amounts paid to or received by any DIP Agent or the DIP Lenders in
accordance with any requirements of the DIP Financing Agreement;

i1 upon the occurrence of an Event of Default and after giving five
(5) business days’ prior written notice (the “Waiting Period™) to the Debtors and their counsel,
counsel to any Committee, counsel to the Prepetition First Lien Agent, counsel to the Petitioning
Creditors and the United State Trustee of the DIP Lenders’ decision to exercise rights and
remedies provided for in the DIP Financing Agreement, this Interim Order or under other
applicable bankruptcy and nonbankruptcy law (including the right to setoff funds in accounts
maintained by the Debtors with any of the DIP Lenders or the DIP Agent to repay the DIP
Loan), to exercise such rights and remedies without further notice to or approval of the Court or
any other party in interest; and

ili.  immediately upon the occurrence of an Event of Default, without
providing any prior notice thereof, (A) the DIP Agent, for the benefit of the DIP Lenders, may
charge interest at the default rates pursuant to the DIP Financing Agreement, (B) neither the DIP
Agent nor any of the DIP Lenders shall have any further obligation to provide financing under
the DIP Financing Agreement, this Interim Order or otherwise, or to permit release to the
Debtors of proceeds of loans that were previously funded, and may, in their sole discretion,

terminate all commitments with respect to the DIP Loan, and (C) after the expiration of the
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Waiting Period and subject to the provision of this paragraph 18 (b) hereof, terminate the
Debtors’ authorization to use Cash Collateral.
(¢)  During the Waiting Period, the Debtors shall not use any Cash Collateral

or any DIP Loan proceeds to pay any expenses except those expressly set forth in the Approved

Budget. mswj/
(d)  This Court shall retain ive jurisdiction to hear and resolve any

disputes and enter any orders required by the provisions of this Interim Order and relating to the
application, re-imposition or continuance of the automatic stay of Bankruptcy Code section
362(a), use of Cash Collateral, or other injunctive relief requested.

19.  Prepetition Intercreditor Agreement. Pursuant to Bankruptcy Code section 510,

the Prepetition Intercreditor Agreement shall remain in full force and effect in the Chapter 11
Cases and in any subsequent proceedings under the Bankruptcy Code, including, without
limitation, a Successor Case. Notwithstanding anything to the contrary contained in this Interim
Order, the Prepetition Lender Liens , the Adequate Protection Liens and the Adequate Protection
Priority Claims shall be subject to the terms of the Prepetition Intercreditor Agreement.
Notwithstanding anything to the contrary contained herein or in the DIP Financing Agreement,
all rights and obligation of the Prepetition Secured Parties and the Débtors_ under the Prepetition
Intercreditor Agreement (including, without limitation, Section 2 of the Prepetition Intercreditor
Agreement) are hereby expressly reserved.

20.  Successors and Assigns. The DIP Financing Agreement and the provisions of this
Interim Order shall be binding upon the Debtors, the DIP Agent, the DIP Lenders and the
Prepetition Secured Parties and each of their respective successors and assigns, and shall inure to
the benefit of the Debtors, the DIP Agent, the DIP Lenders and the Prepetition Secured Parties,
and each of their respective successors and assigns including, without limitation, any trustee,

responsible officer, estate administrator or representative, or similar person appointed in a case

for any of the Debtors under any chapter of the Bankruptcy Code. Fhe-provistons-ef-this-Interim—
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vinterést. Without limiting the foregoing and for the avoidance of doubt, and except as set forth in
the Prepetition Intercreditor Agreement, the DIP Agent, the DIP Lenders and the Prepetition
Secured Creditors shall have no obligation to permit the use of Cash Collateral or other proceeds
of Collateral or extend any financing to any chapter 7 trustee or any other estate representative or
representative appointed for any of the Debtors’ estates.

21.  Binding Nature of Agreement. The rights, remedies, powers, privileges, liens,

and priorities of the DIP Agent and the DIP Lenders provided for in this Interim Order and in the
DIP Financing Agreement shall not be moditied, altered or impaired in any manner by any
subsequent order (including a confirmation order), by any plan of reorganization or liquidation in
the Chapter 11 Cases, by the dismissal or conversion of the Chapter 11 Cases or in any Successor
Case under the Bankruptcy Code without the consent of the DIP Agent unless the DIP Loan has
first been indefeasibly paid in full in cash and completely satisfied and the commitments
terminated in accordance with this Interim Order and the DIP Financing Agreement. Except to
the extent permitted or required herein or by the Prepetition Intercreditor Agreement, the rights, -
remedies, powers, privileges, liens, and priorities of the Prepetition Secured Parties granted
herein shall not be modified, altered or impaired in any manner by any subsequent order
(including a confirmation order), by any plan of reorganization or liquidation in the Chapter 11
Cases, by the dismissal or conversion of the Chapter 11 Cases or in any Successor Case.

22.  Subsequent Reversal or Modification. This Interim Order is entered pursuant to

Bankruptcy Code section 364 and Bankruptcy Ruies 4001(b) and (c), granting the DIP Agent,
the DIP Lenders and the Prepetition Secured Parties all protections afforded by Bankruptcy Code
section 364(e). If any or all of the provisions of this Interim Order are hereafter reversed,
modified, vacated or stayed (whether on appeal or otherwise), that action will not affect (i) the
validity of any obligation, indebtedness or liability incurred hereunder by the Debtors to the DIP
Agent, the DIP Lenders and the Prepetition Secured Parties, as applicable, prior to the date of
receipt by the DIP Agent, the DIP Lenders and the Prepetition Secured Parties of written notice

of the effective date of such action, (ii) any fees, costs, expenses and other amounts earned by
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and/or paid to the DIP Agent and the DIP Lenders pursuant to this Interim Order or the DIP
Financing Agreement prior to the date of receipt by the DIP Agent and the DIP Lenders of
written notice of the effective date of such action, (iii) the validity and enforceability of any lien,
claim or priority authorized or created under this Interim Order or pursuant to the DIP Financing
Agreement, or (iv) the ability to enforce any rights or remedies contained herein.
Notwithstanding any such reversal, stay, modification or vacatur, any postpetition indebtedness,
obligation or liability incurred by the Debtors to any of the DIP Agent, the DIP Lenders or the
Prepetition Secured Parties prior to written notice to the DIP Agent, the DIP Lenders and the
Prepetition Secured Parties of the effective date of such action, shall be governed in all respects
by the original provisions of this Interim Order and the DIP Financing Agreement, as applicable,
and the DIP Agent, the DIP Lenders and the Prepetition Secured Parties shall be entitled to all
the rights, remedies, privileges, and benefits granted herein and, as to the DIP Agent and the DIP
Lenders, in the DIP Financing Agreement with respect to all such indebtedness, obligations or
liability.

23.  Restriction on Use of Lender’s Funds. Except with respect to the Committee

Challenge Fees, no proceeds from the DIP Loan, Collateral, Cash Collateral (including any
prepetition retainer funded with Prepetition Secured Debt), or Prepetition Collatcral or the
Carve-Out may be used by the Debtors, the Committee, any trustee or other estate representative
appointed in any Chapter 11 Case or Successor Case or any other person or entity to: (a) seek or
obtain postpetition loans or other financial accommodations pursuant to Bankruptcy Code
section 364(c) or (d), or otherwise, other than from the DIP Lenders, except for the purpose of
indefeasible repayment of the DIP Loan in full and in cash; or (b) investigate any Committee
Challenge Actions (as outlined in paragraph 12 above).

24. Collateral Rights. Subject to entry of the Final Order, in the event that any party
who has both received notice of the Interim Hearing and holds a lien or security interest in
Collateral or Prepetition Collateral that is junior and/or subordinate to any of the Postpetition

Liens, the Adequate Protection Liens or the Prepetition Lender Liens in such Collateral or
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Prepetition Collateral receives or is paid the proceeds of sﬁch Collateral or Prepetition Collateral,
or receives any other payment with respect thereto from any other source, prior to indefeasible
payment in full in cash and the complete satisfaction of (i) the DIP Loan under the DIP
Financing Agreement and termination of the loan commitments thereunder in accordance with
the DIP Financing Agreement and (ii) subject to the Final Order, the Prepetition Secured Debt
under the Prepetition Loan Documents, such junior or subordinate lienholder shall be deemed to
have received, and shall hold, the proceeds of any such Prepetition Collateral or other Collateral
in trust for the DIP Agent, DIP Lenders and the Prepetition Secured Parties (subject to the terms
of the Prcpetition Intercreditor Agreement), and shall immediately turnover such proceeds for
application, in the following order: (a) to the DIP Agent for application to the DIP Loan under
the DIP Financing Agreement until paid in full in cash; (b) to the Prepetition First Lien Agent for
application to the Prepetition First Lien Debt under the Prepetition First Lien Loan Documents
until paid in full in cash; and (c) to the extent such payment consists of Prepetition Second Lien
Collateral, to the Prepetition Second Lien Agent for application to the Prepetition Second Lien
Debt under the Prepetition Second Lien Loan Agreement until paid in full in cash.

25.  Plan of Reorganization or Liquidation. No plan of reorganization or liquidation

may be confirmed in any of these Chapter 11 Cases unless, in connection and concurrently with
the effective date of such plan, the plan providcs for the indefeasible payment in full, in cash, and
in complete satisfaction of the DIP Loan, and the loan commitments under the DIP Financing
Agreement and this Interim Order are terminated on or before the effective date of such plan.

26. Sale/Conversion/Dismissal. Unless otherwise agreed by the DIP Agent, neither
the Debtors nor any trustee will file a motion seeking a sale of all or substantially all of the assets
of the Debtors under Bankruptcy Code section 363 (a “363 Substantial Asset Sale™) unless (i) the

proceeds of such sale are used to indefeasibly pay in full and completely satisfy in cash the DIP
Loan and (ii) the loan commitments under the DIP Financing Agreement and this Interim Order
are terminated in accordance therewith on the closing date of such sale. If an order dismissing

any of the Chapter 11 Cases under section 1112 of the Bankruptcy Code or otherwise is at any
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time entered, (i) the claims and Liens (including, without limitation, the Postpetition Liens, the
Superpriority Claims, fhe Adequate Protection Liens and the Adequate Protection Claims)
granted pursuant to this Interim Order to or for the benefit of the DIP Agent, the DIP Lenders
and the Prepetition Secured Parties shall continue in full force and effect and shall maintain their
priorities as provided in this Interim Order until, as applicable, all DIP Financing Obligations,
Prepetition First Lien Debt and/or Prepetition Second Lien Debt shall have been indefeasibly
paid in full in cash (and that such claims ard liens shall, notwithstanding such dismissal, remain
binding on all parties in interest), and (ii) this Court shall retain jurisdiction, notwithstanding
such &ismissal, for the purposes of enforcing such claims and Liens. The provisions set forth in
clauses (i) and (ii) of the preceding sentence shall be deemed (in accordance with sections 104
and 349(b) of the Bankruptcy Code) to be incorporated by this reference in any order dismissing
any of the Chapter 11 Cases under section 1112 of the Bankruptcy Code or otherwise, unless
such provisions are expressly set forth therein.

27.  No Waiver. This Interim Order shall not be construed in any way as a waiver or
relinquishment of any rights that any of the DIP Agent, the DIP Lenders or the Prepetition
Secured Parties may have to bring or be heard on any matter brought before this Court.

28.  Setoff and Recoupment. Notwithstanding anything to the contrary contained

herein (but subject to the terms of the Prepetition Intercreditor Agreement), nothing in this
Interim Order shall limit or impair the nature, extent, validity and/or priority of the rights against
the Debtors, if any, of any party-in-interest in the Chapter 11 Cases under Bankruptcy Code
sections 546(c), 545 and 553 and/or the equitable doctrine of recoupment.

29, Priority of Terms. To the extent of any conflict between or among (a) the express
terms or provisions of any of the DIP Financing Agreement, the Motion, any other order of this
Court, or any other agreements, on the one hand, and (b) the terms and provisions of this Interim
Order, on the other hand, unless such term or provision herein is phrased in terms of “as defined
in” or “as more fully described in” the Motion or the DIP Financing Agreement, the terms and

provisions of this Interim Order shall govern.
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30. Indefeasible payment. Subject to the investigatory period provisions of paragraph

12, for purposes of the Interim Order, when payment in cash is received by the DIP Agent, that
payment shall be considered indefeasibly made.

31.  No Third Party Beneficiary. Except as explicitly set forth herein with respect to
the Carve-Out, no rights are created hereunder for the benefit of any third party, any creditor, any
party in a Successor Case or any direct, indirect or incidental beneficiary, and no third parties
shall be deemed to be third party beneficiaries of this Interim Order.

32.  Final Hearing Date. The Final Hearing to con51der the entry of the Final Order
approving ‘the relief sought in the Motion shall be held on k&@ 2012 at [{{ 00 € .m.]

prevailing Eastern time (as the same may be adjourned or continued by this Court) before the

Honorable Christopher S. Sontchi, at the United States Bankruptcy Court for the District of
Delaware.

33.  Adequate Notice. Adequate notice under the circumstances has been given to

(i) the Office of the United States Trustee for the District of Delaware; (ii) counsel for the DIP
Agent; (iii} counsel for BDCM Opportunity Fund II, LP, Black Diamond CLO 2005-1 Adviser
L.L.C., Spectrum Investment Partners LP and The CIT Group/Business Credit, Inc., each of
which is a lender under the Prepetition First Lien Loan Agreement; (iii) The Bank of New York
Mellon, in its capacity as administrative agent and collateral agent under the Prepetition Second
Lien Loan Agreement; (iv) the Debtors’ twenty (20) largest unsecured creditors listed in the
Debtors’ consolidated list of creditors (excluding insiders); (v) Bank of America, Fidelity
National Bank, J.P. Morgan Chase Bank and Bank of Nova Scotia, which are the banks with
which the Debtors maintain their primary banking relationships; and (vi) all other persons
requesting notices. Pursuant to Bankruptcy Rule 4001, no further notice of the request for the
relief granted at the Interim Hearing is required. The Debtors shall promptly mail copies of this
Interim Order and notice of the Final Hearing to the noticed parties, any known party affected by
the terms of the Final Order, and any other party requesting notice after the entry of this Interim
Order. Any objection to the relief sought at the Final Hearing shall be made in writing setting
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forth with particularity the grounds thereof, and filed with the Court and served on counsel for

the Debtors and counsel for Yucaipa so as to be actually received no later than 4:00 p.m. |

~Jut i

prevailing Eastern time ondusd &1, 2012. !
34.  Entry of Interim Order: Effect. This Interim Order shall take effect immediately

upon execution hereof, notwithstanding the possible application of Bankruptcy Rules 6004(g),
7062, 9014, or otherwise, and the Clerk of this Court is hereby directed to enter this Interim
Order on the Court’s docket in the Chapter 11 Cases.

35.  Retention of Jurisdiction. This Court shall retain jurisdiction over all matters
pertaining to the implementation, interpretation and enforcement of this Interim Order and/or the
DIP Financing Agreement.

36.  Binding Effect of Interim Order. The terms of this Interim Order shall be binding

on any trustee appointed under chapter 7 or chapter 11 of the Bankruptcy Code or other fiduciary
or other estate representative hereafter appointed as a legal representative of the Debtors or with
respect to the property of the estates of the Debtors; provided that, except to the extent expressly
set forth in this Interim Order, the DIP Agent, the DIP Lenders and the Prepetition Secured
Parties shall have no obligation to permit the use of Cash Collateral or other proceeds of
Collateral or extend any financing to any chapter 7 trustee or similar responsible person

appointed for the estates of the Debtors.

Dated: June I 2, 2012 %/

THE HONORABLE CHRISTOPHER S. SONTCHI
UNITED STATES BANKRUPTCY JUDGE
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SENIOR SECURED SUPER-PRIORITY DEBTOR IN POSSESSION
CREDIT AND GUARANTY AGREEMENT

dated as of June 12,2012
among
ALLIED SYSTEMS HOLDINGS, INC.
and
ALLIED SYSTEMS, LTD. (L.P.),

as Borrowers

CERTAIN SUBSIDIARIES OF
ALLIED SYSTEMS HOLDINGS, INC.
and
ALLIED SYSTEMS, LTD. (L.P.),
as Guarantors,
VARIOUS LENDERS,

and

YUCAIPA AMERICAN ALLIANCE FUND 11, LLC,

as Agent

LAVRGI4438-132674438.14




SECTION 1.

1.1
1.2
1.3

SECTION 2.

2.1
2.2
2.3
24
2.5
2.6
27
28
2.9
2.10
2.11
2.12
2.13
2.14
2.15
2.16
2.17
2.18
2.19
2.20
2.21
222
223
2.24
2.25
226
227

SECTION 3.

3.1
32

SECTION 4.

4.1
42
4.3

TABLE OF CONTENTS

- Page
DEFINITIONS AND INTERPRETATION .....ccocveiiriicntre et serescsnesssees 2
DEEINITIONS. «..veereceresieeacmeieirraesaessssese s e s et e eae sees st aeeeanan s e saeneansansananssennssbeaessn s aaannan 2
Accounting TeIMS .....cce e et sttt cse s e s s b s n e aa b 29
INtEIPretation, €IC. .......cccoeiiiirce it rsiesesst s 29
DIP LOANS ...t reere e seatese st e s s eanens s snssmvne e e n s saasnensansssssnsansn 29
DIP LOANS ittt it sns st st s nan s s s sas s s e sbn e 29
Pro Rata Shares; Availability of Funds.........cccocoorienrnvenciiecessev e 30
USE Of PLOCEEAS....veeruereieeieteintersntsie et e et se st st nee e assaes s ss e nees 31
Evidence of Debt; Register; Lenders’ Books and Records; Notes ........ccecceccvvnenen. 32
Interest on DIP Loans .......coccvevresiciiinnesiinnn et sessnirsa e sosnesssssssmsosnsessssssansens 32
Conversion/CONtNUALION. .......c..ecceeeeveriecrrenivrneseeseraresses st sessessessesresssasessssnssseesssa 34
Default INEErest.......cvvvceereereceicrcassant st nert sttt ne i e sssen s sssnseee 35
FEES ettt s ae s e e 35
Scheduled Payments .........ccoveeeevcnveceecnecinnens erer et arae et e es s st e et et s resntsenas 35
Voluntary Prepayments/Commitment Reductions .........cccveeecevcnsvniencennnanscnscnnnens 35
Mandatory Prepayments .........cccooverieiinmensseeessrseessssssscee s earsssseseossesos e 36
Application of Prepayments.... feeeteereesaeteeraaaesntssrennsebeat sesnvesarastasasesnssrreras 3 OF
General Provisions Regarding Payments ............................................................... 37
Ratable Sharing.... eeeetberererereraaesrenatresaenrestbaserneerrend O
Making or Mamtalnmg Eurodol]ar Rate Loans .................................................... 38
Increased Costs; Capital AeqUACY .........cccccesimrinriinnerrcesrnniereretsseseeeses e seeeesons 40
Taxes; Withholding, etc. .........ccoveeerievevvrcnnenrrnreenens feteeeenterreeeeraaererareanaataneaneas 41
Obligation 10 MILIZALE .......c.cvrererererecerestsnce et seseesesseseesess s sre e eressencanas 43
Defaulting Lenders..........oovvceeenrirenrncrnniercm i seessae e et rae 44
Removal or Replacement of a Lender ..o 44
Super-Priority Nature of Obligations and Lenders’ Liens.........ccecvvvuvenevnvirnnncnes 45
Payment of Obligations..........ccvvvrieeccerruinniensreesicssineceresassessesconssnnessosnsessssnes 47
Security Interests in Collateral..........cocccricvnrericnnccniecnceninceneriresesesesrrenens 7
No Discharge; Survival Of Clalms ......cevcvecercnvissenineerees e sissssseesescesssssssssossons 47
Waiver of any Priming Rights ..o 47
CO-BOTTOWETS.........ctvreeeeecrmce et cecesse e st a e bbb as s s bbbt s s s cacsana e an 47

Judgment CUITENCY ...cciueerirariireeierameisnseccsitvne e st esssssescsesasesssssnessesassnsane 49

CONDITIONS PRECEDENT .......oorevcviirerrsitisinssserssssssssstesssssrsssnsissnsasesnsssssnsons 50
ClOSING DALE.......cereeereereiccrsiinssrresererres e ssinessemsaesssnasrsessestarssne sesessass besssasasassssnrs 50
Conditions to Each Credit EXtenSION....cucuueienimreresinisessrreesvvsmrrrrssaseeesssserssmmsaansnes 52
REPRESENTATIONS AND WARRANTIES........oo oot reeererevesmee ey 53
Organization; Requisite Power and Authority; Qualification.........c....cccorrcerennenee. 53
Equity Interests and OWDErShip .........ccccierernnercecsntenrnereesiecessesesssssnsssmsssssessnenes 53
DUE AUTNOIZALION. ...t e et eeceie e e s s e e s esssbeaesssssbsseassnsessarsnsseestssnnas 53

LA2674438-132674438.14




4.4 NO CONTTICL .uvveceieetteemerer et v s et st ear e sns st s n e rs s br s s s n st b s s e e aranes 54
4.5 Governmental ConSents ..o rcceniinitine oot s n s sne s raesas 54
4.6 Binding Obligation.........ccoovieeeiiiiieerererrere s eres et rsnenrr s nesseree s sseesrns s s senensnsnsas 54
4.7 Historical Financial Statements .........c.ccveeereeerrmrensssesssrassccesecssessesssssceseeseneneeesc 34
4.8 Budget and Approved Cash Projections........cocoieicinrininccinnnissiesenscse s 35
49 No Material Adverse Change...........cocoveereirencreenirennerieeeeecomerestenesnessssseseessines 55
4.10 No Restricted Junior PAyments.........ccoueviccriernerisersessesinvssssseresnns .55
411 Adverse Proceedings, efC. .....veeveeiinecricnininic s S R 55
4,12 Payment Of TaXes......ococceeeicicrvisceercesressreceesarssnr e creesssssasesantsssreressessassin sansssasacaes 55
4.13 PrOPEITIES ..ottt ettt bbb 56
4.14 Environmental Matters.........covuoeciirvreecceiraescssssmnse e sessassessesssssessssssssssanssessssnnsns 56
4.15 INO DETALIS «..coeiteecceeeeeeir et n s e rnscet e e e et e s e r b ba s as s s nesann s 57
416 Material CONTACES.....ccuvrreriieearerteerneesrresnrrerseesasesscsesssssesresssesessncssssssnescessessrarenssn 57
4.17 Governmental REgUIAtION ........covecoirireircenirrees vt s e veessnans 57
4,18 MALGIN SEOCK. ....eirereeeeeiiirceeteerccsesstserecns s e scen e tvaresassssrneseeesesearsses sasseeancsesabrsnns 57
4.19 EMPLOYEE MALETS ....oveeeerrcncaie e cereercr e esesnmssnsee senesesessncssnsencesessernssonarsessones 57
4.20 Employee Benefit PIAnS.......c..c.coccviiecniieen et sncesce s sessseseesssen seesesseenenns 58
4.21 CrtaAIN FEES ... oveeiriiciiiteceirc e riierer et s seeeesassaarass e e sesescon e e e ane s s mrsseneesevaneneamtaneraes 59
4.22 Compliance with Statutes, €tc. .........covvinmviincnncinicnenic e .59
423 DISCIOSUTE .....oviverecerierrtc sttt e e em e sar e eenens s s eesessesanasacrasens 59
4.24 Secured, Super-Priority Obligations ..........cocviimrrccnncccsie et 60
425 Paffiof ACT ..uiiieceireeecere et s es e sas s e e et s e e e ne s m e e et e sanes 60
SECTION 5. AFFIRMATIVE COVENANTS ......cooceirvirrreeectcmetenssseeesescssresessssssesarassscesssanaes 61
5.1 Financial Statements and Other Reports..........cccoiiecreconcinmensrsenecssirerceanaceenes 61
52 EXISIENCE ... e et eree e s st e ser e s e rassavasssesses st sas s sae s e e naenae s saeaseneareneacans 64
5.3 Payment of Taxes and Clalms..............ccvieerirreereresacreeseecsnesnsnnsaescsseessessessnsscssessans 65
54 Maintenance Of PROPEIES ... .ccocerreeiicenenctansaetesmamsesssscreresassssas s cesessesercsaraerassanese 65
5.5 IASUTAIICE 1.ouveees s scmceceiei st cn bbb s e st s b e s b e et s s shs b s asensan e 65
5.6 Books and Records; INSPections ........-.ocuuesvveeecnreressesrensesinns ..66
5.7 Compliance With LAWS .......cociiieieiiierrrirrraessesesreeescesseerinsssensesssssssensssasessasseennes 66
58 Environmental...........c.cccooenrirnvcnnnnene . cemteerenas -..66
5.9 SUDSIAIAMIES .....ovveveeeieseirersteirssesasenarrresereasssnssesaeseassssaessssssssesasesssssssesassessansansensenaen 67
5.10 Further ASSUTANICES......ueecicirrireriicrreeerrrreeneeene s e e seeseesrnranans eremreeseretasbnnaranreeae 68
5.11 Fmnal DIP Order..........cocovmree et ececrareesaerescrasvnssesssassssnns . ....08
5.12 Canadian Comeback Order........uueeeisiereeeirerriernrieeessseserane e srasss s sesstrasasassens 68
5.13 Restructuring AAVISETS......coerucocrrvmricrmncornirnensseenscsessnereensacesescemsrasecscsessssessonnenses-08
5.14 SEIVICE PTOVIARTS ....veeveerrairisensiimeeercirrmnrarinstesssnsssssenscssassaranssensavsessssesssessassssssarse 68
SECTION 6. NEGATIVE COVENANTS ...t rceercnesssnnessane e ssssssssesrmsss et sesssssssasssssnnacs 68
6.1 INAEbtedness. ...coueeeeveerseenirercriinstrre et es s esne e eas e aeers e ser e e g s aa b es s srn e aes 69
6.2 LIBNIS. .. et ceeeee et eee s e v e tr e e e e st st s s e e s e st e et s e naana s by R na e rasassabahabanne 70
6.3 No Further Negative PLedges..........cocccviecvrrevienrissirnessseserarcrsessesaeessssrnsssssessesses 72
6.4 Restricted JUnior PAYMENES.........ccvoeevecrririeiiersssecressasesssssessrsmesessssassasessssssrass sasens 72
6.5 Restrictions on Subsidiary Distributions .........o.ueeeeeceeeeeerriessneevsceeesmrseseensesessans 72
6.6 INVESHMENES ...ccvescc et e rrneree st see s etessaasses e e s s ara e aesas et e srasesssssarasnnssssnsnssnsnton 73
6.7 FInancial COVENANLS. ............couruiarererrestsserensiesseccsensssssessestrasesessesessasanssersessssresnens 73
i
LA\2674438.132674438.14




6.8

69

6.10
6.11
6.12
6.13
6.14

6.15
6.16
6.17
6.18
6.19
6.20
6.21

SECTION 7.
7.1
7.2
7.3
74
7.5
7.6
7.7
7.8
719
7.10
7.11
7.12
7.13

SECTION 8.
8.1
82

SECTION 9.
9.1
9.2
9.3
9.4
9.5
9.6
9.7
9.8

SECTION 10.
10.1

Fundamental Changes; Disposition of Assets; ACqUISIEIONS .......cococeeeccceurmennn 74

Canadian Pension PIans........cccoveverivii i s saessertessneraessnessens 75
Disposal of Subsidiary INETestS......cccovvvrereierieieermrrrereeerseses e sseessecamssssssscessisens 75
Salcs and Lease-Backs........coiivevieecvvnnircieniccrrrencrecinermesssc st esesssrese e eseansesssnnes 76
Transactions with Sharcholders and Affiliates .......ccccoeoeeceonieencere i 76
Conduct Of BUSINESS ....eeeeeeiierrrercnrieeeeercrrsreeseessesssassesessrsscssmssansssstnsnsanssssanansines 76
Amendments or Waivers of Organizational Documents and Certain

ABTCEIMENLS ...oovireeereiiriiiciereiescor ittt ssssessterssast s eesmsabasssesata b s s e s e s asnssatasbbnbnes 76
Chapter 11 Claims; Adequate ProteCtion..........ccvuemiervreccrenniniininecessisnsescsnsnnnnns 76
DIP Orders and Canadian OTders ..........oiveeeecveecmnsrercsseriniinsneeesssssisinssesssssesnasaens 77
Limitation on Prepayments of Prepetition Obligations ........ccovecevcncnnnnsiiinnnnenn 77
FISCAL Y AT« vttt r et eevnes st e ssesae et e sa e e aaae st e s s sessaa s e e s e ebesan s 77
Repayment of Indebtedness ........c.cceerirrericeicncrsrsteer v essesessncseeeas 77
Reclamation Claims ........coccovierrermseessineerseesnessssssessssrasseonssesss s tre e reereesesaanes 77
Cash Projections.......ccccocviveriiiiivencs i nnenee e e e st esae s s ess e s s s a st s 78
Guaranty of the Obligations.........c..couveiecviniininnoien e e 78
Contribution by GUATANTOTS .......c.cceevereiecrree i eeee s secesesessresreseeseestanesessnesesranaes 79
Payment by GUarantors...........c.ceweeeoveeeeensnennes ertetieis bttt ereberaberaren b ebrasasaas 79
Liability of Guarantors AbSOIULE ...........c.ovvrvirerieeereineee e straesneceemeeaemnree st aoneser 80
Waivers BY GUATANIOLS .....ceceviiiereeerietirneieete e ssesarste s e reessessasseesaerasssssssesssesaes 81
Guarantors’ Rights of Subrogation, Contribution, etc. .........coeeceeeccreeeeecernninnenes 82
Subordination of Other Obligations............cccceiverviiinne e esasscesesesnnens 83
ContinUing GUAKANLY ..........ccocererrreieierirereseesearerrrassssmsessssssesssssesesssrasassessssassessasens 83
Authority of GUarantors 0T BOITOWETS........occuvviirreerenrenesnrrensess s ressarevesessesenenasnnas 83
Financial Condition of BOTTOWETS ......cocoeeeriiiieecr e crteseene e ceecnennes 83
BankrptCy, €1C. ...oceviuieeeisiciriiiectee et seenct e st se e e s e smasr e ase s s sssnn e araeesneas 83
INEEIESE ACE ettt e e s be st s st e s s n O
Criminal Rate of INterest........ccccveuererrereeereresrersreseenns ieereees reraraeaneae b eraearen 84

EVENTS OF DEFAULT; CARVE-OUT EVENT........ccriicieiiiiicceennn 85

Events of Default ............coorceiemiceesivnsccesstreee et nncsse et ssere s e e 85
Carve-OUL EVENLS........ccooerirectieireeeeeectecrerieseessstesaesasstssreneessesstassesstsnsesssesaesssans 91
AGENTS ..ot eeere st st e sasen e e e b o b s b p s ae e s s e s memt st amanasanns 91
Appointment 0f AZENIS.......ocvuvirverreiiirirrereceinrstnnn s st sae e sees s senas s nesees 91
Powers and DULIES........ccceermiireeeecirieetinnree e sreaseccsesssnsneeneessasbensaneeneessasiossanensas 92
GENETal IMIMUNILY ......coeeieevereeeeeeceteesrreeeeeesss e erecsestesaeen e saessnessesrtesnessasmntornosenses 92
Agents Entitled t0 Act as Lender........ocococcoiieieeicrcnscerrceercsvsssereeesssssesesseesssesns 93
Lenders’ Representations, Warranties and Acknowledgment........cccooveeeenvcrnnnes 93
Right to INAEMINILY ....voeieeeeerireer e snstr s e et e e semas e en e e erenes 94
SUCCESSOT AZENL.....ceeiiiierererereiieieseseeeecresteiee e ressessssearerssnssssesransrssesaresnesreennesass 04
Collateral Documents and GUATANLY. ........coeeerieeeireceersirnerevsenercsssesustenesesessossessenes 95
MISCELLANEOUS ...t rneeraeetces s rasesheressasssosece sieesssssesessssass 96
INOTICES ..eecveerirrrrstrasasiaserseeacsseesssesss et ass st srast et ssanessssssasebensensansensssrssrrorssnarnressassnn 96
i

LA2674438.132674438.14




10.2
10.3
10.4
10.5
10.6
10.7
10.8
10.9
10.10
10.11
10.12
10.13
10.14
10.15
10.16
10.17
10.18
10.19
10.20
10.21
10.22
10.23
10.24
10.25

EXPEIISES 11uvevceerreececerestearnaasesraseses s eassavsaesesstestaneeesreseansastasbonssasnresnenssiorcransas 97
INAEMIILY ... e e st a st e s s s ne s s st e en e 98
SEE-OME ...t sa e st et n e s et ennene e an s 98
Amendments and WaIVETS.......ccccccooreminiiiiicccecninsassssneesesastontnseessessesssessssnssnasans 99
Successors and Assigns; Participations ..........ccoccoverccenercescncrnecrecernsseseasennnsnenn: 100
Independence of Covenants..........ccccciniriecnseccisniseescesnesessssonisesennss 103
Survival of Representations, Warranties and Agreements ...........cccocenrenninieene. 103
No Waiver; Remedies CUMUIALIVE «...ooveeeeereeveeeeeeceervsssssmneeeeoeemeesnaacenn 104
Marshalling; Payments Set ASIde ......eevvevvivieverinicesreerreceniaenreracrasssssnes 104
SEVETADIIILY ..cveetirier e rstesnirsrses s e e e e ees st e se e e sss s s s s ane e e e ensare s 104
Obligations Several; Independent Nature of Lenders’ Rights.............cccccerenen.... 104
HEAdINES ... ettt sane s st esen e nenaanan 105
APPLICABLE LAW ..o reeercnrsisses s eenertsnen st sesssesenannens 105
CONSENT TO JURISDICTION......uvceeitremrinaeneeeesesesssntssaneaesecaceanas 105
Confidentialify ......c.o.ccvvveenieecneierrerreniceseese e rrnesesaeessecserenraessessesescecrsnssassnceses LOO
Usury Savings Clause .......cocvvcreeeeceniiieressnenersesssseieeetsvnessnsssnsssssaesaranes 106
COUNLEIPAITS.....oierreiriaeeriiensenieerceesreserasseessessasesenesesesnassnessasansessnnrasnasess 108
EffeCtiVeness .. c..ceeceercrritinsereenreressrsssssrane s ssnsssstessassressossassssestessesessessssstoneensone KOS
PATIOt ACE ...ttt sreeees st ar e ree e ns et nee e s s rssanesmnseas i08
Electronic Execution of AsSignments..........ocevueecruerereenenennens PP 108
POSt-ClOSINE ACLIONS .vvuveeeetreenececieteiee et e e seenetoesesssesesneases 108
Joint and Scveral Liability .....cccvoeee et nerseces s eeesessesenenss 108
Limitations Act, 2002 .....coceeeireeeeenrrenrnnrnienre e serieesesesees e samsearseses 109
iv

LAW674438:132674438.14




APPENDICES:

SCHEDULES:

EXHIBITS:

LAR674438-132674438.14

A
B

4.1
4.2
4.13
4.16
4.19
4.20
4.24
6.1
6.2
6.6
10.23

THOgo oW
N

Commitments
Notice Addresses

Jurisdictions of Organization and Qualification
Equity Interests and Ownership

Real Estate Assets

Material Contracts

Employee Matters

Employee Benefit Plans

Post-Petition Liens

Indebtedness

Liens existing on the Closing Date

Equity Investments Owned as of the Closing Date
Post-Closing Actions

Funding Notice ,
Conversion/Continuation Notice
Note

Compliance Certificate
Assignment Agreement

Closing Date Certificate
Counterpart Agreement




L&W DRAFT 6/4412/12

SENIOR SECURED SUPER-PRIORITY DEBTOR IN POSSESSION
CREDIT AND GUARANTY AGREEMENT

This SENIOR SECURED SUPER-PRIORITY DEBTOR IN POSSESSION
CREDIT AND GUARANTY AGREEMENT, dated as of June 12, 2012, is entered into by and
among ALLIED SYSTEMS HOLDINGS, INC., a Georgia corporation and a debtor and debtor in
posscssion under Chapter 11 of the Bankruptcy Code (as defined below) (“Holdings™), ALLIED
SYSTEMS, LTD. (L.P.), a Georgia limited partnership and a debtor and debtor in possession
under Chapter 11 of the Bankruptcy Code (“Systems” and, together with Holdings, the
“Borrowers™), CERTAIN SUBSIDIARIES OF BORROWERS, as Subsidiary Guarantors, the
Lenders party hereto from time to time, and Yucaipa American Alliance Fund 11, LLC as Agent
(together with its permitted successors in such capacity, “Agent™).

RECITALS:

WHEREAS, capitalized terms used in these Recitals shall have the respective
meanings set forth for such terms in Section 1.1 hereof;

WHEREAS, on May 17, 2012 (the “Petition Date™), certain of the Debtors’
creditors (the “Petitioning Creditors”) filed involuntary petitions against the Borrowers in the
Bankruptcy Court;

WHEREAS, on June 10, 2012 (the “Consent Date™), Borrowers consented to the
entry of an order for relief under Chapter 11 of the Bankruptcy Code and each of the other Debtors
filed voluntary petitions for relief under Chapter 11 of the Bankruptcy Code with the Bankruptcy
Court and ancillary proceedings were commenced under Part IV of the CCAA with the Canadian
Court (collectively, the “Cases™);

- 'WHEREAS, from and after the Consent Date, Debtors are continuing to operate
their respective businesses and manage their respective properties as debtors in possession under
Sections 1107 and 1108 of the Bankruptcy Code;

WHEREAS, Borrowers, their subsidiaries identified therein, as guarantors, the
lenders party thereto from time to time, Goldinan Sachs Credit Partners L.P., as lead arranger and
syndication agent and The CIT Group/Business Credit, Inc., as administrative agent and collateral
agent previously entered into a credit facility (the “Existing First Lien Credit Facility™)
established pursuant to that certain Amended and Restated First Lien Secured Super-Priority
Debtor In Possession and Exit Credit and Guaranty Agreement, dated as of May 15, 2007 (as
amendcd by that certain Limited Waiver and Amendment No. 1 to Credit Agreement and Pledge
and Security Agreement, dated as of May 29, 2007, that certain Amendment No. 2 to Credit
Agreement, dated as of June 12, 2007, that certain Amendment No. 3 to Credit Agreement, dated
as of April 17, 2008 and that certain Amendment No. 4 to Credit Agreement dated as of August 21,
2009) (as amended, the “Existing First Lien Credit Agreement”), under which the lenders party
thereto extended to Borrowers certain credit facilities. consisting of $180,000,000 aggregate
principal amount of term loans (the “Existing First Lien Term Loans™), $35,000,000 aggregate
principal amount of revolving commitments and $50,000,000 aggregate principal amount of letter
of credit commitments;
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WHEREAS, Borrowers, their subsidiaries identified therein, as guarantors, the
lenders party thereto from time to time, Goldman Sachs Credit Partpers L.P., as lead arranger and
syndication agent and The Bank of New York Mellon, as administrative agent and collateral agent
previously entered into a credit facility (the “Existing Second Lien Credit Facility”, and together
with the Existing First Lien Credit Facility, the “Existing Credit Facilities”) established pursuant
to that certain Second Lien Secured Super-Priority Debtor in Possession and Exit Credit and
Guaranty Agreement, dated as of May 15, 2007 (as amended by that certain Limited Waiver and
Amendment No. 1 to Credit Agreement and Pledge and Security Agreement, dated as of May 29,
2007, as further amended by that certain Amendment No. 2 to Credit Agreement, dated as of June
12, 2007, and that certain Amendment No. 3 to Credit Agreement, dated as of April 17, 2008) (as
amended, the “Existing Second Lien Credit Agreement”).

WHEREAS, Borrowers have agreed to secure all of their Obligations by granting
to Agent, for the benefit of Secured Parties, a First Priority Lien on substantially all of their assets,
including a pledge of all of the Equity Interests of each of their respective Domestic Subsidiaries,
100% of all the Equity Interests of each of their Canadian Subsidiaries and 65% of all the Equity
Interests of each of their other respective first-tier Foreign Subsidiaries; and

WHEREAS, Guarantors have agreed to guarantee the obligations of Borrowers
hereunder and to secure their respective Obligations by granting to Agent, for the benefit of
Secured Parties, a First Priority Lien on substantially all of their respective assets, including a
pledge of all of the Equity Interests of each of their respective Domestic Subsidiaries (including
Systems), 100% of all the Equity Interests of each of their respective Canadian Subsidiaries and
65% of all the Equity Interests of each of their other respective directly owned Foreign
Subsidiaries.

NOW, THEREFORE, in consideration of the premises and the agreements,
provisions and covenants herein contained, the parties hereto agree as follows:

SECTION 1. DEFINITIONS AND INTERPRETATION

11  Definitions. The following terms used herein, including in the preamble, recitals,
exhibits and schedules hereto, shall have the following meanings:

“Aet” as defined in Section 3.1(0).

“Adjusted Eurodolflar Rate” means, for any Interest Rate Determination Date
with respect to an Interest Period for a Eurodollar Rate Loan, the rate per annum obtained by
dividing (and rounding upward to the next whole multiple of 1/16 of 1%) (i) (a) the rate per annum
(rounded to the nearest 1/100 of 1%) equal to the rate determined by Agent to be the offered rate
which appears on the page of the Reuters Screen which displays an average British Bankers
Association Interest Settlement Rate (such page currently being LIBORO1 page and formerly
Telerate Page 3750) for deposits (for delivery on the first day of such period) with a term
equivalent to such period in Dollars, determined as of approximately 11:00 a.m. (London, England
time) on such Interest Rate Determination Date, or (b) in the event the rate referenced in the
preceding clause (a) does not appear on such page or service or if such page or service shall cease
to be available, the rate per annum (rounded to the nearest 1/100 of 1%) equal to the rate

2
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determined by Agent to be the offered rate on such other page or other service which displays an
average British Bankers Association Interest Settlement Rate for deposits (for delivery on the first
day of such period) with a term equivalent to such period in Dollars, determined as of
approximately 11:00 a.m. (London, England time) on such Interest Rate Determination Date, or
(c) in the event the rates referenced in the preceding clauses (a) and (b) are not available, the rate
per annum (rounded to the nearest 1/100 of 1%) equal to the offered quotation rate to first class
banks in the London interbank market by Agent for deposits (for delivery on the first day of the
relevant period) in Dollars of amounts in same day funds comparable to the principal amount of
the applicable DIP Loan of Agent, in its capacity as a Lender, for which the Adjusted Eurodollar
Rate is then being determined with maturities comparable to such period as of approximately
11:00 a.m. (London, England time) on such Interest Rate Determination Date, by (ii) an amount
equal to {(a) one minus (b) the Applicable Reserve Requirement.

“Administration Charge” has the meaning set forth in the Canadian Supplemental
Order or the Canadian Comeback Order.

“Adverse Proceeding” means any action, suit, proceeding, hearing (whether
administrative, judicial or otherwise), governmental investigation or arbitration (whether or not
purportedly on behalf of Holdings or any of its Subsidiaries) at law or in equity, or before or by any
Governmental Authority, domestic or foreign (including any Environmental Claims), whether
pending or, to the knowledge of Holdings or any of its Subsidiaries, threatened against or affecting
Holdings or any of its Subsidiaries or any property of Holdings or any of its Subsidiaries.

“Affected Lender” as defined in Section 2.15(b).
“Affected Loans” as defined in Section 2.15(b).

“Affiliate” means, as applied to any Person, any other Person directly or indirectly
controlling, controlled by, or under common control with, that Person. For the purposes of this
definition, “control” (including, with correlative meanings, the terms “controlling”, “controlled
by” and “under common control with™), as applied to any Person, means the possession, directly or
indirectly, of the power (i) to vote 5% or more of the Securities having ordinary voting power for
the election of directors of such Person or (ii) to direct or eause the direction of the management
and policics of that Person, whether through the ownership of voting securities or by eontract or
otherwise.

“Agent” as defined in the preamble hereto.

“Agent Affiliates” as defined in Section 10.1(b)(iii).

“Aggregate Amounts Due” as defined in Section 2.14.

“Aggregate Payments” as defined in Section 7.2.

“Agreement” means this Senior Secured Super-Priority Debtor in Possession

Credit and Guaranty Agreement, dated as of June 12, 2012, as it may be amended, supplemented
or otherwise modified from time to time.
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“Applicable Reserve Requirement” means, at any time, for any Eurodollar Rate
Loan, the maximum rate, expressed as a decimal, at which reserves (including any basic marginal,
special, supplemental, emergency or other reserves) are required to be maintained with respect
thereto against “Eurocurrency liabilities” (as such term is defined in Regulation D) under
regulations issued from time to time by the Board of Governors or other applicable banking
regulator, Without limiting the effect of the foregoing, the Applicable Reserve Requirement shall
reflect any other reserves required to be maintained by such member banks with respect to (i) any
category of liabilities which includes deposits by reference to which the applicable Adjusted
Eurodollar Rate or any other interest rate of a Eurodollar Rate Loan is to be determined, or (ii) any
category of extensions of credit or other assets which include Eurodollar Rate Loans. A
Eurodollar Rate Loan shall be deemed to constitute Eurocurrency liabilities and as such shall be
deemed subject to reserve requirements without benefits of credit for proration, exceptions or
offsets that may be available from time to time to the applicable Lender. The rate of interest on
Eurodollar Rate Loans shall be adjusted automatically on and as of the effective date of any change
in the Applicable Reserve Requirement,

“Approved Cash Projections™ means the Initial Approved Cash Projections and
the Subsequent Approved Cash Projections, as applicable.

“Approved Electronie Communications” means any notice, demand,
communication, information, document or other material that any Credit Party provides to Agent
pursuant to any Credit Document or the transactions contemplated therein which is distributed to
the Agent or to the lenders by means of electronic communications pursuant to Section 10.1(b).

“Asset Sale” means a sale, lease or sub-lease (as lessor or sublessor), sale and
leaseback, assignment, conveyance, exclusive license (as licensor or sublicensor), transfer or other
disposition to, or any exchange of property with, any Person (other than Borrower or any
Guarantor Subsidiary), in one transaction or a series of transactions, of all or any part of Holdings’
or any of its Subsidiaries® businesses, assets or properties of any kind, whether real, personal, or
mixed and whether tangible or intangible, whether now owned or hereafter acquired, leased or
licensed, including the Equity Interests of any of Holdings’ Subsidiaries, other than (i) inventory
(or other assets) sold, leased or licensed out in the ordinary course of business (excluding any such
sales, leases or licenses out by operations or divisions discontinued or to be discontinued), (ii) sales
or other dispositions of obsolete or worn out rigs or (iii) sales, leases or licenses out of other assets
for aggregate consideration of less than $100,000 with respect to any transaction or series of
related transactions and less than $2,000,000 in the aggregate during any Fiscal Year.

“Assignment Agreement” means an Assignment and Assumption Agreement
substantially in the form of Exhibit D, with such amendments or modifications as may be approved
by Agent.

“Assignment Effective Date” as defined in Section 10.6(b).

“Authorized Officer” means, as applied to any Person, any individual holding the
position of chairman of the board (if an officer), chief executive officer, president or one of its vice
presidents (or the equivalent thereof), and such Person’s chief financial officer, controller,
assistant controller, treasurer or assistant treasurer.
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“Bankruptcy Code” means Title 11 of the United States Code entitled
“Bankruptcy,” as now and hereafter in effect, or any successor statute; provided, however, that,
with respect to the Cases, “Bankruptcy Code” means Title 11 of the United States Code, as in
effect on the Petition Date and as thereafter amended, if such amendments are made applicable to
the Cases.

“Bankruptcy Court” means the United States Bankruptcy Court for the District of
Delaware or any other court having competent jurisdiction over the Cases.

“Base Rate” means, for any day, a rate per annum equal to the greatest of (i) the
Prime Rate in effect on such day, (ii) the Federal Funds Effective Rate in effect on such day plus 2
of 1% and (jii) LIBOR for a 30-day interest period commencing on such day plus 1%. Any change
in the Base Rate due to a change in the Prime Rate, the Federal Funds Effective Rate or LIBOR
shall be effective on the effective day of such change in the Prime Rate, the Federal Funds
Effective Rate or LIBOR, respectively.

“Base Rate Loan” means a DIP Loan bearing interest at a rate determined by
reference to the Base Rate.

“Beneficiary” means Agent and each Lender.

“BIA” means the Bankruptcy and Insolvency Act (Canada), as now or hereafter in
effect or any successor statute.

“Board of Governors” means the Board of Governors of the United States Federal
Reserve System, or any successor thereto.

“Borrowers” as defined in the preamble hereto.

- “Budget” means a budget which shall reflect projected cash receipts, operating
disbursements, payroll disbursements, non-operating disbursements and cash balances, as may be
amended, updated or supplemented with the prior consent of the Requisite Lenders in their sole
discretion. The Budget will cover the period from the Closing Date through the Maturity Date.

“Business Day” means any day excluding Saturday, Sunday and any day which is
a legal holiday under the laws of the State of New York or is a day on which banking institutions
located in such state are authorized or required by law or other governmental action to elose.

“Canadian Comeback Order” means an order of the Canadian Court pursuant to
Part IV of the CCAA, together with all extensions, modifications and amendments thereto, in each
case in form and substance satisfactory to Requisite Lenders, giving full effect to the Final DIP
Order, which order shall specifically but not exclusively provide for a fixed charge, mortgage,
hypothec, security interest and lien in favor of the Agent in all of the Collateral in whieh any of the
Canadian Credit Parties now or hercafter has an interest ranking in priority to all other
encumbrances.

“Canadian Court” means the Ontario Superior Court of Justice (Commercial
List).
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“Canadian Credit Party” means any Credit Party incorporated, organized or
otherwise established under the laws of Canada or any political subdivision of Canada.

“Canadian DIP Charge” means a fixed charge, mortgage, hypothec, security
interest and lien granted in favor of the Agent under either the Canadian Supplemental Order or the
Canadian Comeback Order.

“Canadian DIP Order” means the Canadian Supplemental Order or the Canadian
Comeback Order, as applicable.

“Canadian Initial Recognition Order” means an order of the Canadian Court
pursuant to Part IV of the CCAA, together with all extensions, modifications and amendments
thereto, in each case in form and substance satisfactory to the Requisite Lenders, which, among
other matters but not by way of limitation, recognizes the Cases commenced in the U.S. Court and
imposes a stay of proceedings against creditors and others in Canada.

“Canadian Insolvency Law” shall mean any of the BIA and the CCAA, and any
other applicable insolvency or other similar law,

“Canadian PPSA” means the Personal Property Security Act (Ontario) and the
Regulations thereunder, as from time to time in effect, provided, however, if the validity,
perfection (or opposability), effect of perfection or of non-perfection or priority of Agent’s
security interest in any Collateral are governed by the personal property security laws or laws
relating to movable property of any jurisdiction other than Ontario, Canadian PPSA shall mean
those personal property security laws or laws relating to. movable property in such other
jurisdiction for the purpose of the provisions hereof relating to such validity, perfection (or
opposability), effect of perfection or of non-perfection or priority and for the definitions related to
such provisions.

“Canadian Subsidiary” means any Subsidiary that is incorporated, organized or
otherwise established under the laws of Canada or any political subdivision of Canada.

“Canadian Supplemental Order” means an order of the Canadian Court pursuant
to Part IV of the CCAA, together with all extensions, modifications and amendments thereto, in
each case in form and substance satisfactory to Requisite Lenders, giving full effect to the Interim
DIP Order, which order shall specifically but not exclusively provide for a fixed charge, mortgage,
hypothec, security interest and lien in favor of the Agent in all of the Collateral in which any of the
Canadian Credit Parties now or hereafter has an interest ranking in priority to all other
encumbrances.

“Capital Expenditures” means for any period, the sum (without duplication) of all
expenditures (whether paid in cash or accrued as liabilities) during such period that are or are
required to be treated as capital expenditures under GAAP.

“Capital Lease” means, as applied to any Person, any lease of any property

(whether real, personal or mixed) by that Person as lessee that, in conformity with GAAP, is or
should be accounted for as a capital lease on the balance sheet of that Person.
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“Carve-Out” means the following claims: (i) amounts payable pursuant to 28
U.S.C. § 1930(a)(6) and to the clerk of the Bankruptcy Court; (ii) allowed and unpaid fees and
expenses that are owed to the attorneys, accountants, other professionals retained in the Cases by
the Debtors or any Committee pursuant to Bankruptcy Code sections 327, 328, 330, 331, 363, 503
or 1103 (provided, that amounts payable to the attorneys, accountants, and other professionals
retained by any Committee shall not exceed $100,000) and the information officer appointed
pursuant to the Canadian Supplemental Order that are incurred from the Consent Date to the date
of notice (such notice, the “Termination Notice”) from the Agent that an Event of Default has
occurred and that Borrowers’ authorization to use cash collateral and right to request DIP Loans
under this Agreement have terminated (all such fees and expenses, whether allowed before or after
the date of the Termination Notice, the “Pre-Termination Notice Date Allowed Fees and
Expenses”); and (iii) allowed and unpaid fees and expenses that are incurred after the date of the
Termination Notice (such period, the “Post-Termination Notice Period”) in an amount of up to
(but no more than) $200,000 in the aggregate for the Debtors’ professionals and $75,000 in the
aggregate for the Committee’s professionals, if any, in each case minus any retainers held by the
applicable professionals as of the date of the Termination Notice (allowed fees and expenses
described in this clause (ii1) are referred herein to as the “Post-Termination Date Allowed Fees
and Expenses,” and the fee and expense cap set forth in this clause (iii) is referred to herein as the
“Professional Expense Cap”); provided, that to be Pre-Termination Notice Allowed Fees and
Expenses or Post-Termination Notice Allowed Fees and Expenses, the subject fees and expenses
must be owed pursuant to the terms of the applicable professionals’ respective engagement letters,
retention applications or other agreements of engagement; and provided further that following the
delivery of a Termination Notice, any payments actually made to any of the foregoing
professionals incurred during such Post-Termination Notice Period pursuant to Bankruptcy Code
sections 327, 328, 330, 331, 503 or 1103 or otherwise, shall (A) reduce (1) the Post-Termination
Notice Allowed Fees and Expenses on a dollar-for-dollar basis to the extent such payments relate
to allowed fees and expenses incurred during the Post-Termination Notice Period and (2) the
Pre-Termination Date Allowed Fees and Expenses to the extent such payments relate to allowed
fees and expenses incurred prior to the Post-Termination Date Notice Period and (B) not be paid
from the proceeds of any DIP Loans or Collateral (including Cash Collateral) until such time as
any retainer held by such professional has been reduced to zero by application of such retainer to
the Pre-Termination Date Allowed Fees and Expenses or the Post-Termination Notice Allowed
Fees and Expenses of such professional, as applicable; provided, further, that except for the
Committee Challenge Fees, no portion of the Carve-Out may be used by any person to investigate
oI pursue any investigation or pursue any claims, causes of action, defenses, counterclaims,
litigation or discovery against the Agent, Lenders, those agents and the lenders party to the
Existing First Lien Credit Facility (or their respective agents, professionals, employees, officers,
subsidiaries, affiliates etc.); provided, further, that Borrowers shall make deposits into the
Professional Fee Reserve on or prior to the fifth day and on the twentieth day of every month from
which withdrawals shall be taken for the payment of professional fees as set forth above; provided,
further, that in the event of any inconsistency in the definition of “Carve-Out” between the
provisions of this Agreement and the Interim DIP Order or Final DIP Order, the provisions of the
Interim DIP Order or Final DIP Order shall govern.

“Carve-Out Event” as defined in Section 8.2.

“Cases” as defined in the recitals hereto.
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“Cash” means moncy, currency or a credit balance in any demand or Deposit
Account.

“Cash Equivalents” means, as at any date of determination, (i) marketable
securities (a) issued or directly and unconditionally guaranteed as to interest and principal by the
United States Government or the Government of Canada or (b) issued by any agency of the United
States, in each case maturing within one year after the date of acquisition; (ii) marketable direct
obligations issued by any state of the United States of America or any political subdivision of any
such state or any public instrumentality thereof, in each case maturing within one year after the
date of acquisition and having, at the time of the acquisition thereof, a rating of at least A-1 from
S&P or at least P-1 from Moody’s; (iii) commercial paper maturing no more than one year from
the date of acquisition thereof and having, at the time of the acquisition thereof, a rating of at least
A-1 from S&P or at least P-1 from Moody’s; (iv) certificates of deposit or bankers’ acceptances
maturing within one year after the date of acquisition and issued or accepted by any Lender or by
any commercial bank organized under the laws of the United States of America or any state thereof
or the District of Columbia that (a) is at least “adequately capitalized” (as defined in the
regulations of its primary Federal banking regulator) and (b) has Tier 1 capital (as defined in such
regulations) of not less than $100,000,000; (v) fully collateralized repurchase agreements with a
term of not more than 90 days for securities described in clause (i) above and entered into with a
financial institution satisfying the criteria of clause (iv) above; and (vi) shares of any money
market mutual fund that (a) has substantially all of its assets invested continuously in the types of
investments referred to in clauses (i) through (v) above, (b) has net assets of not less than
$500,000,000, and (c) has the highest rating obtainable from either S&P or Moody’s.

“CCAA” means Companies’ Creditors Amrangement Act (Canada), as in effect, or
any successor statute.

“Certificate re Non-Bank Status” means a certificate in form and substance
reasonably satisfactory to the Agent and the Borrowers setting forth the information required
under 2.17(c). ‘ '

“Change of Control” means (i) Sponsor and its Controlled Investment Affiliates
shall not beneficially own and control at least 40% on a fully diluted basis of the economic and
voting interests in the Equity Interests of Holdings, (ii) Sponsor and its Controlled Investment
Affiliates fail to elect a majority of the members of the board of directors (or similar governing
body) of Holdings or (iii) any Person or “group” (within the meaning of Rules 13d-3 and 13d-5
under the Exchange Act) shall at any time have acquired beneficial ownership on a fully diluted
basis of the voting and/or economic interests in the Equity Interests of Holdings greater than the
beneficial ownership on a fully diluted basis of the voting and/or economic interests in the Equity
Interests of Holdings owned by the Sponsor and its Controlled Investment Affiliates at such time;
(i1) Holdings shall cease to beneficially own and control, directly or indirectly, 100% on a fully
diluted basis of the economic and voting interest in the Equity Interests of Systems; (iii) the
majority of the seats (other than vacant seats) on the board of directors (or similar governing body)
of Holdings cease to be occupied by Persons who either (a) were members of the board of directors
of Holdings on the Closing Date or (b) were nominated for election by the board of directors of
Holdings, a majority of whom were directors on the Closing Date or whose election or nomination
for election was previously approved by a majority of such directors.
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“Claim” has the meaning specified in Section 101(5) of the Bankruptcy Code.
“Closing Date” means June 12, 2012.

“Closing Date Certificate” means a Closing Date Certificate substantially in the
form of Exhibit F.

“Collateral” means, collectively, all of the real, personal and mixed property
(including Equity Interests) in which Liens are purported to be granted pursuant to this Agreement
or the Collateral Documents as security for the Obligations.

“Collateral Documents” means all instruments, documents and agreements
delivered by any Credit Party pursuant to this Agreement or any of the other Credit Documents in
order to grant to Agent, for the benefit of Secured Parties, or perfect a Lien on any real, personal or
mixed property of that Credit Party as security for the Obligations.

“Commitment” means the commitment of a Lender to make or otherwise fund any
DIP Loan and “Commitments” means such commitments of all Lenders in the aggregate. The
amount of cach Lender’s Commitment, if any, is set forth on Appendix A or in the applicable
Assignment Agreemcnt, subject to any adjustment or reduction pursuant to the terms and
conditions hereof. The aggregate amount of the Commitments is $20,000,000,

“Commitment Fee” as defined in Section 2.8.

“Commitment Period” means the period from the Closing Date to and including
the Maturity Date.

“Committee” mcans the official committee of unsecured creditors, if anmy,
appointed in the Cases pursuant to Section 1102 of the Bankruptcy Code, as the same may be
reconstituted from time to time.

“Committee Challenge Actions” as defined in the Interim DIP Order.
“Committee Challenge Fees” as defined in the Interim DIP Order.

“Compliance Certificate” means a Compliance Certificate substantially in the
form of Exhibit C.

“Consent Date” has the meaning specified in the recitals to this Agreement.

“Consolidated Adjusted EBITDA” means, for any period, an amount determined
for Holdings and its Subsidiaries on a consolidated basis equal to (i) Consolidated Net Income for
such period, plus, to the extent deductcd in determining such Consolidated Net Income, the sum,
without duplication, of amounts for (a) Consolidated Interest Expense for such period; (b)
consolidated income, single business, franchise, unitary or gross receipt tax expense for such
period; (c) total depreciation expense for such period; (d) total amortization expense for such
period; (e) the cumulative effect (whether positive or negative) of any change in accounting
principles; (f) management fees and expenses incurred during such period; (g) Transaction Costs
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incurred during such period; (h) costs and expenses resulting from administrative expenscs
incurred with respect to the Cases for professional fees and expenses; (i) amounts paid as cure
payments or similar costs in connection with assumptions of executory contracts assumed during
the Cases or as part of any plan of reorganization; (j) fees and charges related to any events or
transactions that are unusual in nature and infrequent in occurrence, in that it is unrelated to, or
only incidentally related to, the current ordinary and typical activities of Borrowers and would not
reasonably be expected to recur in a normal operating cycle in an amount up to, but not exceeding,
$1,000,000 in the aggregate for any periods occurring during any Fiscal Year and, $3,000,000 in
the aggregate from the Closing Date to the date of determination; and (k) other non- Cash charges
for such period (excluding any such non- Cash charge to the extent that it represents an accrual or
reserve for potential Cash payment in any future period or amortization of a prepaid Cash payment
that was made in a prior period); minus (ii) to the extent included in determining such
Consolidated Net Income, non- Cash gains for such period (excluding any such non- Cash gain
to the extent it represents the reversal of an accrual or reserve for potential Cash gain in any prior
period).

“Consolidated Capital Expenditures” means, for any period, the aggregate of all
expenditures of Holdings and its Subsidiaries during such period determined on a consolidated
basis that, in accordance with GAAP, are or should be included in “purchase of property and
equipment” or similar items reflected in the consolidated statement of cash flows of Holdings and
its Subsidiaries.

“Consolidated Current Asscts” means, as at any date of determination, the total
assets of Holdings and its Subsidiaries on a consolidated basis that may properly be classified as
current assets in conformity with GAAP, excluding Cash and Cash Equivalents.

“Consolidated Current Liabilities” means, as at any date of determination, the
total liabilities of Holdings and its Subsidiaries on a consolidated basis that may properly be
classified as current liabilities in conformity with GAAP, excluding the current portion of long
term debt. ‘ ‘ :

“Consolidated Interest Expense” means, for any period, total interest expense
(including that portion attributable to Capital Leases in accordance with GAAP and capitalized
interest) of Holdings and its Subsidiaries on a consolidated basis with respect to all outstanding
Indebtedness of Holdings and its Subsidiaries, including all commissions, discounts and other fees
and charges owed with respect to letters of credit, but excluding, however, any amounts referred to
in Section 2.8(b) payable on or before the Closing Date.

“Consolidated Net Income” means, for any period, (i) the net income (or loss) of
Holdings and its Subsidiaries on a consolidated basis for such period taken as a single accounting
period determined in conformity with GAAP, minus (ii) (a) the income (or loss) of any Person
(other than a Subsidiary of Holdings) in which any other Person (other than Holdings or any of its
Subsidiaries) has a joint interest, except to the extent of the amount of dividends or other
distributions actually paid to Holdings or any of its Subsidiaries by such Person during such
period, (b) the income (or loss) of any Person accrued prior to the date it becomes a Subsidiary of
Holdings or is merged into or consolidated with Holdings or any of its Subsidiaries or that Person’s
assets are acquired by Holdings or any of its Subsidiaries, (c) the income of any Subsidiary of
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Holdings to the extent that the declaration or payment of dividends or similar distributions by that
Subsidiary of that income is not at the time permitted by operation of the terms of its charier or any
agreement, instrument, judgment, decree, order, statute, rule or governmental regulation
applicable to that Subsidiary, (d) any after-tax gains or losses attributable to Asset Sales or
rcturned surplus assets of any Pension Plan, and (e) (to the extent not included in clauses (a)
through (d) above) any net extraordinary gains or net extraordinary losses.

“Consolidated Working Capital” means, as at any date of determination, the
excess of Consolidated Current Assets over Consolidated Current Liabilities.

“Consolidated Working Capital Adjustment” means, for any period on a
consolidated basis, the amount (which may be a negative number) by which Consolidated
Working Capital as of the beginning of such period exceeds (or 1s less than) Consolidated Working
Capital as of the end of such period.

“Contractual Obligation™ means, as applied to any Person, any provision of any
Security issued by that Person or of any indenture, mortgage, deed of trust, contract, undertaking,
agreement or other instrument to which that Person 1s a party or by which it or any of its properties
is bound or to which it or any of its propertics is subject.

“Contributing Guarantors” as dcfined in Section 7.2.

“Controlled Foreign Corporation™ shall mean a “controlled foreign corporation”
as defined in the Internal Revenue Code.

“Counterpart Agrecment” means a Counterpart Agreement substantially in the
form of Exhibit G delivered by a Credit Party pursuant to Section 5.9.

“Conversion/Continunation Date” means the effective date of a continuation or
conversion, as the case may be, as set forth in the applicable Conversion/Continuation Notice.

“Conversion/Continuation Notice® means a Conversion/Continuation Notice
substantially in the form of Exhibit A-2.

“Credit Date” means the date of a Credit Extension.

“Credit Document” means any of this Agreement, the Notes, if any, the Collateral
Documents, and all other documents, instruments or agreements executed and delivered by a
Credit Party for the benefit of Agent or any Lender in connection herewith.

“Credit Extension” means the making of a DIP Loan.

“Credit Facilities” means the credit facilities provided by the Lenders pursuant to
this Agreement.

“Credit Party” means each Borrower and each Guarantor.
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“Debtors” means Holdings, Systems, and certain Subsidiaries, each as debtor in
the Cases under Chapter 11 of the Bankruptcy Code.

“Default” means a condition or event that, after notice or lapse of time or both,
would constitute an Event of Default.

“Default Excess” means, with respect to any Defaulting Lender, the excess, if any,
of such Defaulting Lender’s Pro Rata Share of the aggregate outstanding principal amount of DIP
Loans of all Lenders (calculated as if all Defaulting Lenders (including such Defaulting Lender)
had funded all of their respective Defaulted Loans) over the aggregate outstanding principal
amount of all DIP Loans of such Defaulting Lender.

“Default Period” means, with respect to any Defaulting Lender, the period
commencing on the date of the applicable Funding Default and ending on the earliest of the
following dates: (i) the date on which all Commitments are cancelled or terminated and/or the
Obligations are declared or become immediately due and payable, (ii) the date on which (a) the
Default Excess with respect to such Defaulting Lender shall have been reduced to zero (whether by
the funding by such Defaulting Lender of any Defaulted Loans of such Defaulting Lender or by the
non-pro rata application of any voluntary or mandatory prepayments of the DIP Loans in
accordance with the terms of Section 2.10 or Section 2.10 or by a combination thereof} and (b)
such Defaulting Lender shall have delivered to Borrowers and Agent a written reaffirmation of its
intention to honor its obligations hereunder with respect to its Commitments, and (iii) the date on
which Borrowers, Agent and Requisite Lenders waive all Funding Defaults of such Defaulting
Lender in writing.

“Defaulted Loan” as defined in Section 2.19.
“Defanlting Lender” as defined in Section 2.19.

“Deposit Account” means a demand, time, savings, passbook or like account with
a bank, savings and loan association, credit union or like organization, other than an account
evidenced by a negotiable certificate of deposit.

“DAP Loan™ means a loan made by a Lender to Borrowers pursuant to Section
2.1(a).

“DIP Loan Exposure” means, with respect to any Lender, as of any date of
determination, the outstanding principal amount of the DIP Loans of such Lender plus the
unfunded Commitment of such Lender; provided, at any time prior to the making of the initial DIP
Loans, the DIP Loan Exposure of any Lender shall be equal to such Lender’s Commitment.

“DIP Order” means the Interim DIP Order or the Final DIP Order, as applicable.

“Disqualified Equity Interests” means any Equity Interest which, by iis terms (or
by the terms of any security or other Equity Interests into which it is convertiblc or for which it is
exchangeable), or upon thc happening of any event or condition (i) matures or is mandatorily
redeemable (other than solely for Equity Interests which are not otherwise Disqualified Equity
Interests), pursuant to a sinking fund obligation or otherwise, (ii) is redeemable at the option of the

12
LAR674438-1326 7443814




holder thereof {other than solely for Equity Interests which are not otherwise Disqualified Equity
Interests), in whole or in part, (iii) provides for the scheduled payments or dividends in cash, or (iv)
is or becomes convertible into or exchangeable for Indebtedness or any other Equity Interests that
would constitute Disqualified Equity Interests, in each case, prior to the date that is 91 days after
the Maturity Date.

“Dollars” and the sign “$” mean the lawful money of the United States of America.

“Domestic Subsidiary” means any Subsidiary organized under the laws of the
United States of America, any State thereof or the District of Columbia.

“Eligible Assignee” means (i) any Lender, any Affiliate of any Lender and any
Related Fund (any two or more Related Funds being treated as a single Eligible Assignee for all
purposes hereof), and (ii) any commercial bank, insurance company, investment or mutual fund or
other entity that is an “accredited investor” (as defined in Regulation 1) under the Securities Act)
and which extends credit or buys loans; provided, neither Borrowers nor any of their Subsidiaries
shall be an Eligible Assignee.

“Employee Benefit Plan” means, in respect of any Credit Party other than a
Canadian Credit Party, any “employee benefit plan” as defined in Section 3(3) of ERISA which is
or was sponsored, maintained or contributed to by, or required to be contributed by, Holdings, any
of its Subsidiaries or any of their respective ERISA Affiliates, and in respect of any Canadian
Credit Party, any employee benefit plan of any nature or kind that is not a Pension Plan or
Multiemployer Plan and is maintained by or contributed to, or required to be maintained by or
contributed to, by such Canadian Credit Party. '

“Environmental Claim” means any investigation, notice, notice of violation,
claim, action, suit, proceeding, demand, abatement order or other order or directive (conditional or
otherwise), by any Governmental Authority or any other Person, arising (i) pursuant to or in
connection with any actual or alleged violation of any Environmental Law; (ii) in connection with
any Hazardous Material or any actual or alleged Hazardous Materials Activity; or (iii) in
connection with any actual or alleged damage, injury, threat or harm to health, safety, natural
resources or the environment.

“Environmental Laws” means any and all current or future foreign or domestic,
federal, state or provincial (or any subdivision of either of them), statutes, ordinances, standards,
decrees, orders-in-council, orders, rules, regulations, judgments, Governmental Authorizations, or
any other requirements of Governmental Authorities relating to (i) environmental matters,
including those relating to any Hazardous Materials Activity; (i1) the generation, use, storage,
transportation or disposal of Hazardous Materials; or (iii) occupational safety and health, industrial
hygiene, land use (as it relates to Hazardous Materials) or the protection of human, plant or animal
health or welfare (as it relates to Hazardous Materials) or of the environment or natural resources
(including ambient air, surface water, groundwater, wetlands, land surface or subsurface strata), in
any mannet applicable to Holdings or any of its Subsidiaries or any Facility.

“Equity Interests” means any and all shares, interests, participations or other
equivalents (however designated) of capital stock of a corporation, any and all equivalent
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ownership interests in a Person (other than a corporation), including partnership interests and
membership interests, and any and all warrants, rights or options to purchase or other
arrangements or rights to acquire any of the foregoing.

“ERISA” means the Employee Retirement Income Security Act of 1974, as
amended from time to time, and any successor thereto.

“ERISA Affiliate” means, as applied to any Person, (i) any corporation which is a
member of a controlled group of corporations within the meaning of Section 414(b) of the Internal
Revenue Code of which that Person is a member; (ii) any trade or business (whether or not
incorporated) which is a member of a group of trades or businesses under common control within
the meaning of Section 414(c) of the Internal Revenue Code of which that Person is a member; and

- (iii) any member of an affiliated service group within the meaning of Section 414(m) or (o) of the
Internal Revenue Code of which that Person is a member. Any former ERISA Affiliate of
Holdings or any of its Subsidiaries shall continue to be considered an ERISA Affiliate of Holdings
or any such Subsidiary within the meaning of this definition with respect to the period such entity
was an ERISA Affiliate of Holdings or such Subsidiary and with respect to liabilities arising after
such period for which Holdings or such Subsidiary are liable under the Internal Revenue Code or
ERISA.

“ERISA Event” means (i) a “reportable event” within the meaning of Section 4043
of ERISA and the regulations issued thereunder with respect to any Pension Plan (excluding those
for which the provision for 30-day notice to the PBGC has been waived by regulation) with respect
to which Holdings, any of its Subsidiaries, or any of their respective ERISA Affiliatcs has or is
reasonably expected to have any liability; (ii) the failure to meet the minimum funding standard of
Section 412 of the Internal Revenue Code with respect to any Pension Plan (whether or not waived
in accordance with Section 412(c) of the Internal Revenue Code) or the failure to make by its due
date a required installment under Section 430(j) of the Internal Revenue Code with respect to any
Pension Plan or the failure to make any required contribution to a Multiemployer Plan; (iii) the
provision by the administrator of any Pension Plan pursuant to Section 4041(a)(2) of ERISA of a
notice of intent to terminate such plan in a distress termination described in Section 4041(c) of
ERISA; (iv) the withdrawal by Holdings, any of its Subsidiaries or any of their respective ERISA
Affiliates from any Pension Plan with two or more contributing sponsors or the termination of any
such Pension Plan resulting in liability to Holdings, any of its Subsidiaries or any of their
respective Affiliates pursuant to Section 4063 or 4064 of ERISA; (v) the institution by the PBGC
of proceedings to terminate any Pension Plan, or the occurrence of any event or condition which
might constitute grounds under ERISA for the termination of, or the appointment of a trustee to
administer, any Pension Plan; (vi) the imposition of liability on Holdings, any of its Subsidiaries or
any of their respective ERISA Affiliates pursuant to Section 4062(¢e) or 4069 of ERISA or by
reason of the application of Section 4212(c) of ERISA; (vii) thc withdrawal of Holdings, any of its
Subsidiaries or any of their respective ERISA Affiliates in a complete or partial withdrawal
(within the meaning of Sections 4203 and 4205 of ERISA) from any Multiemployer Plan if there is
any potential liability therefore, or the receipt by Holdings, any of its Subsidiaries or any of their
respective ERISA Affiliates of notice from any Multiemployer Plan that it is in reorganization or
insolvency pursuant to Section 4241 or 4245 of ERISA, or that it intends to terminate or has
terminated under Section 4041A or 4042 of ERISA; (viii) the occurrence of an act or omission
which could give rise to the imposition on Holdings, any of its Subsidiaries or any of their
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respective ERISA Affiliates of fines, penalties, taxes or related charges under Chapter 43 of the
Internal Revenue Code or under Section 409, Section 502(c), (i) or (I), or Section 4071 of ERISA
in respect of any Employee Benefit Plan; (ix) the assertion of a material claim (other than routine
claims for benefits) against any Employee Benefit Plan other than a Multiemployer Plan or the
assets thereof, or against Holdings, any of its Subsidiaries or any of their respective ERISA
Affiliates in connection with any Employee Benefit Plan; (x) receipt from the Internal Revenue
Service of notice of the failure of any Pension Plan (or any other Employee Benefit Plan intended
to be qualified under Section 401(a) of the Internal Revenue Code) to qualify under Section 401(a)
of the Internal Revenue Code, or the failure of any trust forming part of any Pension Plan to qualify
for exemption from taxation under Section 501(a) of the Internal Revenue Code; or (xi) the
imposition of a Lien pursuant to Section 436(f) or 430(k) of the Internal Revenue Code or pursuant
to Section 303()) of ERISA with respect to any Pension Plan.

“Eurodollar Rate Loan” means a DIP Loan bearing interest at a rate determined
by reference to the Adjusted Eurodollar Rate.

“Event of Default” means each of the conditions or events set forth in Section 8.1.

“Exchange Act” means the Securities Exchange Act of 1934, as amended from
time to time, and any successor statute. ‘

“Executive Officer” means, as applied to any Person, any individual holding the
position of chairman of the board (if an officer), chief executive officer, president (or the
equivalent thereof), such Person’s chief financial officer or treasurer and (except for purposes of
Seetions 5.2 and 6.7) such Person’s vice president of human resources and risk management.

“Existing Credit Facilities” has the meaning specified in the recitals to this
Agreement.

“Existing First Lien Credit Facility” has the meaning specified in the recitals to
this Agreement. ‘

“Existing First Lien Term Loans™ has the meaning specified in the recitals to this
Agreement.

“Existing Priority Liens” means valid, perfected and non-avoidable liens that are
senior to the liens held by the lenders under the First Lien Credit Facility.

“Existing Second Lien Credit Facility” has the meaning specified in the recitals
to this Agreement.

“Existing Seeond Lien Term Loans” means term loans in an aggregate original
principal amount of $50,000,000 made on May 15, 2007 under the Existing Second Lien Credit
Facility.

“Existing Term Loans” means the aggregate of the Existing First Lien Term
Loans plus the Existing Second Lien Term Loans.
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“Existing Indebtedness” means all Indebtedness and other Obligations (as defined
therein) outstanding under the Existing Credit Facilities and other documents related thereto.

“Facility” means any real property (including all buildings, fixtures or other
improvements located thereon) now, hereafier or heretofore owned, leased, operated or used by
Holdings or any of its Subsidiaries or any of their respective predecessors or Affiliates.

“Fair Share” as defined in Section 7.2.
“Fair Share Contribution Amount” as defined in Section 7.2.

“Federal Funds Effective Rate” means for any day, the rate per annum
{expressed, as a decimal, rounded upwards, if necessary, to the next higher 1/100 of 1%) equal to
the weighted average of the rates on overnight Federal funds transactions with members of the
Federal Reserve System arranged by Federal funds brokcrs on such day, as published by the
Federal Reserve Bank of New York on the Business Day next succeeding such day; provided, (i) if
such day is not a Business Day, the Federal Funds Effective Rate for such day shall be such rate on
such transactions on the next preceding Business Day as so published on the next succeeding
Business Day, and (ii} if no such rate is so published on such next succeeding Business Day, the
Federal Funds Effective Rate for such day shall be the average rate charged to Agent, in its
capacity as a Lender, on such day on such transactions as determined by Agent.

“Final DIP Order” means an order (in form and substance substantially similar to
the Interim DIP Order and otherwise salisfactory to Requisite Lenders) of the Bankruptcy Court
pursuant to Section 364 of the Bankruptcy Code approving this Agreement and the other Credit
Documents that {a} has not been modified or amended without the consent of Requisite Lenders, or
vacated, reversed, revoked, rescinded, stayed or appealed from, cxcept as Requisite Lenders may
otherwise specificaily consent, (b) with respect to which the time to appeal, petition for certiorari,
application or motion for reversal, rehearing, reargument, stay, or modification has expired, (c) no
petition, application or motion for reversal, rehearing, reargument, stay or modification thereof or
for a writ of certiorari with respect thereto has been filed or granted or the order or judgment of the
Bankruptcy Court has been affirmed by the highcst court to which the order or judgment was
appealed and (d) is no longer subject to any or further appeal or petition, application or motion for
reversal, rehearing, reargument, stay or modification thereof or for any writ of certiorari with
respect thereto or further judicial review in any form.

“Financial Officer Certification” means, with respect to the financial statements
for which such certification is required, the certification of the chief financial officer of Holdings
that such financial statements fairly present, in all material respeets, the financial condition of
Holdings and its Subsidiaries as at the dates indicated and the results of their operations and their
cash flows for the periods indicated, subject to changes resulting from audit and normal year-end
adjustments.

“First Priority” means, with respect to any Lien purported to be created in any
Collateral pursuant to any Collateral Document, that such Lien is the only Lien to which such
Collateral is subject, other than any Permitted Lien.
“Fiscal Quarter” means a fiscal quarter of any Fiscal Year.
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“Fiscal Year” means the fiscal year of Holdings and its Subsidiaries ending on
December 31 of each calendar year.

“Flood Hazard Property” means any Rcal Estate Asset subject to a mortgage in
favor of Agent, for the benefit of the Secured Parties, and located in an area designated by the
Federal Emergency Management Agency as having special flood or mud slide hazards.

“Foreign Subsidiary” means any Subsidiaty that is not a Domestic Subsidiaty.
“Funding Default” as defined in Section 2.19.

“Funding Guarantors” as defined in Section 7.2.

“Funding Notice” means a notice substantially in the form of Exhibit A,

“GAAP” means, subject to the limitations on the application thereof set forth in
Section 1.2, United States generally accepted accounting principles in effect as of the date of
determination thereof.

“Governmental Acts” means any act or omission, whether rightful or wrongful, of
any present or future de jure or dc facto government or Governmental Authority. -

“Governmental Authority” means any federal, state, provincial, municipal,
national or other government, governmental department, commission, board, bureau, court,
tribunal, agency or instrumentality or political subdivision thereof or any entity, officer or
examiner exercising executive, legislative, judicial, regulatory or administrative functions of or
pertaining to any government or any court, in each case whether associated with a state of the
United States, the United States, or a foreign entity or government.

- “Governmental Authorization” means any permit, license, authorization, plan,
directive, consent order or consent decree of or from any Governmental Authority.

“Grantors” means the Credit Parties.
“Guaranteed Obligations” as defined in Section 7.1.

“Guarantor” means each Domestic Subsidiary of either Borrower and each
Canadian Subsidiary of cither Borrower, excluding in each case, any Inactive Subsidiary.

“Guarantor Subsidiary” means each Guarantor.
“Guaranty” means the guaranty of each Guarantor set forth in Section 7.

“Hazardous Materials” means any chemical, material or substance, exposure to
which is prohibited, limited or regulated by any Governmental Authority or which may or could
pose a hazard to the health and safety of the owners, occupants or any Persons in the vicinity of any
Facility or to the indoor or outdoor environment.
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“Hazardous Materials Activity” means any past, current, proposed or threatened
activity, event or occurrence involving any Hazardous Materials, including the use, manufacture,
possession, storage, holding, presence, existence, location, Release, threatened Release, discharge,
placement, generation, transportation, processing, construction, treatment, abatement, removal,
remediation, disposal, disposition or handling of any Hazardous Materials, and any corrective
action or response action with respect to any of the foregoing.

“Highest Lawful Rate” means the maximum lawful interest rate, if any, that at any
time or from time to time may be contracted for, charged, or received under the laws applicable to
any Lender which are presently in effect or, to the extent allowed by law, under such applicable
laws which may hereafter be in effect and which allow a higher maximum nonusurious interest
rate than applicable laws now allow.

“Historical Financial Statements” means as of the Closing Date, (i) the audited
financial statements of Holdings and its Subsidiaries, for the Fiscal Years ended December 31,
2009 and December 31, 2010, consisting of balance sheets and the related consolidated statements
of income, stockholders’ equity and cash flows for such Fiscal Years, (ii) unaudited financial
statements for the Fiscal Year ended 2011, consisting of a balance sheet and the related
consolidated statements of income, stockholders’ equity and cash flows for such Fiscal Year
(subject to audit adjustments), (iii) the unaudited financial statements of Holdings and its
Subsidiaries as at the most recent Fiscal Quarter ending 45 days or more prior to the Closing Date,
consisting of a balance sheet and the related consolidated statements of income, stockholders’
equity and cash flows for the twelve month period ending on such date (subject to year-end
adjustments), and (iv) the unaudited financial statements of Holdings and its Subsidiaries as at thc
most recent calendar month ending 45 days or more prior to the Closing Date, consisting of a
balance sheet and the related consolidated statements of income, stockholders’ equity and cash
flows for such month (subject to year-end adjustinents) and, in the case of clauses (i}, (ii), (iii) and
(iv), certified by the chief financial officer of Holdings that they fairly present, in all material
respects, the financial condition of Holdings and its Subsidiaries as at the dates indicated and the
results of their operations and their cash flows for the periods indicated, subjcct to changes
resulting from audit and normal year-end adjustments.

“Holdings” as defined in the preamble hereto.

“Inactive Subsidiary” means any Subsidiary of Holdings that has (i) no assets
other than de minimus assets not exceeding $250,000, (i1} no revenues and (iii} no income.

“Increased-Cost Lenders” as defined in Section 2.20.

“Indebtedness”, as applied to any Person, means, without duplication, (i) all
indebtedness for borrowed money; (ii) that portion of obligations with respect to Capital Leases
that is properly classified as a liability on a balance sheet in conformity with GAAP; (iii) notes
payable and bankers acceptances; (iv) any obligation owed for all or any part of the deferred
purchase price of property or services (excluding any such obligations incurred under ERISA),
which purchase price is (a) due more than six months from the date of incurrence of the obligation
in respect thereof or (b) evidenced by a note or similar written instrument; (v) all indebtedness
secured by any Lien on any property or asset owned or held by that Person (other than a Licn on
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leased property (real or personal) granted by the landlord or lessor thereof) regardless of whether
the indebtedness secured thereby shall have been assumed by that Person or is nonrecourse to the
credit of that Person; (vi) the face amount of any letter of credit issued for the account of that
Person or as to which that Person is otherwise liable for reimbursement of drawings; (vii)
Disqualified Equity Interests, (viii) the direct or indirect guaranty, endorsement (otherwise than
for collection or deposit in the ordinary course of business), co-making, discounting with recourse
or sale with recourse by such Person of the obligation which would be Indebtedness of another;
(ix) any obligation which would be Indebtedness of such Person the primary purpose or intent of
which is to provide assurance to an obligee that the obligation of the obligor thereof will be paid or
discharged, or any agreement relating thereto will be complied with, or the holders thereof will be
protected (in whole or in part) against loss in respect thereof; (x) any liability of such Person for an
obligation which would be Indebtedness of another through any agreement (contingent or
otherwise) (a) to purchase, repurchase or otherwise acquire such obligation or any security
therefor, or to provide funds for the payment or discharge of such obligation (whether in the form
of loans, advances, stock purchases, capital contributions or otherwise) or (b) to maintain the
solvency or any balance sheet item, level of income or financial condition of another if| in the case
of any agreement describcd under subclauses (a) or (b) of this clause (x), the primary purpose or
intent thereof is as described in clause (ix) above; and (xi) all obligations which would be
Indebtedness of such Person in respect of any exchange traded or over the counter derivative
transaction.

“Indemnified Liabilities” means, collectively, any and all liabilities, obligations,
losses, damages (including natural resource damages), penalties, claims (including Environmental
Claims), actions, judgments, suits, costs (including the eosts of any investigation, study, sampling,
testing, abatement, cleanup, removal, remediation or other response action necessary to remove,
remediate, clean up or abate any Hazardous Materials Activity), expenses and disbursements of
any kind or nature whatsoever (including the reasonable fees and disbursements of counsel for
Indemnitees in conneetion with any investigative, administrative or judicial proceeding or hearing
commenced or threatened by any Person, whether or not any such Indemnitee shall be designated
as a party or a potential party thereto, and any fees or expenses incurred by Indemnitees in
enforcing this indemnity), whether direct, indirect or consequential and whether based on any
federal, state or foreign laws, statutes, rules or regulations (including securities and commercial
laws, statutes, rules or regulations and Environmental Laws), on common law or equitable cause or
on contract or otherwise, that may be imposed on, incurred by, or asserted against any such
Indemnitee, in any manner relating to or arising out of (i) this Agrecment or the other Credit
Documents or the transactions contemplated hereby or thereby (including the Lenders’ agreement
to make Credit Extcnsions or the use or intended use of the proceeds thereof, or any enforcement
of any of the Credit Documents (including any sale of, collection from, or other realization upon
any of the Collateral or the enforcemcnt of the Guaranty)); (ii) the statements contained in the
commitment letter delivered by any Lender to Borrowers with respect to the transactions
contemplated by this Agreement; or (iii) any Environmental Claim or any Hazardous Materials
Activity relating to or arising from, directly or indirectly, any past or present activity, operation,
land ownership, or practice of Holdings or any of its Subsidiaries.

“Indemnitee” as defined in Section 10.3,
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“Initial Approved Cash Projections” means, if and when approved by Agent, a
13-week cash flow projection for the 13-week period which includes the Closing Date, which shall
reflect projected cash receipts, operating disbursements, payroll disbursements, non-operating
disbursements and cash balances, and such projections shall be subject to the approval of the
Agent in its sole discretion.

“Intellectual Property” means, collectively, (i) all United States and foreign
copyrights (including Community designs), including but not limited to copyrights in software and
databases, and all Mask Works (as defined under 17 U.S.C. 901 of the U.S. Copyright Act),
whether registered or unregistered, and, with respect to any and all of the foregoing: (A) all
registrations and applications therefor, (B) all extensions and renewals thereof, (C) all rights
corresponding thereto throughout the world, (D) all rights to sue for past, present and future
infringements thereof and (E) all proceeds of the foregoing, including, without limitation, licenses,
royalties, income, payments, claims, damages and proceeds of suit; (ii) United States and foreign
patents and certificates of invention, or similar industrial property rights, and applications for any
of the foregoing, including, but not limited to: (A) each patent and patent application, (B) all
reissues, divisions, continuations, continuations-in-part, extensions, renewals, and reexaminations
thereof, (C) all rights corresponding thcreto throughout the world, (D) all inventions and
improvements described therein, (E) all rights to sue for past, present and future infringements
thereof, (F) all licenses, claims, damages, and proceeds of suit arising therefrom, and (G) ali
proceeds of the foregoing, including, without limitation, licenses, royalties, income, payments,
claims, damages, and proceeds of suit; (iii) all United States, and foreign trademarks, trade names,
corporate names, company names, business names, fictitious business names, Internet domain
names, service marks, certification marks, collective marks, logos, other source or business
identifiers, designs and general intangibles of a like nature, all registrations and applications for
any of the foregoing including, but not limited to: (A) all trademark registrations and applications,
(B) all extensions or renewals of any of the foregoing, (C) all of the goodwill of the business
connected with the use of and symbolized by the foregoing, (D) the right to sue for past, present
and future infringement or dilution of any of the foregoing or for any injury to goodwill, and (E) all
proceeds of the foregoing, including, without limitation, licenses, royalties. income, payments,
claims, damages, and proceeds of suit; (iv) all trade secrets and all other confidential or proprietary
information and know-how whether or not such trade secret has been reduced to a writing or other
tangible form, including all documents and things embodying, incorporating, or referring in any
way to such trade sccret, including but not limited to (A) the right to sue for past, present and future
misappropriation or other violation of any trade secret, and (B) all proceeds of the foregoing,
including, without limitation, licenses, royalties, income, payments, claims, damages, and
proceeds of suit; and (v) any and all agreements for the granting of any right in or to the items
described in clauses (i)-(iv) hereof.

“Intellectual Property Asset” means, at the time of determination, any interest
(fee, license or othcrwise) then owned by any Credit Party in any Intellectual Property.

“Interest Payment Date” means with respect to (i) any DIP Loan that is a Base
Rate Loan, each January 1, “April 1, July 1 and October 1 of each year, commencing on the first
such date to occur after the Closing Date and the Maturity Date; and (i) any DIP Loan that is a
Eurodollar Rate Loan, the last day of each Interest Period applicable to such Eurodollar Rate Loan;
provided, in the case of each Interest Period of longer than three months “Interest Payment Date”
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shall also include each date that is three months, or an integral multiple thereof, after the
commencement of such Interest Period.

“Interest Period” means, in connection with a Eurodollar Rate T.oan, an interest
period of one-, two-, three- or six months, as selected by Borrowers in the applicable Funding
Notice or Conversion/Continuation Notice, (i) initially, commencing on the Credit Date or
Conversion/Continuation Date thereof, as the case may be; and (ii) thereafter, commencing on the
day on which the immediately preceding Interest Period expires, provided, (a) if an Interest Period
would otherwise expire on a day that is not a Business Day, such Interest Period shall expire on the
next succeeding Business Day unless no further Business Day occurs in such month, in which case
such Interest Period shall expire on the immediately preceding Business Day; (b) any Interest
Period that begins on the last Business Day of a calendar month (or on a day for which there is no
numerically corresponding day in the calendar month at the end of such Interest Period) shall,
subject to clause (c), of this definition, end on the last Business Day of a calendar month; and (c)
no Interest Period with respect to any portion of the DIP Loans shall extend beyond the Maturity
Date.

“Interest Rate Determination Date” means, with respect to any Interest Period,
the date that is two Business Days prior to the first day of such Interest Period.

“Interim DIP Order” means an order (in form and substance satisfactory to
Requisite Lenders in their sole discretion) of the Bankruptcy Court pursuant to Sections 361, 362,
363, 364, 503 and 507 of the Bankruptcy Code entered after an interim hearing approving this
Agreement and the other Credit Documents, granting the Liens and superpriority administrative
claims described herein, granting adequate protection to the agents and lenders of the Existing
Credit Facilities and granting certain other relief, as to which no stay has been entered and which
has not been reversed, vacated or overturned, and from which no appeal or motion to reconsider
has been timely filed, or if timely filed, such appeal or motion to reconsider has been dismissed or
denied unless Requisite Lenders waive such requirement, and which has not been amended,
supplemented or otherwise modified in any respect adverse to the Lenders without the prior
written consent of Requisite Lenders.

“Internal Revenue Code” means the Intemnal Revenue Code of 1986, as amended
from time to time hereafter, and any successor statute.

“Inmvestment” means (i) any direct or indirect purchase or other acquisition by
Holdings or any of its Subsidiaries of, or of a beneficial interest in, any of the Securities of any
other Person (other than a Guarantor Subsidiary); (ii) any direct or indirect redemption, retirement,
purchase or other acquisition for value, by any Subsidiary of Holdings from any Person (other than
Holdings or any Guarantor Subsidiary), of any Equity Interests of such Person; and (iii) any direct
or indirect loan, advance (other than advances to employees for moving, entertainment and travel
expenses, drawing accounts and similar expenditures in the ordinary course of business) or capital
contributions by Holdings or any of its Subsidiaries to any other Person (other than Holdings or
any Guarantor Subsidiary), including all indebtedness and accounts receivable from that other
Person that are not current assets or did not arise from sales to that other Person in the ordinary
course of business. The amount of any Investment shall be the original cost of such Investment
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plus the cost of all additions thereto, without any adjustments for increases or decreases in value,
or write-ups, write-downs or write-offs with respect to such Investment.

“Joint Venture”’ means a joint venture, partership or other similar arrangement,
whether in corporate, partnership or other legal form; provided, in no event shall any corporate
Subsidiary of any Pcrson be considered to be a Joint Venture to which such Person is a party.

“Leasehold Property” means any leasehold interest of any Credit Party as lessee
under any lease of real property, other than any such leasehold interest designated from time to
time by Agent in its sole discretion as not being required to be included in the Collateral.

“Lender” means each financial institution listed on the signature pages hereto as a
Lender, and any other Person that becomcs a party hereto pursuant to an Assignment Agreement.

“LIBOR” means, for any fiscal quarter, the quoted offered rate (expressed in a
percentage) for three-month United States dollar deposits with leading banks in the London
interbank market that appears as of 11:00 a.m. (London time) initially as of the Closing Date and
thereafter on the first LIBOR Business Day of such Fiscal Quarter on the page of the Reuters
Screen which displays an average British Bankers Association Interest Settlement Rate (such page
currently being LIBORO1 page and formerly Telerate Page 3750), as determined by Agent. The
establishment of the LIBOR by Agent shall be final and binding, absent manifest error.

“LIBOR Business Day” means a day upon which (i) United States dollar deposits
may be dealt in on the London interbank markets and (ii} commercial banks and foreign exchange
markets are open in London, England and in New York.

“Lien” means (i) any lien, mortgage, pledge, assignment, security interest,
hypothec, deemed trust, charge or encumbrance of any kind (including any agreement to give any
of the foregoing, any conditional sale or other title retention agreement, and any leasc or license in
the nature.thereof) and any option, trust or other preferential arrangement having the practical
effect of any of the foregoing and (ii) in the case of Securities, any purchasé option, call or similar
right of a third party with respect to such Securities.

“Margin Stock” as defined in Regulation U of the Board of Governors as in effect
from time to time.

“Material Adverse Effect” means (i) a material adverse effect on and/or material
adverse developments with respect to the business, opcrations, properties, assets or condition
(financial or otherwise) of Holdings and its Subsidiaries taken as a whole; (ii) a material
impairment of the ability of Credit Parties to fully and timely perform their Obligations; (iii) a
material adverse effect on and/or material adverse developments with respect to the legality,
validity, binding effect or enforceability against a Credit Party of a Credit Document to which it is
a party; or (iv) a material impairment of the rights, remedies and benefits available to, or conferred
upon, Agent and any Lender or any Secured Party under any Credit Document.

“Material Contract” means (i) any contract or other arrangement between
Holdings or any of its Subsidiaries and their customers that represented 10% or more of the

22
LA\2674438.132674438.14




Consolidated Net Income of Holdings and its Subsidiaries for the most recently ended Fiscal Year
and (ii) any collective bargaining agreement to which Holdings or any of its Subsidiaries is a party.

“Maturity Date” mcans the earlicr of (i) Junc 11, 2013, (ii) the datc on which a
plan of reorganization confirmed in the Cases becomes effective, and (iii) the date that all DIP
Loans shall become due and payable in full hereunder whether by acceleration or otherwise.

“Moody’s” means Moody’s Investor Services, Inc.

“Multiemployer Plan” means in respect of any Credit Party other than a Canadian
Credit Party, any Employee Benefit Plan which is a “multiemployer plan” as defined in Section
3(37) of ERISA and in respect of any Canadian Credit Party, any “multicmployer pension plan” as
defined in subsection 1(1) of the Pension Benefits Act (Ontario) or section 2 of the Pensions
Benefits Standard Act, 1985 (Canada).

“NAIC” means The National Association of Insurance Commissioners, and any
successor thereto.

“Narrative Report”’ means, with respect to the financial statements for which such
narrative report is required, a narrative report describing the operations of Holdings and its
Subsidiaries in the form prepared for presentation to senior management thereof for the applicable
Fiscal Quarter or Fiscal Year and for the period from the beginning of the then current Fiscal Year
to the end of such period to which such financial statements relate.

“Net Asset Sale Proceeds” means, with respect to any Asset Sale, an amount equal
to: (i) Cash payments (including any Cash received by way of deferred payment pursuant to, or by
monetization of, a note receivable or otherwise, but only as and when so rceeived) received by
Holdings or any of its Subsidiaries from such Asset Sale, minus (ii) any bona fide direct costs
incurred in connection with such Asset Sale, including (a) income or gains taxes payable by the
seller as a result of any gain recognized in connection with such Asset Sale, (b) payment of the
outstanding principal amount of, premium or penalty, if any, and interest on any Indebtedness
(other than the DIP Loans) that is secured by a Lien on the stock or assets in question and that is
required to be repaid under the terms thereof as a result of such Asset Sale and (c) a reasonable
reserve for any indemnification payments (fixed or contingent) attributable to seller’s indemnities
and representations and warranties to purchaser in respect of such Asset Sale undertaken by
Holdings or any of its Subsidiaries in connection with such Asset Sale.

“Net Cash Procceds” means, (i) with respect to any Asset Sale, the Net Asset Sale
Proceeds and (ii) with respect to any Recovery Event, the Net Insurance/Condemnation Proceeds.

“Net Insurance/Condemnation Proceeds” means, with respect to any Recovery
Event, an amount equal to: (i) any Cash payments or proceeds received by Holdings or any of its
Subsidiaries in connection with a Recovery Event, minus (ii) (a) any actual and reasonable costs
incurred by Holdings or any of its Subsidiaries in connection with the adjustment or settlement of
any claims of Holdings or suech Subsidiary in respect of such Recovery Event, and (b) any bona
fide direct costs incurred in connection with any sale of such assets as referred to in clause (ii) of
the definition of Recovery Event, including income taxes payable as a result of any gain
recognized in connection therewith.
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“Non-Consenting Lender” as defined in Section 2.20.

“Nonpublic Information” means information which has not been disseminated in
a manner making it available to investors generally, within the meaning of Regulation FD.

“Non-US Lender” as defined in Section 2.17(c).

“Note” means a promissory note in the form of Exhibit B, as it may be amended,
supplemented or othcrwise modified from time to time.

“Obligations” means all obligations of every nature of each Credit Party, including
obligations from time to time owed to the Agent (including former Agents) or the Lenders under
any Credit Document, whether for principal, interest {(including interest which, but for the filing of
a petition in bankruptcy with respect to such Credit Party, would have accrued on any Obligation,
whether or not a claim is allowed against such Credit Party for such interest in the related
bankruptcy proceeding).

“Obligee Credit Party” as defined in Section 7.7.

“Organizational Documents” means (i) with respect to any corporation, its
certificate or articles of incorporation, amalgamation or organization, as amended, and its by-laws,
as amended, (ii) with respcct to any limited partnership, its certificate or declaration of limited
partnership, as amended, and its partnership agreement, as amended, (iii) with respect to any
general partnership, its partnership agreement, as amended, (iv) with respect to any limited
liability company, its articles of organization, as amended, and its operating agreement, as
amended, and (v) with respect to an unlimited liability company, its memorandum and articles of
association. In the event any term or condition of this Agreement or any other Credit Document
requires any Organizational Document to be certified by a secretary of state or similar
governmental official, the reference to any such “Organizational Document” shall only be to a
document of a type customarily certified by such governmental official.

“PBGC” means the Pension Benefit Guaranty Corporation or any successor
thereto.

“Pension Plan” means, in respect of any Credit Party other than any Canadian
Credit Party, any Employee Benefit Plan, other than a Multiemployer Plan, which is subject to
Section 412 of the Internal Revenue Code or Section 302 of ERISA and in respect of any Canadian
Credit Party, each pension, supplementary pension, retirement savings or other retirement income
plan or arrangement of any kind, registered or non-registered, established, maintained or
contributed to by such Canadian Credit Party for its employees or former employees, but does not
include a Multiemployer Plan or the Canada Pension Plan or the Quebec Pension Plan that is
maintained by the Government of Canada or the Province of Quebec, respectively.

“Permitted Liens” means each of the Liens permitted pursuant to Section 6.2.

“Person” means and includes natural persons, corporations, limited partnerships,
general partnerships, limited liability companies, unlimited liability companies, limited liability
partnerships, joint stock companies, Joint Ventures, associations, companies, trusts, banks, trust
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companies, land trusts, business trusts or other organizations, whether or not legal entities, and
Governmental Authorities.

“Petition Date” has the meaning specified in the recitals to this Agreement.

“Petitioning Creditors” fined in recitals hereto.

“Petitioni editor ion” means th i tion entitled BDCM

“Platform” as defined in Section 5.1(0).

“Prepetition Indebtedness” means all Indebtedness of any of Borrowers and their
Subsidiaries outstanding on the Consent Date immediately prior to the filing of the Cases.

“Postpetition Liens” as defined in Section 2.21(d).

“Prime Rate” means the rate of interest quoted in The Wall Street Journai, Money
Rates Section, as the Prime Rate (currently defined as the base rate on corporate loans posted by at
least 75% of the nation’s thirty (30) largest banks), as in effect from time to time. The Prime Rate
is a reference rate and does not necessarily represent the lowest or best rate actually charged to any
customer. Agent or any other Lender may make commercial loans or other loans at rates of
interest at, above or below the Prime Rate.

“Principal Office” means Agent’s “Principal Office” as set forth on Appendix B,
or such other office or office of a third party or sub-agent, as appropriate, as such Person may from
time to time designate in writing to Borrowers, Agent and each Lender.

“Pro Rata Share” means with respect to all payments, computations and other
matters relating to the DIP Loan of any Lender, the percentage obtained by dividing (a) the DIP
Loan Exposure of that Lender by (b) the aggregate DIP Loan Exposure of all Lenders.

“Professional Fee Reserve” means the reserve into which the Debtors shall make
deposits on or prior to the fifth day and on the twenticth day of every month from which
withdrawals shall be taken for the payment of professional fees in accordance with this
Agreement. From and after the date of the Termination Notice, amounts withdrawn from the
Professional Fee Reserve may only be applied to pay fees covered by the Carve-Out.

“Public Information” means information which has been disseminated in a
manner making it available to investors generally, within the meaning of Regulation FD.

“Quebec Security” means one or more demand debentures, pledges of debenture
and deeds of hypothec, as may be required by Agent in order to grant a First Priority Lien in favor
of Agent for the benefit of the Secured Parties in property or assets in which any Canadian Credit
Party may have an interest and which is located in the Province of Quebec, in each case, in form
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and substance satisfactory to Agent and as may be amended, supplemented or otherwise modified
from time to time.

“Real Estate Asset” means, at any time of determination, any interest (fee,
leasehold or otherwise) then owned by any Credit Party in any real property.

“Record Document”’ means, with respect to any Leasehold Property, (i) the lease
evidencing such Leasehold Property or a memorandum thereof, executed and acknowledged by
the owner of the affected real property, as lessor, or (ii) if such Leasehold Property was acquired or
subleased from the holder of a Recorded Leaschold Interest, the applicable assignment or sublease
document, executed and acknowledged by such holder, in each case in form sufficient to give such
constructive notice upon recordation and otherwise in form reasonably satisfactory to Agent.

“Recorded Leasehold Interest” means a Leaschold Property with respect to
which a Record Document has been recorded in all places necessary or desirable, in Agent’s
reasonable judgment, to give constructive notice of such Leasehold Property to third-party
purchasers and encumbrancers of the affected real property.

“Recovery Event” means (i) any settlement of or payment in respect of any
property or casualty insurance claim in respect of a covered loss thereunder or (ii) as a result of the
taking of any assets of Holdings or any of its Subsidiaries by any Person pursuant to the power of
eminent domain, condemnation or otherwise, or pursuant to a sale of any such assets to a purchaser
with such power under threat of such a taking.

“Register” as defined in Section 2.4(b).

“Regulation D” means Regulation D of the Board of Govemors, as in effect from
time to time. :

“Regulation FD” means Regulation FD as promulgafgd by the US Securities and
Exchange Commission under the Securities Act and Exchange Act as in effect from time to time.

“Related Fund” means, with respect to any Lender that is an investment fund, any
other investment fund that invests in commercial loans and that is managed or advised by the same
investment advisor as such Lender or by an Affiliate of such investment advisor.

“Release” means any reledse, spill, emission, leaking, pumping, pouring, injection,
escaping, deposit, disposal, discharge, dispersal, dumping, leaching or migration of any Hazardous
Material into the indoor or outdoor environment (including the abandonment or disposal of any
barrels, containers or other closed receptacles containing any Hazardous Material), including the
movement of any Hazardous Material through the air, soil, surface water or groundwater.

“Replacement Lender” as defined in Seetion 2.20.
“Requisite Lenders” means Agent and one or more Lenders having or holding

DIP Loan Exposure representing more than 50% of the sumn of the aggregate DIP Loan Exposure
of all Lenders.
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“Restricted Junior Payment” means (i) any dividend or other distribution, direct
or indirect, on account of any shares of any class of stock of Holdings now or hereafter
outstanding, except a dividend payable solely in shares of that class of stock to the holders of that
class; (ii) any redemption, retirement, sinking fund or similar payment, purchase or other
acquisition for value, direct or indirect, of any shares of any class of stock of Holdings now or
hereafter outstanding; (iii) any payment made to retire, or to obtain the sumrender of, any
outstanding warrants, options or other rights to acquire shares of any class of stock of Holdings
now or hereafter outstanding; and (iv) any payment or prepayment of principal of, premium, if
any, or interest on, or redemption, purchase, retirement, defeasance (including in-substance or
legal defeasance), sinking fund or similar payment with respect to the Indebtedness outstanding
under the Existing Credit Facilities or any Indebtedness which is subordinated in right of payment
to the Obligations (other than the conversion of any of such Indebtedness to common or other
Equity Interests of Holdings other than Disqualified Equity Interests).

“S&P” means Standard & Poor’s Ratings Group, a division of The McGraw Hill
Corporation.

“Secured Parties” means the Agent and Lenders.

“Securities” means any stock, shares, partnership interests, voting trust
certificates, certificates of interest or participation in any profit-sharing agreement or arrangement,
options, warrants, bonds, debentures, notes, or other evidences of indebtedness, secured or
unsecured, convertible, subordinated or otherwise, or in general any instruments commonly
known as “securities” or any certificates of interest, shares or participations in temporary or
interim certificates for the purchase or acquisition of, or any right to subscribe to, purchase or
acquire, any of the foregoing.

“Securities Act” means the Securities Act of 1933, as amended from time to time,
and any successor statute.

"Sponsor" means, collectively, Yucaipa American Alliance Fund 1, LP and
Yucaipa American Alliance (Parallel) Fund I, LP.

“Subsequent Approved Cash Projections” means, if and when approved by the
Agent, and prior to the end of the period covered by the Initial Approved Cash Projections and
each additional Approved Cash Projections, the Borrowers shall deliver a 13-week cash flow
projection for the next subsequent 13-week period, which shall reflect projected cash receipts,
operating disbursements, payroll disbursements, non-operating disbursements and cash balances,
and such cash projections shall be subject to the approval of the Agent in its sole discretion.

“Subsidiary” means, with respect to any Person, any corporation, partnership,
limited liability company, unlimited liability company, association, joint venture or other business
entity of which more than 50% of the total voting power of shares of stock or other ownership
interests entitled (without regard to the occurrence of any contingency) to vote in the election of
the Person or Persons (whether directors, managers, trustees or other Persons performing similar
functions) having the power to direct or cause the direction of the management and policies thereof
is at the time owned or controlled, directly or indirectly, by that Person or one or more of the other
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Subsidiaries of that Person or a combination thereof; provided, in determining the percentage of
ownership interests of any Person controlled by another Person, no ownership interest in the nature
of a “qualifying share” of the former Person shall be deemed to be outstanding.

“Systems” as defined in the preamble hereto.

“Tax” means any present or future tax, levy, impost, duty, assessment, charge, fee,
deduction or withholding of any nature and whatever called, by whomsocver, on whomsoever and
wherever imposed, levied, collccted, withheld or assessed; provided, “Tax on the overall net
income™ of a Person shall be construed as a reference to a tax imposed by the jurisdiction in which
that Person is organized or in which that Person’s applicable principal office (and/or, in the case of
a Lender, its lending office) is located or in which that Person (and/or, in the case of a Lender, its
lending office) is deemed to be doing business on all or part of the net income, profits or gains
{whether worldwide, or only insofar as such income, profits or gains are considered to arise in or to
relate to a particular jurisdiction, or otherwise) of that Person (and/or, in the case of a Lender, its
applicable lending office).

“Terminated Lender” as defined in Section 2.20.

“Transaction Costs” means the fees, costs and expenses incurred by Borrowers, or
any of Subsidiaries of Borrowers on or before the Closing Date in connection with the transactions
contemplated by the Credit Documents.

“ULC” means an issuer of shares that is an unlimited company, unlimited liability
company or unlimited liability corporation as set forth in Section 8.2.

“ULC Beneficiary” as defined in Section 8.2
“ULC Laws” as defined in Section 8.2
“ULC Shares” as defined in Section 8.2

“UCC” means the Uniform Commercial Code (or any similar or equivalent
legislation) as in effect in any applicable jurisdiction.

“U.S. Lender” as dcfined in Section 2.17(c).

“Useful Assets” means, in the case of an Asset Sale, assets useful in the business of
Holdings and its Subsidiaries and, in the case of a Recovery Event, long term or otherwise
non-current productive assets of the general type used in the business of Holdings and its
Subsidiaries.

1.2 Accounting Terms. (a) Except as otherwise expressly provided herein, all
accounting terms not otherwise defined herein shall have the meanings assigned to them in
conformity with GAAP. Financial statements and other information required to be delivered by
Holdings to Lenders pursuant to Section 5.1(a), 5.1(b) and 5.1(c) shall be prepared in accordance
with GAAP as in effect at the time of such preparation (and delivered together with the
reconciliation statements provided for in Section 5.1(e), if applicable).
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(b)  If at any time any change in GAAP or the adoption of fresh-start accounting
would affect the computation of any financial ratio or requirement set forth in this Agreement and
either Borrowers or the Requisite Lenders shall so request, Agent and Borrowers shall negotiate in
good faith to amend such ratio or requirement to preserve the original intent thereof in light of such
change or such adoption of fresh-start accounting (subject to the approval of the Requisite
Lenders); provided that, until so amended, (i) such ratio or requirement shall continue to be
computed in accordance with GAAP, as applicable, prior to such change therein and (ii)
Borrowers shall provide the reconciliation statements required by Section 5.1(e).

1.3  Interpretation, etc. Any of the terms defined herein may, unless the context
otherwise requires, be used in the singular or the plural, depending on the reference. References
herein to any Section, Appendix, Schedule or Exhibit shall be to a Section, an Appendix, a
Schedule or an Exhibit, as the case may be, hereof unless otherwise specifically provided. The use
herein of the word “include” or “including”, when following any general statement, term or matter,
shall not be construcd to limit such statement, term or matter to the specific items or matters set
forth immediately following such word or to similar items or matters, whether or not non-limiting
language (such as “without limitation” or “but not limited to” or words of similar import) is used
with reference thereto, but rather shall be deemed to refer to all other items or matters that fall
within the broadest possible scope of such general statement, term or matter. The terms lease and
license shall include sub-lease and sub-license, as applicable.

SECTION 2. DIP LOANS
2.1 DIP Loans.

(a) Commitments. Subject to the terms and conditions hereof, during the
Commitment Period, cach Lender severally agrees to make DIP Loans to Borrowers in an
aggregate amount up to but not exceeding such Lender’s Commitment; provided that after giving
effect to the making of any DIP Loans in no event shall the amount of DIP Loans made hercunder
exceed the Commitments then in effect. Any amount borrowed under this Section 2.1(a) and
subsequently repaid or prepaid may not be reborrowed. Subject to Sections 2.9 and 2.10, all
amounts owed hereunder with respect to the DIP Loans shall be paid in full no later than the
Maturity Date.

(b)  Borrowing Mechanics for DIP Loans.

(i) DIP Loans shall be made in an aggregate minimum amount of
$1,000,000 and integral multiples of $500,000 in excess of that amount.

(ii) An initial draw of $5,000,000 of the Commitment will be
permitted immediately upon entry of the Interim DIP Order subject to the satisfaction (or
waiver) of the conditions set forth in Section 3.1. Thercafter, whenever any Borrower
desires that Lenders make a DIP Loan, such Borrower shall deliver to Agent a fully
executed and delivered Funding Notice no later than 11:00 a.m. (New York City time) at
least three Business Days in advance of the proposed Credit Date.

(iii) The Borrowers shall use cash collateral prior to using the
proceeds of draws on the DIP Loans, with draws being permitted to be made to the extent
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LA\2674438-132674438.14




that the amount of cash on hand minus cash disbursements as reflected in the Approved
Cash Projections for the then current week and the next week plus deposits to be made into
the Professional Fee Reserve in the current week and the next week is less than $5,000,000.

(iv) Notice of receipt of each Funding Notice, together with the
amount of each Lender’s Pro Rata Share thereof, if any, together with the applicable
interest rate, shall be provided by Agent to each applicable Lender by telefacsimile with
reasonable promptness, but (provided Agent shall have received such notice by 11:00 a.m.
(New York City time)) not later than 2:00 p.m. (New York City time) on the same day as
Agent’s receipt of such Funding Notice from such Borrower.

v) Each Lender shall make its DIP Loan available to Agent not later
than 1:00 p.m. (New York City time) on the applicable Credit Date, by wire transfer of
same day funds in Dollars, at the Principal Office designated by Agent. Upon satisfaction
or waiver of the conditions precedent specified herein, Agent shall make the proceeds of
the DIP Loans available to Borrowers on the applicable Credit Date by causing an amount
of same day funds in Dollars equal to the proceeds of all such DIP Loans received by Agent
from Lenders to be credited to the account of Borrowers at the Principal Office designated
by Agent or to such other account as may be designated in writing to Agent by Borrowers.

2.2  Pro Rata Shares; Availability of Funds.

(a) Pro Rata Shares. All DIP Loans shall be made, and all participations
purchased, by Lenders simultaneously and proportionately to their respective Pro Rata Shares, it
being understood that no Lender shall be responsible for any default by any other Lender in such
other Lender’s obligation to make a DIP Loan requested hereunder or purchase a participation
rcquired hereby nor shall any Commitment of any Lender be increased or decreased as aresult of a
default by any other Lender in such other Lender’s obligation to make a DIP Loan requested
hereunder or purchase a participation required hereby.

(b)  Availability of Funds. Unless Agent shall have been notified by any Lender
prior to the applicable Credit Date that such Lender does not intend to make available to Agent the
amount of such Lender’s DIP Loan requested on such Credit Date, Agent may assume that such
Lender has made such amount available to Agent on such Credit Date and Agent may, in its sole
discretion, but shall not be obligated to, make available to Borrowers a corresponding amount on
such Credit Date. If such cormresponding amount is not in fact made available to Agent by such
Lender, Agent shall be entitled to recover such corresponding amount on demand from such
Lender together with interest thereon, for each day from such Credit Date until the date such
amount is paid to Agent, at the customary rate set by Agent for the correction of errors among
banks for three Business Days. If such Lender does not pay such corresponding amount forthwith
upon Agent’s demand therefor, Agent shall promptly notify Borrowers and Borrowers shall
immediately pay such corresponding amount to Agent together with interest thereon, for each day
from such Credit Date until the date such amount is paid to Agent, at the rate payable hereunder for
the applicable DIP Loans. Nothing in this Section 2.2(b) shall be deemed to relieve any Lender
from its obligation to fulfill its Commitments hereunder or to prejudice any rights that Borrowers
may have against any Lender as a result of any default by such Lender hereunder.
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2.3 Use of Proeeeds. The proceeds of the DIP Loans shall be applied by Borrowers to
pay certain fees and expenses relating to the credit facilities established hereunder and for working
capital and general corporate purposes of Holdings and its Subsidiaries. No portion of the
proceeds of any Credit Extension shall be used in any manner that causes or might cause such
Credit Extension or the application of such proceeds to violate Regulation T, Regulation U or
Regulation X of the Board of Governors or any other regulation thereof or to violate the Exchange
Act. Nothing herein shall in any way prejudice or prevent any Agent or the Lenders from
objecting, for any reason, to any requests, motions, or applications made in the Bankruptcy Court,
including any application of final allowances of compensation for services rendered or
reimbursement of expenses incurred under Sections 105(a), 330 or 331 of the Bankruptcy Code,
by any party in interest. Holdings and its Subsidiaries shall not use the proceeds of the DIP Loans
for any purpose that is prohibited under the Bankruptcy Code. Except in connection with any
Committee Challenge Action, and expressly subject to the limits of Committec Challenge Fees, no
proceeds of the DIP Loans may be used by any party to (a) investigate or pursue any claims, causes
of action, defenses, counterclaims, litigation or discovery against the Agent, the Lenders, any
lenders or any agent under either of the Existing Credit Facilities (or their respective agents,
professionals, employces, officers, subsidiaries, affiliates etc.) or (b) pay any or all claims for fees
and expenses of any other person or entity, in connection with the investigation of, the assertion of
or joinder in any claim, cause of action, counterclaim, action, proceeding, application, litigation,
motion, objection, defense or other contested matter, the purposc of which is to seek or the result of
which would be to obtain any order, judgment, determination, declaration or similar relief: (x)
invalidating, setting aside, avoiding, recharacterizing or subordinating, in whole or in part, any
claim, indebtedness, liens and/or security interests of the Agent, the Lenders, any agents or lenders
under either of the Existing Credit Facilitics; or (y) objecting to or commencing any action that
prevents or affirmatively delays the exercise by the Agent, the Lenders, or any agent or lenders
under either of the Existing Credit Facilities of any of their respective rights and remedies under
any agreement or document or the Interim DIP Order or the Final DIP Order or (z) secking any
affirmative legal or equitable remedy against the Agent, the Lenders, or any agents or lenders
under cither of the Existing Credit Facilities (or their respective agents, professionals, advisors,
representatives, officers, directors, employees, managers, members, shareholders, equity holders,
subsidiaries, affiliatcs, successor and assigns).

2.4  Evidenee of Debt; Register; Lenders’ Books and Records; Notes.

(a) Lenders’ Evidence of Debt. Each Lender shall maintain on its internal
records an account or accounts evidencing the Obligations of Borrowers to such Lendcr, including
the amounts of the DIP Loans made by it and each repayment and prepayment in respect thereof.
Any such recordation shall be conclusive and binding on Borrowers, absent manifest error;
provided, that the failure to make any such recordation, or any error in such recordation, shall not
affect any Lender’s Commitments or Borrowers® Obligations in respect of any applicable DIP
Loans; and provided further, in the event of any inconsistency between the Register and any
Lender’s records, the recordations in the Register shall govern.

(b)  Reeister. Agent (or its agent or sub-agent appointed by it) shall maintain at
the Principal Office a register for the recordation of the names and addresses of Lenders, the
Commitments and DIP Loans of each Lender from time to time (the “Register”). The Register
shall be available for inspection by Borrowers or any Lender (with respect to any entry relating to -
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such Lender’s Commitments or DIP Loans) at any reasonable time and from time to time upon
reasonable prior notice. Agent shall record, or shall cause to be recorded, in the Register the
Commitments and the DIP Loans of each Lender, each in accordance with the provisions of
Section 10.6, and each repayment or prepayment in respect of the principal amount of the DIP
Loans, and any such recordation shall be conclusive and binding on Borrowers and each Lender,
absent manifest error; provided, failure to make any such recordation, or any etror in such
recordation, shall not affect any Lender’s Commitments or Borrowers’ Obligations in respect of
any DIP Loan. Borrowers hereby designate Yucaipa American Alliance Fund II, LLC to serve as
Borrowers’ agent solely for purposes of maintaining the Register as provided in this Section 2.4,
and Borrowers hereby agree that, to the extent Yucaipa American Alliance Fund I, LLC serves in
such capacity, Yucaipa American Alliance Fund 1I, LLC and its officers, directors, employees,
agents, sub-agents and affiliates shall constitute “Indemnitees.”

(c)  Notes. If sorequested by any Lender by writfen notice to Borrowers (with a
copy to Agent) at least two Business Days prior to the Closing Date, or at any time thereafter,
Borrowers shali execute and deliver to such Lender (and/or, if applicable and if so specified in
such notice, to any Person who is an assignee of such Lender pursuant to Section 10.6) on the
Closing Date (or, if such notice is delivered after the Closing Date, promptly after Botrower’s
receipt of such notice) a Note or Notes to evidence such Lender’s DIP Loan.

25 Interest on DIP Loans.

(a) Except as otherwise set forth herein, the DIP Loans shall bear interest on the
unpaid principal amount thereof from the date made through repayment (whether by acceleration
or otherwise) therecof as follows:

(i) if a Base Rate Loan, at (A) the greater of (x) three and one-half
percent (3.50%) and (y) the Base Rate plus (B) six and one-half percent (6.50%), and

(ii) - if a Eurodollar Rate Loan, at (A) the greater of (x) two and
one-half percent (2.50%) and (y) the Adjusted Furodollar Rate plus (B) seven and one-half
percent (7.50%) '

(b)  The basis for determining the rate of interest with respect to any DIP Loan,
and the Interest Period with respect to any Eurodollar Rate Loan, shall be selected by Borrowers
and notified to Agent and Lenders pursuant to the applicable Funding Notice or
Conversion/Continuation Notice. If on any day a DIP Loan is outstanding with respect to which a
Funding Notice or Conversion/Continuation Notice has not been delivered to Agent in accordance
with the texms hereof specifying the applicable basis for determining the rate of interest, then for
that day such DIP Loan shall be a Base Rate Loan.

(c) In connection with Eurodollar Rate Loans there shall be no more than five
(5) Interest Periods outstanding at any time. In the event Borrowers fail to specify between a Base
Rate Loan or a Eurodollar Rate Loan in the applicable Funding Notice or Conversion/Continuation
Notice, such DIP Loan (if outstanding as a Eurodollar Rate Loan) will be automatically converted
into a Base Rate Loan on the last day of the then current Interest Period for such DIP Loan (or if
outstanding as a Base Rate Loan will remain as, or (if not then outstanding) will be made as, a Base
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Rate Loan). In the event Borrowers fail to specify an Interest Period for any Furodollar Rate Loan
in the applicable Funding Notice or Conversion/Continuation Notice, Borrowers shall be deemed
to have selected an Interest Period of one month. As soon as practicable after 11:00 a.m. (New
York City time) on each Interest Ratec Determination Date, Agent shall determine (which
determination shall, absent manifest error, be final, conclusive and binding upon all parties) the
interest rate that shall apply to the Eurodollar Rate Loans for which an interest rate is then being
determined for the applicable Interest Period and shall promptly give notice thercof (in writing or
by telephone confirmed in writing) to Borrowers and each Lender.

(d)  Interest payable pursuant to Section 2.9(a) shall be computed (i) in the case
of Base Rate Loans on the basis of a 365 day or 366 day year, as the case may be, and (ii) in the
case of Eurodollar Rate Loans, on the basis of a 360 day vear, in each case for the actual number of
days elapsed in the period during which it accrues. In computing interest on any DIP Loan, the
date of the making of such DIP Loan or the first day of an Interest Period applicable to such DIP
Loan or, with respect to a Base Rate Loan being converted from a Eurodollar Rate Loan, the date
of conversion of such Eurodollar Rate Loan to such Base Rate Loan, as the case may be, shall be
included, and the date of payment of such DIP Loan or the expiration date of an Interest Period
applicable to such DIP Loan or, with respect to a Base Rate Loan being converted to a Eurodollar
Rate Loan, the date of conversion of such Base Rate Loan to such Eurodoliar Rate Loan, as the
case may be, shall be excluded; provided, if a DIP Loan is repaid on the same day on which it is
made, one day’s interest shall be paid on that DIP Loan.

(e)  Except as otherwise set forth herein, interest on each DIP Loan (i) shall
accrue on a daily basis and shall be payable in arrears on each Interest Payment Date with respect
to interest accrued on and to each such payment date; (ii) shall accrue on a daily basis and shall be
payable in arrears upon any prepayment of that DIP Loan, whether voluntary or mandatory, to the
extent accrued on the amount being prepaid; and (iii) shall accrue on a daily basis and shall be
payable in arrears at maturity of the DIP Loans, including final maturity of the DIP Loans.

3] If any requirement of law or any change therein or in the interpretation or
application thereof, shall hereafter make it unlawful for any Lender in good faith to make or
maintain the DIP Loans bearing interest with reference to Adjusted Eurodollar Rate, then upon
notice to the Borrowers by Agent or any Lender, all DIP Loans that are Furodollar Rate Loans
shall automatically convert to Base Rate Loans on the next succeeding Interest Payment Date or
earlier period as required by applicable law. Until such notice is revoked, all DIP Loans shall be
Base Rate Loans.

(g)  For purposes of disclosure pursuant to the Interest Act (Canada), the annual
rates of interest or fees to which the rates of interest or fees provided in this Agreement and the
other Credit Documents (and stated herein or therein, as applicable, to be computed on the basis of
a period of time less than a calendar year) are equivalent are the rates so determined multiplied by
the actual number of days in the applicable calendar year and divided by the number of days in
such period of time. '

2.6 Conversion/Continuation.
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(a) Subject to Section 2.15 and so long as no Default or Event of Default
shall have occurred and then be continuing, Borrowers shall havc the option:

(i) to convert at any time all or any part of any DIP Loan equal
to $1,000,000 and integral multiples of $250,000 in excess of that amount irom one Type
of DIP Loan to another Type of DIP Loan; provided, a Eurodollar Rate I.oan may only be
converted on the expiration of the Interest Period applicable to such Eurodollar Rate Loan
unless Borrowers shall pay all amounts due under Section 2.15 in connection with any such
conversion; or

(ii) upon the expiration of any Interest Period applicable to any
Eurodollar Rate Loan, to continue all or any portion of such DIP Loan equal to $1,000,000
and integral multiples of $250,000 in excess of that amount as a Eurodollar Rate Loan.

(b) Borrowers shall deliver a Conversion/Continuation Notice to Agent
no later than 11:00 a.m. (New York City time) at least one Business Day in advance of the
proposed conversion date (in the case of a conversion to a Base Rate Loan) and at least three
Business Days in advance of the proposed conversion/continuation date (in the case of a
conversion to, or a continuation of, a Eurodollar Rate Loan). Except as otherwise provided herein,
a Conversion/Continuation Notice for conversion to, or continuation of, any Eurodollar Rate
Loans (or telephonic notice in lieu thereof) shall be irrevocable on and after the related Interest
Rate Determination Date, and Borrowers shall be bound to effect a conversion or continuation in
accordance therewith.

2.7  Default Interest. The principal amount of all DIP Loans outstanding and not paid
when due and, to the extent permitted by applicable law, any interest payments on the DIP Loans
or any fees or other amounts owed hereunder and not paid when due, shall thereafier bear interest
(including post-petition interest in any proceeding under the Bankruptcy Code or other applicable
bankruptey laws) payable on demand at a rate that is 2% per annum in excess of the interest rate
otherwise payable hereunder with respect to the applicable DIP Loans (or, in the case of any such
fees and other amounts, at a rate which is 2% per annum in excess of the interest rate otherwise
payable hereunder for Base Rate Loans); provided, in the case of Eurodollar Rate Loans, upon the
expiration of the Interest Period in effect at the time any such increase in interest rate is effective
such Eurodollar Rate Loans shall thereupon become Base Rate Loans and shall thereafter bear
interest payable upon demand at a rate which is 2% per anoum in excess of the ‘interest rate
otherwise payable hereunder for Base Rate Loans. Payment or acceptance of the increased rates of
interest provided for in this Section 2.7 is not a permitted alternative to timely payment and shall
not constitute a waiver of any Event of Default or otherwise prejudice or limit any rights or
remedies of Agent or any Lender. :

28 Fees.

(a) Borrowers agree to pay to Lenders a fee (the “Commitment Fee”) equal to
0.75% per annum multiplied by the average undrawn portion of the DIP Loans. The Commitment
Fec is payable on the first day of each calendar month for the prior month.
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(b)  Inaddition to any the foregoing fees, Borrowers agree to pay to Agents such
other fees in the amounts and at the tirnes separately agreed upon.

29  Scheduled Payments. The principal amount of the DIP Loans, together with all
other amounts owed hereunder with respect thereto, shall be paid in full no later than the Maturity
Date.

2.10 Voluntary Prepayments/Commitment Reductions.

(a).  Voluntary Prepayments.

(i) Any time and from time to time, Borrowers may prepay any such
DIP Loans on any Busincss Day in whole or in part, in an aggregate minimum amount of
$1,000,000 and integral multiples of $250,000 in excess of that amount.

(ii) All such prepayments shall be made upon not less than (A) in the
case of Base Rate Loans, one Business Day’s and (B) in the case of Eurodollar Rate Loans,
three Business Days’, prior written or telephonic notice given to Agent by 12:00 p.m. (New
York City time) on the date required and, if given by telephone, promptly confirmed in
writing to Agent (and Agent will promptly transmit such telephonic or original notice for
DIP Loans by telefacsimile or telephone to each Lender). Upon the giving of any such
notice, the principal amount of the DIP Loans specified in such notice shall become due
and payable on the prepayment date specified therein; provided that if specified in such
notice that such prepayment is being made with the proceeds of another transaction, such
prepayment may be contingent on the closing of such other transaction; provided further,
that Borrowers shall pay any amounts payable pursuant to Section 2.15(c) upon the failure
of Borrowers to make such prepayment on the date specified in such notice. Any such
voluntary prepayment shall be applied as specified in Section 2.12.

(b) Volunta;v Commitment Reductions.

(i) Borrowers may, upon not less than three Business Days’ prior
written or telephonic notice confirmed in writing to Agent (which original written or
telephonic notice Agent will promptly transmit by telefacsimile or telephone to each
applicable Lender), al any time and from time to time permanently reduce in part, without
premium or penalty, the Commitments; provided, any such reduction of the Commitments
shall be in an aggregate minimum amount of $1,000,000 and integral multiples of
$250,000 in excess of that amount.

(ii) Any Borrower’s notice to Agent shall designate the date (which
shall be a Business Day) of such termination or reduction and the amount of any partial
reduction, and such termination or reduction of Commitments shall be effective on the date
specified in such Borrower’s notice and shall reduce the Commitment of each Lender
proportionately to its Pro Rata Share thereof.

2.11 Mandatory Prepayments.
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(a) Asset Sales; Insurance/Condemnation Proceeds. If on any date Holdings or
any of its Subsidiaries shall receive Net Cash Proceeds from any Asset Sale or Recovery Event,
then such Net Cash Proceeds shall be applied not latcr than on the third Business Day following
the receipt of such Net Cash Proceeds as set forth in Section 2.12.

(b)  Prepayment Certificate. Concurrently with any prepayment of the DIP
Loans pursuant to Section 2.11, Holdings shall deliver to Agent a certificate of an Authorized
Officer demonstrating the calculation of the amount of the applicable net proceeds. In the event
that Holdings shall subsequently determine that the actual amount received exceeded the amount
set forth in such certificate, Holdings shall promptly make an additional prepayment of the DIP
Loans in an amount equal to such excess, and Holdings shall concurrently therewith deliver to
Agent a certificate of an Authorized Officer demonstrating the derivation of such excess.

2.12  Application of Prepayments.

(a) Application of Voluntary Prepayments. Any prepayment of any DIP I.oan
pursuant to Section 2.10 shall be applied as specified by Borrowers in the applicable notice of
prepayment; provided, in the event Borrowers fail to specify the DIP Loans to which any such
prepayment shalil be applied, such prepayment shall be apphed to.prepay the DIP Loans on a pro
rata basis.

(b)  Application of Mandatory Prepayments. Any amount required to be paid
pursuant to Sections 2.10 shall be applied to prepay the DIP Loans on a pro rata basis.

(©) Application of Prepayments of DIP Loans to Base Rate I.oans and
Eurodollar Rate Loans. Any prepayment of DIP Loans shall be applied first to Base Rate Loans to
the full extent thereof before application to Eurodollar Rate Loans, in each case in a manner which

minimizes the amount of any payments required to be made by Borrowers pursuant to Section
2.15(c).

2.13 General Provisions Regarding Payments.

(a) All payments by Borrowers of principal, interest, fees and other Obligations
shall be made in Dollars in same day funds, without defense, setoff or counterclaim, free of any
restriction or condition, and delivered to Agent not later than 12:00 p.m. (New York City time) on
the date due at the Principal Office designated by Agent for the account of Lenders; for purposes of
computing interest and fees, funds received by Agent after that time on such due date shall be
deemed to have been paid by Borrowers on the next succeeding Business Day.

(b)  All payments in respect of the principal amount of any DIP Loan shall be
accompanied by payment of accrued interest on the principal amount being repaid or prepaid, and
all such payments (and, in any evenl, any payments in respect of any DIP Loan on a date when
interest is due and payable with respect to such DIP Loan) shall be applied to the payment of
interest then due and payable before application to principal.

(c) Agent (or its agent or sub-agent appointed by it) shall promptly distribute to
each Lender at such address as such Lender shall indicate in writing, such Lender’s applicable Pro
Rata Share of all payments and prepayments of principal and interest due hereunder, together with
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all other amounts due thereto, including all fees payable with respect thereto, to the extent received
by Agent.

(d)  Notwithstanding the foregoing provisions hereof, if any Conversion/
Continuation Notice is withdrawn as to any Affected Lender or if any Affected Lender makes Base
Rate Loans in lieu of its Pro Rata Share of any Eurodollar Rate Loans, Agent shall give effect
thereto in apportioning payments received thereafter.

(e) Whenever any payment to be made hereunder with respect to any DIP Loan
shall be stated to be due on a day that is not a Business Day, such payment shall be made on the
next succeeding Business Day.

() Agent shall deem any payment by or on behalf of Borrowers hereunder that
is not made in same day funds prior to 12:00 p.m. (New York City time) to be a non-conforming
payment. Any such payment shall not be deemed to have been received by Agent until the later of
(i) the time such funds become available funds, and (ii) the applicable next Business Day. Agent
shall give prompt telephonic notice to Borrowers and each applicable Lender (confirmed in
writing) if any payment is non-conforming. Any non-conforming payment may constitute or
become a Default or Event of Default in accordance with the terms of Section 8.1(a). Interest shail
continue to accrue on any principal as to which a non-conforming payment is made until such
funds become available funds (but in no event less than the period from the date of such payment
to the next succeeding applicable Business Day) at the rate determined pursuant to Section 2.7
from the date such amount was due and payable until the date such amount is paid in full.

(2 If an Event of Default shall have occurred and not otherwise been waived
and the maturity of the Obligations shall have been accelerated pursuant to Section 8.1, or as to any
mandatory prepayments under Section 2.10 at any time after an Event of Default shall have
occurred and not otherwise been waived in accordance with the terms hereof, then, in each case, all
payments or proceeds received by Agent hereundcr in respect of any of the Obligations, shall be
applied as set forth in this Section 8.1 of this Agreement.

2.14 Ratable Sharing. Except as provided in Sections 2.16, 2.19, 10.6()(iii) or
10.6(k)(i), the Lenders hereby agree among themselves that if any of them shall, whether by
voluntary or mandatory payment (other than a voluntary or mandatory prepayment of DIP Loans
made and applied in accordance with the terms hereof), through the exercise of any right of set-off
or banker’s lien, by counterclaim or cross action or by the enforcement of any right under the
Credit Documents or otherwise, or as adequate protection of a deposit treated as cash collateral
under the Bankruptcy Code, receive payment or reduction of a proportion of the aggregate atnount
of principal, interest, fees and other amounts then due and owing to such Lender hereundcr or
under the other Credit Documents (collectively, the “Aggregate Amounts Due” to such Lender)
which is greater than the proportion received by any other Lender in respect of the Aggregate
Amounts Due to such other Lender, then the Lender receiving such proportionately greater
payment shall (a) notify Agent and each other Lender of the receipt of such payment and (b) apply
a portion of such payment to purchase participations (which it shall be deemed to have purchased
from each seller of a participation simultaneously upon the receipt by such seller of its portion of
such payment) in the Aggregate Amounts Due to the other Lenders so that all such recoveries of
Aggregate Amounts Due shall be shared by all Lenders in proportion to the Aggregate Amounts
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Due to them; provided, if all or part of such proportionately greater payment received by such
purchasing Lender is thereafter recovered from such Lender upon the bankruptcy or
reorganization of any Borrower or otherwise, those purchases shall be rescinded and the purchase
prices paid for such participations shall be returned to such purchasing Lender ratably to the extent
of such recovery, but without interest. Each Borrower expressly consents to the foregoing
arrangement and agrees that any holder of a participation so purchased may exercise any and all
rights of banker’s lien, set-off or counterclaim with respect to any and all monies owing by
Borrowers to that holder with respect thereto as fully as if that holder were owed the amount of the
participation held by that holder.

2.15 Making or Maintaining Eurodollar Rate Loans.

(a) Inability to Determine Applicable Interest Rate. In the event that Agent
shall have determined (which determination shall be final and conclusive and binding upon all

parties hereto), on any Interest Rate Determination Date with respect to any Eurodollar Rate
Loans, that by reason of circumstances affecting the London interbank market adequate and fair
means do not exist for ascertaining the interest rate applicable to such DIP Loans on the basis
provided for in the definition of Adjusted Eurodollar Rate, Agent shall on such date give notice (by
telefacsimile or by telephone confirmed in writing) to Borrowers and each Lender of such
determination, whereupon (i) no DIP Loans may be made as, or converted to, Eurodollar Rate
Loans until such time as Agent notifies Borrowers and Lenders that the circumstances giving rise
to such notice no longer exist, and (ii) any Funding Notice or Conversion/Continuation Notice
given by Borrowers with respect to the DIP Loans in respect of which such determination was
made shall be deemed to be a Funding Notice for or Conversion/Continuation Notice into Base
Rate Loans,

{b)  Illegality or Impracticability of Eurodollar Rate L.oans. In the event that on
any date any Lender shall have determined (which determination shall be final and conclusive and
binding upon all parties hereto but shall be made only after consultation with Borrowers and
Agent) that the making, maintaining or continuation of its Eurodollar Rate Loans (i) has become
unlawful as a result of compliance by such Lender in good faith with any law, treaty, governmental
rule, regulation, guideline or order (or would conflict with any such treaty, governmental rule,
regulation, guideline or order not having the force of law even though the failure to comply
therewith would not be unlawful), or (ii) has become impracticable, as a result of contingencies
occurring after the date hereof which materially and adversely affect the London interbank market
or the position of such Lender in that market, then, and in any such event, such Lender shall be an
“Affected Lender” and it shall on that day give notice (by telefacsimile or by telephone confirmed
in writing) to Borrowers and Agent of such determination {which notice Agent shall promptly
transmit to each other Lender). Thereafter (1) the obligation of the Affected Lender to make DIP
Loans as, or to convert DIP Loans to, Eurodollar Rate Loans shall be suspended until such notice
shall be withdrawn by the Affected Lender, (2) to the extent such determination by the Affected
Lender relates to a Eurodollar Rate Loan then being requested by Borrower pursuant to a Funding
Notice or a Conversion/Continuation Notice, the Affected Lender shall make such DIP Loan as (or
continue such DIP Loan as or convert such DIP Loan to, as the case may be) a Base Rate Loan, (3)
the Affected Lender’s obligation to maintain its outstanding Eurodollar Rate Loans (the “Affected
Loans™) shall be terminated at the earlier to occur of the expiration of the Interest Period then in
effect with respect to the Affected Loans or when required by law, and (4) the Affected Loans shali
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automatically convert into Base Rate Loans on the date of such termination. Notwithstanding the
foregoing, to the extent a determination by an Affected Lender as described above relates to a
Eurodollar Rate Loan then being requested by any Borrower pursuant to a Funding Notice or a
Conversion/Continuation Notice, such Borrower shall have the option, subject to the provisions of
Section 2.18(c), to rescind such Funding Notice or Conversion/Continuation Notice as to all
Lenders by giving notice (by telefacsimile or by telephone confirmed in writing) to Agent of such
rescission on the date on which the Affected Lender gives notice of its determination as described
above (which notice of rescission Agent shall promptly transmit to each other Lender). Except as
provided in the immediately preceding sentence, nothing in this Section 2.15(b) shall affect the
obligation of any Lender other than an Affected Lender to make or maintain DIP Loans as, or to
convert DIP Loans to, Eurodollar Rate Loans in accordance with the terms hereof.

(c) Compensation for Breakage or Non-Commencement of Interest Periods.
Borrowers shall compensate each Lender, upon written request by such Lender (which request
shall set forth the basis for requcsting such amounts), for all reasonable losses, expenses and
liabilities (including any interest paid by such Lender to Lenders of funds borrowed by it to make
or carry its Eurodollar Rate Loans and any loss, expense or liability sustained by such Lender in
connection with the liquidation or re-employment of such funds but excluding loss of anticipated
protits) which such Lender may sustain: (i) if for any reason (other than a default by such Lender
or a rescission pursuant to Section 2.15(b)) a borrowing of any Eurodollar Rate Loan does not
occur on a date specified therefor in a Funding Notice or a telephonic request for borrowing, or a
conversion to or continuation of any Eurodollar Ratc Loan does not occur on a date specified
therefor in a Conversion/Continuation Notice or a telephonic request for conversion or
continuation; (ii) if any prepayment or other principal payment of, or any conversion of, any of its
Eurodollar Rate Loans occurs on a date prior to the last day of an Interest Period applicable to that
DIP Loan; or (iii) if any prepayment of any of its Eurodollar Rate Loans is not made on any date
specified in a notice of prepayment given by any Borrower.

(d)  Booking of Eurodollar Rate Loans. Any Lender may make, carry or
transfer Eurodollar Rate Loans at, to, or for the account of any of its branch offices or the office of
an Affiliate of such Lender.

(e)  Assumptions Concemning Funding of Eurodollar Rate Loans. Calculation
of all amounts payable to a Lender under this Section 2.15 and under Section 2.16 shall be made as

though such Lender had actually funded each of its relevant Eurodollar Rate Loans through the
purchase of a Eurodollar deposit bearing interest at the rate obtained pursuant to clause (i) of the
definition of Adjusted Eurodollar Rate in an amount equal to the amount of such Eurodollar Rate
Loan and having a maturity comparable to the relevant Interest Period and through the transfer of
such Eurodollar deposit from an offshore office of such Lender to a domestic office of such Lender
in the United States of America; provided, however, each Lender may fund each of its Eurodollar
Rate Loans in any manner it sees fit and the foregoing assumptions shall be utilized only for the
purposes of calculating amounts payable under this Section 2.15 and under Section 2.16.

2.16 Increased Costs; Capital Adequacy.

(a) Compensation For Increased Costs and Taxes. Subject to the provisions of
Section 2.17 (which shall be controlling with respect to the matters covered thereby), in the event
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that any Lender shall determine (which determination shall, absent manifest error, be final and
conclusive and binding upon all partics hereto) that any law, treaty or governmental rule,
regulation or order, or any change thercin or in the interpretation, administration or application
thereof (including the introduction of any new law, treaty or governmental rule, regulation or
order), or any determination of a court or Governmental Authority, in each case that becomes
effective after the date hereof, or compliance by such Lender with any guideline, request or
directive issued or made after the date hereof by any central bank or other governmental or
quasi-governmental authority (whether or not having the force of law): (i) subjects such Lender (or
its applicable lending office) to any additional Tax (other than any Tax on the overall net income
of such Lender) with respect to this Agreement or any of the other Credit Documents or any of its
obligations hereunder or thereunder or any payments to such Lender (or its applicable lending
office) of principal, interest, fees or any other amount payable hereunder; (ii) imposes, modifies or
holds applicable any reserve (including any marginal, emergency, supplemental, special or other
reserve), special deposit, compulsory loan, FDIC insurance or similar requirement against assets
held by, or deposits or other liabilities in or for the account of, or advances or loans by, or other
credit extended by, or any other acquisition of funds by, any office of such Lender (other than any
such reserve or other requirements with respect to Eurodollar Rate Loans that are reflected in the
definition of Adjusted Eurodollar Rate); or (iii) imposes any other condition (other than with
respect to a Tax matter) on or affecting such Lender (or its applicable lending office) or its
obligations hereunder or the London interbank market; and the result of any of the foregoing is to
increase the cost to such Lender of agreeing to make, making or maintaining DIP Loans hereunder
or to reduce any amount received or receivable by such Lender (or its applicable lending office)
with respect thereto; then, in any such case, Borrowers shall promptly pay to such Lender, upon
receipt of the statement referred to in the next sentence, such additional amount or amounts (in the
form of an increased rate of, or a different method of calculating, interest or otherwise as such
Lender in its sole discretion shall determine) as may be necessary to compensate such Lender for
any such increased cost or reduction in amounts received or receivable hereunder. Such Lender
shall deliver to Borrowers (with a copy to Agent) a wrilten statement, setting forth in reasonable
detail the basis for calculating the additional amounts owed to such Lender under this Section
2.16(a), which statement shall be conclusive and binding upon all parties hereto absent manifest
error.

{b) Capital Adequacy Adjusiment. In the event that any Lender shall have
determined that the adoption, effectiveness, phase-in or applicability after the Closing Date of any
law, rule or regulation (or any provision thereof) regarding capital adequacy, or any change therein
or in the interpretation or administration thereof by any Governmental Authority, central bank or
comparable agency charged with the intcrpretation or administration thereof, or compliance by
any Lender (or its applicable lending office) with any guideline, request or directive regarding
capital adequacy (whether or not having the force of law) of any such Governmental Authority,
central bank or comparable agency, has or would have the effect of reducing the rate of return on
the capital of such Lender or any corporation controlling such Lender as a consequence of, or with
reference to, such Lender’s DIP Loans or participations therein or other obligations hereunder with
respect to the DIP Loans to a level below that which such Lender or such controlling corporation
could have achieved but for such adoption, effectiveness, phase-in, applicability, change or
compliance (taking into consideration the policies of such Lender or such controlling corporation
with regard to capital adequacy), then from time to time, within five Business Days after receipt by
Borrowers from such Lender of the statement referred to in the next sentence, Borrowers shall pay
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to such Lender such additional amount or amounts as will compensate such Lender or such
controlling corporation on an after-tax basis for such reduction. Such Lender shall deliver to
Borrowers (with a copy to Agent) a written statement, setting forth in reasonable detail the basis
for calculating the additional amounts owed to Lender under this Section 2.16(b), which statement
shall be conclusive and binding upon all parties hereto absent manifest error.

(¢)  Notice, Failure or delay on the part of any Lender to demand compensation
for any increased costs or reduction in amounts received or receivable or reduction in return on
capital shall not constitute a waiver of such Lender’s right to demand such compensation; provided
that Borrowers shall not be under any obligation to compensate any Lender under paragraph (a) or
(b) of this Section 2.16 with respect to increased costs or reductions with respect to any period
prior to the date that is 180 days prior to the date of the delivery of the statement required pursuant
to paragraph (a) or (b); provided further that the foregoing limitation shall not apply to any
increased costs or reductions arising out of the retroactive application of any change in any law,
treaty, governmental rule, regulation or order within such 180-day period.

2.17 Taxes; Withholding, etc.

(a) Payments to Be Free and Clear. All sums payable by any Credit Party
hereunder and under the other Credit Documents shall (except to the extent required by law) be
paid free and clear of, and without any deduction or withholding on account of, any Tax (other
than a Tax on the overall net income of any Lender) imposed, levied, collected, withheld or
assessed by or within the United States of America or any political subdivision in or of the United
States of America or by or within any other jurisdiction from or to which a payment is made by or
on behalf of any Credit Party or by any federation or organization of which the United States of
America or any such jurisdiction is a member at the time of payment.

(b) Withholding of Taxes. If any Credit Party or any other Person is required
by law to make any deduction or withholding on account of any such Tax from any sum paid or
payable by any Credit Party to or for the benefit of Agent or any Lender under any of the Credit
Documents: (i) Borrowers shall notify Agent of any such requirement or any change in any such
requirement as soon as Borrowers become aware of it; (ii) Borrowers shall pay or cause to be paid
any such Tax before the date on which penalties attach thereto, such payment to be made (if the
liability to pay is imposed on any Credit Party) for its own account or (if that liability is imposed on
Agent or such Lender, as the case may be) on behalf of and in the name of Agent or such Lender;
(iii) the sum payable by such Credit Party in respect of which the relevant deduction, withholding
or payment is required shall be increased to the extent necessary to ensure that, after the making of
that deduction, withholding or payment, Agent or such Lender, as the case may be, receives on the
due date a net sum equal to what it would have received had no such deduction, withholding or
payment been required or made; and (iv) within thirty days after paying any sum from which it is
required by law to make any deduction or withbolding, and within thirty days after the due date of
payment of any Tax which it is required by clause (ii) above to pay, Borrowers shall deliver to
Agent evidence satisfactory to the other affected parties of such deduction, withholding or
payment and of the remittance thereof to the relevant taxing or other authority; provided, no such
additional amount shall be required to be paid to any Lender under clause (iii) above except to the
extent that any change after the date hereof (in the case of each Lender listed on the signature pages
hereof on the Closing Date) or after the effective date of the Assignment Agreement pursuant to
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which such Lender became a Lender (in the case of each other Lender) in any such requirement for
a deduction, withholding or payment as is mentioned therein shall result in an increase in the rate
of such deduction, withholding or payment from that in effect at the date hereof or at the date of
such Assignment Agreement, as the case may be, in respect of payments to such Lender.

(©) Evidence of Exemption From U.S. Withholding Tax., Each Lender that is
not a United States Person (as such term is defined in Section 7701(a)(30) of the Internal Revenue
Code) for U.S. federal income tax purposcs (2 “Non-US Lender”) shall deliver to Agent for
transmission to Borrowers, on or prior to the Closing Date (in the case of each Lender listed on the
signature pages hereof on the Closing Date) or on or prior to the date of the Assignment
Agreement pursuant to which it becomes a Lender (in the case of each other Lender), and at such
other times as may be necessary in the determination of Borrowers or Agent (each in the
reasonable exercise of its discretion), (i) two original copies of Internal Revenue Service Form
W-8BEN or W-8ECI (or any successor forms), properly completed and duly executed by such
Lender, and such other documentation required under the Internal Revenue Code and reasonably
requested by Borrowers to establish that such Lender is not subject to deduction or withholding of
United States federal income tax with respect to any payments to such Lender of principal,
interest, fees or other amounts payable under any of the Credit Documents, or (ii) if such Lender is
not a “bank™ or other Person described in Section 881(c)(3) of the Internal Revenue Code and
cannot deliver either Internal Revenue Service Form W-8ECI pursuant to clause (i) above, a
Certificate re Non-Bank Status together with two original copies of Internal Revenue Service
Form W-8BEN (or any successor form), properly completed and duly executed by such Lender,
and such other documentation required under the Internal Revenue Code and reasonably requested
by Borrowers to establish that such Lender is not subject to deduction or withholding of United
States federal income tax with respect to any payments to such Lender of interest payable under
any of the Credit Documents. Each Lender that is a United States person (as such term is defined
i Section 7701(a)(30) of the Internal Revenue Code) for United States federal income tax
purposes (a “U.S. Lender”) shall deliver to Agent and Borrowers on or prior to the Closing Date
(or, if later, on or prior to the date on which such Lender becomes a party to this Agreement) two
original copies of Internal Revenue Service Form W-9 (or any successor form), properly
completed and duly executed by such Lender, certifying that such U.S. Lender is entitled to an
exemption from United States backup withholding tax, or otherwise prove that it is entitled to such
an exemption. Each Lender required to deliver any forms, certificates or other evidence with
respect to United States federal income tax withholding matters pursuant to this Section 2.17(c)
hereby agrees, from time to time afier the initial delivery by such Lender of such forms, certificates
or other evidence, whenever a lapse in time or change in circumstances renders such forms,
certificates or other evidence obsolete or inaccurate in any material respect, that such Lender shall
promptly deliver to Agent for transmission to Borrowers two new original copies of Internal
Revenue Service Form W-8BEN or W-8ECI, or a Certificate re Non-Bank Status and two original
copies of Internal Revenue Service Form W-8BEN (or any successor form), as the case may be,
properly completed and duly executed by such Lender, and such other documentation required
under the Internal Revenue Code and reasonably requested by Borrowers to confirm or establish
that such Lender is not subject to deduction or withholding of United States federal income tax
with respect to payments to such Lender under the Credit Documents, or notify Agent and each
Borrower of its inability to deliver any such forms, certificates or other evidence. Borrowers shall
not be required to pay any additional amount to any Non-US Lender under Section 2.17(b)(iii) if
such Lender shall have failed (1) to deliver the forms, certificates or other evidence referred to in
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the second sentence of this Section 2.17(c), or (2) to notify Agent and Borrowers of its inability to
deliver any such forms, certificates or other evidence, as the case may be; provided, if such Lender
shall have satisfied the requirements of the first sentence of this Section 2.17(c) on the Closing
Date or on the date of the Assignment Agreement pursuant to which it became a Lender, as
applicable, nothing in this last sentence of Section 2.17(c) shall relicve each Borrower of its
obligation to pay any additional amounts pursuant this Section 2.17 in the event that, as a result of
any change in any applicable law, treaty or governmental rule, regulation or order, or any change
in the interpretation, administration or application thereof, such Lender is no longer properly
entitled to deliver forms, certificates or other evidence at a subsequent date establishing the fact
that such Lender is not subject to withholding as described herein.

2.18 Obligation to Mitigate. Each Lender agrees that, as promptly as practicable after
the officer of such Lender responsible for administering its DIP Loans bccomes aware of the
occurrence of an cvent or the existence of a condition that would cause such Lender to become an
Affected Lender or would entitle such Lender to receive payments under Section 2.15, 2.16 or
2.17, it will, to the extent not inconsistent with the internal policies of such Lender and any
applicable legal or regulatory restrictions, use reasonable cfforts to (a) make, issue, fund or
maintain its Credit Extensions, including any Affected Loans, through another office of such
Lender, or (b) take such other measures as such Lender may deem reasonable, if as a result thereof
the circumstances which would cause such Lender to be an Affected Lender would cease to exist
or the additional amounts which would otherwise be required to be paid to such Lender pursuant to
Section 2.15, 2.16 or 2.17 would be materially reduced and if, as determined by such Lender in its
sole discretion, the making, issuing, funding or maintaining of such DIP Loans through such other
office or in accordance with such other measures, as the case may be, would not otherwise
adversely affect such DIP Loans or the interests of such Lender; provided, such Lender will not be
obligated to utilize such other office pursuant to this Section 2.18 unless each Borrower agrees to
pay all incremental expenses incurred by such Lender as a result of utilizing such other office as
described above. A certificate as to the amount of any such expenses payable by Borrowers
pursuant to this Section 2.18 (setting forth in reasonable detail the basis for requesting such
amount) submitted by such Lender to Borrowers (with a copy to Agent) shall be conclusive absent
manifest error.

2.19 . Defaulting Lenders. Anything contained herein to the contrary notwithstanding,
in the event that any Lender, other than at the direction or request of any regulatory agency or
authority, defaults (in cach case, a “Defaulting Lender™) in its obligation to fund (a “Funding
Default™) any DIP Loan {a “Defaulted Loan™), then (a) during any Default Period with respect to
such Defaulting Lender, suech Defaulting Lender shall be deemed not to be a "Lender" for purposes
of voting on any matters (including the granting of any consents or waivers) with respect to any of
the Credit Documents; (b) such Defaulting Lender's Commitment and outstanding DIP Loans shall
be excluded for purposes of calculating the Commitment Fee payable to Lenders in respect of any
day during any Default Period with respect to such Defaulting Lender, and such Defaulting Lender
shall not be entitled to receive any Commitment Fee with respect to such Defaulting Lender's
Commitment in respect of any Default Period with respect to such Defaulting Lender; and (c) the
DIP Loan Exposure of all Lenders as at any date of determination shall be calculated as if such
Defaulting Lendcr had funded all Defaulted DIP Loans of such Defaulting Lender. No
Commitment of any Lender shall be increased or otherwise affected, and, except as otherwise
expressly provided in this Section 2.19, performance by each Borrower of its obligations
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hereunder and the other Credit Documents shall not be excused or otherwise modified as a result of
any Funding Default or the operation of this Section 2.19. The rights and remedies against a
Defaulting Lender under this Section 2.19 are in addition to other rights and remedies which
Borrower may have against such Defaulting Lender with respect to any Funding Default and
which Agent or any Lender may have against such Defaulting Lender with respect to any Funding
Default.

2.20 Removal or Replacement of a Lender. Anything contained herein to the contrary
notwithstanding, in the event that: (a) (i) any Lender (an “Increased-Cost Lender”) shall give
notice to Borrowers that such Lender is an Affected Lender or is entitled to receive payments
under Section 2.15, 2.16 or 2.17, (ii) the circumstances which have caused such Lender to be an
Affected Lender or which entitle such Lender to receive such payments shall remain in effect, and
(1ii) such Lender shall fail to withdraw such notice within five Business Days after Borrowers’
request for such withdrawal; or (b) (i) any Lender shall become a Defaulting Lender, (ii) the
Default Period for such Defaulting Lender shall remain in effect, and (iii) such Defaulting Lender
shall fail to cure the default as a result of which it has become a Defaulting Lender within five
Business Days after Borrower’s request that it cure such default; or (c) in connection with any
proposed amendment, modification, termination, waiver or consent with respect to any of the
provisions hereof as contemplated by Section 10.5(b), the consent of Requisite Lenders shall have
been obtained but the consent of one or more of such other Lenders (each a “Non-Consenting
Lender”) whose consent is required shall not have been obtained; then, with respect to each such
Increased-Cost Lender, Defaulting Lender or Non-Consenting Lender (the “Terminated
Lender™), Borrowers may, by giving written notice to Agent and any Terminated Lender of their
election to do so, elect to cause such Terminated Lender (and such Terminated Lender hereby
irrevocably agrees) to assign its outstanding DIP Loans, if any, in full to one or more Eligible
Assignees (each a “Replacement Lender”) in accordance with the provisions of Section 10.6 and
Borrowers shall pay or cause to be paid the fees, if any, payable thereunder in connection with any
such assignment from an Increased Cost Lender or a Non-Consenting Lender and the Defaulting
Lender shall pay the fees, if any, payable thereunder in connection with any such assignment from
such Defaulting Lender; provided, (1) on the date of such assignment, the Replacement Lender
shall pay to Terminated Lender an amount equal to the sum of (A) an amount equal to the principal
of, and all accrued interest on, all outstanding DIP Loans of the Terminated Lender and (B) an
amount equal to all accrued, but theretofore unpaid fees owing to such Terminated Lender
pursuant to Section 2.8 and all other amounts owing to such Terminated Lender pursuant to any
other provision of any Credit Document; (2) on the date of such assignment, Borrowers shall pay
any amounts payable to such Terminated Lender pursuant to Section 2.15, 2.16 or 2.17; or
otherwise as if it were a prepayment and (3) in the event such Terminated Lender is a
Non-Consenting Lender, each Replacement Lender shall consent, at the time of such assignment,
o each matter in respect of which such Terminated Lender was a Non-Consenting Lender. Upon
the prepayment of ail amounts owing to any Terminated Lender and the termination of such
Terminated Lender’s Commitments, if any, such Terminated Lender shall no longer constitute a
“Lender” for purposes hereof; provided, any rights of such Terminated Lender to indemnifieation
hereunder shall survive as to such Terminated Lender.

2.21  Super-Priority Nature of Obligations and Lenders’ Liens.
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(a) The priority of Agent’s and Lenders’ Liens on the Collateral owned by the
Credit Parties shall be set forth in the Interim DIP Order, the Final DIP Order, the Canadian
Supplemental Order and the Canadian Comeback Order.

(b)  All Obligations shall constitute administrative expenses of the Credit
Parties in the Cases, with administrative priority and senior secured status under Sections
364(c)(1), 364(c)(2) and 364(c)(3) of the Bankruptcy Code. Subject to the Carve-Out and the
Existing Priority Liens, such administrative claim shall have priority over all other costs and
expenses of the kinds specified in, or ordered pursuant to, Sections 105, 326, 328, 330, 331,
503(b), 506(c) (subject to the entry of the Final DIP Order), 507(a), 507(b), 546(c) (subject to the
entry of the Final DIP Order), 726, 1113, 1114 or Chapter 7 of the Bankruptcy Code or any other
provision of the Bankruptcy Code or otherwise, and shall at all times be senior to the rights of the
Credit Parties, the estates of the Credit Parties, and any successor trustee or estate representative in
the Cases, any Chapter 7 trustee, or any subsequent proceeding or case under the Bankruptcy Code
or any Canadian Insolvency Law. The Liens granted to Lenders on the Collateral owned by the
Credit Parties, and the priorities accorded to the Obligations shall have the priority and senior
secured status afforded by Sections 364(c)(1), 364(c)(2) and 364(c)(3) of the Bankruptcy Code (all
as more fully set forth in the Interim DIP Order and Final DIP Order), and the Canadian Court (as
more fully set forth in the Canadian Supplemental Order and the Canadian Comeback Order)
senior to all elaims and interests other than the Carve-Out, Existing Priority Liens and Permitted
Senior Liens (to the extent provided for in the DIP Orders and Canadian DIP Orders).

(©) Agent’s Liens on the Collateral owned by the Credit Parties and Agent’s
and Lenders’ respective administrative claims under Sections 364(c)(1), 364(c)(2) and 364(c)(3)
of the Bankruptcy Code afforded the Obligations shall also have priority over any claims arising
under Section 506(c) of the Bankruptcy Code subject and subordinate only to the Carve-Out and
Existing Priority Liens. Except as set forth herein or in the Interim DIP Order, the Final DIP
Order, the Canadian Supplemental Order or the Canadian Comeback Order, no other claim having
a priority superior or pari passu to that granted to- Agent and Lenders by the Interim DIP Order, the
Final DIP Order, the Canadian Supplemental Order and the Canadian Comeback Order shall be
granted or approved while any Obligations under this Agreement remain outstanding. Except for
the Carve Qut, no costs or expenses of administration shall be imposed against Agent, Lenders or
any of the Collateral under Section 105 or 506(c) of the Bankruptcy Code, or otherwise, and each
of the Credit Parties hereby waives for itself and on behalf of its estate in bankruptcy, any and all
rights under Section 105 or 506(c), or otherwise, to assert or impose or seek to assert or impose,
any such costs or expenses of administration against Agent or the Lenders.

(d)  To secure the DIP Loans, each of the Credit Parties hereby grant to the
Agent, for the benefit of itself and the Lenders, valid, enforceable, non-avoidable and fully
perfected, first priority priming liens on and security interests in (collectively, the “Postpetition
Liens™) all of the real, personal and ixed property and assets of such Credit Party, all other
property, assets and interests in property and assets of the Debtors (or any successor trustee or
other estate representative in any Chapter 11 case or successor case) and all other “property of the
estate” (within the meaning of the Bankruptcy Code) of such Credit Party (or any successor trustee
or other estate representative in any Chapter 11 case or successor case), of any kind or nature
whatsoever, real, personal or mixed, tangible or intangible now existing or hereafter acquired or
created, including, without limitation, all accounts, inventory, goods, contracts, contract rights,

45
LA\2674438-132674438.14




investment property, instruments, documents, chattel paper, patents, trademarks, copyrights, and
licenses therefor, all other intellectual property, general intangibles, payment intangibles, rights,
interests, intercompany notes and obligations, tax or other refunds, insurance proceeds, letters of
credit, letter-of-credit rights, supporting obligations, documents, titled vehicles, machinery and
equipment, real property (including all facilities), fixtures, leases (and proceeds from the
disposition thereof), all of the issued and outstanding capital stock entitled to vote (within the
meaning of Treas. Reg. Section 1.956-2(c)(2)) and all of the issued and outstanding capital stock
not entitled to vote (within the meaning of Treas. Reg. Section 1.956-2(c)(2)) of each Subsidiary of
Borrowers (in either case, subject to any express limitations set forth herein), all of the capital
stock of all other Persons that are not Subsidiaries directly owned by the Borrowers, money,
investment property, deposit accounts, all commercial tort claims and other causes of action (other
than causes of action arising under chapter S of the Bankruptcy Code, if any, of the Debtors), cash
collateral, and all cash and non-cash proceeds, rents, products, substitutions, accessions, and
profits of any of the collateral described above. Any terms in this Section 2.21(d) used but not
defined in this Agreement shall have the meanings ascribed to them by the UCC. Agent
acknowledges and agrees that it has only a security interest in, and not a present assignment of, any
trademarks forming a part of the Collateral.

(e}  To secure the Guaranteed Obligations of the Canadian Credit Parties, the
Agent is hereby granted, for the benefit of itself and the Lenders, valid, enforceable, non-avoidable
and fully perfected, first priority prlmlng llena on and secunty 1nterests in all of the real, personal
and mixed property and assets of the Cs g C

nnum to secure Guaran 11 ation of the Canadlan Cred1t Pames

2.22 Payment of Obligations. Subject to Section 8.1 hereof, upon the maturity
(whether by acceleration or otherwise) of any of the Obligations under this Agreement or any of
the other Credit Documents, Lenders shall be entitled to immediate payment of such Obligations
without further application to or order of the Bankruptcy Court or the Canadian Court.

2.23 Security Interests in Collateral. The Canadian DIP Charge secures the
Guaranteed Obligations of the Canadian Credit Parties. Notwithstanding anything containcd
herein to the contrary, the security interest granted under the Canadian DIP Order or granted
pursuant to Section 2.23 hereof, shall not include (a) any consumer goods or (b) the last day of
tenancy under any lease of real property located in Canada.

2.24 No Discharge; Survival of Claims. The Credit Parties agree that (a) the
Obligations hereunder shall not be discharged by (i) the entry of an order confirming a plan of
reorganization in any Case (and Credit Parties pursuant to Section 1141(d}4) of the Bankruptcy
Code, hereby waive any such discharge) or under Canadian Insolvency Law, (ii} converting any of
the Cases to a chapter 7 case, (iii) dismissing any of the Cases, or (iv) terminating any of the
proceedings under the CCAA in respect of any of the Canadian Credit Parties or the appointment
of any monitor, trustee in bankruptcy, interim receiver, receiver or receiver-manager or similar
officer or agent with respect to any of the Canadian Credit Parties and (b) the super-priority
administrative claim granted to Agent and Lenders pursuant to the Interim DIP Order and the Final
DIP Order and the Liens granted to Agent pursuant to the Interim DIP Order, the Final DIP Order,
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the Canadian Supplemental Order and the Canadian Comeback Order shall not be affected in any
manner by the entry of an order confirming a plan of reorganization in any Case or under Canadian
Insolvency Law.

225 Waiver of any Priming Rights. Upon the Closing Date, and on behalf of
themselves and their estates, and for so long as any Obligations shall be outstanding, Credit Parties
hereby irrevocably waives any right, pursuant to Sections 364(c) or 364(d) of the Bankruptcy Code
or otherwise, to grant any Lien of equal or greater priority than the Liens securing the Obligations,
or to approve a claim of equal or greater priority than the Obligations, except as expressly
permitted under the Interim DIP Order or the Final DIP Order.

2.26 Co-Borrowers.

(a)  Joint and Several Liability. All Obligations of Borrowers under this
Agreement and the other Credit Documents shall be joint and several Obligations of each
Borrower. Anything contained in this Agreement and the otber Credit Documents to the contrary
notwithstanding, the Obligations of each Borrower hereunder, solely to the extent that such
Borrower did not receive proceeds of DIP Loans from any borrowing hereunder, shall be limited to
a maximum aggregate amount equal to the largest amount that would not render its Obligations
hereunder subject to avoidance as a fraudulent transfer or conveyance under Section 548 of the
Bankruptcy Code, 11 U.S.C. § 548, or any applicable provisions of comparable state law
(collectively, the “Fraudulent Transfer Laws™), in each case after giving effect to all other
liabilities of such Borrower, contingent or otherwise, that are relevant under the Fraudulent
Transfer Laws (specifically excluding, however, any liabilities of such Borrower in respect of
intercompany Indebtedness to any other Credit Party or Affiliates of any other Credit Party to the
extent that such Indebtedness would be discharged in an amount equal to the amount paid by such
Credit Party hereunder) and after giving effect as assets to the value (as determined under the
applicable provisions of thc Fraudulent Transfer Laws) of any rights to subrogation or contribution
of such Borrower pursuant to (i) applicable law or (ii) any agreement providing for an equitable
allocation among such Borrower and other Affiliates of any Credit Party of Obligations arising
under Guaranties by such parties.

(b Subrogation. Until the Obligations {other than contingent indemnification
obligations for which no claim has been made) shall have been paid in full in Cash, each Borrower
shall withhold exercise of any right of subrogation, contribution or any other right to enforce any
remedy which it now has or may hereafier have against the other Borrower or any other guarantor
of the Obligations. Each Borrower further agrees that, to the extent the waiver of its rights of
subrogation, contribution and remedies as set forth herein is found by a court of competent
Jjurisdiction to be void or voidable for any reason, any sueh rights such Borrower may have against
the other Borrower, any collateral or security or any such other guarantor, shall be junior and
subordinate to any rights Agent may have against the other Borrower, any such collateral or
security, and any such other guarantor. Borrowers under this Agreement and the other Credit
Documents together desire to allocate among themselves, in a fair and equitable manner, their
Obligations arising under this Agreement and the other Credit Documents. Accordingly, in the
event any payment or distribution is made on any date by any Borrower under this Agreement and
the other Credit Documents (a “Funding Borrower™) that exceeds its Obligation Fair Share (as
defined below) as of such date, that Funding Borrower shall be entitled to a contribution from the
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other Borrower in the amount of such other Borrowers’ Obligation Fair Share Shortfall (as defined
below) as of such date, with the result that all such contributions will cause Borrowers’ Obligation
Aggregate Payments (as defined below) to equal its Obligation Fair Share as of such date.
“Obligation Fair Share” means, with respect to a Borrower as of any date of determination, an
amount equal to (i) the ratio of (X) the Obligation Fair Share Contribution Amount (as defined
below) with respect to such Borrower to (Y) the aggregate of the Obligation Fair Share
Contribution Amounts with respect to all Borrowers, multiplied by (ii) the aggregate amount paid
or distributed on or before such date by all Funding Borrowers under this Agreement and the other
Credit Documents in respect of the Obligations guarantied. “Obligation Fair Share Shortfall”
means, with respect to a Borrower as of any date of determination, the excess, if any, of the
Obligation Fair Share of such Borrower over the Obligation Aggregate Payments of such
Borrower. “Obligation Fair Share Contribution Amount” means, with respect to a Borrower as
of any date of determination, the maximum aggregate amount of the Obligations of such Borrower
under this Agreement and the other Credit Documents that would not render its Obligations
hereunder or thereunder subject to avoidance as a fraudulent transfer or conveyance under Section
548 of Title 11 of the United States Code or any comparable applicable provisions of state law;
provided that, solely for purposes of calculating the Obligation Fair Share Contribution Amount
with respect to any Borrower for purposes of this Section 2.26, any assets or liabilities of such
Credit Party arising by virtue of any rights to subrogation, reimbursement or indemnification or
any rights to or Obligations of contribution hereunder shall not be considered as assets or liabilities
of such Borrower. “Obligation Aggregate Payments” means, with respect to a Borrower as of
any date of determination, an amount equal to (i) the aggregate amount of all payments and
distributions made on or before such date by such Borrower in respect of this Agreement and the
other Credit Documents (including in respect of this Section 2.26) minus (ii) the aggregate amount
of all payments received on or before such date by such Borrower from the other Borrower as
contributions under this Section 2.26. The amounts payable as contributions hereunder shall be
determined as of the date on which the related payment or distribution is made by the applicable
Funding Borrower. The allocation among Borrowers of their Obligations as set forth in this
Section 2.26 shall not be construed in any way to limit the liability of any Borrower hereunder or
under any Credit Document.

(©) Representative of Borrowers. Systems hereby appoints Holdings as its
agent, attorney-in-fact and representative for the purpose of (i) making any borrowing requests or
other requests required under this Agreement, (ii) the giving and receipt of notices by and to
Borrowers under this Agreement, (iii) the delivery of all documents, reports, financial statements
and written materials required to be delivered by Borrowers under this Agreement, and (iv) all
other purposes incidental to any of the foregoing. Systems agrees that any action taken by
Holdings as the agent, attomey-in-fact and representative of Systems shall be binding upon
Systems to the same extent as if directly taken by Systerns.

(d) Allocation of DIP Loans. All DIP Loans shall be made to Holdings as
borrower unless a different allocation of the DIP Loans as between Holdings and Systems with
respect to any borrowing hereunder is included in the applicable Funding Notice.

2.27 Judgment Currency. If for the purposes of obtaining judgment in any court it is
necessary to convert a sum due from any Credit Party hereunder in the currency expressed to be
payable herein (the “specified currency™) into another currency, the parties hereto agree, to the
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fullest extent that they may effectively do so, that the rate of exchange used shall be that at which
in accordance with normal banking procedures Agent could purchase the specified currency with
such other currency at Agent’s main New York City office on the Business Day preceding that on
which final, non appealable judgment is given. The obligations of each Credit Party in respect of
any sum due to any Lender or Agent hereunder shall, notwithstanding any judgment in a currency
other than the specified currency, be discharged only to the extent that on the Business Day
following receipt by such Lender or Agent (as the case may be) of any sum adjudged to be so due
in such other currency such Lender or Agent (as the case may be) may in accordance with normal,
reasonable banking procedures purchase the specified currency with such other currency. If the
amount of the specified currency so purchased is less than the sum originally due to such Lender or
Agent, as the case may be, in the specified currency, each Credit Party agrees, to the fullest extent
that it may effectively do so, as a separate obligation and notwithstanding any such judgment, to
indemnify such Lender or Agent, as the case may be, against such loss, and if the amount of the
specified currency so purchased exceeds {(a) the sum originally due to any Lender or
Administrative Agent, as the case may be, in the specified currency and (b) any amounts shared
with other Lenders as a result of allocations of such excess as a disproportionate payment to such
Lender under Section 2.15, such Lender or Agent, as the case may be, agrees to remit such excess
to such Credit Party.

SECTION 3. CONDITIONS PRECEDENT

3.1  Closing Date. The obligation of each Lender to make a Credit Extension on the
Closing Date is subject to the satisfaction, or waiver in accordance with Section 10.5, of the
following conditions on or before the Closing Date:

(a) Credit Documents. Agent shall have received sufficient copies of each
Credit Document, in form and substance satisfactory to the Requisite Lenders, and originally
executed and delivered by each applicable Credit Party for each Lender.

S ()] Interim DIP Order, Canadian Supplemental Order and Other Bankruptcy
Court Filings. The Bankruptcy Court shall have entered the Interim DIP Order, which shall be
certified by the Clerk of the Bankruptcy Court as having been duly entered, and the Interim DIP
Order shall be in full force and effect and shall not have been vacated, reversed, modified,
amended or stayed without the written consent of the Requisite Lenders and, if the Interim DIP
Order is the subject of a pending appeal or motion for reconsideration in any respect, neither the
making of the DIP Loans nor the performance by the Credit Parties of their respective obligations
under the Credit Documents shall be the subject of a presently effective stay pending appeal. The
Credit Parties shall have complied in full with the notice and all other requirements as provided for
under the Interim DIP Order. The Canadian Court shall have issued the Canadian Supplemental
Otrder or the Canadian Comeback Order, as applicable, and such Orders shall be in full force and
effect, and shall be binding, and shall not have been reversed, modified, amended, stayed, set
aside, varied or vacated, without the written consent of the Requisite Lenders and shall not be
subject to any appeal, leave to appeal or a motion for reversal, modification, amendment, stay, set
aside, vary or vacate. All orders entered by the Bankruptcy Court and the Canadian Court
pertaining to cash management and adequate protection shall and all other motions and documents
filed or to be filed with, and submitted to, the Bankruptcy Court in connection therewith shall be in
form and substance reasonably satisfactory to Agent.

49
LA\2674438132674438.14




{c) Organizational Documents; Incumbency. Agent shall have received (i)
sufficient copies of each Organizational Document executed and delivered by each Credit Party, as
applicable, and, to the extent applicable, certified by its secretary or an assistant secrctary as being
in full force and effect without modification or amendment; (ii) signature and incumbency
certificates of the officers of such Person executing the Credit Documents to which it is a party;
(iii) resolutions of the Board of Directors or similar governing body of each Credit Party approving
and authorizing the execution, delivery and performance of this Agreement and the other Credit
Documents to which it is a party or by which it or its assets may be bound as of the Closing Date,
certified as of the Closing Date by its secretary or an assistant secretary (or the equivalent) as being
in full force and effect without modification or amendment; (iv) a good standing certificate or
equivalent from the applicable Governmcntal Authority of each System’s jurisdiction of
incorporation, organization or formation, each dated a recent date prior to the Closing Date; and
(v) such other documents as Agent may reasonably rcquest.

(d)  Budget and Initial Approved Cash Projections. Requisite Lenders shall
have received and approved the Borrowers’ Budget and Initial Approved Cash Projections, each of
which shall be acceptable to Requisite Lenders in their sole discretion.

(e) Governmental Authorizations and Consents. Each Credit Party shall have
obtained all Governmental Authorizations and all consents of other Persons, in each case that are
necessary or advisable in connection with the transactions contemplated by the Credit Documents
to occur on or before the Closing Date and each of the foregoing shall be in full force and eftect
and in form and substance reasonably satisfactory to Agent.

® Personal Property Collateral. In order to create in favor of Agent, for the
benefit of Secured Parties, a valid, perfected First Priority security interest in the personal property
Collateral, the Credit Parties shall have delivered to Agent a list setting forth the vehicle
identification numbers for each vehicle owned by each Canadian Credit Party.

(2) Financial Statements. Lenders shall have received from Holdings the
Historical Financial Statements.

(h)  Evidence of Insurance. Agent shall have received a certificate from
Borrower’s insurance broker or other evidence reasonably satisfactory to it that all insurance
required to be maintained pursuant to Section 5.5 is in full force and effect, together with
endorsements naming the Agent, for the benefit of Secured Parties, as additional insured and loss
payee thereunder to the extent required under Section 5.5 to be delivered pursuant to the timeframe
set forth on Schedulc 10.23 attached hereto.

@) Opinions of Counsel to Credit Parties. Lenders and their respective counsel
shall deliver pursuant to the timeframe set forth on Schedule 10.23 attached hereto originally
executed copies of the favorable written opinions of (i) Troutman Sanders LLP, counsel for the
credit parties and (ii) Gowling Lafleur Henderson LLP, special Canadian counsel for the Credit
Parties, in each case as to such matters as Agent may reasonably request, and otherwise in form
and substance reasonably satisfactory to Agent (and each Credit Party hereby instructs such
counsel to deliver such opinions to Agent and Lenders).
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G Fees. Borrowers shall have paid to Agent the fees payable on the Closing
Date referred to in Section 2.8(b).

(k) Closing Date Certificate. Borrowers shall have delivered to Agent an
originally executed Closing Date Certificate, together with all attachments thereto.

O No Litigation. There shall not exist any unstayed action, suit, investigation,
litigation, proceeding, hearing (other than the Cases) or other legal or regulatory developments,
pending or threatened in any court or before any arbitrator or Governmental Authority against
Hoeldings or any of its Subsidiaries or any of their respective properties that, in the reasonable
opinion of Agent, singly or in the aggregate, materially impairs the transactions contemplated by
the Credit Documents, or that could reasonably be expected to have a Material Adverse Effect.

(m) Letter of Direction. Agent shall have received a duly executed letter of
direction from Borrowers addressed to Agent, on behalf of itself and Lenders, directing the
disbursement on the Closing Date of the proceeds of the DIP Loans made on such date.

(n)  Patriot Act. The Agent shall have received all documentation and other
information required by bank regulatory authorities under applicable “know-your-customer” and
anti-money laundering rules and regulations, including the U.S.A. Patriot Act (Title LIl of Pub. L.
107-56 (signed into law October 26, 2001)) (the “Act”).

32 Conditions to Each Credit Extension.

(a) Conditions Precedent. The obligation of each Lender to make any DIP
Loan, on any Credit Date, including the Closing Date, are subject to the satisfaction, or waiver in
accordance with Section 10.5, of the following conditions precedent:

(i) Agent shall have received a fully executed and delivered Funding
Notice; , '

(i1) after making the Credit Extensions requested on such Credit Date,
(i) the aggregate amount of DIP Loans made hercunder shall not exceed the Commitments
then in effect;

(iii) as of such Credit Date, the representations and warranties
containcd herein and in the other Credit Documents shall be true and correct in all material
respects on and as of that Credit Date to the same extent as though made on and as of that
date, except to the extent such representations and warranties specifically relate to an
earlier date, in which case such representations and warranties shall have been true and
correct in all material respects on and as of such earlier date;

(iv) as of such Credit Date, no event shall have occurred and be
continuing or would result from the consummation of the applicable Credit Extension that
would constitute an Event of Default or a Default;

v) as of such Credit Date, the Interim DIP Order or the Final DIP
Order, as applicable, is in full force and effect and has not been reversed, modified,
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amended, stayed, or vacated without the consent of Requisite Lenders, or subject to an
appeal or a motion for reversal, modification, amendment, stay, or vacatur, and the
Canadian Supplemental Order or the Canadian Comeback Order, as applicable, shall be in
full force and effect, and shall be binding, and shall not have been reversed, modified,
amended, stayed set aside, varied or vacated, without the written consent of the Requisite
Lenders and shall not be subject to any appeal, leave to appeal or a motion for reversal,
modification, amendment, stay, set aside, vary or vacate; and

(vi) aggregate Cash and Cash Equivalents of Holdings and its
Subsidiaries, less the sum of cash disburscments as reflected in the Approved Cash
Projections for the then current week and the next week, plus deposits to be made into the
Professional Fee Reserve in the then current week and the next week, will not exceed
$5,000,000.

{b)  Notices. Any Funding Notice shall be executed by an Authorized Officer in
a writing delivered to Agent. In lieu of delivering a Funding Notice, Borrowers may give Agent
telephonic notice by the required time of any proposed borrowing; provided each such notice shall
be promptly confirmed in writing by delivery of the applicable Funding Notice to Agent on or
before the date of borrowing. Neither Agent nor any Lender shall incur any liability to Borrowers
in acting upon any telephonic notice referred to above that Agent believes in good faith to have
been given by a duly authorized officer or other person authorized on behalf of Borrowers or for
otherwise acting in good faith.

SECTION 4. REPRESENTATIONS AND WARRANTIES

In order to induce Lenders to enter into this Agreement and to make each Credit Extension
to be made thereby, each Credit Party represents and warrants to each Lender and Agent, on the
Closing Date and on each Credit Date, that the following statements are true and correct (it being
understood and agreed that the representations and warranties made on the Closing Date are
deemed to be made concurrently with the consummation of the transactions contemplated hereby):

4.1  Organization; Requisite Power and Authority; Qualification. Each of
Holdings and its Subsidiaries (other than Inactive Subsidiaries) (a) is duly organized, validly
existing and, except in the case of Holdings solely until the good standing certificate of Holdings is
obtained or required to be obtained pursuant to Schedule 10.23, in good standing under the laws of
its jurisdiction of organization as identified in Schedule 4.1, (b) subject to the entry of the DIP
Order and the Canadian DIP Order by the Bankruptcy Court and the Canadian Court, respectively,
has all requisite power and authority to own and operate its properties, to carry on its business as
now conducted and as proposed to be conducted, to enter into the Credit Documents to which it is
a party and to carry out the transactions contemplated thereby, and (¢} is qualified to do busincss
and in good standing in every jurisdiction where its assets are located and wherever necessary to
carry out its business and operations, except in jurisdictions where the failure to be so qualified or
in good standing has not had, and could not be reasonably expected to have, a Material Adverse
Effect.

42  Equity Interests and Ownership. Except as set forth on Schedule 4.2, the Equity
Interests of each of Holdings and its Subsidiaries has been duly authorized and validly issued and
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is fully paid and non-assessable. Except as set forth on Schedule 4.2, as of the date hereof, there is
no existing option, warrant, call, right, commitment or other agreement to which Holdings or any
of its Subsidiaries is a party requiring, and there is no membership interest or other Equity Interests
of any of Holdings’ Subsidiaries outstanding which upon conversion or exchange would require,
the issuance by any of Holdings® Subsidiarics of any additional membership interests or other
Equity Interests of any of Holdings’ Subsidiaries or other Securities convertible into,
exchangeable for or evidencing the right to subscribe for or purchase, a membership interest or
other Equity Interests of any of Holdings® Subsidiaries. Schedule 4.2 correctly sets forth the
ownership interest of Holdings and each of its Subsidiaries in their respective Subsidiaries as of
the Closing Date.

43  Due Authorization. Upon the entry of the DIP Order and the Canadian DIP Order
by the Bankruptcy Court and the Canadian Court, respectively, the execution, delivery and
performance of the Credit Documents have been duly authorized by all necessary action on the
part of each Credit Party that is a party thereto.

4.4  No Conflict. Subject to entry of the DIP Order and the Canadian DIP Order by the
Bankruptcy Court and the Canadian Court, respectively, the execution, delivery and performance
by Credit Parties of the Credit Documents to which they are parties, the consummation of the
transactions contemplated by the Credit Documents do not and will not (a) violate (i) any
provision of any law or any governmental rule or regulation applicable to Holdings or any of its
Subsidiaries, (ii) any of the Organizational Documents of Holdings or any of its Subsidiaries, or
(iii) any order, judgment or decrec of any court or other agency of government binding on
Holdings or any of its Subsidiaries; (b) conflict with, result in a breach of or constitute (with due
notice or lapse of time or both) a default under any Contractual Obligation of Holdings or any of its
Subsidiaries except to the extent such conflict, breach or default could not reasonably be expected
to have a Material Adverse Effect; (¢} result in or require the creation or imposition of any Lien
upen any of the properties or assets of Holdings or any of its Subsidiaries (other than any Liens
created under any of the Credit Documents in favor of Agent, on behalf of Secured Parties); or (d)
require any approval of stockholders, members or partners or any approval or consent of any
Person under any Contractual Obligation of Holdings or any of its Subsidiaries, except for (i) such
approvals or consents which will be obtained on or before the Closing Date, and (ii) any such
approvals or consents the failure of which to obtain could not reasonably be expected to have a
Material Adverse Effect.

45  Governmental Consents. Upon the entry of the DIP Order and the Canadian DIP
Order by the Bankruptcy Court and the Canadian Court, respectively, the execution, delivery and
performance by Credit Parties of the Credit Documents to which they are parties and the
consummation of the transactions contemplated by the Credit Documents do not and will not
require any registration with, consent or approval of, or notice to, or other action to, with or by, any
Governmental Authority cxcept (i) as required by the DIP Order or the Canadian DIP Order, (i1}
for filings and recordings with respect to the Collateral to be made, or otherwise delivered to Agent
for filing and/or recordation and (iii} any registration, consent, approval, notice or action to the
extent that the failure to undertake or obtain such registration, consent, approval, notice or action
could not reasonably be expected to have a Material Adverse Effect. No Credit Party’s accounts or
receivables are subject to any of the requirements or proceedings applicable to assignments of
accounts under the Financial Administration Act (Canada) or any other similar law.
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4.6  Binding Obligation. Each Credit Document has been duly executed and delivered
by each Credit Party that is a party thereto and, subject to the entry of the DIP Order and the
Canadian DIP Order by the Bankruptcy Court and the Canadian Court, respectively, is the legally
valid and binding obligation of such Credit Party, enforceable against such Credit Party in
accordance with its rcspective terms, except as may be limited by bankruptcy, insolvency,
reorganization, moratorium or similar laws relating to or limiting creditors’ rights generally or by
equitable principles relating to enforceability.

4.7  Historical Financial Statements. The Historical Financial Statements were
prepared in conformity with GAAP and fairly present, in all material respects, the financial
position, on a consolidated basis, of the Persons described in such financial statements as at the
respective datcs thereof and the results of operations and cash flows, on a consolidated basis, of the
entities described therein for each of the periods then ended, subject, in the case of any such
unaudited financial statements, to changes resulting from audit and normal year-end adjustments
and completion of financial statement footnotes.

4.8 Budget and Approved Cash Projections.

(a)  Budget. On and as of the Closing Date (or with respect to any update of the
Budget, the date of delivery of such update), the Budget is based on good faith estimates and
assumptions made by the management of Holdings; provided, the Budget is not to be viewed as a
fact and that actual rcsults during the period or periods covered by the Budget may differ from the
Budget and that the differences may be material; provided further, as of the Closing Date (or with
respect to any update of the Budget, the date of delivery of such update), management of Holdings
believed that the Budget (or the Budget as so updated) is reasonable.

(b)  Approved Cash Projections. On and as of the Closing Date and as of the
date of each delivery of updated Approved Cash Projections pursuant to Section 5.1(k), such
Approved Cash Projections are based on good faith estimates and assumptions made by the
management of Holdings; provided, the Approved Cash Projections are not to be viewed as facts
and that actual results during the period or periods covered by the Approved Cash Projections may
differ from the Approved Cash Projections and that the differences may be material; provided
further, as of the Closing Date or the date of delivery of each updated Approved Cash Projections,
as applicable, management of Holdings believed that the Approved Cash Projections are
reasonable.

4.9  No Material Adverse Change. Since December 31, 2011, no event, circumstance
or change has occurred that has caused or evidences, either in any case or in the aggregate, a
Material Adverse Effect, other than (x) the commencement of the Cases and the events typically
resulting from the commencement of the Cases, and (y) such events, circumstances or changes that
have been disclosed to Agent.

4.10 No Restricted Junior Payments, Since the Closing Date, neither Holdings nor
any of its Subsidiaries has directly or indirectly declared, ordered, paid or made, or set apart any
sum or property for, any Restricted Junior Payment or agrced to do so except Restricted Junior
Payments as permitted pursuvant to Section 6.4.
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411 Adverse Proceedings, etc. Except for the Cases, there are no Adverse
Proceedings, individually or in the aggregate, that could reasonably be expected to have a Material
Adverse Effect. Neither Holdings nor any of its Subsidiaries (a) is in violation of any applicable
laws (including Environmental Laws) that, individually or in the aggregate, could reasonably be
expected to have a Material Adverse Effect, or (b) is subject to or in default with respect to any
final judgments, orders, writs, injunctions, decrees, rules or regulations of any court or any federal,
state, provincial, municipal or other governmental department, commission, board, bureau, agency
or instrumentality, domestic or foreign, that, individually or in the aggregate with respect to clause
(a) or (b), could reasonably be cxpected to have a Material Adverse Effect.

412 Payment of Taxes. Except as otherwise permitted under Section 5.3, all federal
income and all other material tax returns and reports of Holdings and its Subsidiaries required to be
filed by any of them have been timely filed, and all taxes shown on such tax returns to be due and
payable and all other material assessments, fees and other governmental charges upon Holdings
and its Subsidiaries and upon their respective properties, assets, income, businesses and franchises
which are due and payable have been paid when due and payable. Holdings knows of no proposed
tax assessment against Holdings or any of its Subsidiaries which is not being actively contested by
Holdings or such Subsidiary in good faith and by appropriate proceedings; provided, such reserves
or other appropriate provisions, if any, as shall be required in conformity with GAAP shall have
been made or provided therefor. '

4.13 Properties.

(a) Title. Each of Holdings and its Subsidiaries has (1) good, sufficient and
legal title to (in the case of fee interests in real property), (ii) valid leasehold interests in (in the case
of leasehold interests in real or personal property), (iii) valid licensed rights in (in the case of
licensed interests in intellectual property) and (iv) good title to (in the case of all other personal
property), all of their respective properties and assets reflected in their respective Historical
Financial Statements referred to in Section 4.7 or, if more recent, in the most recent financial
statements delivered pursuant to Section 5.1, in each case exccpt for assets disposed of (x) during
the Cases in accordance with applicable requirements of the Bankruptcy Code, (y) since the date of
such financial statements in the ordinary course of business or as otherwise permitted under
Section 6.7. Except as permitted by this Agreement, all such properties and assets are free and
clear of Liens. ,

(b)  Real Estate. As ofthe Closing Date, Schedule 4.13 contains a true, accurate
and complete list of all Real Estate Assets, describing for each (i) the applicable Credit Party, (ii)
whether its interest in such property is a fee or leasehold interest and (iii) if lcased, the name of the
lessor, the lessor’s address.

4.14 Environmental Matters. Neither Holdings nor any of its Subsidiaries nor any of
their respective Facilities or operations are subject to any outstanding written order, consent decree
or settlement agreement with any Person relating to any Environmental Law, any Environmental
Claim, or any Hazardous Materials Activity that, individually or in the aggregate, could
reasonably be expected to have a Material Adverse Effect. Neither Holdings nor any of its
Subsidiaries has reccived any letter or request for information under Section 104 of the
Comprehensive Environmental Response, Compensation, and Liability Act (42 U.S.C. § 9604) or
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any comparable law that, individually or in the aggregate, could reasonably be expected to have a
Matcrial Adverse Effect. There are and, to each of Holdings’ and its Subsidiaries’ knowledge,
have been, no conditions, occurrences, or Hazardous Materials Activities which could reasonably
be expected to form the basis of an Environmental Claim against Holdings or any of its
Subsidiaries that, individually or in the aggregate, could reasonably be cxpected to have a Material
Adverse Effect. Ncither Holdings nor any of its Subsidiaries nor, to any Credit Party’s knowledge,
any predecessor of Holdings or any of its Subsidiarics has filed any notice under any
Environmental Law indicating past or present treatment of Hazardous Materials at any Facility
without delivering a copy of such notice to Agent, and none of Holdings” or any of its Subsidiaries’
operations involves the generation, transportation, treatment, storage or disposal of Hazardous
Materials, including hazardous waste, as defined under 40 C.F.R. Parts 260-270 or any state
equivalent except where such operations either are in compliance with Environmental Laws or
where such non-compliance could not reasonably be expected to have a Material Adverse Effect.
Compliance with all current or reasonably foreseeable future requirements pursuant to or under
Environmental Laws could not be reasonably expected to have, individually or in the aggregate, a
Material Adverse Effect. No event or condition has occurred or is occurring with respect to
Holdings or any of its Subsidiaries relating to any Environmental Law, any Release of Hazardous
Matertals, or any Hazardous Materials Activity which individually or in the aggregate has had, or
could reasonably be expected to have, a Material Adverse Effect.

4.15 No Defaults. Neither Holdings nor any of its Subsidiaries is in default in the
performance, observance or fulfillment of any of the obligations, covenants or conditions
contained in any of its Contractual Obligations other than as a result of the filing of the Cases (and
any payment default directly related to such filing) or with respect to which a stay of exercise of
remedies is in effect as a result of the filing of the Cases, and no condition exists which, with the
giving of notice or the lapse of time or both, could constitute such a default, except where the
consequences, direct or indirect, of such default or defaults, if any, could not reasonably be
expected to have a Material Adverse Effect.

4.16 Material Contracts. Schedule 4.16 contains a true, correct and complete list of all
the Material Contracts in effect on the Closing Date.

417 Governmental Regulation. Neither Holdings nor any of its Subsidiaries is subject
to regulation under the Federal Power Act or the Investment Company Act of 1940 or a labor
board of any other jurisdiction, statute or regulation which may limit its ability to incur
Indebtedness or which may otherwise render all or any portion of the Obligations unenforceable.
Ncither Holdings nor any of its Subsidiaries is a “registered investment company” or a company
“controlled” by a “registered investment company” or a “principal underwriter” of a “registered
investment company” as such terms are defined in the Investment Company Act of 1940.

4,18 Margin Stock. Neither Holdings nor any of its Subsidiaries is engaged principally,
or as one of its important activities, in the business of extending credit for the purpose of
purchasing or carrying any Margin Stock. No part of the procecds of the DIP Loans made to such
Credit Party will be used to purchase or carry any such Margin Stock or to extend credit to others
for the purpose of purchasing or carrying any such margin stock or for any purpose that violates
the provisions of Regulation T, U or X of the Board of Governors.
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419 Employee Matters. Neither Holdings nor any of its Subsidiaries is engaged in any
unfair labor practice that could reasonably be expected to have a Material Adverse Effect. Except
as otherwise set forth on Schedule 4.19, there is (a) no unfair labor practice complaint pending
against Holdings or any of its Subsidiaries, or to the knowledge of Holdings and Borrowers,
threatened against any of them before the National L.abor Relations Board or a labor board of any
other jurisdiction and no grievance or arbitration proceeding arising out of or under any collective
bargaining agreement that is so pending against Holdings or any of its Subsidiaries or to the
knowledge of Holdings and Borrowers, threatened against any of them, (b) as of the Closing Date,
no strike or work stoppage in existence or threatened involving Holdings or any of its Subsidiaries,
and (c) to the knowledge of Holdings and Borrowers, no union representation question existing
with respect to the employees of Holdings or any of its Subsidiarics and, to the best knowledge of
Holdings and Borrowers, no union organization activity that is taking place, except (with respect
to any matter specified in clause (a), (b) or (c) above, either individually or in the aggregate) such
as is not reasonably likely to have a Material Adverse Effect. All payments due from any
Canadian Credit Party for employee health and welfare insurance have been paid or accrued as a
liability on the books of such Canadian Credit Party and such Canadian Credit Party has withheld
and remitted all employee withholdings to be withheld or remitted by it and has made all employer
contributions to be made by it, in each case, pursuant to applicable law on account of the Canada
Pension Plan and Quebec Pension Plan maintained by the Government of Canada and the Province
of Quebec, respectively, employment insurance and employce income taxes,

420 Employee Benefit Plans.

(a) To the knowledge of Holdings and Borrowers, Holdings, each of its
Subsidiaries and each of their respective ERISA Affiliates are in compliance in all material
respects with all applicable provisions and requirements of ERISA and the Internal Revenue Code
and the regulations and published interpretations thereunder with respect to each Employee
Benefit Plan, and have performed all their obligations under each Employee Benefit Plan. Each
Employee Benefit Plan which is intended to qualify under Section 401(a) of the Internal Revenue
Code has received a favorable determination letter from the Internal Revenue Service indicating
that such Employee Benefit Plan is so qualified or may rely upon an opinion from the Internal
Revenue Service that the prototype plan upon which the Employee Benefit Plan is based is so
qualified and, to the knowledge of Holdings and Borrowers, nothing has occurred subsequent to
the issuance of such determination letfer or opinion letter which would cause such Employee
Benefit Plan to lose its qualified status. Except as identified on Schedule 4.20, to the knowledge of
Holdings and Borrowers, no liability, other than for claims and funding obligations in the ordinary
course, to the PBGC (other than required premium payments), the Internal Revenue Service, any
Employee Benefit Plan or any trust established under Title IV of ERISA has been or is expected to
be incurred by Holdings, any of its Subsidiaries or any of their ERISA Affiliates. To the
knowledge of Holdings and Borrowers, no ERISA Event has occurred and is continuing or is
reasonably expected to occur that would constituted an Event of Default. Except as identified on
Schedule 4.20 or to the extent required under Section 4980B of the Internal Revenue Code or
similar state laws, no Employee Benefit Plan provides health or welfare benefits (through the
purchase of insurance or otherwise) for any retired or former employee of Holdings or any of its
Subsidiaries. As of the Closing Date, except as identified on Schedule 4.20 the present value of the
aggregate benefit liabilities under each Pension Plan sponsored, maintained or contributed to by
Holdings, any of its Subsidiaries or any of their ERISA Affiliates (determined as of the end of the
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most recent plan year on the basis of the actuarial assumptions specified for funding purposes in
the most recent actuarial valuation for such Pension Plan), did not exceed the aggregate current
value of the assets of such Pension Plan by an amount in excess of $7,500,000. Except as
identified on Schedule 4.20, as of the most recent valuation date for each Multiemployer Plan for
which the actuarial report is available, the potential liability of Holdings, its Subsidiaries and their
respective ERISA Affiliates for a complete withdrawal from such Multiemployer Plan (within the
meaning of Section 4203 of ERISA), when aggregated with such potential liability for a complete
withdrawal from all Multiemployer Plans, based on information available pursuant to Section
4221(e) of ERISA is zero. To the knowledge of Holdings and Borrowers, Holdings, each of its
Subsidiaries and each of their ERISA Affiliates have complied in all material respects with the
requirements of Section 515 of ERISA with respect to each Multiemployer Plan and are not in
material “default” (as defined in Section 4219(c)(5) of ERISA) with respect to payments io a
Multiemployer Plan.

(b)  Inrespect of each Canadian Credit Party, to the knowledge of Holdings and
Borrowers, the Pension Plans are duly registered under all applicable laws which require
registration (including the Income Tax Act (Canada) in respect of registered Pension Plans) and no
event has occurred which is reasonably likcly to cause the loss of such registered status. To the
knowledge of Holdings and Borrowers, all material obligations of each Canadian Credit Party
(including fiduciary, contribution, funding, investment and administration obligations) required to
be performed in connection with the Employee Benefit Plans, the Pension Plans and any funding
agreements therefor under the terms thereof and applicable statutory and regulatory requirements,
have been performed in all material respects in a timely and proper fashion. To the knowledge of
Holdings and Borrowers, there have been no improper withdrawals or applications of the assets of
the Pension Plans of any Canadian Credit Party or the Employee Benefit Plans of any Canadian
Credit Party. There are no outstanding disputes concerning the assets or liabilities of the Pension
Plans of any Canadian Credit Party or the Employee Benefit Plans of any Canadian Credit Party.
There is no Pension Plan of any Canadian Credit Party in respect of which an event has occurred
that could require immediate or accelerated funding in respect of unfunded liabilities or other
deficit amounts. All contributiens, in respect of a multiemployer pension plan required to be made
by a Canadian Credit Party have been paid. There is no Pension Plan of any Canadian Credit Party
that is a defined benefit plan for which the Canadian Credit Parties are or could be liable for the
deficiency.

4.21 Certain Fees. No broker’s or finder’s fee or commission will be payable with
respect to the transactions contemplated by the Credit Documents, except as payable to thc Agent
and the Lenders.

422 Compliance with Statutes, etc. Each of Holdings and its Subsidiaries is in
compliance with all applicable statutes, regulations and orders of, and all applicable restrictions
imposed by, all Governmental Authorities, in respect of the conduct of its business and the
ownership of its property (including compliance with all applicable Environmental Laws with
respect to any Real Estate Asset or governing its business and the requirements of any permits
issued under such Environmental Laws with respect to any such Real Estate Asset or the
operations of Holdings or any of its Subsidiaries), except such non-compliance that, individually
or in the aggregate, could not reasonably be expected to result in a Material Adverse Effect.
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4.23 Disclosure. No representation or warranty of any Credit Party contained in any
Credit Document or in any other documents, certificates or wriiten statements furnished to any
Agent or Lender by or on behalf of Holdings or any of its Subsidiaries for use in connection with
the transactions contemplated hereby, when taken as a whole, contains any untrue statement of a
material fact or omits to state a material fact (known to Holdings or Borrowers, in the case of any
document not furnished by either of them) necessary in order to make the statements contained
herein or therein not misleading in light of the circumstances in which the same were made;
provided that any projections and pro forma financial information contained in such materials are
based upon good faith estimates and assumptions believed by Holdings or Borrowers to be
reasonable at the time made, it being recognized by Lenders that such projections as to future
events are not to be viewed as facts and that actual resuits during the period or periods covered by
any such projections may differ from the projected results. There are no facts known to Holdings
or Borrowers (other than matters of a general economic nature) that, individually or in the
aggregate, could reasonably be expected to result in a Material Adverse Effect and that have not
been disclosed herein or in such other documents, certificates and statements furnished to Lenders
for use in connection with the transactions contemplated hereby.

4.24  Secured, Super-Priority Obligations. On and after the Closing Date:

(i) The provisions of the Credit Documents, the Interim DIP Order,
the Final DIP Order, the Canadian Supplemental Order and the Canadian Comeback
Order, in each case as applicable, are effective to create in favor of the Agent, for the
benefi