Court File No.; 12- CV-

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF ALLIED SYSTEMS HOLDINGS, INC., ALLIED SYSTEMS
(CANADA) COMPANY,
AXIS CANADA COMPANY AND THOSE OTHER COMPANIES LISTED ON
SCHEDULE “A* HERETO

APPLICATION OF ALLIED SYSTEMS HOLDINGS, INC. UNDER SECTION 46 OF
THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.8.C. 1985, c. C-36, AS
AMENDED

AFFIDAVIT OF SCOTT MACAULAY
(sworn June 11, 2012)
I, Scott Macaulay, of the City of Atlanta in the State of Georgia, MAKE OATH AND
SAY:

1. I am the senior vice-president and chief financial officer of Allied Systems Holdings, Inc.
(“Allied Systems US”) as well as the Vice;president and treasurer of Allied Systems
(Canada) Company (“Allied Systems Canada”) and the treasurer of Axis Canada
Company (“Axis Canada”). Overall, I have been an employee of Allied for the last
fourteen (14) years. As such, I have personal knowledge of the matters to which I
hereinafter depose in this Affidavit. Where I do not possess personal knowledge, I have

stated the source of my information and, in all such cases, believe it to be true.

2. This Affidavit is swormn in support of an application by Allied Systems US in‘its capacity
as foreign representative of Allied Systems US, Allied Systems Canada, Axis Canada and
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those other companies listed on Schedule “A” hereto (collectwely, ‘Allied”, the “Allied
Group” or the “Chapter 11 Debtors”) for:

(a8)  recognition of the Chapter 11 Cases (defined below) as foreign main proceedings
pursuant to Part IV of the Companies’ Creditors Arrangement Act, 1985, s.C-36,
as amended (the “CCAA”); .

(b)  recognition of certain First Day Orders (defined below);

(c)  the appointment of Duff & Phelps Canada Restructuring Inc. (“Duff Canada®) as

information officer (the “Proposed Information Officer”);
(d) the granting of the Administrative Charge (defined below); and
(e)  the granting of the DIP Charge (defined below).

All dollar references herein are in US dollars unless otherwise specified.

BACKGROUND

4.

On June 10, 2012, Allied Systems US and Allied Systems, Ltd. (L.P.) (“ASL”) each
consented to the petition (the “Involuntary Petitions”) for relief filed against each of
them pursvant to chapter 11 of title 11 (“Chapter 11”) of the United States Code (the
“Bankruptcy Code”) with the United States Bankruptey Court for the District of
Delaware (thé “US Court”). On the same day the balance of the Chapter 11 Debtors. -
each filed voluntary petitions for relief (together with the Involuntary Petitions, the
“Petitions™) pursuant to Chapter 11 of the Code with the US Court. I am aware that
copies of the Petitions will be attached to the report of the Proposed Information Officer
(the “Report”) and certified copies thereof will be provided to the Court at or before the
hearing of this Application.

The cases commenced or consented to by the Chapter 11 Debtors in the US Court shall
be referred to herein as the “Chapter 11 Cases”. Capitalized terms used herein and not
otherwise defined shall have the meaning given to them in my declaration attached as
Exhibit “A” hereto (my “First Day Declaration”).
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In connection with the Chapter 11 Cases, on June 11, 2012, the Chapter 11 Debtors
obtained an emergency bridge order authorizing the Chapter 11 Debtors to use cash
collateral, continue use of their cash management system and authoﬁzing payment of pre-
petition wages and benefits (the “Bridge Order”). I understand that by the terms of the
Bridge Order, it will expire upon the granting of the First Day Orders (defined below).

The Chapter 11 Debtors have filed seyeral “first day motions” with the US Court and, as
of the time of the sWearing of this affidavit, the Chapter 11 Debtors intend to seek orders
in respect of those motions on June 12, 2012. Included in those first day motions are
motions (the “First Day Motions”) for the following orders (collectively, the “First Day
Orders™): '

(a) Forei gn Representative Order (defined below);
()  Cash Management Order (defined below);

(0  Financing Order (defined below);

(d)  Pre-Petition Wages Order (defined below);

()  Insurance Program & Insurance Premium Financing Order (defined below);

® Pre-Petition Customers, Warehouseman, Common Carriers and Cargo Claims
Order (defined below); -

(g)  Pre-Petition Sales & Use Tax Order (defined below);

(h)  Critical Vendor Order (defined below); and

@ Utilities Service Order (defined below).

I am aware that copies of the First Day Motions including the proposed forms of First

Day Orders will be attached to the Report.

In support of and in connection with the First Day Motions, I have submitted my First

Day Declaration.

My First Day Declaration provides a comprehensive overview of the Allied Group’s
background, its business and the events leading up to the commencement of the Chapter

11 Cases. As such, this affidavit, provides more general overview and background and
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focuses on providing this Court with information to support the finding of the centre of-
main interest (“COMI”) of the Allied Group as well as in connection with the request for

recognition of the foreign main proceedings and the First Day Orders, the appointment of

the foreign representative and the Proposed Information Officer and the granting of the .
Administrative Charge and DIP Charge (both defined below)

THE ALLIED GROUP

11.

12.

13.

14.

15.

Allied Systems US, which is the ultimate parent of the other Chapter 11 Debtors, is a
privately held Delaware corporation headquartered in Atlanta, Georgia. The registered
head office of Allied Systems US is 2302 Parklake Drive, Suite 600, Atlanta Georgia.

Allied Systems US has a number of direct and indirect subsidiaries. Of the Chapter 11

Debtors, all but two (2) of them are incorporated under the laws of the State of Delaware,

the State of Georgia, the State of Florida and the State of Michigan (collectively and
together with Allied Systems US, the “US Companies™). The registered head office of
each of the US Companies is either 2302 Parklake Drive, Suite 600 Atlanta, Georgia or

20 Oak Hollow, Suite 350, Southfield, Michigan.

The remaining two (2) Chapter 11 Debtors, Allied Systems Canada and Axis Canada
(collectively, the “Canadian Companies”) are unlimited liabiiity companies
incorporated pursuant to the Nova Scotia Companies Act. The registered head office of
the Canadian Companies is the law offices of Stewart McKelvey in Halifax, Nova Scotia.
The principal place of business for Allied Systems Canada is 45 Goderich Road, #8,
Hamilton, Ontario (although, as discussed below, only minimal administrative functions
are carried out in Canada - the Canadian Companies are for all intents and purposes,
administered and managed out of the US). All employees of Axis Canada work from
home. Its principal place of business is 2302 Parklake Drive, Suite 400, Atlanta, Georgia.

Attached as Exhibit “B” hereto is a corporate chart of the Allied Group.

All of the directors and officers and all members of senior managemént of the US

Companies are located in the US. All of the directors and officers (other than one officer
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of Allied Systems Canada) are located in the US. The officer of Allied Systems Canada
located in Canada reports directly to the chief executive officer of Allied Systems US.

16.  Allied Systems US also has one (1) indirect subsidiary incorporated pursuant to the laws
of Bermuda, a direct subsidiary incorporated pursuant to the laws of the Cayman Islands
and a number of indirect subsidiaries incorporated pursuant to the laws of Mexico which

are not part of these proceedings.
THE BUSINESS
Overview

17.  Allied’s major line of business is carried out by Allied Automotive Group, Inc. (“Allied
. Automotive”)’ and its direct and indirect subsidiaries including its US Qperaﬁng
subsidiary, ASL and Canadian operating subsidiary Allied Systems Canada (collectively

the “Allied Automotive Group”). This major line of business (the “Hauling
Business™), known in the industry as “car-haul,” is the transport of light vehicles, such as
automobiles, sport-utility vehicles and light trucks, from manufacturing plants, ports,
auctions, and railway distribution points to automobile dealerships in the United States

and Canada., The trips are generally what are known in the industry as “short hauls,” with

each averaging less than two hundred miles. Allied’s major customers in the Hauling

Business are automobile manufacturers.

18.  Through the Hauling Business, ASL transports iigh_t vehicles by means of tractor trailers
(the “Rigs”) specially designed for transporting light vehicles. As of the end of 2011,
Allied owned about 2400 Rigs, which operated out of about 44 terminals, most of which
were leased, located in the United States and Canada. Currently, there are approximately

375 Rigs which are operated out of eleven (11) active terminals located in Canada.

! Allied Automotive is a direct subsidiary of Allied Systems US incorporated pursuant to the laws of the State of
Georgia.
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19.  The Allied Group’s much smaller-line of business is carried out by Axis Group, Inc.
(“Axis US”)? and its direct and indirect subsidiaries including Axis Canada (collectively,
the “Axis Group”). This line of business includes arranging for and managing vehicle
distribution services, automobile inspections, auction and yard management services,
vehicle tracking, vehicle accessorizing, and dealer preparation services for the automotive
i.ndustxy in the United States and Canada, and providing yard management services in
Megxico (“Logistics Business”). The Axis Group operates from 39 sites located in the
United States, Canada, and Mexico.

20. In 2010, Allied had revenue of about $543 million. In 2011, Allied had substantially less
revenue (about $343 million). because, in the first quarter of 2011, Allied ceased
providing car-haul services to several customers. This occurred in March 2011, after
Allied approached substantially all of its car-haul customers for rate increases, because
the rate levels then in effect were not sustainable and did not cover current operating
costs. New long-term contracts and rate increases were achieved with Ford and several
smaller customers in the United States and with Ford, Mazda, Hyundai, Kia, Nissan,
Honda and Mitsubishi in Canada. However, General Motors, Chrysler, Toyota,. and
Honda in the United States refused to accept the rate increases and, consequently, Allied

discontinued providing car-haul services to these companies.
Employees

21. A detailed description of the Allied Group’s employees including information on wages
and benefits is set out in the Pre-Petition Wages Motion (defined below) and therefore

not repeated here.

22, Allied employs about 1,835 people (including approximately 490 active employees in
Canada) of whom about 1,062 are Teamster Employees. ASL’s drivers are unionized.
These employees (the “Teamster Employees”) are members of local unions affiliated
with the International Brotherhood of Teamsters (the “Teamsters”), which negotiates on

behalf of the local unions and their members.

2 Axis US is a direct subsidiary of Allied Systems US and is incorporated pursuant to the laws of the State of
Georgia.
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In Canada, Allied Systems Canada employs approximately 449 active employees of
which approximately 390 are members of the Teamsters and the Canadian Auto Workers’
Union. Overall, the majority of the employees of Allied Systems Canada can be broken

down as follows:
(@)  Drivers (including owner/operators and partial brokers): 307
(b)  Yard employees: 26

(¢)  Maintenance: 44

(d)  Administrative (including operational administrative employees such as terminal
managers, dispatchers, shop supervisors, sales and operational clerical staff): 72

Allied Systems Canada also has approximately 460 employees who are inactive.

Axis Canada employs approximately twelve (12) non-unibn-employees, all of whom

work from home.

Business in Canada

26.

27.

28.

Both the Hauling Business and the Logistics Business are operated in Canada through

Allied Systems Canada and Axis Canada, respectively (the “Canadian Business™).

Since the 2005 Restructuring (discussed below), the operations in Canada have been even
further integrated into the entire enterprise such that there are vefy minimal
administrative functions performed in Canada. Due to the relocation of administrative
functions as well as the reduction of business from renegotiation of contracts, Allied

Systems Canada has shut down six (6) locations over the last year.

Allied S'ystems Canada has three (3) owned locations and fourteen (14) leased locations
across Canada. Most of these locations are terminals. There is one (1) small administrative
office located in Hamilton, Ontario from which a small number of personnel conduct
administrati\’/e duties. There are little or no managerial or marketing functions performed

out of that office and all the personnel report directly to individuals located in the U.S.




29.

30.

31

32,

33.

-8-

Axis Canada’s business consists of inspection-of off-lease vehicles at dealerships and
auctions. It has twelve (12) employees including one (1) manager, all of whom work
from home. There are no leased locations. Axis Canada’s revenues constitute less than

2% of the overall Canadian Business’ revenues.

The Canadian Companies are almost entirely reliant upon the US. managerial functiohs
provided by ASL for all overhead (“Overhead Services”) including, for example, IT
services, human resources (including processing of payroll), marketing and strategic
direction. As part of the Chapter 11 Debtors’ operational system, Allied Systems US
books a charge in respect of the Overhead Services based on the terms of the advanced
pricing agreement entered into with Canada Revenue Agency and the Internal Revenue
Service. These amounts are then reconciled from time to time based on the actual cash

needs of Allied Systems Canada.

The Canadian Companies maintain separate bank accounts. However,' those bank
accounts are integrated into the Chapter 11 Debtors’ overall cash management system
(discussed in further detail below) and funds are moved among the accounts to address

cash flow needs.

In 2011, revenue from Canada made up approximately 35% of the Allied Group’s overall
annual revenues. This percéntage was larger than in previous years and was due
primarily to the large scale reduction in business in the US described in paragraph twenty
(20) above. | '

For 2011, Allied Systems Canada recorded a loss of approximately $23 million. For the
first four (4) months of 2012, Allied Systems Canada recorded a loss of approximately
$3.7 million. The Canadian Companies have not generated any cash on a net basis in
2011 or 2012. Allied Systems Canada does not have sufficient cash flow to meet all of
its expenses and the amounts charged by ASL for the Overhead Services. These fees are
accruing as an account payable from Allied Systems Canada to ASL. As set out on the
Canadian balance sheet, the inter-company balance owing by the Canadian Companies to
ASL as’of Aprii 30, 2012 was $145 million, which consists primarily of unpaid

ﬁmagement fees and costs of the initial investment $62 million.
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34.  Further, the Canadian Companies have provided guarantees under the Allied Group’s
current First Lien Credit Facility and Second Lien Credit Fability. In connection with the
guarantees provided, the Canadian Companies have granted general security over all of
their real and personal property with the exception of certain “non-material assets” which

are discussed in further detail below.

35.  As such, I do not believe that the Canadian Companies, on a stand-alone basis, could
operate without the enterprise as a whole both because of a lack of Overhead Services as

well as from a financial point of view.
THE 2005 RESTRUCTURING

36. My First Day Declaration contains a comprehensive outline of the previous proceedings

commenced in 2005 by the Chapter 11 Debtors. Briefly:

(a)  In July 2005, the Chapter 11 Debtors commenced Chapter 11 cases (collectively
the “Original Chapter 11 Case”) in the US Court. The Allied Plan of
Reorganization was confirmed by order entered on May 18, 2007 and became
effective on May 29, 2007 (the “Effective Date”).

(b) In connection with the Original Chapter 11 Case, the Chapter 11 Debtors
commenced proceedings (the “Prior CCAA Proceeding”) in this Court pursuant
to what was then Section 18.6 of the CCAA. In the Prior CCAA Proceeding, the
Canadian Court issued orders which, among other things, recognized the Original
Chapter 11 Case as a foreign proceeding under the CCAA, stayed creditors from
instituting proceedings or taking remedies in Canada against the Chapter 11
Debtors or their property, approved the Chapter 11 Debtors’ financing, and gave
full effect to the Allied Plan of Reorganization.

THE FIRST LIEN CREDIT FACILITY AND THE SECOND LIEN CREDIT FACILITY

. 37.  The Exit Financing established on the Effective Date of the Allied Plan of Reorganization
is still extant as of the commencement of the Chapter 11 Case. This Exit Financing is

comprised of two credit facilities which together provide financing of up to $315 million.
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The largest facility is the credit facility-(the “First Lien Credit Facility”), which-
provides for up to $265 million in financing on terms originally set forth in the Amended
and Restated First Lien Secured Super-Priority Debtor in Possession and Exit Credit and
Guaranty Agreement, dated as of March 30, 2007, amended and restated as of May 15,

2007 (the “First Lien Credit Agreement”). The other credit facility (the “Second Lien

Credit Facility”) provides for up to $50 million in loans on terms originally set forth in a
Second Lien Secured Super—Priority' Debtor in Possession and Exit Credit and Guaranty
Agreement, dated as of May 15, 2007 (the “Second Lien Credit Agreement”),

The First Lien Credit Facility is secured by a first-priority security interest in
substantially - all of the Chapter 11 Debtors’ assets, including accounts, general
intangibles, money, inventory, equipment (including Rigs), real estate and the stock of
certain subsidiaries (the “Collateral”) as granted by an Amended and Restated Pledge
and Security Agreement (First Lien) dated as of May 15, 2007. The Second Lien Credit
Facility is secured by a second-priority security interest in the Collateral, as granted by an
Amended and Restated Pledge and Security Agreement (Second Lien) dated as of May
15, 2007. Allied and the collateral agents for the two credit facilities entered an
Intercreditor Agreement dated as of May 15, 2007 to set forth, among other things, the
relative rights and priorities as between these two credit facilities, As set out above, the
Canadian Companies have guaranteed the obligations under the First Lien Credit Facility
and the Second Lien Credit Facility and have pledged their Collateral as security for
those obligations. There is a small piece of real property owned in Winnipeg where no

mortgage was formally registered.

The First Lien Credit Facility is provided by a group of financial institutions (the
“Lenders”), one of which, CIT Group/Business Credit Inc. (“CIT”), has served as
administrative and collateral agent of this facility. The First Lien Credit Facility is
comprised of the following three facilities: (i) a facility (the “Revolving Loan Facility”)
for revolving loans and swing line loans (collectively the “Revolving Loans”) up to the
amount of $35 million, (i) a facility (the “Letter of Credit Facility”) for the issuance

by a bank (“Issuing Bank”) of letters of credit (“Letters of Credit”) for the account of |
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Allied in the amount of up to $50 million; and (iii) a Term Loan Facility for loans (“First

Lien Term Loans™) up to the amount of $180 million.

CIT is the sole Lender under the Revolving Loan Facility Agreement and is not a Lender
under the other two facilities. The other Lenders (“First Lien Term Loan Lenders”)
have made the First Lien Term Loans and deposited up to $50 million to support the
Letter of Credit Facility. CIT asserts that the Amended and Restated Pledge and Security
Agreement (First Lien) dated as of May 15, 2007 provides for the Revolving Loans to the
paid before the Term Loans or the obligations due to the First Lien Term Lenders under
the Letter of Credit Facility.

The Second Lien Credit Facility, which provides for loans (“‘Second Lien Term Loans™)
of up to $50 million, is provided by certain lenders (“Second Lien Lenders”). Goldman
Sachs Credit Partners L.P. (“Goldman Sachs”) was the original administrative agent and
collateral agent of this facility and was later replaced in these capacities by Bank of New
York Mellon.

Both the First Lien Credit Facility and the Second Lien Credit Facility provide that
lenders (“Requisite Lenders”) under each facility with more than 50% of the exposure
under the respective facility have certain powers and the right to direct the administrative
agent and the collateral agent with respect to certain actions, including whether to waive
or exercise remedies if an event of default (“Event of Default”) should occur under the

respective facility.

Administration of the Credit Facilities

43,

On May 6, 2008, Yucaipa acquired the face amount of $40 million of the Second Lien
Term Loan and exchanged $20 million of it for 21,396 shares of preferred stock (“Series
A Preferred Stock™), convertible into common stock at a conversion price, whereby
each prefetred share is valued at $934.74. In connection with Yucaipa’s acquisition of
the Second Lien Term Loan, the Second Lien Credit Facility was amended to allow

Yucaipa to be an assignee (an “Eligible Assignee”) with no restrictions on its right to
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vote. Yucaipa thereby became the Requisite Lender under the Second Lien Credit

Facility.

In August 2008, heavily impacted by the sharp downturn that year in OEM Production,
Allied notified CIT, as Administrative Agent of the First Lien Credit Facility, that, as of
June 30, 2008, Allied was in default under that facility in that Allied was not in
compliance with certain of its financial covenants in the First Lien Credit Agreement. On
September 3, 2008, CIT, as Administrative Agent, sent Allied notice of default and of
reservation of rights. Effective September 24, 2008, Allied and CIT entered a
Forbearance Agreement, which, as amended, expired on November 15, 2008. On
November 24, 2008, CIT sent Allied another notice of default and reservation of rights.
However, CIT received no instruction from the Requisite Lenders to terminate the Credit

Facility or to declare the indebtedness thereunder to be due,

By April 2009, ComVest Investment Partners III, L.P. (“ComVest”) had acquired a

| majority of the outstanding Lender exposure under First Lien Credit Facility and had

thereby become the Requisite Lender. .On August 21, 2009, ComVest and Allied entered
an amendment (“Fourth Amendment”) to the First Lien Credit Agreement to allow
Yucaipa to be an Eligible Assignee, with no restriction on its right to vote. In connection
with this amendment, Yucaipa purchased from ComVesf the majority in face value of the
First Lien Exposure. However, CIT declined to recognize the validity of the Fourth
Amendment and consequently declined to recognize Yucaipa’s status as the Requisite

Lender under the First Lien Credit Facility.

In November 2009, Allied Systems Holdings, Inc and Yucaipa sued CIT to establish (1)
that Yucaipa became the Requisite Lender in" August 2009 and (2) that CIT was
damaging Yucaipa and Allied by failing to take action lawfully demanded by Yucaipa as

Requisite Lender.

In 2009, after General Motors Corporation and Chrysler LLC commenced their
bankruptcy cases and shut down most production, in order to preserve Allied’s liquidity

position, Allied did not make quarterly interest payments due under the First Lien Credit
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Facility for the third and fourth quarters.- Since then, Allied has not made payments due
under the First Lien Credit Facility and the Second Lien Credit Facility.

Allied Systems US, Yucaipa and CIT settled the litigation among them with regard to the
First Lien Credit Facility pursuant to a Settlement Agreement dated as of December 5,
2011, with the parties filing Mutual Dismissals with Prejudice on December 7, 2011.

The terms of the Settlement Agreement inclﬁde, among others, mutual limited releases,
the recognition of the validity of the Fourth Amendment and of Yucaipa as the Requisite
Lender, provisions for the resignation and replacement of CIT as administrative and
collateral agent, the recognition, by Allied and Yucaipa, of the payment priority of CIT’s
revolver over the term loans included in the First Lien Credit Facility, and the reduction

of the letter of credit facility.

RECENT EVENTS

49.

50.

51.

On January 18, 2012, three lenders under the First Lien Credit Facility filed suit against
Yucaipa in the Supreme Court of the State of New York, Index No. 650150/2012. These
lenders were Black Diamond CLO 2005-1 Ltd., its affiliate BDCM Opportunity Fund II,
L.P., and Spectrum Investment Partners, L.P. In this suit (the “Black Diamond/Yucaipa
Action”), the plaintiffs seek a judicial declaration that the Fourth Amendment is null and
void and that Yucaipa is not the Requisite Lender under the First Lien Credit Facility.
The grounds for the Black Diamond/Yucaipa Action are similar to those asserted by CIT
in the prior action between CIT, Yucaipa and Allied Systems Holdings, Inc. The Black
Diamond/Yucaipa Action is still pending.

While the Black Diamond/Yucaipa Action was being litigated, Allied was exploring the

possibility of a sale of its business.

On May 17, 2012, the three plaintiffs in the Black Diamond/Yucaipa Action filed
involuntary bankruptcy petitions seeking relief under Chapter 11 against Allied Systems
US and its subsidiary Allied Systems Ltd. (L.P.) in the U.S. Bankruptcy Court for the
District of Delaware. A copy of the involuntary petitions are attached hereto as Exhibit
o
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As of the commencement of the involuntary bankruptcy cases, the outstanding principal -
amount due under the First Lien Credit Agreement totalled about $244 million, including
about $35 million due under the Revolving Loan Facility. - The First Lien Credit
Agreement provides for varying interest rates for its facilities, in addition to a default rate
of 2% over the otherwise applicable rates. Also, as of the commencement of the
involuntary cases, the outstanding principal amount due under the Second Lien Term

Facility was $30 million.

In light of the involuntary bankruptcy cases and its financial, condition, Allied
determined that if would be in the best interests of their estates to proceed under Chapter
11, Therefore, Allied Systems US and ASL consented to relief under Chapter 11, and
caused the balance of the Chapter 11 Debtors to join them by filing voluntary Chapter 11

petitions.

RELIEF SOUGHT

Recognition of the Foreign Proceedings

55.

6.

The Chapter 11 Debtors seek recognition of the Chapter 11 Cases as “foreign main
proceedings” pursuant to Part IV of the CCAA.

As set out above, the Allied Group is managed on a consolidated basis and its operations
are highly centralized. Other than Allied Systems Canada and Axis Canada, all of the
Chapter 11 Debtors are incorporated under U.S. law, have their corporate headquarters in -
the U.S. and carry out their business and have all of their assets located in the U.S. The
only exception to that is cross-border haul of goods, which is generally on a short-term

basis.

As set out above, with respect to the Canadian Companies, the registered office for those
companies is in Nova Scotia. However, that location was listed for corporate purposes
only. On an operational basis, the Canadian Companies are highly integrated into the
Allied Group and would not be able to function as independent entities absent the
corporate functions performed in the U.S. Notably:




-15-

(a)  All corporate decisions for the Allied Group are made in Atlanta;

(®)  All human resource functions (other than one administrative individual in
Canada) including the processing of payroll are located in Atlanta;

(¢)  All information technology systems are located in Atlanta;

(d)  All of the directors and officers of the Chapter 11 Debtors are located in Aflanta
other than one vice-president of Allied Systems Canada who is located in
Hamilton, Ontario;

(e) Other than sales, all marketing and communications functions are located in
Atlanta; .

@ All of management of the Chapter 11 Debtors is located in Atlanta other than one
vice-president of Allied Systems Canada who is located in Hamilton, Ontario;

(g0 The Canadian vice-president of Allied Systems Canada reports directly to the
Chief Executive Officer in Atlanta;

(h)  Allcash management and accounting functions are located in Atlanta;
(1) All pricing decisions and business development is directed out of Atlanta; and

(G)  Allied’s most significant creditors are all based in the United States.

Appointment of the Information Officer

57.

58.

59.

As part of its applidation, the Chapter 11 Debtors are seeking to appoint Duff Canada as
the information officer. Duff Canada is a certified trustee in bankruptcy in Canada and
its principals (formerly of RSM Richter Inc.) have acted as an information officer in
several previous ancillary proceedings (both under Part IV of the CCAA as well as the
former section 18.6 of the CCAA).

" Duff Canada has consented to acting as the information officer in these proceedings.

In the preceding two (2) years, Duff Canada has not been a director or officer of either
Allied Systems Canada or Axis Canada. I am aware that one of the directors of Allied
Systems US, Brian Cullen, is a principal of Duff and Phelps Securities, LLC (“Duff
US”), I am aware that the Report will provide further details on the legal relationship
between Duff Canada and Duff US. The board of directors of Allied Systems US

consisfs of five (5) members including Mr. Cullen. The Canadian Companies have

v
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separate boards of directors. The Allied Group and Duff Canada have agreed to a
protocol whereby: (a) Duff Canada will deal directly with the Allied Group; (b) Duff
Canada will not have direct contact with Mr. Cullen on any matter involving the Allied
Group; and (¢) Mr. Cullen will recuse himself from any discussions or decisions

involving Duff Canada.

The Chapter 11 Debtors propose to grant the Proposed Information Ofﬁéer an
administrative charge with respect to the Proposed Information Officer’s fees and
disbursements including those of its legal counsel in the maximum amount of
CDNS$600,000. 1 am advised by Jennifer Stam of Gowling Lafleur Henderson LLP that
the granting of such a charge is standard in these circumstances. Ibelieve the amount of
the charge to be reasonable in the circumstances, having regard to the size and
complexity of these proceedings and the role that will be required of the Proposed

Information Officer.

Recoguition of the First Day Orders

61.

62.

In connection with the filing of the Chapter 11 petitions, the Chapter 11 Debtors have
sought, on an expedited basis, the Bridge Order. It is expected that the Bridge Order will
expire upon the granting of the First Day Orders.

As of the time of the swearing of this affidavit, the Chapter 11 Debtors have filed the
First Day Motions with the US Court. It is currently expected that the hearing for the
First Day Motions will be heard by the US Court on June 12, 2012. Those First Day

Motions can be summarized as follows:

(&)  Motion to authorize Allied Systems Holdings, Inc. to act as foreign representative
of the Chapter 11 Debtors (the “Foreign Representative Order”’) — pursuant to
this motion, Allied Systems US will be authorized to act as the “foreign
representative” in order to seek the relief sought in this Application;

(b)  Motion for authority to maintain existing cash management system and bank
accounts, continue use of existing checks and business forms, limited waiver of
$345(B) and continue to make intercompany advances (the “Cash Management
Order”) — the cash management motion contains a detailed description of the
Chapter 11 Debtors cash management system including details regarding the
Canadian Companies’ bank accounts and seeks authorization for ongoing use of
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that system. It further- seeks relief to permit ongoing intercompany advances,
which as set above, are crucial to the enterprise and, in particular, the Canadian
Companies;

Motion (the “Financing Motion™) for interim and final orders authorizing
debtors to obtain post-petition financing, authorizing debtors to use cash
collateral, granting adequate protection to the prepetition lenders; modifying the
automatic stay and scheduling a hearing pursuant to Bankruptcy Rule 4001 (the
“Financing Order”) — see below for further discussion,;

Motion (the “Pre-Petition Wages Motion”) for an order to authorize payment of
pre-petition wages, payroll taxes, certain employee benefits and related expenses,
and other compensation to employees and independent contractors (the “Pre-
Petition Wages Order”) — the pre-petition wages motion contains a detailed
description of the Chapter 11 Debtors’ employee obligations in both the United

States and Canada. Given the proposed course of action.of ongoing business, it is .

crucial that the Chapter 11 Debtors be authorized to continue payment of wages,
benefits and related amounts (including reimbursement of expenses) whether such

‘amounts are in respect of the pre or post-filing period;

Motion for an order to authorize payment of insurance premiums - Insurance
Program & Insurance Premium Financing (the “Insurance Program &
Insurance Premium Financing Order™) - the insurance motion provides a
detailed description of the Chapter 11 Debtors insurance programs, including the
Canadian policies;

Motion for an order to authorize payment of pre-petition claims of customers,
warehousemen and common carriers and cargo (the “Pre-Petition Customers,
Warehouseman, Common Carriers and Cargo Claims Order”) - The motion
seeks to authorize the Chapter 11 Debtors to pay certain prepetition custom
duties, common carrier and warehouseman claims which are ordinary course and
necessary for the Chapter 11 Debtors’ ongoing operations. The Chapter 11
Debtors also seek authorization to pay certain prepetition claims for damaged
cargo where the damage was incurred prior to the filing date;

Motion for an order to authorize payment of pre-petition sales and use tax (the
“Pre-Petition Sales & Use Tax Order”) - the Chapter 11 Debtors have sought
authorization to continue payment of sales and use tax including highway use
taxes (including in Canada) whether such amounts accrued pre-petition or post-
petition; /
Motion for an order to authorize payment of certain critical vendors (the
“Critical Yendor Order”) - the Chapter 11 Debtors have several critical vendors
in the United States or Canada. In coming up with a determination as to which
vendors are “critical vendors” the Chapter 11 Debtors took into consideration
several factors, all of which are set out in the critical vendors motion. The
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Chapter 11 Debtors seek authority to be able to pay certain pre-petition amounts
to such vendors; and

() Motion for an order to assure utilities providers (the “Utilities Service Order”) -
the Chapter 11 Debtors utilize the services of several utilities providers across
North America. The utilities service motion contains a detailed outline of service
providers (including a scheduled listing of such providers) and seeks a direction
that utilities providers continue to provide service and a declaration that utilities
providers are adequately assured based on the proposal set out in the motion.

Provided that the First Day Orders are granted by the US Cdurt, the Chapter 11 Debtors
are seeking recognition of the First Day Orders by this Court. A certified copy of the
Foreign Representative Order will be provided to the Court at or before the hearing of
this Application. |

DIP Financing and DIP Charge

64.

65.

66.

As set out above, one of the First Day Orders being sought by the Chapter 11 Debtors is

the Financing Order.

After the filing of the Involuntary Petitions, the Chapter 11 Debtors retained Rothschilds
(the “Financial Advisor”) as their financial advisor. Rothschilds approached a number
of sources to obtain interim financing but none of them were willing to consider
providing financing where the DIP Charge (defined below) would be junior to the
existing secured indebtedness or a DIP Charge (defined below) that provided priming
liens, without the consent of the Requisite Lenders. Rothschilds then entered into
negotiations with Yucaipa (who in turn, entered into discussions with certain other of the
lenders within the First Lien Credit Facility) to discuss the terms on which Yucaipa, on
its own or with other participants, would provide interim financing during the Chapter 11
cases. The decision to approach Yucaipa, who is a majority lender in both the First Lien
Credit Facility and the Second Lien Credit Facility as well as a majority shareholder of
Allied Systems US, was logical given the urgency imposed by the filing of the
Involuntary Petitions. In that regard, I do not believe that time would have been well

spent approaching new lenders to try to obtain financing for a restructuring.

The Chapter 11 Debtors have entered into a Senior Secured Super-Priority Debtor in

Possession Credit and Guaranty Agreement (the “DIP Agreement”) with Yucaipa, as
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agent and certain other lenders (the “DIP Lender”) providing for a debtor-in-possession
loan facility of up to $20 million (the “Interim Financing”). The full terms of the DIP
Agreement are set out in the Financing Motion. A complete copy of the Financing
Motion is or will be attached to the Report. Attached hereto as Exhibit “D” is an excerpt
from the Financing Motion setting out the terms of the DIP Agreement.

The amount of the proposed Interim Financing was based on cash projections prepared
by Allied to assess its estimated cash needs during the restructuring period. These
projections were prepared with the assistance of the Financial Advisor and included
assumptions based on the requirements under applicable US and Canadian bankruptcy
laws. The Interim Financing during the proposed restructuring period is required to fund
the Chapter 11 Debtors ongoing operations during that period, including the operations of
the Canadian Business. Further details regarding the Chapter 11 Debtors cash

requirements are set out in the Financing Motion.

In connection with the Interim Financing to be provided by the DIP Lender, the Foreign
Representative is seeking recognition of the Post-Petition Financing Order as well as an
order granting a charge (the “DIP Charge”) charging the collateral located in Canada,
(the “Canadian Collateral”) of the Chapter 11 Debtors.

The proposed priority of the DIP Charge as of the initial hearing in Canada is to provide
the DIP Charge on the Canadian Collateral with priority over the security held for
obligations under the First Lien Credit Facility and the Second Lien Credit Facility. The
terms of those facilities permit the Requisite Lender to consent to a subordination of its
security. Yucaipa, as the Requisite Lender under those facilities has consented to such
subordination. Further details regarding Yucaipa’s participation in the First Lien Credit
Facility and the Second Lien Credit Facility are set out in my First Day Declaration.

The proposed DIP Charge will not secure any prior obligations of the Chapter 11 Debtors
owing to the DIP Lender.

The Canadian Companies are guarantors under the DIP Agreement and, under its terms,

will grant security on the Canadian Collateral, to secure the obligations under the
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guarantees. The DIP Lender has advised that the granting of this security is a condition
to the DIP Lender providing the Interim Financing.

As set out above, the Canadian Companies rely on ASL to provide essential Overhead
Services for their operations and, in fact, due to their cash restrictions are not generally in
a position to pay the management fee charged for such services (as reflected in the
growth of the intercompany balance desctibed above). The Canadian Companies will
receive a direct benefit from the continued funding of the US Companies. Further, both
of the Canadian Companies are guarantors under the First Lien Credit Facility and the

Second Lien Credit Facility.

As set out above the Chapter 11 Debtors did not have any success in finding alternative
financing on better terms. As such, the chances of the Canadian Companies finding such
financing is even more remote. Further, given the level of integration of the Canadian
Companies with the US business as well as the existing encumbrances, I do not believe
that there is a viable stand-alone financing or restructuring option for the Canadian
Companies. As such, I believe it is in the best interests of the Canadian Companies to
provide such guarantees and security and will not result in any materia} prejudice to

Canadian stakeholders.

PROPOSED COMEBACK HEARING

74.

75.

As set out above, the Foreign Representative is seeking recognition and implementation

of the Financing Order in Canada.

The Chapter 11 Debtors intend on seeking a comeback hearing within the next thirty (30)
days at which time further relief will be sought with respect to the priority of the DIP

loan and possibly other matters.
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CONCLUSION

76.  For the reasons set out above, the Applicant respectfully requests that the relief sought in

S

this Application be granted.

SWORN before me at the City of Atlanta
in the State of Georgia,
this A1 day of June, 2012

SCOTT MACKAULAY

. Dinnas Capps '
Notary Publlc, Dekalb Courty, Georgla
My Commission Expires March 7, 2013

i




SCHEDULE A — APPLICANTS

Allied Systems Holdings, Inc.
Allied Automotive Group, Inc.
Allied Freight Broker LLC
Allied Systems (Canada) Company
Allied Systems, Ltd. (L.P.)
Axis Areta, LLC

Axis Canada Company

Axis Group, Inc.

Commercial Carriers, Inc.

CT Services, Inc.

Cordin Transport LLC

F.J. Boutell Driveway LLC
GACS Incorporated

Logistic Systems, LLC
Logistic Technology, LLC
QAT, Inc.

RMXLLC

Transport Support LLC

Terminal Services LLC
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