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Estate/Court File No.: 31-2675288 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN BANKRUPTCY AND INSOLVENCY 
(COMMERCIAL LIST) 

IN THE MATTER OF THE NOTICE OF INTENTION  
TO MAKE A PROPOSAL OF 2505243 ONTARIO LIMITED  

OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 
 
 

NOTICE OF MOTION 
(Returnable October 20, 2020) 

2505243 Ontario Limited (the Company) will make a motion to a judge of the 

Commercial List of the Superior Court of Justice on Tuesday, October 20, 2020 at 9:00 a.m. or 

as soon thereafter as the motion can be heard. 

THE PROPOSED METHOD OF HEARING: The motion is to be heard via zoom 

videoconference.  

THE MOTION IS FOR AN ORDER: 

1. Abridging the time for service of the Notice of Motion and Motion Record in respect of 

this motion and dispensing with further service thereof;  

2. Extending the time for filing a proposal in the Company’s NOI Proceedings (defined 

below) to and including December 8, 2020;  

3. Approving an Administration Charge (defined below);  

4. Authorizing the Company to borrow funds from Peter and Paul’s Gifts Limited (the DIP 

Lender) and approving the DIP Lender’s Charge (defined below) to the DIP Lender; and  

5. Such further and other relief as this Court may deem just. 
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THE GROUNDS FOR THE MOTION ARE: 

Background 

6. The Company is one company in a broader group of companies (the Group) that is a 

family run business that is operated under the business name “byPeterandPauls.com”.  For over 

38 years, the Group has operated in the hospitality industry; 

7. The Company was formed under the Ontario Business Corporations Act and has its 

registered address in Vaughan, Ontario; 

8. The Company itself, until recently, provided food, beverage and catering services at the 

property known as the Hotel X Toronto in Toronto, Ontario  located at 111 Princes’ Boulevard in 

Toronto, Ontario (Hotel X).  Hotel X is operated by Princes Gates GP Inc., the general partner 

of Princes Gates Hotel Limited Partnership (collectively, PGH); 

9. On September 24, 2020, the Company filed a notice of intention (NOI) to make a 

proposal pursuant to the BIA and commenced these proceedings (the NOI Proceedings).  KSV 

Restructuring Inc. was appointed as the proposal trustee (in such capacity, the Proposal 

Trustee) in the NOI Proceedings; 

10. The filing was made in response to the filing of an application for a bankruptcy order (the 

Bankruptcy Application) by PGH and a small number of other trade creditors of the Company; 

11. Immediately upon filing the NOI, the Company brought a motion returnable before the 

Court to determine the issue of staying the Bankruptcy Application (the Stay Motion).  The 

motion was originally returnable on September 29, 2020 but was adjourned to October 9, 2020; 

12. On October 9, 2020, the Stay Motion was heard by this Honourable Court.  The decision 

of the Court was issued on October 9, 2020, confirming that the Bankruptcy Application was 

stayed; 

Extension of Time to File a Proposal 

13. The deadline for the Company to file a proposal expires on October 24, 2020;  

14. The Company is requesting an extension of the deadline to file a proposal to December 

8, 2020;  
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15. The extension will allow the Company to further pursue its litigation claim against PGH 

and seek to realize upon any other assets; 

16. The Company has and continues to act in good faith and with due diligence;  

17. The extension of time for filing a proposal will increase the likelihood that a proposal may 

be made and it is not believed that any stakeholders will be materially prejudiced by the 

extension;  

Administration Charge 

18. The Company is seeking approval of an administration charge (the Administration 

Charge) to secure the fees and disbursements of its legal counsel as well as the Proposal 

Trustee and its legal counsel all of whom are needed for the proceedings to continue;  

19. The proposed Administration Charge is limited to $100,000;  

20. The proposed priority of the Administration Charge would rank in priority to the DIP 

Lender’s Charge;  

DIP Financing and DIP Lender’s Charge 

21. The Company requires financing to fund its proposed extension period; 

22. Given that the Company has no projected revenue, it is highly unlikely that a third party 

would agree to provide financing; 

23. Peter and Paul’s Gifts Limited, a related party and member of the Group, has agreed to 

provide funding to the Company and has requested a charge (the DIP Lender’s Charge) to 

secure post-filing amounts; 

24. The estimated initial amount of required funding is $300,000; 

25. The proposed priority of the DIP Lender’s Charge and the Administration Charge do not 

prime existing validly perfected purchase money security interests or amounts secured by 

sections 14.06(7) and 81.3(1) of the BIA but do prime other general security interests, deemed 

trusts and other encumbrances. 

26. Sections 50.4(9) and 50.6 of the BIA; and  
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27. Such further and other grounds as counsel may advise and this Court may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The Affidavit of Peter Eliopoulos sworn October 16, 2020;  

2. The Affidavit of Peter Eliopoulos sworn September 25, 2020;  

3. The decision and Order of this Court dated October 9, 2020; and 

4. Such further and other evidence as counsel may advise and this Honourable Court may 

permit. 

October 16, 2020 NORTON ROSE FULBRIGHT CANADA LLP 
222 Bay Street, Suite 3000, P.O. Box 53 
Toronto, ON  M5K 1E7   
 
Jennifer Stam  LSO #: 46735J 
Tel: 416-202-6707 
jennifer.stam@nortonrosefulbright.com  
Randy C. Sutton  LSO#: 50369C 
Tel: 416-216-4046 
randy.sutton@nortonrosefulbright.com  
Peter Tae-Min Choi  LSO #: 74952L 
Tel: 416-216-2474 
peter.choi@nortonrosefulbright.com 
 
Fax: 416.216.3930 
 
Lawyers for 2505243 Ontario Limited 

TO: THE SERVICE LIST 

4



  IN
 T

H
E

 M
A

T
T

E
R

 O
F

 T
H

E
 N

O
T

IC
E

 O
F

 IN
T

E
N

T
IO

N
 T

O
 M

A
K

E
 A

 P
R

O
P

O
S

A
L 

O
F

 
25

05
24

3 
O

N
T

A
R

IO
 L

IM
IT

E
D

 O
F

 T
H

E
 C

IT
Y

 O
F

 T
O

R
O

N
T

O
,  

 
IN

 T
H

E
 P

R
O

V
IN

C
E

 O
F

 O
N

T
A

R
IO

 
 

E
st

at
e/

C
ou

rt
 F

ile
 N

o.
: 3

1-
26

75
28

8 

 
O

N
T

A
R

IO
 

S
U

P
E

R
IO

R
 C

O
U

R
T

 O
F

 J
U

S
T

IC
E

 
IN

 B
A

N
K

R
U

P
T

C
Y

 A
N

D
 IN

S
O

L
V

E
N

C
Y

 
(C

O
M

M
E

R
C

IA
L

 L
IS

T
) 

P
ro

ce
ed

in
g 

co
m

m
en

ce
d

 a
t 

T
O

R
O

N
T

O
 

 

N
O

T
IC

E
 O

F
 M

O
T

IO
N

  
(R

et
ur

na
bl

e 
O

ct
ob

er
 2

0,
 2

02
0)

 

 
N

O
R

T
O

N
 R

O
S

E
 F

U
L

B
R

IG
H

T
 C

A
N

A
D

A
 L

L
P

 
22

2 
B

ay
 S

tr
ee

t, 
S

ui
te

 3
00

0,
 P

.O
. B

ox
 5

3 
T

or
on

to
, O

N
  M

5K
 1

E
7

 
 Je

n
n

if
er

 S
ta

m
 (

LS
O

# 
4

67
35

J)
 

T
el

: 
41

6-
20

2-
67

07
 

E
m

ai
l: 

 
je

nn
ife

r.
st

am
@

no
rt

on
ro

se
fu

lb
rig

ht
.c

om
  

 
R

an
d

y 
S

u
tt

o
n

 (
LS

O
# 

5
03

69
C

) 
T

el
: 

41
6-

21
6-

40
46

 
E

m
ai

l: 
ra

nd
y.

su
tt

on
@

no
rt

on
ro

se
fu

lb
rig

ht
.c

om
 

P
et

er
 T

ae
-M

in
 C

h
o

i (
L

S
O

# 
74

95
2

L)
 

T
el

: 
41

6-
21

6-
24

74
 

E
m

ai
l: 

 
pe

te
r.

ch
oi

@
no

rt
on

ro
se

fu
lb

rig
ht

.c
om

 
 F

ax
: 

41
6-

21
6-

39
30

 
 La

w
ye

rs
 fo

r 
25

05
24

3 
O

nt
ar

io
 L

im
ite

d 
   

C
A

N
_D

M
S

: \
13

5
86

23
05

 

 

5





 

  

Estate/Court File No.: 31-2675288 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN BANKRUPTCY AND INSOLVENCY 
(COMMERCIAL LIST) 

IN THE MATTER OF THE NOTICE OF INTENTION  
TO MAKE A PROPOSAL OF 2505243 ONTARIO LIMITED  

OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 
 

 
AFFIDAVIT OF PETER ELIOPOULOS 

(Sworn October 16, 2020) 

I, Peter Eliopoulos, of the City of Toronto and the Province of Ontario, MAKE OATH AND SAY 

AS FOLLOWS: 

1 I am the Founder and President of 2505243 Ontario Limited (the Company) and, as such, 

have knowledge of the facts stated herein. 

2 Except as otherwise indicated, the facts set forth in this Affidavit are based upon my 

personal knowledge, my review of relevant documents and information provided to me by 

employees working under my supervision, or in my opinion based upon my experience, 

knowledge and information concerning the operations of the Company and the industry in 

which it operates its business.  Where I do not possess personal knowledge, I state the 

source of my information and, in all such cases, verily believe it to be true.  

3 I swear this affidavit in connection with the Company’s filing of a notice of intention (NOI) 

to make a proposal under the Bankruptcy and Insolvency Act, R.S.C. 1985 c. B-3 (BIA) 

and its current motion seeking, among other things, an order (a) an extension of the time 

in which the Company must file a proposal pursuant to Section 50.4(9) of the BIA; (b) 

granting the Administration Charge (defined below); and (c) granting a DIP Lender’s 

Charge (defined below). 

A. BACKGROUND 

4 The Company is one company in a broader group of companies  (the Group) that is a 

family run business that is operated under the business name “byPeterandPauls.com”.  

For over 38 years, the Group has operated in the hospitality industry and we operate 

several restaurants and event venues across Ontario including Eaton Hall, the Savoy, 

6



  

- 2 - 

Vue, the Clubhouse, Bellagio, Paramount, Universal, The Manor, The Kortright Centre, 

Black Creek Pioneer Village, Mennagio Restaurant, David Duncan House, 

PeterandPaulsEventCatering, Peter and Pauls Gifts, S4 Sound Sensation and Audio 

Visual, and Pure Decor. 

5 The Company was formed under the Ontario Business Corporations Act and has its 

registered address in Vaughan, Ontario.  The directors of the Company are myself and 

my business partner, Konstantine Dean Galanis.  The Company itself, until recently, 

provided food, beverage and catering services at the property known as the Hotel X 

Toronto in Toronto, Ontario  located at 111 Princes’ Boulevard in Toronto, Ontario (Hotel 

X).  Hotel X is operated by Princes Gates GP Inc., the general partner of Princes Gates 

Hotel Limited Partnership (collectively PGH).   

6 Further background regarding the Company and the current status of its business and 

litigation with PGH is set out in my previous affidavit sworn September 25, 2020 (my Initial 

Affidavit) and therefore not repeated herein.  I understand that a copy of my Initial Affidavit 

will be included for reference in the Company’s motion record (the Motion Record). 

7 On September 24, 2020, the Company filed a notice of intention to make a proposal 

pursuant to the BIA.  KSV Restructuring Inc. was appointed as the proposal trustee (the 

Proposal Trustee) in these proceedings. The filing was made in response to the filing of 

an application for a bankruptcy order (the Bankruptcy Application) by PGH and a small 

number of other trade creditors of the Company. 

The Stay Motion 

8 Immediately upon filing the NOI, the Company brought a motion returnable before the 

Court to determine the issue of staying the Bankruptcy Application (the Stay Motion).  The 

motion was originally returnable on September 29, 2020 but was adjourned to October 9, 

2020. 

9 On October 9, 2020, the stay motion was heard by this Honourable Court.  The decision 

of the Court was issued on October 9, 2020 confirming that the Bankruptcy Application 

was stayed.  I understand that a copy of the Court’s decision (the Endorsement) and the 

order granting the stay (the Bankruptcy Application Stay Order) will be included in the 

Motion Record. 

7



  

- 3 - 

B. STATUS OF THE LITIGATION  

10 Pursuant to the Endorsement, Justice Koehnen indicated that the litigation claim between 

the Company and PGH called for case management.  The Company’s counsel has 

contacted PGH’s counsel to agree on the terms of a workable timetable. I understand that 

any directions necessary will be sought at the return date of this motion. 

C. DIP LENDER’S CHARGE 

11 As set out in my Initial Affidavit, the Company has understood that funding would need to 

be provided going forward.  Given that the Company has no projected revenue, I believe 

trying to obtain third party financing would be difficult if not impossible. 

12 As such, Peter and Paul’s Gifts Limited (in such capacity, the DIP Lender), a related party 

and member of the Group has agreed to provide secured funding to the Company to 

ensure sufficient funds are available in accordance with the Company’s cash flow forecast.   

13 The Company and the DIP Lender are discussing terms of a debtor-in-possession 

financing term sheet (the DIP Term Sheet) which would provide an initial amount of 

funding of $300,000 to fund the Company’s current forecast period.  I anticipate that further 

funding will be made available going forward after the next 45 day period but because of 

time constraints, the Company needed to ensure at least interim funding was available.   I 

anticipate that the DIP Term Sheet will be finalized in the next day and will be attached to 

the second report of the Proposal Trustee (the Second Report). 

14 The willingness of the DIP Lender to provide funding is conditional upon the DIP Lender 

receiving a super priority charge (the DIP Lender’s Charge) which will be subject to only 

the Administration Charge and any amounts owing to the Ministry of Finance to the extent 

it has a valid priority claim as a result of its personal property registry (PPR) financing 

statement made on August 10, 2020.  The Company has no other outstanding secured 

creditors.  Attached as Exhibit “A” is a copy of a PPR search with a file currency date of 

September 10, 2020. 

D. ADMINISTRATION CHARGE 

15 My Initial Affidavit set out the basis for seeking an administration charge to secure the fees 

and expenses of counsel for the Company, the Proposal Trustee and its counsel (the 

8
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 THIS IS EXHIBIT “A” TO THE AFFIDAVIT  
OF PETER ELIOPOULOS SWORN BEFORE 

ME VIA VIDEOCONFERENCE, THIS 16TH DAY 
OF OCTOBER, 2020. 

A Commissioner for taking Affidavits (or as may be) 
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Estate/Court File No.: 31-2675288 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN BANKRUPTCY AND INSOLVENCY 
(COMMERCIAL LIST) 

IN THE MATTER OF THE NOTICE OF INTENTION  
TO MAKE A PROPOSAL OF 2505243 ONTARIO LIMITED  

OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 
 

 
AFFIDAVIT OF PETER ELIOPOULOS 

(Sworn September 25, 2020) 

I, Peter Eliopoulos, of the City of Toronto and the Province of Ontario, MAKE OATH AND SAY 

AS FOLLOWS: 

1 I am the Founder and President of 2505243 Ontario Limited (the Company) and, as such, 

have knowledge of the facts stated herein. 

2 Except as otherwise indicated, the facts set forth in this Affidavit are based upon my 

personal knowledge, my review of relevant documents and information provided to me by 

employees working under my supervision, or in my opinion based upon my experience, 

knowledge and information concerning the operations of the Company and the industry in 

which it operates its business.  Where I do not possess personal knowledge, I state the 

source of my information and, in all such cases, verily believe it to be true.  

3 I swear this affidavit in connection with the Company’s recent filing of a notice of intention 

(NOI) to make a proposal under the Bankruptcy and Insolvency Act, R.S.C. 1985 c. B-3 

(BIA) and its current motion seeking, among other things, an order (a) granting an 

administration charge in favour of the Company’s counsel and the Proposal Trustee 

(defined below) and its counsel; and (b) confirming the application of the NOI Stay (defined 

below) to the Bankruptcy Application (defined below). 

A. BACKGROUND 

4 The Company is one company in a broader group of companies  (the Group) that is a 

family run business that is operated under the business name “byPeterandPauls.com”.  

For over 38 years, the Group has operated in the hospitality industry and we operate 

several restaurants and event venues across Ontario including Eaton Hall, the Savoy, 

15
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Vue, the Clubhouse, Bellagio, Paramount, Universal, The Manor, The Kortright Centre, 

Black Creek Pioneer Village, Mennagio Restaurant, David Duncan House, 

PeterandPaulsEventCatering, Peter and Pauls Gifts, S4 Sound Sensation and Audio 

Visual, and Pure Decor. 

5 The Company was formed under the Ontario Business Corporations Act and has its 

registered address in Vaughan, Ontario.  The directors of the Company are myself and 

my business partner, Konstantine Dean Galanis.  The Company itself, until recently, 

provided food, beverage and catering services at the property known as the Hotel X 

Toronto in Toronto, Ontario  located at 111 Princes’ Boulevard in Toronto, Ontario (Hotel 

X).  Hotel X is operated by Princes Gates GP Inc., the general partner of Princes Gates 

Hotel Limited Partnership (collectively PGH).   

6 The Company now finds itself in the unfortunate position of having had to file a NOI in 

response to the high-handed actions of PGH in order to preserve the businses, including: 

(a) PGH’s termination of the Service Agreements (defined below) between PGH and 
the Company on the eve of Hotel X re-opening in July 2020 after being closed for 
several months due to the worldwide pandemic; and 

(b) PGH filing an application for a bankruptcy order (the Bankruptcy Application) 
after PGH was served with a statement of claim by the Company in connection 
with what we believe to have been an unlawful termination of the Service 
Agreements. 

The Business at Hotel X 

7 As set out above, the Company was the main operating entity for the restaurants and 

catering services provided to Hotel X pursuant to two commercial leasing agreements both 

dated as of January 4, 2017 with Hotel X (collectively, the Leases) and a Food and 

Beverage Agreement dated as of January 4, 2017 with Hotel X, and amended March 16, 

2018 (the F&B Agreement and together with the Leases, the Service Agreements).  The 

Service Agreements all contain “Events of Default”, the process for written notification of 

such and the applicable “cure periods” during which the Company may remedy 

outstanding Events of Default. 

8 Pursuant to the Service Agreements, the Company was to be the exclusive provider of 

food and beverage services at Hotel X through its banquet facilities, conference room 

facilities, cinema, rooftop bar, VIP lounge and room service offerings (the Services).   
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9 We were initially very excited about the opportunity to work with PGH and operate at Hotel 

X.  During the negotiations of the Service Agreements, extensive representations were 

made by PGH as to the Hotel’s construction and sales that had been booked.  However, 

in reality, Hotel X’s construction was delayed for years and even to this date, certain parts 

of Hotel X remain unfinished and no “grand opening” has ever occurred.   

10 The Company commenced operations under the Service Agreements in March 2018, first 

opening the restaurant Maxx’s Kitchen and, after extensive delay, opened its second 

restaurant, Petros 82 (and together with Maxx’s Kitchen, the Restaurants) in September 

2019.  The Company has invested over $7 million in connection with the Service 

Agreements and operations at Hotel X.   

11 On March 23, 2020, as a result of the Province-wide shut down due to COVID-19, Hotel 

X closed.  As a result, the Company had to cease operating at Hotel X immediately 

although it continued to pay rent through the end of March.  The Company was forced to 

lay off over 275 employees.   

12 To mitigate its losses, while Hotel X was closed,  the Company: 

(a) sought Hotel X’s permission to re-open Petros82 and Maxx’s Kitchen for take-out 
services and patio dining once that option became available;  and 

(b) requested that Hotel X management work with us to pursue government 
assistance under the Canada Emergency Commercial Rent Assistance (CECRA) 
program for which the Company and PGH qualify. 

13 Hotel X has refused to cooperate with any mitigation or revenue generating attempts by 

the Company and instead, on July 2, 2020, Hotel X purported to terminate the Service 

Agreements.   

14 The Termination Letter sets out a number of alleged defaults under the Service 

Agreements.  Notably, the Company was not provided an opportunity to cure any alleged 

default following receipt of the Termination Letter as required by the Service Agreements.   

15 None of the alleged defaults outlined in the Termination Letter in my opinion constitute an 

event of default entitling Hotel X to terminate the Service Agreements in circumstances 

where Hotel X was in fact closed and we were unable to operate.   

16 After the issuance of the Termination Letter, PGH:  
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(a) Changed passwords and blocked access to PGH’s systems and servers and email 
accounts used by over 50 of the Company’s employees in respect of Hotel X 
matters;   

(b) Broke the locks on approximately 100 lockers that contained personal effects of 
the Company staff which were left “bagged and tagged” in the loading dock area 
and gave no opportunity for the Company or its employees to assess whether 
employee belongings are missing; and 

(c) Sent harmful and misleading written and oral communications to the Company’s 
suppliers, clients, former employees and landlords. 

17 All of these actions were taken with no notice to the Company. To this date, we are still 

unsure of the status of some of our remaining assets which remain on the premises and 

to which we have not had access.  

18 The Termination Letter coincided with the scheduled reopening of Hotel X and the 

announcement that Hotel X had been selected as one of the venues to accommodate 

players from the National Hockey League who were resuming their 2020 season.   

19 It is now abundantly clear that Hotel X has taken this high handed and, in our view, 

improper approach to permit its new preferred operator, Harlo Entertainment (Harlo) to 

come in to operate the Restaurants and provide the Services.   

The Company’s Litigation Claim 

20 On July 20, 2020, the Company commenced an action in the Ontario Superior Court of 

Justice, bearing Court File No. CV-20-644262, against PGH (as amended, the Action).  

The Action seeks, among other things, the following relief: 

(a) An interim, interlocutory and permanent injunction prohibiting Hotel X from 

interfering with the Company’s right of possession at the Hotel X premises in 

connection with the Leases;  

(b) An interim, interlocutory and permanent injunction prohibiting Hotel X from 

interfering with the Company’s right of access to and use of the facilities during the 

term of the F&B Agreement;  

(c) A certificate of pending litigation with respect to the premises at Hotel X; 

18



  

- 5 - 

(d) A declaration that the Service Agreements had not been terminated and remain in 

force; and 

(e) In the alternative, damages for breach of contract and breach of the duty of good 

faith in contractual performance in the amount of $50,000,000. 

A copy of the Company’s Amended Amended Statement of Claim is attached hereto as 

Exhibit “A”.  

21 PGH has not yet responded to the Action.   

The Bankruptcy Application  

22 Instead of responding to the Action, on September 9, 2020, PGH commenced a 

Bankruptcy Application against the Company seeking a bankruptcy order in respect of the 

Company’s property, bearing Court File No. BK-20-00208450-OT31 (Bankruptcy 

Application).  A copy of the Bankruptcy Application is attached hereto as Exhibit “B”.  

There are five (5) other creditors of the Company’s listed as applying creditors on the 

Bankruptcy Application.  To the best of my knowledge, the Company had not been 

contacted by any of the creditors formally demanding payment of these outstanding 

amounts and disputes certain of the amounts listed as outstanding including, importantly, 

the “debt” claim of PGH.  

23 The hearing date of the Bankruptcy Application is scheduled for September 28, 2020.   

The NOI Filing 

24 On September 24, 2020, the Company made the decision to file an NOI pursuant to the 

BIA in order to restructure the business and ultimately make a proposal to the Company’s 

creditors.  In connection with the NOI, KSV Restructuring Inc. was appointed as proposal 

trustee (the Proposal Trustee) in the NOI proceedings.  The Company’s counsel notified 

PGH’s lawyers of the NOI filing on September 24, 2020 a copy of which is attached as 

Exhibit “C”.  The certificate of NOI filing dated September 24, 2020 is attached as Exhibit 

“D”. 

25 The decision to file an NOI was not made lightly by the Company.  We take pride in our 

reputation and our business but given the ongoing tactics and behaviour of PGH, we felt 
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it was the right thing for this company and our creditors to seek protection under the BIA 

so that we may  obtain a streamlined and clear path forward on the Action with the ultimate 

goal of recovery from PGH and repayment of our creditors. 

Financial Position and Cash Flow Forecast 

26 The Company has not been able to generate any revenue since the shutdown in March 

and purported termination by PGH in July and has been forced to terminate substantially 

all of its employees.  The Company has outstanding trade creditor debt of approximately 

$2 million.  Additionally other members of the Group are owed over $4 million for the 

investment put into the Company at Hotel X.  

27 There is currently an investigation by the Ministry of Labour in connection with employee 

termination and severance claims due to specific provisions of the Employment Standards 

Act relating to  service providers.  The Company paid all employees their wages and 

vacation pay up to their last day of work. 

28 The Company has no outstanding secured creditors with registrations under the personal 

property registry of Ontario other than the Ministry of Finance in respect of a small amount 

of Employer Health Tax that is owing.  The Company also has approximately $150,000 

owing in respect of other government remittances. 

29 With the assistance of the Proposal Trustee, the Company is in the process of preparing  

cash flow forecast which it expects to file with the assistance of the Proposal Trustee within 

the required time.   

B. RELIEF SOUGHT 

Stay of the Bankruptcy Application 

30 I am advised by Jennifer Stam of NRFC that for technical legal reasons we are seeking 

confirmation that the Bankruptcy Application is “stayed” as a result of the filing of the NOI.   

Administration Charge 

31 During these proceedings, the Company will require the continued assistance of its 

counsel, NRFC as well as the Proposal Trustee and its counsel. 
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32 I am advised by Ms. Stam that in NOI proceedings, it is common to seek approval of a 

charge on the assets of the debtor company to secure payment of professional fees.  I 

believe that an administration charge in the maximum amount of $100,000 is necessary, 

appropriate and reasonable under the circumstances and should be granted by this Court.  

33 I understand that the Proposal Trustee is supportive of the administration charge and the 

amount thereof.   

C.  CONCLUSION AND NEXT STEPS 

34 In the event that this relief is granted, the Company intends to immediately engage with 

PGH (through counsel) to attempt to reach consensus on an efficient and expeditious path 

to proceed with the Action.  Although I am hopeful that a sensible roadmap may be 

reached, I anticipate that further guidance and the Court may be needed and if that is the 

case, we anticipate returning to this Court in the near future. 

SWORN BEFORE ME via videoconference this 

25th day of September, 2020. 
  

PETER ELIOPOULOS 

A Commissioner for taking Affidavits (or as may be) 
   

 Erika Anschuetz
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 THIS IS EXHIBIT “A” TO THE AFFIDAVIT  
OF PETER ELIOPOULOS SWORN BEFORE 

ME VIA VIDEOCONFERENCE, THIS 25TH DAY 
OF SEPTEMBER, 2020. 

A Commissioner for taking Affidavits (or as may be) 
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AMENDED THIS 1' 	3 /Z. PURSUANT TO 
MODIFIE CE 	 CONFORMEMENTA 

11JLEILA REGLE 26.02 ( 	'4 

D THE ORDER OF 
LORDONNANCEDU  

DATED / FAX TLIE 
	 Court File No.: CV-20-00644262 

REG 	 GREF FIE R 	 ONTARIO SUPERIOR COURT OF4tJ S1ICE COUR SUPRIEURE OF JUSTICE 
SUPERIOR COURT OF JUSTICE 

BETWEEN: 

25054243 ONTARIO LIMITED ola BYPETERANDPAUL.COM  
Plaintiff 

- and - 

PRINCES GATES GP INC. IN ITS CAPACITY AS GENERAL PARTNER OF PRINCES GATES 
HOTEL LIMITED PARTNERSHIP 

Defendant 

AMENDED AMENDED STATEMENT OF CLAIM 

TO THE DEFENDANT 

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff. 
The claim made against you is set out in the following pages. 

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for 
you must prepare a statement of defence in Form 18A prescribed by the Rules of Civil 
Procedure, serve it on the plaintiff's lawyer or, where the plaintiff does not have a lawyer, serve 
it on the plaintiff, and file it, with proof of service, in this court office, WITHIN TWENTY DAYS 
after this statement of claim is served on you, if you are served in Ontario. 

If you are served in another province or territory of Canada or in the United States of 
America, the period for serving and filing your statement of defence is forty days. If you are 
served outside Canada and the United States of America, the period is sixty days. 

Instead of serving and filing a statement of defence, you may serve and file a notice of 
intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to 
ten more days within which to serve and file your statement of defence. 

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN 
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU 
WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL 
AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE. 

TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it has not 
been set down for trial or terminated by any means within five years after the action was 
commenced unless otherwise ordered by the court. 

CAN_DMS: \1 35088545 
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11 
Date: July 20, 2020 	 Issued by 	 (fLi /U- (. 

Local registrar 

Address of 330 University Avenue, Toronto 
court office ON 

TO: 	Princes Gates GP Inc. 
in its capacity as General Partner 
of Princes Gates Hotel Limited Partnership 

111 Princes' Boulevard 
Toronto, ON 
M6K 3C3 

CAN_OMS: \135088545 	 -2- 
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CLAIM 

1 	The Plaintiff seeks as against the Defendant: 

(a) An interim, interlocutory and permanent order prohibiting the Defendant from 

interfering with the Plaintiff's right of possession of the premises referred to as 

Petros 82 and Maxx's Kitchen (as defined below) during the term of the Leases 

(as defined below); 

(b) An interim, interlocutory and permanent order prohibiting the Defendant from 

interfering with the Plaintiff's right of access to and use of the Facilities (as 

defined below) during the term of the existing Food and Beverage Services 

Agreement (F&B Agreement); 

(c) An order declaring that the F&B Agreement and Leases remain in force and have 

not been terminated; 

(d) An order for a Certificate of Pending Litigation as against the lands and premises 

municipally known as 111 Princes Boulevard, Exhibition Place, City of Toronto, 

Canada: PART OF BLOCK 14 OF THE ORDNANCE RESERVE AND PART OF 

WATERLOT FRONTING THE ORDNANCE RESERVE, DESIGNATED AS 

PART 1 ON PLAN 66R25067, SAVE AND EXCEPT PART 1 ON 66R27740; 

CITY OF TORONTO (the Hotel X Premises); 

(e) In the alternative, damages in the amount of $50,000,000 for breach of the F&B 

Agreement and the Leases and -  breach of the duty of good faith and honest 

performance; 

(f) Punitive and aggravated damages in the amount of $10,000,000 for breach of 

the F&B Agreement and the Leasesand breach of the duty of good faith and 

honest performance; 

(g) The Plaintiff's costs of this action on a substantial indemnity basis; and 

(h) Such further and other relief as counsel for the Plaintiff may request and this 

Honourable Court deems just. 

CAN_DMS: \135088545 	 -3- 
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The Parties 

2. The Plaintiff 2505243 Ontario Ltd. 0/a byPeterand Paul. com  (PNP) is an Ontario 

corporation that provides high-end food, beverage and catering services at the property 

known as the Hotel X Toronto in Toronto, Ontario. 

3. The operators of PNP have been in the hospitality business for more than 38 years and 

currently operate a number of restaurants and event venues across Ontario, including 

Eaton Hall, the Savoy, Vue, the Clubhouse, Bellagio, Paramount, Universal, The Manor, 

The Kortright Centre, Black Creek Pioneer Village, Mennagio Restaurant, David Duncan 

House, PeterandPaulsEventCatering, Peter and Pauls Gifts, S4 Sound Sensation and 

Audio Visual, and Pure Decor. PNP's head office is located in Vaughan, Ontario. 

4. The Defendant Princes Gates GP Inc. is a British Columbia corporation and the general 

partner of Princes Gates Hotel Limited Partnership, an Ontario partnership (collectively, 

PGH). PGH operates Hotel X Toronto, located at 111 Princes' Boulevard in Toronto, 

Ontario's Exhibition Place (Hotel X). 

Purported Termination of Agreements in The Context of a Global Pandemic 

5. PNP and PGH are parties to leases relating to two restaurants at Hotel X, Petros 82 and 

Maxx's Kitchen, and the F&B Agreement pursuant to which PNP provides food and 

beverage services to guests at Hotel X through Hotel X's banquet facilities, conference 

room facilities, cinema, rooftop bar, VIP lounge and room service offerings. 

6. On July 2, 2020, in the context of a worldwide pandemic which has devastated the 

hospitality industry, and with Hotel X having been closed to the public for months, PGH 

purported to terminate the F&B Agreement and the Leases on the basis of alleged 

defaults. 

7. The purported termination took place less than one year after PNP was finally able to 

open the second of two restaurants at Hotel X as a result of actions taken by PGH that 

delayed construction of Hotel X and one of the restaurants and following an investment 

by PNP of millions of dollars to fixture and build out the restaurants. 

CAN_DMS: \1 35088545 	 -4- 
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8. 	The timing of the purported termination also coincided with the announcement of plans 

to have Hotel X resume operations in a fully sold-out capacity so as to accommodate 

players from the National Hockey League for the 2020 season. 

9. Among these alleged defaults was the fact that PNP had not paid rent over the three 

month period during which Hotel X was closed due to an emergency order of the Ontario 

Government. 

10. PNP sought the Defendant's assistance to apply for government support available to 

landlords and tenants to respond to the crisis given the closure of the Hotel. The 

Defendant in bad faith rejected any attempt to participate in the program, and instead 

decided to terminate the Leases. 

11. On July 7, 2020, PNP responded to the notice of termination confirming that the alleged 

defaults had either been remedied, were not ongoing given that Hotel X had not been 

operating or related to matters outside of PNP's control. 

12. PNP offered to return to Hotel X to continue to provide services under the agreements 

so as to ensure that Hotel X was ready to operate, an offer it has continued to make 

since early June 2020. 

13. PNP also again sought to engage with the Defendant on rent relief, either through 

government assistance, a deferral or abatement. The Defendant rejected this offer and 

made no effort to provide any assistance. 

14. As outlined below, PGH is in breach of its contractual and other obligations and relevant 

legislation and policy designed to preserve business operations during the pandemic. 

15. PGH sought the assistance of local and regional governments to allow it to operate Hotel 

X for the National Hockey League season, and upon securing that assistance took steps 

directly contrary to government policy designed to preserve businesses and jobs, which 

has and will lead to significant damages. 

CAN_DMS: \135088545 	 -5- 
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The Agreements 

Food and Beverages Services Agreement 

16. PNP and PGH are parties to the F&B Agreement dated January 4, 2017, as amended by 

the parties on March 16, 2018. The F&B Agreement grants PNP the sole and exclusive 

right to provide food and beverage services to guests of Hotel X through the hotel's 

banquet facilities, conference room facilities, cinema, rooftop bar, VIP lounge and room 

service offerings (the Services). 

17. The F&B Agreement grants PNP access to and use of certain kitchen facilities, cinema 

concessions, rooftop bar, VIP lounge, "Grab & Go" area, banquet facilities and 

conference room facilities (the Facilities) for the purpose of offering the Services. 

18. The F&B Agreement is for an initial term of 10 years from the Commencement Date. 

The F&B Agreement requires PNP to pay certain fees calculated on the basis of gross 

receipts (License Fees) for various facilities at Hotel X, as set out in the agreement. 

19. Article 21.1 of the F&B Agreement sets out the situations which constitute an Event of 

Default entitling PGH to terminate the agreement. Article 21.1(a) requires PGH to 

provide PNP with written notice of any alleged failure to comply with an obligation under 

the agreement. An Event of Default will not occur unless PNP fails to remedy (or take 

steps to begin to remedy) the breach within thirty days of the provision of written notice. 

Petros 82 Lease 

20. PNP and PGH are parties to a Leasing Agreement dated January 4, 2017 relating to a 

unit comprising approximately 9,472 square feet and operating as a restaurant known as 

Petros 82 (Petros 82) located on the ground floor of Hotel X (the Petros 82 Lease). 

The Petros 82 Lease provides for an initial term of 10 years from the Commencement 

Date. The Petros 82 Lease requires PNP to pay certain amounts on a monthly basis and 

semi-annual basis as outlined in the lease. 

21. Article 16.1 of the Petros 82 Lease sets out the situations which constitute an Event of 

Default under the lease. Article 16.1(u) of the Petros 82 Lease requires PGH to provide 

PNP with written notice of any alleged breach or failure to comply with a covenant or 

agreement contained in the Petros 82 Lease. An Event of Default will not occur unless 

cAN_DMS: \1 35088545 	 -6- 
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PNP fails to remedy (or take steps to begin to remedy) the breach within thirty days of 

the provision of written notice. 

Maxx's Kitchen Lease 

22. PNP and PGH are also parties to a Leasing Agreement dated January 4, 2017 with 

respect to a unit comprising approximately 3,767 square feet and operating as a 

restaurant known as Maxx's Kitchen (Maxx's Kitchen) located on the second floor of 

Hotel X (the Maxx's Kitchen Lease). The Maxx's Kitchen Lease has an initial term of 

10 years from the Commencement Date. The Maxx's Kitchen Lease requires PNP to 

pay certain amounts on a monthly basis and semi-annual basis as outlined in the lease. 

23. Article 16.1 of the Maxx's Kitchen Lease sets out the situations which constitute an Event 

of Default under the Maxx's Kitchen Lease. Article 16.1(u) of the Maxx's Kitchen Lease 

requires PGH to provide PNP with written notice of any alleged breach or failure to 

comply with a covenant or agreement contained in the lease. An Event of Default will not 

occur unless PNP fails to remedy (or take steps to begin to remedy) the breach within 

thirty days of the provision of written notice. 

24. The Petros 82 Lease and the Maxx's Kitchen Lease are collectively referred to 

throughout this claim as the Leases. The circumstance relating to the termination and 

breach of the Leases are interrelated to the circumstances alleged to be the basis for the 

termination and breach of the F&B Agreement such that it is appropriate for the Court to 

deal with these matters. 

Operations at Hotel X 

25. The construction of Hotel X was delayed for years. On no less than three occasions 

grand openings were promised and then postponed. Despite assurances that Hotel X 

would be fully operational by April 2016, as of the date of the filing of this Statement of 

Claim, some parts of Hotel X remain under construction. To date, no grand opening has 

occurred. 

26. In addition, various representations as to the volume of guests, revenue and the type of 

operations at Hotel X proved to be untrue. During negotiations of the agreements 

between the parties, written representations were made by PGH's principal that there 

were already over $10 million in booked sales for Hotel X. However, when Hotel X finally 
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opened - two years late - the Hotel had virtually no sales, extremely low occupancy and 

very few events booked. 

27. Even after Hotel X initially opened its doors, to limited guests and a skeleton staff, it 

remained under construction and was the subject of ongoing problems, for example 

elevators that did not work, causing further delays and challenges for PNP. It was 

another year and a half before the spa opened, and even then the construction of Hotel 

X was not complete. When the fitness facility finally opened, it had approximately 300 

members rather than the 2,500 members that PGH had represented. 

28. Following a resignation of the personally initially hired for the position approximately 

three months after Hotel X opening, PGH failed or was unable to fill the position of 

Director of Sales and Marketing for Hotel X for almost a year as a result of the 

construction delays, the poor reputation of Hotel X management and the negative 

working environment at Hotel X. When the position was eventually filled, the hired 

individual resigned after only four months. Thereafter, the position was filled by a junior 

member of the internal sales team who lacked the necessary leadership experience. 

PGH's failure to fill this critical position has resulted in poor occupancy rates and 

undermined the success of Hotel X, the restaurants and other sources of revenue. 

29. PGH's refusal or failure to operate Hotel X in a manner consistent with the standard 

expected of a first-class hotel has led to reputational concerns for PNP. The room rates 

charged at Hotel X are not reflective of those charged by comparable hotels, yet PNP is 

required under the Leases and F&B Agreement to provide a level of service consistent 

with comparable first-class hotels. As a result, Hotel X's clientele are often surprised by 

the menu prices set by PNP, leading to negative customer reviews and accusations of 

price gauging. 

30. Despite the delays and challenges, PNP took possession and began operating Maxx's 

Kitchen in March 2018 and Petros 82 in September 2019. PNP invested millions to 

fixture and build out both restaurants and additional amounts in various other soft costs. 

Despite the delays in the construction of Hotel X, PNP worked tirelessly such that both 

restaurants were fully operational and open to the public by September 2019. FNP 

gained access to the Facilities and began offering Services under the F&B Agreement in 

April 2018. 
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31. 	From the outset, PNP has worked tirelessly to fulfill its obligations under the Leases and 

to provide a first class dining experience for restaurant patrons and guests of Hotel X as 

it was obligated to do under the Leases. This included ensuring that the esthetics of the 

restaurants exceeded those of first class hotels in the City of Toronto with menu pricing 

and selections in line with comparable fine dining restaurants in other hotels. 

	

32. 	PGH, on the other hand, conducted itself an a heavy-handed and oppressive manner 

throughout the entirety of PNP's tenancy at Hotel X both in relation to the management 

of Hotel X generally and in relation to PNP. PGH's inappropriate and bad faith conduct 

includes, but is not limited to: 

(a) harassment of PNP's staff by Hotel X management, including derogatory 

comments about staff members and hotel clients: 

(b) the creation by Hotel X management of a hostile work environment; 

(c) unwarranted and unreasonable demands that PNP terminate staff; 

(d) threats to terminate PNP's senior management in response to attempts to 

address the hostile work environment fostered by Hotel X management; 

(e) demands that PNP provide free marketing for Hotel X and its facilities; 

(f) the withholding of deposits that were due and owing to PNP, in contravention of 

the F&B Agreement; and 

(g) repeated and unreasonable demands of PNP, including that PNP pay rent for 

spaces not outlined in the Leases and pay License Fees and percentages for 

sales made at the rooftop bar contrary to provisions contained in the F&B 

Agreement. 

Hotel X is Closed Due to the Pandemic 

	

33. 	Just as Hotel X was beginning to see increased volumes, on January 25, 2020, Canada 

confirmed its first case of COVID-19 related to travel from Wuhan, China. On January 

30, 2020, the World Health Organization (WHO) declared the outbreak of COVID-19 a 

public health event of international concern. On March 11, 2020, the WHO declared the 

global outbreak of COVID-19 a pandemic. 
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34. On March 17, 2020, a state of emergency was declared in Ontario with daycares, bars 

and restaurants, theatres and private schools ordered closed. One day later, Canada 

implemented a ban on foreign nationals from all countries, except the United States, 

from entering Canada, with the Canada-US border subsequently being closed to all but 

essential travelers. 

35. These steps, which were necessary given the global pandemic, completely devastated 

the hospitality industry in Ontario and on March 23, 2020, Hotel X was closed. It has 

remained closed as of the date of the filing of this Statement of Claim. Like many others 

operating in the hospitality industry, PNP's business has been devastated due to its 

inability to operate Petros 82 and Maxx's Kitchen and to provide Services (and generate 

related revenue) under the F&B Agreement since the closure of Hotel X. 

Hotel X's Failure to Assist PNP during the Pandemic 

36. Despite Hotel X shutting down part way through the month of March 2020, PNP paid 

Rent under the Leases in full for the entire month of March 2020. PNP has been unable 

to pay Rent for April, May, June or July 2020, and advised the Defendant of this fact on 

a number of occasions. PNP has made numerous attempts to work with PGH to come to 

a mutually agreeable solution to deal with the rental payments. PGH has refused or 

rebuffed those attempts. 

37. Specifically, given the lack of any revenue, PNP sought to establish that it is a qualifying 

small business under the Canada Emergency Commercial Rent Assistance (CECRA) 

program. CECRA provides government assistance in the form a forgivable loan to cover 

a portion of commercial rent expenses to eligible small businesses and their commercial 

landlords. 

38. PNP has asked PGH to apply for funding under CECRA on numerous occasions, but 

PGH has failed or refused to apply for CECRA, notwithstanding that PNP's auditor, 

KPMG LLP, has provided an opinion that PNP meets the qualification requirements. 

39. PGH has also refused to agree to PNP's requests that it be permitted to offer take-out 

and/or patio dining services with respect to Petros 82 or Maxx's Kitchen, despite these 

services being permitted by the Ontario government for a number of weeks. PGH's 

refusal has eliminated this potential revenue source for PNP. 
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40. In fact, PGH's bad faith refusal to co-operate with PNP has wholly constrained PNP's 

ability to generate any revenue from Petros 82, Maxx's Kitchen or any of the Facilities for 

which it provides Services under the F&B Agreement. 

41. Beginning in June 2020, when the potential reopening of Hotel X was under 

consideration, PNP wrote to Hotel X confirming its willingness to continue its operations 

at Hotel X and to again cooperate with attempts to access government support to 

address the outstanding Rent. PGH was not prepared to commit to steps to permit PNP 

to resume operations and continued to allege ongoing defaults under the Leases and 

F&B Agreement. 

Purported Termination of the Agreements 

42. On July 2, 2020, PGH wrote to PNP and purported to terminate the Leases and the F&B 

Agreement, effective immediately. The purported termination of the Leases and F&B 

Agreement was based on various alleged defaults, none of which constitute an Event of 

Default under the Leases or F&B Agreement or entitled PGH to terminate the 

agreements. 

43. In fact, other than an arrears of Rent, PGH failed to articulate an ongoing Event of 

Default that would allow it to terminate the Leases or F&B Agreement. PGH failed to 

provide PNP with formal notice of any of the alleged Events of Default, nor did PGH 

provide PNP with thirty days to cure any of the alleged defaults, as required by Article 

16. 1(u) of the Leases and section 21.1(a) of the F&B Agreement. 

Replacing PNP with Harlo Entertainment 

44. At approximately the same time, it was reported that the National Hockey League would 

be coming to Toronto as one of the League's two hub cities. Media reports confirmed 

that Hotel X has been selected as one of the venues to accommodate players in 

Toronto. The termination of PNP's agreements, mere days before the official 

announcement of the selection of the hub cities and the decision to have National 

Hockey League players reside at Hotel X, was made in bad faith, with a view to ensuring 

that PNP would not benefit from the increase in business as a result of the use of Hotel 

X by the National Hockey League. 
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45. It is now apparent that PGH's bad faith and oppressive conduct was intended to force 

PNP out of Hotel X well prior to the conclusion of the Agreements. PGH intended to 

take the benefit of PNP's extensive efforts in fixturing and building out the restaurants 

and Facilities so it could then replace PNP with its preferred operator, Harlo 

Entertainment, who has since taken over operations of the restaurants and food and 

beverage services at Hotel X. 

46. Harlo Entertainment is a hospitality and private equity firm based in Toronto. Harlo 

Entertainment has interests in several hospitality businesses in Toronto, including the 

Chase Hospitality Group, the Chase restaurant, Cabana Pool Bar, Food Dudes, Arthur's 

Restaurant, Planta, Pantry and Nobu Residences Toronto. Harlo Entertainment also, 

directly or indirectly, has interests in the National Hockey League's Pittsburgh Penguins 

and also owns OverActivewateh Media. OverActivewateh Media is owner of two 

Toronto-based e-sports teams, the Toronto Defiant (Overwatch) and the Toronto Ultra 

(Call of Duty), and has recently announced plans to construct an e-sports stadium in 

Exhibition Place, adjacent to Hotel X, pursuant to plans negotiated directly with Hotel X's 

owner Henry Kallan. It has been announced that Hotel X will accommodate Toronto 

Defiant and Toronto Ultra olavers in connection with the new stadium. 

47. PGH's plan to replace PNP with Harlo Entertainment was for the purpose of leveraging 

Harlo Entertainment's connections with the National Hockey League and the e-sports 

industry. PGH brought Harlo Entertainment in as the new operator at Hotel X to support 

its bid to be selected as one of the hotels to accommodate National Hockey League 

players and as part of PGH's broader interest in the development an e-sports arena at 

Exhibition Place. PGH's negotiations with Harlo Entertainment had been ongoing for 

several months prior to PGH's purported termination of its Agreements with PNP. 

48. PGH took advantage of the worldwide pandemic to implement its plan take these steps, 

relying on alleged breaches that lacked foundation given that Hotel X was closed and 

the failure to pay rent when such action is contrary to legislation designed to protect 

tenants and government policies designed to protect jobs. 

49. Instead of working with PNP, PGH took advantage of local and provincial government 

support to secure benefits for itself, including a lucrative National Hockey League 

contract and connections to the e-sports industry, and then immediately terminated PNP, 
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an established business that PGH had sought to operate the Hotel X, leading to the 

termination of hundreds of employees. 

50. Such conduct is consistent with the actions of Henry Kallan, the owner of Hotel X, who 

has in the past locked out or terminated suppliers, trades and operators at various of his 

properties, including for example Starbucks at the Hotel X which ultimately led to the 

intervention of the Court and an interlocutory injunction to prevent PGH from interfering 

with Starbucks' premises. 

PGH's Bad Faith Conduct Continues 

51. The manner in which PGH terminated PNP's agreement and restricted PNP's access to 

Hotel X was particularly egregious. PNP discovered that PGH had changed passwords 

and blocked access to Hotel X's accounting systems without notice. PGH also blocked 

access to Hotel X's server and the email accounts used by PNP employees in respect of 

Hotel X matters. 

52. PNPPGH, without notice, broke the locks on approximately 150 lockers that contained 

personal effects of PNP staff. PNP was informed that its employee's personal items had 

been "bagged and tagged" and left in the loading dock area. It remains unclear whether 

employee belongings are missing. 

53. PGH then set out to contact PNP's suppliers and former employees to advise them that 

PNP had been "terminated because they did not perform", which is untrue. PNP's 

suppliers were asked for details of commercially sensitive matters involving PNP, which 

were presumably then used for the benefit of the new operator. 

55. 	PGH's owner, Henry Kallan, directly contacted at least one of PNP's banquet clients at 

Hotel X and falsely reported that PNP's contracts at Hotel X had been terminated 

because PNP had stolen or wrongly retained clients' deposits. Such statements are 

defamatory and untrue. 

CAN_DMS. \135088545 	 - 13- 
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Breach of Contract, Breach of Duty of Good Faith and Commercial Tenancies Act 

	

56. 	The purported termination of the Leases and the F&B Agreement constitute fundamental 

breaches of those agreements. The purported terminations were undertaken in bad faith, 

in a high handed and egregious manner and contrary to the terms of the Leases and the 

F&B Agreement, including the notice provisions set out therein. 

	

57. 	Further, or in the alternative, PGH owes PNP a duty of good faith and honest 

performance under the Leases and F&B Agreement. PGH's purported terminations of 

those agreements was done in bad faith and without appropriate regard for PNP's 

legitimate contractual interests so as to be a breach of PGH's duty of good faith and 

honest performance. 

	

58. 	Further, or in the alternative, Part IV of the Commercial Tenancies Act, RSO 1990, c L.7, 

(CTA), which is aimed at protecting small businesses from the devastating effects of the 

COVID-19 pandemic, prohibits PGH from exercising certain rights of distress against 

PNP on the basis of an arrears of Rent. As a commercial landlord eligible to receive 

assistance under CECRA, PGH: 

(a) is prohibited under section 82 of the CTA from re-entering Petros 82 or Maxx's 

Kitchen; 

(b) is prohibited under section 84 of the CTA from seizing any goods or chattels as a 

distress for arrears of Rent; and 

(c) is not entitled to an order for a writ of possession on the basis of an arrears of 

Rent, pursuant to section 81 of the CTA. 

	

59. 	The protection provided to tenants under Part IV of the CTA applies despite any 

contractual provision which seeks to waive the benefit of any law limiting the landlord's 

rights of distress. PGH has breached these prohibitions and is liable to PNP for 

damages. 

	

60. 	Termination of PNP, after its significant investment and in the context of a global 

pandemic, is entirely inconsistent with the statements of regional, provincial and federal 

officials who have asked landlords and tenants to work together to weather the storm, 

not to take advantage of the global pandemic to secure a commercial advantage and not 
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to injure well established businesses that are struggling, as PGH has done with the 

termination of PNP. 

PNP is entitled to an interlocutory and permanent order 

	

61. 	PNP seeks an injunction prohibiting PGH from re-entering Petros 82 or Maxx's Kitchen 

and seizing any goods or chattels or from bringing in new operators. PNP has reason to 

believe that PGH already has or will attempt to re-enter and/or seize goods and chattels 

from Petros 82 or Maxx's Kitchen: 

(a) PNP was advised on July 2, 2020 that it had until July 10, 2020 to contact PGH 

to arrange a time during which it will be permitted to attend at Hotel X to collect 

its personal effects; 

(b) PGH has cut off PNP's access to Hotel X's accounting systems; 

(c) PGH has changed the passwords, login credentials, and locked PNP out of the 

PNP-owned computers that remain at Hotel X; 

(d) a new operator has been advertising that it has been brought owned by Harlo 

Entertainment has taken over food and beverage services at the Hotel; and 

(e) PGH has advised that it has already made arrangements to assume operations 

of Petros 82, Maxx's Kitchen, and the food and beverages Services offered at 

Hotel X. 

	

62. 	PNP will suffer irreparable harm if the injunction is not granted on an interlocutory basis, 

including by way of damage to its established reputation, and its ability to operate the 

restaurants on a go-forward basis. 

	

63. 	Given that Hotel X has already been closed for more than three months, if access is not 

granted to PNP, PNP will not benefit from the new business as well as the increased 

media and publicity that it would have achieved as the operator of the restaurants that 

are hosting the National Hockey League. 

	

64. 	PNP has Approximately Over 200 of PNP's employees at Hotel X will no longer be 

employed for an extended period of time. who are currently laid off but were expecting to 

return to the business once Hotel X re opened. Those employees may need to be 
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terminated and cannot be readily replaced given their knowledge of the Hotel X 

operations. 

65. Termination of the Leases and the F&B Agreement will also have significant reputational 

consequences and will irreparably harm and damage PNP's reputation as an innovator 

in the hospitality and entertainment industry as well as the reputation of its principals 

who have devoted their life to the PNP business. The Hotel X operations are critical to 

PNP's brand and reputation and a key driver in its ongoing business. 

66. These reputational consequences are aggravated by the manner in which the 

agreements were terminated and the restaurants were unceremoniously closed. The 

closure of Petros 82, which is a landmark restaurant for PNP and its principal Peter 

Eliopoulos, will have particularly damaging reputational impacts which will impact PNP's 

business. 

67. PNP is well known in the Greater Toronto Area and has earned an enviable reputation 

over its more than 38 years of operations - this reputation is critical to its success and 

would be irreparably harmed by PGH's actions. PNP's reputation is critical given that it 

is a philanthropic and community leader. Over the years, PNP has raised over 

$5,300,000 for various charities including Humber River Hospital Foundation, Sick Kids 

Hospital, Villa Charities, and the Helenic Heritage Foundation. 

68. The balance of convenience favours granting PNP the right to continue to operate the 

restaurants pursuant to the Leases and to continue providing food and beverage 

services pursuant to the F&B Agreement. The introduction of a new operator only 

weeks before Hotel X is to resume operations and host the National Hockey League has 

negatively impacted potential revenue and ongoing operationsand has eliminated PNP's 

ability to realize on its investment in Hotel X. Instead, PGH and Harlo Entertainment are 

securing the benefits of PNP's significant investment. 

I 

69. PNP's operations at Hotel X form a critical component of the company's brand and 

business and it has an interest as lessee in the Hotel X Premises. The Hotel X Premises 

are uniquely suited to the upscale environment, atmosphere. and clientele that PNP has 

created with respect to Petros82 and Maxx's Kitchen that cannot be replicated 
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elsewhere and cannot be adequately measured or remedied with an award of monetary 

damages. 

PNP has and will continue to suffer damages 

70. In the alternative, to the extent injunctive relief is not granted, PNP has and will continue 

to suffer damages as a result of PGH's bad faith conduct, misrepresentations as to the 

operations at Hotel X, its breach of contract, breach of duty of good faith and breach of 

the Commercial Tenancies Act. 

71. PNP seeks all amounts invested in the preparation and operation of Petros 82, Maxx's 

Kitchen, and the Facilities to the date of the purported termination and ongoing damages 

as PGH will have eliminated PNP's ability to operate the restaurants and the Facilities, 

generate revenue, and realize on its investment. 

72. PNP's investment will have been effectively lost, as will the revenue it would have 

earned until the end of the term of each agreement and renewal period and the revenue 

it would have earned in connection with the National Hockey Leaaue contract. It will also 

suffer reputational and other damages which cannot be compensated for. 

73. PNP pleads and relies upon Part IV of the Commercial Tenancies Act, RSO 1990, c L.7., 

sections 101 and 103 of the Courts of Justice Act, RSO 1990, c C.43, and Rules 40 and 

42.01 of the Rules of Civil Procedure, RRO 1990, Reg 194. 

74. PNP relies on the facts and allegations set out above for service outside of Ontario 

without leave, to the extent necessary, pursuant to Rules 17.02(a)(f)(i) and (p) of the 

Rules of Civil Procedure, RRO 1990, Reg 194: 

(a) the claim relates to real property in Ontario; 

(b) the claim relates to agreements made in Ontario, breached in Ontario, and 

governed by the law of Ontario; 

(c) PNP seeks an interim, interlocutory and permanent injunction based on breaches 

of contract committed in Ontario, related to real property in Ontario, and pursuant 

to Ontario legislation; and 

(d) 	PGH ordinarily carries on business in Ontario. 

CAN_DMS: \1 35088545 	 - 17- 
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75. 	PNP proposes that this action be tried in Toronto. 

July 20, 2020 

Amended AuIst 4, 2020 

Furtbef  Ame n ddS 3. 2020 Norton Rose Fulbright Canada LLP 
222 Bay Street, Suite 3000, P.O. Box 53 
Toronto, Ontario M5K 1 E7 Canada 

Randy Sutton LSO #: 50369C 
randy.sutton@nortonrosefulbright.com  
Andrea Brewer LSO#: 54215K 
andrea.brewer@nortonrosefulbright.com  
Erika Anschuet.z LSO #: 72120D 
erika.anschuetz@nortonrosefulbright.com  
Tel: +1 416.216.4000 
Fax: +1 416.216.3930 

Lawyers for the Plaintiff 
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 THIS IS EXHIBIT “B” TO THE AFFIDAVIT  
OF PETER ELIOPOULOS SWORN BEFORE 

ME VIA VIDEOCONFERENCE, THIS 25TH DAY 
OF SEPTEMBER, 2020. 

A Commissioner for taking Affidavits (or as may be) 
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 THIS IS EXHIBIT “C” TO THE AFFIDAVIT  
OF PETER ELIOPOULOS SWORN BEFORE 

ME VIA VIDEOCONFERENCE, THIS 25TH DAY 
OF SEPTEMBER, 2020. 

A Commissioner for taking Affidavits (or as may be) 
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Norton Rose Fulbright Canada LLP is a limited liability partnership established in Canada. 

Norton Rose Fulbright Canada LLP, Norton Rose Fulbright LLP, Norton Rose Fulbright Australia, Norton Rose Fulbright South Africa Inc and Norton Rose Fulbright US LLP are separate 
legal entities and all of them are members of Norton Rose Fulbright Verein, a Swiss verein. Norton Rose Fulbright Verein helps coordinate the activities of the members but does not itself 
provide legal services to clients. Details of each entity, with certain regulatory information, are at nortonrosefulbright.com. 
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Norton Rose Fulbright Canada LLP 
222 Bay Street, Suite 3000, P.O. Box 53 
Toronto, Ontario  M5K 1E7 Canada 

F: +1 416.216.3930 
nortonrosefulbright.com 

September 24, 2020 

Sent by Email 

Peter W. G. Carey 
Loopstra Nixon LLP 
Woodbine Place 
135 Queens Plate Drive, Suite 600 
Toronto ON  M9W 6V7 
 

 
 
Hotel X 

We write in response to your letter dated September 11, 2020, which enclosed a copy of a Bankruptcy 
Application dated September 2, 2020.   

The Bankruptcy Application is inaccurate and appears to have been filed for an improper purpose.  

As Christopher Lambert will be aware, 2505243 Ontario Ltd. is not in fact indebted to the operators of Hotel X for 
the amount he swears to in the supporting affidavit.  In fact, the operators of Hotel X refused to meet to reconcile 
the amounts owed.  Our client’s position remains that it is in fact owed funds by the operators of Hotel X as 
outlined in our previous letter. 2505243 Ontario Ltd. also has a claim for further damages in its pending court 
action (the Court Action). The affidavit of Mr. Lambert contains additional false statements. 

In relation to the purpose of the fling, the Bankruptcy Application appears to be a misguided and desperate 
attempt by the operators of Hotel X to try to foreclose the Court Action against Princess Gates GP Inc., in its 
capacity as general partner of Princes Gates Hotel Limited Partnership (PGH).  We assume that PGH will do 
whatever it can to avoid having the merits of the Court Action adjudicated given it’s egregious conduct.  

2505243 Ontario Ltd. had filed a Notice of Intention to Make A Proposal (NOI), which as you will know is a 
debtor in possession process under the Bankruptcy and Insolvency Act.  A proposal trustee has been appointed. 
The filing of the NOI will operate as a stay of the Bankruptcy Application and we will be filing a motion to seek 
necessary relief, including a charge and confirmation of the stay of proceedings, including the Bankruptcy 
Application. We are confirming a date on which we can appear before a Judge on the Commercial List and 
expect in the meantime that no action will be taken on the Bankruptcy Application this coming Monday. 

The NOI process is a public process. With the assistance of the proposal trustee and the Court, it will ensure that 
all of 2505243 Ontario Ltd.’s creditors are able to ultimately benefit from the advancement of the Court Action 
against PGH.  It is the unlawful and bad faith conduct of the operators of Hotel X that led to 2505243 Ontario 
Ltd.’s inability to pay its creditors in a timely manner in the first place, and as such, all creditors should be 
apprised of the status and steps being taken in the Court Action. 

We will move the Court Action forward quickly as part of this process. Your client has failed to respond to the 
Court Action which has now been pending for more than two months.  While we understand that applicable 
Court deadlines were suspended until recently, those deadlines now apply and need to be complied with.  We 
require PGH’s Statement of Defence within the timeframe provided for in the Rules of Court.  Please also advise 
of your earliest availability for the hearing of the motion for the Certificate of Pending Litigation in the next three 
weeks so that we can secure an attendance.   

It will be necessary to move the Court Action forward as quickly as possible so that all of the creditors who are 
impacted by the NOI process are fully able to assess the evidence of the bad faith conduct of the operators of 

 

Randy C. Sutton 
+1 416.216.4046 
randy.sutton@nortonrosefulbright.com 
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Peter W. G. Carey 
September 24, 2020 

2 CAN_DMS: \135538682\1 

Hotel X.  We therefore look forward to your co-operation, failing which we will ask for a timetable to be imposed 
by the Court.      

Yours very truly, 

   
 
Randy C. Sutton 

RCS/ra  

Copy to: Andrea Brewer, Erika Anschuetz, Jennifer Stam, Peter Choi - Norton Rose Fulbright Canada LLP 
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 THIS IS EXHIBIT “D” TO THE AFFIDAVIT  
OF PETER ELIOPOULOS SWORN BEFORE 

ME VIA VIDEOCONFERENCE, THIS 25TH DAY 
OF SEPTEMBER, 2020. 

A Commissioner for taking Affidavits (or as may be) 
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District of Ontario
Division No. 09 - Toronto
Court No. 31-2675288
Estate No. 31-2675288

In the Matter of the Notice of Intention to make a
proposal of:

2505243 Ontario Limited
Insolvent Person

KSV RESTRUCTURING INC.
Licensed Insolvency Trustee

Date of the Notice of Intention: September 24, 2020

CERTIFICATE OF FILING OF A NOTICE OF INTENTION TO MAKE A PROPOSAL
Subsection 50.4 (1)

I, the undersigned, Official Receiver in and for this bankruptcy district, do hereby certify that the aforenamed
insolvent person filed a Notice of Intention to Make a Proposal under subsection 50.4 (1) of the Bankruptcy and
Insolvency Act.

Pursuant to subsection 69(1) of the Act, all proceedings against the aforenamed insolvent person are stayed as of
the date of filing of the Notice of Intention.

Date: September 25, 2020, 15:20
E-File/Dépôt Electronique Official Receiver

151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902
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Endorsement of Mr. Justice Koehnen dated October 9, 2020 
 
 
From: Koehnen, Mr. Justice Markus (SCJ)  
Sent: October 9, 2020 6:09 PM 
To: Stam, Jennifer <jennifer.stam@nortonrosefulbright.com>; Sutton, Randy 
<randy.sutton@nortonrosefulbright.com>; Choi, Peter <peter.choi@nortonrosefulbright.com>; 
Jeff.Larry@paliareroland.com; Bobby Kofman <bkofman@ksvadvisory.com>; Carey, Peter 
<pcarey@loonix.com>; Lambert, Thomas <tlambert@loonix.com> 
Subject: Re: In the Matter of a Notice of Intention to Make a Proposal of 2505243 Ontario Limited: 
Estate Number 31-2675288 
 
Counsel:    

Jennifer Stam, Randy Sutton, and Peter Tae-Min Choi for 2505243 Ontario Limited  

Jeffrey Larry for the Proposal Trustee, KSV Restructuring Inc.  

Peter Carey, Thomas P. Lambert for Princes Gates GP Inc. et al.   

This email constitutes my endorsement arising out of today’s hearing and should be 
placed into the court file.  

The moving party, 2505243 Ontario Limited (the “Company”) brings an urgent 
motion to stay a bankruptcy application commenced by, among others, the operator 
of Hotel X Toronto.  For the reasons set out below, I grant the relief the Company 
seeks and allow its Notice of Intention to proceed.  

The Company leased and operated two restaurants in Hotel X and provided other 
food and beverage services to the hotel.  Disputes arose between the two.    

The Company was able to operate at the hotel for between one and two years before 
the hotel was shut down in March 2020 by virtue of the Covid 19 pandemic.  On 
July 2, 2020, shortly before the hotel was scheduled to host NHL teams, Hotel X 
terminated the agreements under which the Company operated its facilities at the 
hotel.  

On July 20, 2020, the Company commenced an action against Hotel X.  On 
September 9, 2020 Hotel X and five other creditors commenced a bankruptcy 
application against the Company.  For all intents and purposes, Hotel X is the driving 
force behind the bankruptcy application.    The remaining five creditors are relatively 
small and have total claims of approximately $100,000.    

On September 24, 2020 the Company filed a Notice of Intention pursuant to section 
50.4 of the BIA.  

93



The Company submits that its Notice of Intention stayed the bankruptcy application.  
Hotel X disagrees.  Both have pointed to conflicting authorities about the extent to 
which a Notice of Intention does or does not stay a bankruptcy application.  I do not 
need to decide that issue on today’s motion.  

Regardless of the effect of a Notice of Intention on a bankruptcy application, section 
43 (11) of the BIA allows the court to stay a bankruptcy application “for other 
sufficient reason.”  In my view there is sufficient reason to stay the bankruptcy 
application on the facts of this case.  

Counsel for Hotel X candidly admitted that it commenced the bankruptcy 
application because it found itself to be a defendant in what is described as an 
unmeritorious action by the Company.  Whether that action is meritorious or not is, 
however, not really an issue for Hotel X to decide.  On my view of the record, Hotel 
X commenced the application for the collateral purpose of putting an end to the 
litigation, not to protect any legitimate creditor interest.  

The most solid asset of the Company is approximately $30,000 in cash.  A 
bankruptcy will swallow more than that in costs.    

The other assets of the company include the claim against Hotel X and a receivable  
of $1,246,000 that the Company says Hotel X owes it.  

There is a further asset listed on the books of the Company of property, plant and 
equipment recorded at a cost of $6,983,000.  It appears that all of those assets are 
located at Hotel X and reflect the cost of building out the restaurants and food and 
beverage facilities at the hotel.  Counsel for Hotel X notes that the leases between 
the hotel and the Company provide that the assets belong to the hotel once they have 
been installed.     

As a practical matter, the only potential assets beyond the $30,000 and cash that are 
available to pursue in a bankruptcy are assets that would have to be claimed from 
Hotel X.  Hotel X also asserts significant claims against the Company which would 
make it a major creditor in a bankruptcy.  

In these circumstances, the only plausible motive for Hotel X to bring a bankruptcy 
application against a company with $30,000 cash but many claims against the hotel, 
would be to put an end to such claims.  That is not a legitimate use of the bankruptcy 
powers the BIA provides.  
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A Notice of Intention holds a much better promise of pursuing claims against Hotel 
X which would create a pool of assets to distribute among creditors.  I appreciate 
that parties related to the Company may also be creditors of the Company and may 
in fact carry the day when it comes to approving a Notice of Intention.  Given 
however that there are only $30,000 in assets otherwise available, the prejudice to 
non-arms length creditors if that occurs is nonexistent.  The costs of a bankruptcy 
swallow the $30,000 in any event as a result of which there is nothing to distribute 
to creditors.  The only possibility of a creditor distribution will arise out of whatever 
claims the company has against Hotel X.   

 Allowing the Notice of Intention to continue causes no prejudice to any of the 
creditors.  Hotel  X has no legitimate basis for using bankruptcy powers to avoid 
litigation against it.  If the litigation is without merit, the litigation process gives 
Hotel X numerous mechanisms to protect itself against unmeritorious 
litigation.  Remedies for unmeritorious litigation should be pursued using the 
mechanisms available in civil litigation, not by using bankruptcy as a tool quash 
litigation.  

Given that I heard no submissions about the form of the order during argument today, 
I have not signed the draft order submitted.  I leave it to the parties to agree to the 
form and content of an order.  If the parties are unable to be, they can email me 
directly for a short case conference to resolve the issue.    

The underlying litigation between the parties also calls for case management.  I 
would invite the parties to discuss amongst themselves how best to address that 
litigation.  If the parties are unable to agree, I will make myself available at any time 
for a case conference at 8:30 in the morning or after 4:30 in the afternoon.  Any party 
can mail me directly for a case conference to address how the disputes between them 
should be resolved.    

 
Justice Markus Koehnen 
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Estate/Court File No.: 31-2675288 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

IN BANKRUPTCY AND INSOLVENCY 
(COMMERCIAL LIST) 

THE HONOURABLE 

 

JUSTICE KOEHNEN 

) 
) 
) 
) 

TUESDAY, THE 20TH  

 

DAY OF OCTOBER, 2020 

 

 
 

IN THE MATTER OF THE NOTICE OF INTENTION  
TO MAKE A PROPOSAL OF 2505243 ONTARIO LIMITED  

OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 

 
ORDER 

(Extension, Administration Charge and DIP Lender’s Charge) 

THIS MOTION, made by 2505243 Ontario Limited (the Debtor) for an order, among 

other things, extending the time for the Debtor to file a proposal pursuant to the Bankruptcy and 

Insolvency Act, R.S.C. 1985, c. B-3, as amended (the BIA); granting an Administration Charge 

(defined below); and the DIP Lender’s Charge (defined below) was heard this day virtually via 

Zoom videoconference as a result of the COVID 19 pandemic.   

ON READING the affidavit of Peter Eliopoulos sworn October 16, 2020 (the Eliopolous 

Affidavit), the second report of KSV Restructuring Inc., in its capacity as proposal trustee (in 

such capacity, the Proposal Trustee) dated October , 2020 (the Second Report), and on 

hearing the submissions of counsel for the Debtor, the Proposal Trustee and those other parties 

present, no one else appearing although duly served as evidenced by the Affidavit of Service of 

Gianni Bianchi sworn October 16, 2020, filed; 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Motion Record in respect of this 

motion and the Second Report is hereby abridged and validated so that this motion is properly 

returnable today and hereby dispenses with further service thereof. 
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EXTENSION OF TIME TO FILE A PROPOSAL 

2. THIS COURT ORDERS that pursuant to section 50.4(9) of the BIA, the time for the 

Debtor to file a proposal with the Official Receiver be and is hereby extended to December 8, 

2020.   

ADMINISTRATION CHARGE 

3. THIS COURT ORDERS that the Proposal Trustee, counsel to the Proposal Trustee and 

counsel to the Debtor shall be entitled to the benefit of and are hereby granted a charge (the 

Administration Charge) on all of the Debtor’s current and future assets, undertakings, 

properties of every nature and kind whatsoever, and wherever situate including all proceeds 

thereof (the Property), which charge shall not exceed an aggregate amount of $100,000 as 

security for their professional fees and disbursements, incurred at their standard rates and 

charges, both before and after the granting of this Order in respect of these proceedings.  The 

Administration Charge shall have the priority set out in paragraphs 8 and 10 hereof. 

DIP FINANCING AND DIP LENDER’S CHARGE 

4. THIS COURT ORDERS that the Debtor is hereby authorized and empowered to borrow 

monies (Post-Filing Advances) from Peter and Paul’s Gifts Limited (in such capacity, the DIP 

Lender) pursuant to the  DIP Term Sheet (as defined in and attached to the Second Report) in 

order to finance the Debtor’s restructuring proceedings substantially in accordance with the 

cash flow budget attached to the Second Report (the Cash Flow). 

5. THIS COURT ORDERS that pursuant to section 50.6 of the BIA, the DIP Lender shall be 

entitled to the benefit of and is hereby granted a charge (the DIP Lender’s Charge) on the 

Property, which DIP Lender’s Charge shall secure only advances made to the Debtor under the 

DIP Term Sheet after this Order is made as well as any accrued and unpaid interest and 

professional fees of counsel to the DIP Lender. 

6. THIS COURT ORDERS that, notwithstanding any other provision of this Order or the 

provisions of section 69 of the BIA:  

(a) the DIP Lender may take such steps from time to time as it may deem necessary 

or appropriate to file, register, record or perfect the DIP Lender’s Charge;  
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(b) the foregoing rights and remedies of the DIP Lender shall be enforceable against 

any receiver, receiver and manager, interim receiver or trustee in bankruptcy of 

the Debtor or the Property. 

VALIDITY AND PRIORITY OF CHARGES 

7. THIS COURT ORDERS that the priorities of the Administration Charge and DIP 

Lender’s Charge, as among them, shall be as follows: 

(a) First: Administration Charge (to the maximum amount of $100,000); and 

(b) Second: DIP Lender’s Charge. 

8. THIS COURT ORDERS that the filing, registration or perfection of the Administration 

Charge and the DIP Lender’s Charge (collectively, the Charges) shall not be required, and that 

the Charges shall be valid and enforceable for all purposes, including as against any right, title 

or interest filed, registered, recorded or perfected subsequent to the Charges coming into 

existence, notwithstanding any such failure to file, register, record or perfect. 

9. THIS COURT ORDERS that each of the Charges shall constitute a charge on the 

Property and the Charges shall rank ahead in priority to all other security interests, trusts, liens, 

charges and encumbrances claims of secured creditors, statutory or otherwise (collectively, 

Encumbrances) in favour of any person but subject to sections 14.06(7) and 81.3(1) of the BIA 

and any properly perfected purchase money security interests in existence and in priority to 

advances already made under the DIP Term Sheet as at the time of this Order or any valid 

priority lien held by the Ministry of Finance in respect of its PPR registration (as defined and 

described in the Eliopoulos Affidavit). 

10. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as 

may be approved by this Court, the Debtor shall not grant any Encumbrances over any Property 

that rank in priority to, or pari passu with, any of the Charges, unless the Debtor also obtains the 

prior written consent of the beneficiaries of the applicable Charges or further Order of this Court. 

11. THIS COURT ORDERS that the Charges shall not be rendered invalid or unenforceable 

and the rights and remedies of the chargees entitled to the benefit of the Charges (collectively, 

the Chargees) thereunder shall not otherwise be limited or impaired in any way by (a) the 

pendency of these proceedings and the declarations of insolvency (expressly or impliedly) made 
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herein; (b) any application(s) for bankruptcy order(s) issued pursuant to the BIA, or any 

bankruptcy order made pursuant to such application(s); (c) the filing of any assignments for the 

general benefit of creditors made or deemed to have been made pursuant to the BIA; (d) the 

provisions of any federal or provincial statutes; or (e) any negative covenants, prohibitions or 

other similar provisions with respect to borrowings, incurring debt or the creation of 

Encumbrances, contained in any existing loan documents, lease, sublease, offer to lease or 

other agreement (collectively, an Agreement) which binds the Debtor, and notwithstanding any 

provision to the contrary in any Agreement: 

(a) the creation of the Charges or the execution, delivery, perfection, registration or 

performance in connection thereof shall not create or be deemed to constitute a 

breach by the Debtor of any Agreement to which it is a party; and 

(b) the payments made by the Debtor pursuant to this Order and the granting of the 

Charges, do not and will not constitute preferences, fraudulent conveyances, 

transfers at undervalue, oppressive conduct, or other challengeable or voidable 

transactions under any applicable law. 

12. THIS COURT ORDERS that the Charges created by this Order over leases of real 

property in Canada shall only be a charge in the Debtor’s interest in such real property leases. 

RECOGNITION 

13. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States, to give 

effect to this Order and to assist the Debtor, the Proposal Trustee and their respective agents in 

carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies 

are hereby respectfully requested to make such orders and to provide such assistance to the 

Debtor and to the Proposal Trustee, as an officer of this Court, as may be necessary or 

desirable to give effect to this Order, to grant representative status to the Proposal Trustee in 

any foreign proceeding, or to assist the Debtor and the Proposal Trustee and their respective 

agents in carrying out the terms of this Order. 
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