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ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

BETWEEN: 
 

BUDUCHNIST CREDIT UNION LIMITED 

Applicant 

- and - 

 

2321197 ONTARIO INC., CARLO DEMARIA, SANDRA DEMARIA,  
2321198 ONTARIO INC., SASI MACH LIMITED and VICAR HOMES LTD. 

Respondents 

 
NOTICE OF MOTION 

(Approval and Vesting Order for the Elm Grove Property) 

KSV Kofman Inc. (“KSV”), in its capacity as court-appointed receiver and manager (the 

“Receiver”) of certain real property as described below, will make a motion to a judge presiding 

over the Commercial List on Friday, March 29, 2019, at 10:00 a.m., or as soon after that time as 

the motion can be heard, at 330 University Avenue, Toronto, Ontario. 

THE PROPOSED METHOD OF HEARING: The motion is to be heard orally. 

THE MOTION IS FOR: 

1. an order substantially in the form attached hereto as Schedule “A”, inter alia: 
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(a) if necessary, abridging the time for service and filing of this Notice of Motion and 

the Motion Record of the Receiver, and dispensing with service on any person other 

than those served; 

(b) approving the proposed transaction (the “Transaction”) with Sutharsanan 

Nageswaran and Sukanya Sutharsanan (collectively, the “Purchasers”) for the sale 

of the property located at 87 Elm Grove, Richmond Hill, Ontario (the “Elm Grove 

Property”), pursuant to an Agreement of Purchase and Sale between the Receiver 

and the Purchasers (the “APS”);  

(c) vesting the Elm Grove Property in the Purchasers free and clear of all claims and 

encumbrances; 

(d) approving the Occupancy Agreement for the Cottage Property (as those terms are 

defined below) and granting possession of the Cottage Property to the Receiver and 

a writ of possession in favour of the Receiver upon confirmation by the Receiver 

that it has provided to the occupants a notice to vacate the property; and 

2. such further and other relief that the Receiver may request and this Honourable Court may 

consider just. 
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THE GROUNDS FOR THE MOTION ARE: 

The Properties under Receivership 

1. Pursuant to orders of the Court made on November 13, 2018, KSV was appointed as 

Receiver of the Elm Grove Property (the “Receivership Order”) and as interim receiver of the 

property at 46 Puccini Drive, Richmond Hill, Ontario (the “Puccini Property”).   

2. On December 4, 2018, the interim receivership of the Puccini Property was converted to a 

receivership.   

3. On January 17, 2019, the Receivership Order was amended for a second time to include 

the property at 6216 Fifth Line, Egbert, Ontario (the “Cottage Property”). 

4. The aforesaid orders were granted on application made by Buduchnist Credit Union 

Limited (“BCU”), which holds mortgages on each of the three properties. 

The Elm Grove Property 

5. The Elm Grove Property is comprised of land and a new vacant residential home which is 

only partially constructed.  2321197 Ontario Inc. (“197”) is the registered owner of the Elm Grove 

Property.  Carlo Demaria is listed as the sole director and officer of 197.  

6. Pursuant to a Court order made on December 4, 2018 (the “Sale Process Order”), the 

Receiver was authorized to engage Re/Max Realtron Realty Inc. (“ReMax”) as the listing agent 

for the Elm Grove Property and to carry out the sale process (“Sale Process”) described in the 

Receiver’s First Report to Court dated November 28, 2018. 
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7. The Sale Process was conducted in accordance with the Sale Process Order.  Since the 

listed of the Elm Grove Property for sale in December 2018, there have been 34 showings and four 

offers submitted for the property.  The Purchasers’ offer was the highest offer submitted in the 

100-day listing period. 

The APS 

8. The APS is in the form of a standard Ontario Real Estate Association Agreement of 

Purchase and Sale, a summary of which is as follows: 

 Purchaser:  the Purchasers are residential home buyers who intend to complete the 

construction of the Elm Grove Property and occupy the residential home once 

complete; 

 Purchase Price: $1.75 million; 

 Deposit: the Purchasers have paid a deposit of $75,000 which is being held in ReMax’s 

trust account pending closing of the Transaction; 

 Representations and Warranties: consistent with the standard terms of a receivership 

transaction, i.e. on an “as is, where is” basis, with limited representations and 

warranties; 

 Closing Date: within 20 business days following Court approval, should the Court grant 

the proposed Approval and Vesting Order;  
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 Material Conditions: the only material condition precedent is the Court’s issuance of 

the proposed Approval and Vesting Order.  All other conditions in favour of the 

Purchasers have been waived by them. 

9. The Receiver recommends that the Court approve the APS and the Transaction for the 

following reasons: 

(a) the Receiver undertook commercially reasonable steps to market and sell the Elm 

Grove Property in accordance with the Sale Process Order, including retaining 

ReMax as the listing agent; 

(b) the purchase price under the Transaction is the highest of the four offers received 

since the Elm Grove Property was listed in December 2018 and, according to 

ReMax, is consistent with the market value of comparable homes in the Richmond 

Hill area once adjusted for the construction costs-to-complete and the uncertainty 

of a buyer taking on a partially completed home; 

(c) in the Receiver’s view, the 100-day listing period and 34 showings reflect that the 

market has been thoroughly canvassed and that further time spent listing the Elm 

Grove Property is unlikely to enhance value; 

(d) given the unique attributes of the Elm Grove Property, being a partially constructed 

residential home for which the Receiver has incurred substantial costs to preserve, 

the proposed Transaction eliminates the risk of further costs being incurred if the 

Elm Grove Property were to continue to be exposed to the elements should the 

listing period continue for a potentially prolonged period; 
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(e) the Transaction contemplates a closing date of up to 20 days following Court 

approval, should such approval be granted.  Accordingly, the Transaction can be 

completed expeditiously, which will avoid property taxes, professional fees and 

other costs that would otherwise continue to accrue for the duration of the listing 

period; 

(f) ReMax is a reputable and qualified realtor with substantial experience selling 

homes in the Richmond Hill area.  ReMax has recommended that the Transaction 

be completed forthwith; and 

(g) Mr. DeMaria’s counsel has advised that he does not oppose the Transaction on the 

basis that the proceeds of sale, net of HST, will not be distributed without further 

order of the Court.   

10. Subject to Court approval, the Receiver intends to complete the Transaction and retain the 

net proceeds therefrom pending further Court order. 

The Cottage Property 

11. The Receiver is presently finalizing the terms of an Occupancy Agreement with the 

occupants of the Cottage Property, which will be subject to a condition in the Receiver’s favour 

that it will obtain an order of the Court: (a) approving the agreement; and (b) granting possession 

of the property to the Receiver and a writ of possession in favour of the Receiver upon confirmation 

by the Receiver that it has provided to the occupants a notice to vacate the property as described 

therein. 
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Other Grounds 

12. Rules 2.03, 3.02, 16.01 and 37 of the Rules of Civil Procedure (Ontario). 

13. Such further and other grounds as counsel may advise and this Honourable Court may 

permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE HEARING 
OF THE MOTION: 

1. The Fourth Report of KSV dated March 22, 2019. 

2. Such further and other material as counsel may advise and this Honourable Court may 

permit. 

 

March 22, 2019 CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, ON  M2N 7E9 
 
George Benchetrit 
Tel: (416) 218-1141 
Fax: (416) 218-1841 
Email: george@chaitons.com  
 
Lawyers for KSV Kofman Inc., in its 
capacity as Court-Appointed Receiver 

TO: SERVICE LIST  
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Court File No. CV-18-00608356-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

THE HONOURABLE ) FRIDAY, THE 29TH  
 )
MR. JUSTICE PENNY ) DAY OF MARCH, 2019
 
BETWEEN: 

BUDUCHNIST CREDIT UNION LIMITED 

Applicant 

- and - 

 

2321197 ONTARIO INC., CARLO DEMARIA, SANDRA DEMARIA,  
2321198 ONTARIO INC., SASI MACH LIMITED and VICAR HOMES LTD. 

 

Respondents 

APPROVAL AND VESTING ORDER 

This motion, made by KSV Kofman Inc., in its capacity as court-appointed receiver and 

manager (the “Receiver”) of certain real property including the real property located at 87 Elm 

Grove, Richmond Hill, Ontario and legal described in Schedule A hereto (the “Elm Grove 

Property”), for an order approving the proposed transaction (the “Transaction”) for the sale of 

the Elm Grove Property to Sutharsanan Nageswaran and Sukanya Sutharsanan (collectively, the 

“Purchasers”) pursuant to an Agreement of Purchase and Sale (the “Sale Agreement”) and 

appended to the Fourth Report of the Receiver dated March ●, 2019 (the “Report”), and vesting 

in the Purchasers the Elm Grove Property, was heard this day at 330 University Avenue, 

Toronto, Ontario. 

ON READING the Report and on hearing the submissions of counsel for the Receiver, 

no one appearing for any other person on the service list, although properly served as appears 

from the affidavit of ●sworn March ●, 2019, filed: 



 

Doc#4425495v1 

- 2 -

1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, and 

the execution of the Sale Agreement by the Receiver is hereby authorized and approved, with 

such minor amendments as the Receiver may deem necessary.  The Receiver is hereby 

authorized and directed to take such additional steps and execute such additional documents as 

may be necessary or desirable for the completion of the Transaction and for the conveyance of 

the Elm Grove Property to the Purchasers. 

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser substantially in the form attached as Schedule B hereto (the 

“Receiver's Certificate”), all of the right, title and interest of 2321197 Ontario Inc. (“197”) in 

and to the Elm Grove Property shall vest absolutely in the Purchasers free and clear of and from 

any and all security interests (whether contractual, statutory, or otherwise), hypothecs, 

mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, 

executions, levies, charges, or other financial or monetary claims, whether or not they have 

attached or been perfected, registered or filed and whether secured, unsecured or otherwise 

(collectively, the “Claims”, including (i) any encumbrances or charges created by the Order of 

Justice Wilton-Siegel dated November 13, 2018; (ii) all charges, security interests or claims 

evidenced by registrations pursuant to the Personal Property Security Act (Ontario); and (iii) 

those Claims listed on Schedule C hereto (all of which are collectively referred to as the 

“Encumbrances”), and for greater certainty, this Court orders that all of the Encumbrances 

affecting or relating to the Elm Grove Property are hereby expunged and discharged as against 

the Elm Grove Property. 

3. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

Land Titles Division of York Region of an Application for Vesting Order in the form prescribed 

by the Land Titles Act and/or the Land Registration Reform Act, the Land Registrar is hereby 

directed to enter the Purchaser as the owner of the subject real property identified in Schedule A 

hereto in fee simple, and is hereby directed to delete and expunge from title to the real property 

all of the Claims listed in Schedule C hereto. 

4. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Elm Grove Property shall stand in the place and 

stead of the Elm Grove Property, and that from and after the delivery of the Receiver's 

Certificate all Claims and Encumbrances shall attach to the net proceeds from the sale of the Elm 
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Grove Property with the same priority as they had with respect to the Elm Grove Property 

immediately prior to the sale, as if the Elm Grove Property had not been sold and remained in the 

possession or control of the person having that possession or control immediately prior to the 

sale. 

5. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of 

the Receiver's Certificate, forthwith after delivery thereof. 

6. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings;  

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of 198 and any bankruptcy 

order issued pursuant to any such applications; and  

(c) any assignment in bankruptcy made in respect of 198; 

the vesting of the Elm Grove Property in the Purchaser pursuant to this Order shall be binding on 

any trustee in bankruptcy that may be appointed in respect of 198 and shall not be void or 

voidable by creditors of 198, nor shall it constitute nor be deemed to be a fraudulent preference, 

assignment, fraudulent conveyance, transfer at undervalue, or other reviewable transaction under 

the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or provincial 

legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to any 

applicable federal or provincial legislation. 

7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada to give effect to this Order and 

to assist the Receiver and its agents in carrying out the terms of this Order.  All courts, tribunals, 

regulatory and administrative bodies are hereby respectfully requested to make such orders and 

to provide such assistance to the Receiver, as an officer of this Court, as may be necessary or 

desirable to give effect to this Order or to assist the Receiver and its agents in carrying out the 

terms of this Order. 

 

       ____________________________________ 
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Schedule A – Elm Grove Property 

 
PIN: 03199-0011 (LT) 

Property 
Description: 

PCL 7-1 SEC M1563; LT 7 PL M1563; Town of Richmond Hill 

Address: 87 Elm Grove Drive 
Richmond Hill, ON L4E 2W8 
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Schedule B – Form of Receiver’s Certificate 

Court File No. CV-18-00608356-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

BETWEEN: 

 

BUDUCHNIST CREDIT UNION LIMITED 

Applicant 

- and - 

 
2321197 ONTARIO INC., CARLO DEMARIA, SANDRA DEMARIA,  

2321198 ONTARIO INC., SASI MACH LIMITED and VICAR HOMES LTD. 

Respondents 

RECEIVER’S CERTIFICATE 

RECITALS 

A. Pursuant to an Order of the Honourable Justice Penny of the Ontario Superior Court of 

Justice (the “Court”) dated December 4, 2016, KSV Kofman Inc. was appointed as receiver of 

the real property located at 87 Elm Grove Drive, Richmond Hill, Ontario (the “Elm Grove 

Property”).  

B. Pursuant to an Order of the Court dated March 29, 2019, the Court approved the 

Agreement of Purchase and Sale dated February ●, 2019 (the “Sale Agreement”) between the 

Receiver and Sutharsanan Nageswaran and Sukanya Sutharsanan (collectively, the 

“Purchasers”) and provided for the vesting in the Purchaser of all of the right, title and interest 

of 2321197 Ontario Inc. (“197”) in and to the Elm Grove Property, which vesting is to be 

effective with respect to the Elm Grove Property upon the delivery by the Receiver to the 

Purchasers of a certificate confirming (i) the payment by the Purchaser of the purchase price for 

the Elm Grove Property; and (ii) the transaction has been completed to the satisfaction of the 

Receiver. 
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C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 

the Sale Agreement. 

THE RECEIVER CERTIFIES the following: 

1. The Purchasers have paid and the Receiver has received the purchase price for the Elm 

Grove Property payable on the closing date pursuant to the Sale Agreement; and 

2. The Transaction has been completed to the satisfaction of the Receiver. 

This Certificate was delivered by the Receiver at ________ [TIME] on _______ [DATE]. 

  

 

 KSV Kofman Inc., in its capacity as Court-
Appointed Receiver 

  Per:  

   Name:  

   Title:  
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Schedule C – Claims to be deleted and expunged from title to Real Property 

 

Instrument # Registration Date Instrument 

YR2427027 2016/02/05 Charge (Buduchnist Credit Union Limited) 

YR2897648 2018/11/15 Application to Register Court Order 
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COURT FILE NO: CV-18-00608356-00CL 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

BETWEEN: 

BUDUCHNIST CREDIT UNION LIMITED 
 

Applicant 
 

- and - 
 

2321197 ONTARIO INC., CARLO DEMARIA, SANDRA DEMARIA, 
2321198 ONTARIO INC., SASI MACH LIMITED AND VICAR HOMES LTD. 

 
Respondents 

FOURTH REPORT OF KSV KOFMAN INC. 
AS RECEIVER AND MANAGER 

 
MARCH 22, 2019 

1.0 Introduction 

1. This report (“Report”) is filed by KSV Kofman Inc. (“KSV”) as receiver and manager 
(the “Receiver”) of certain real property as described below.   

2. Pursuant to orders of the Ontario Superior Court of Justice (Commercial List) (the 
“Court”) made on November 13, 2018, KSV was appointed as Receiver of the property 
at 87 Elm Grove Avenue, Richmond Hill, Ontario (the “Elm Grove Property”) (the 
“Receivership Order”) and as interim receiver of the property at 46 Puccini Drive, 
Richmond Hill, Ontario (the “Puccini Property”).  On December 4, 2018, the interim 
receivership of the Puccini Property was converted to a receivership.  On January 17, 
2019, the Receivership Order was amended for a second time to include the property 
at 6216 Fifth Line, Egbert, Ontario (the “Cottage Property”) (the “Second Amended 
and Restated Receivership Order”)1.  A copy of the Second Amended and Restated 
Receivership Order is attached as Appendix “A”.  The aforesaid orders were granted 
on application made by Buduchnist Credit Union Limited (“BCU”), which holds 
mortgages on the three properties. 

                                                
1 The Second Amended and Restated Receivership Order also provides for KSV’s appointment as Receiver over a 
property at 211 Woodland Acres Crescent, Vaughan, Ontario.  Enforcement of the Second Amended and Restated 
Receivership Order over this property is currently stayed. 
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3. The principal purpose of these proceedings is for the Receiver to maximize value by 
realizing on the properties subject to the Second Amended and Restated 
Receivership Order.     

1.1 Purposes of this Report 

1. The purposes of this Report are to: 

a) provide background information and a status update in respect of the properties 
subject to these receivership proceedings; 

b) summarize the steps taken by the Receiver to sell the Elm Grove Property; 

c) summarize a proposed transaction (the “Transaction”) with Sutharsanan 
Nageswaran and Sukanya Sutharsanan (jointly, the “Purchaser”) for the Elm 
Grove Property pursuant to an Agreement of Purchase and Sale dated February 
7, 2019 between the Receiver and the Purchaser (the “APS”); 

d) provide the basis for the Receiver’s recommendation that the APS and the 
Transaction be approved by this Honourable Court; and 

e) recommend that the Court issue an order, inter alia, approving the APS and the 
Transaction and vesting title to the Elm Grove Property in the Purchaser on 
closing of the Transaction. 

1.2 Currency 

1. All currency references in this Report are to Canadian dollars. 

2.0 Background 

2.1 Elm Grove Property 

1. The Elm Grove Property is comprised of land and a new vacant residential home 
which is only partially constructed.  2321197 Ontario Inc. (“197”) is the registered 
owner of the Elm Grove Property.  Carlo Demaria is listed as the sole director and 
officer of 197.   

2. BCU holds a charge/mortgage against the Elm Grove Property securing the principal 
amount of $2.2 million.  There are no other mortgages registered against the Elm 
Grove Property.   

3. Immediately following its appointment, the Receiver took steps recommended by a 
contractor to “winterize” and safeguard the Elm Grove Property and prepare it for sale.  
As at the date of this Report, BCU has funded $45,000 to the Receiver to take these 
steps and to fund the costs of these proceedings as it relates to the Elm Grove 
Property.  The Receiver has issued Receiver’s Certificates evidencing these 
advances.    
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4. Prior to these proceedings, the Elm Grove Property was subject to an Agreement of 
Purchase and Sale dated May 19, 2017 between Vicar Homes Ltd.2, as vendor, and 
Sylvia Conforti (“Conforti”), as purchaser, which was scheduled to close on June 1, 
2018 and later extended to October 1, 2018.  The vendor failed to complete 
construction of the home and the transaction with Conforti failed to close.   

5. Pursuant to Paragraph 3(j) of the Receivership Order, the Receiver was expressly 
empowered and authorized, without further approval of the Court, to: (a) sell and 
convey the Elm Grove Property pursuant to the agreement with Conforti, subject to 
monetary adjustments and such amendments as the Receiver may deem appropriate; 
or (b) negotiate and enter into a new agreement for the sale of the Elm Grove 
Property, on terms acceptable to the Receiver, and sell and convey the Elm Grove 
Property to Conforti pursuant to such sale agreement.   

6. Notwithstanding its efforts to enter into a transaction with Conforti at the outset of 
these proceedings, the Receiver and Conforti were unable to agree on a purchase 
price for the Elm Grove Property.  Accordingly, the Receiver took steps to list the 
property for sale, subject to Court approval. 

7. Pursuant to a Court order made on December 4, 2018 (the “Sale Process Order”), the 
Receiver was authorized to engage Re/Max Realtron Realty Inc. (“ReMax”) as the 
listing agent for the Elm Grove Property and to carry out the sale process (“Sale 
Process”) described in the Receiver’s First Report to Court dated November 28, 2018.      

2.2 Puccini Property 

1. The Puccini Property is a residential home in Richmond Hill, Ontario.  2321198 
Ontario Inc. (“198”) is the registered owner of the Puccini Property.  Mr. Demaria is 
listed as the sole director and officer of 198.  

2. BCU holds a charge/mortgage against the Puccini Property securing the principal 
amount of $2.5 million.  There are no other mortgages registered against the Puccini 
Property.   

3. There is an order registered against the Puccini Property issued by the Court dated 
May 6, 2015 in a proceeding commenced under Brampton Court File No. CV-15-
2110-00 by Trade Capital Finance Corp. (“Trade Capital”) against various defendants, 
including Mr. Demaria and certain corporations (other than 198) with which 
Mr. Demaria is alleged to have been involved (the “Mareva Order”). 

4. As at the date of this Report, BCU has advanced $20,000 to the Receiver to fund the 
costs of these proceedings and sundry expenses for the general upkeep of the Puccini 
Property.  The Receiver has issued Receiver’s Certificates evidencing these 
advances. 

5. On February 27, 2019, the Court approved a transaction for the sale of the Puccini 
Property to one of its occupants, Mr. Saad (the “Puccini Transaction”).  The Puccini 
Transaction contemplated a closing date of March 6, 2019, which has since been 
extended to March 29, 2019.  As part of the extension, the Receiver required that 
Mr. Saad fund an additional non-refundable deposit of $15,000 and a per diem of 

                                                
2 Carlo Demaria is listed as a Director and the President of Vicar Homes Ltd. 
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$1,000 for the extension period.  These amounts were paid to the Receiver on 
March 21, 2019.  The Receiver will be filing a certificate with the Court upon the 
closing of the Puccini Transaction.         

2.3 Cottage Property 

1. The Cottage Property is a residential cottage in Egbert, Ontario.  Carlo Demaria and 
Sandra Demaria are the registered owners of the Cottage Property.   

2. BCU holds a charge/mortgage against the Cottage Property securing the principal 
amount of $317,240.  There are no other mortgages registered against the Cottage 
Property; however, the Mareva Order was registered against the Cottage Property on 
June 18, 2015. 

3. As at November 1, 2018, the indebtedness owing to BCU secured by the Cottage 
Property was $179,083, plus interest and costs which continue to accrue.   

4. As at the date of this Report, BCU has advanced $5,000 to the Receiver to fund the 
costs of these proceedings in connection with the Cottage Property.  The Receiver 
has issued a Receiver’s Certificate evidencing this advance. 

5. On January 29, 2019, Mr. DeMaria filed a Notice of Appeal with respect to the Second 
Amended and Restated Receivership Order as it relates to the appointment of the 
Receiver over the Cottage Property.    

6. There are presently two occupants (who are arm’s length to Mr. DeMaria) renting the 
Cottage Property on a month-to-month basis.  The Receiver understands that these 
occupants have been renting the Cottage Property for approximately eight years and 
are paying monthly rent of $1,100.  The Receiver has been advised that there is no 
formal occupancy agreement pursuant to which the occupants have occupied the 
Cottage Property.     

7. The Receiver is presently finalizing the terms of an Occupancy Agreement between 
the occupants and the Receiver (the “Occupancy Agreement”).  Pursuant to the 
Occupancy Agreement, inter alia, the occupants will pay monthly rent to the Receiver 
for the period commencing January 17, 2019 (i.e. the date of the Receiver’s 
appointment).  The occupants have been paying and will continue to pay telephone, 
utility and other charges and expenses billed directly to the Cottage Property other 
than property taxes, which Mr. Demaria has kept current.   

8. Rent through March 31, 2019 has been paid by the occupants – Mr. DeMaria’s 
counsel has advised that rent from the date of receivership to March 31, 2019 is in 
the process of being paid to the Receiver – this amount is expected to be on deposit 
in the Receiver’s account on or around March 22, 2019.  The Receiver has advised 
counsel to Mr. DeMaria that post-filing rent paid to the Receiver will be held pending 
the outcome of his appeal.  

9. The Receiver recently arranged for an appraiser to attend at the Cottage Property in 
order to finalize an appraisal, which has since been provided to the Receiver.        
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3.0 Sale Process 

1. The Sale Process was approved pursuant to the Sale Process Order, a copy of which 
is attached as Appendix “B”.  A summary of the Sale Process is as follows: 

a) in December, 2018, Re/Max was retained as the listing agent to market the Elm 
Grove Property on a basis consistent with how residential homes are sold in the 
Greater Toronto Area, including: 

 arranging for open houses and site visits; 

 listing the Elm Grove Property on the MLS system; and 

 approaching builders given the partially completed state of the property; 

b) it was marketed on an “as is, where is” basis, meaning a buyer would need to 
complete construction of the residence; 

c) prospective purchasers were advised that: 

 the Receiver has the right to reject any and all offers, including the highest 
dollar value offer(s); and 

 any transaction will be subject to Court approval. 

2. ReMax undertook an analysis of the market based on recent and relevant transactions 
and listings.  In addition, the Receiver retained a contractor to estimate the costs to 
complete the construction of the Elm Grove Property.  Based on ReMax’s advice and 
the construction estimate obtained by the Receiver, the list price was determined to 
be $1.949 million.  Given the suggested list price was below the principal amount of 
BCU’s mortgage against the Elm Grove Property, BCU’s consent for the list price was 
sought and obtained.    

3. Since being listed in December, 2018, there have been 34 showings and four offers 
submitted for the Elm Grove Property.  The Purchaser’s offer was the highest offer 
submitted in the 100-day listing period.   

4. The APS was accepted on February 7, 2019.  The Purchaser was advised that the 
Receiver would not seek Court approval of the APS until the material conditions in 
favour of the Purchaser were waived, including financing, solicitor approval and 
inspection.  On March 18, 2019, the Purchaser delivered its final waiver.     

5. On March 20, 2019, ReMax provided a letter to the Receiver, a copy of which is 
attached as Appendix “C”.  The letter indicates, inter alia, the factors that ReMax 
considered in recommending its list price and the basis on which ReMax recommends 
that the Receiver complete the Transaction.     
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3.1 Transaction 

1. The APS is in the form of a standard Ontario Real Estate Association Agreement of 
Purchase and Sale, a summary of which is as follows: 

a) Purchaser:  the Purchaser is a residential home buyer who intends to complete 
the construction of the Elm Grove Property and occupy the residential home 
once complete.      

b) Purchased Assets: the Elm Grove Property.  

c) Purchase Price: $1.75 million. 

d) Deposit: the Purchaser has paid a deposit of $75,000 which is being held in 
ReMax’s trust account pending closing of the Transaction. 

e) Representations and Warranties: consistent with the standard terms of a 
receivership transaction, i.e. on an “as is, where is” basis, with limited 
representations and warranties. 

f) Closing Date: within 20 business days following Court approval, should the 
Court grant the proposed Approval and Vesting Order.   

g) Material Conditions: the only material condition precedent is the Court’s 
issuance of the proposed Approval and Vesting Order.  All other conditions in 
favour of the Purchaser have been waived by the Purchaser. 

2. A copy of the APS, including all amendments and waivers, is attached as Appendix 
“D”.   

3.2 Recommendation 

1. The Receiver recommends that the Court approve the APS and the Transaction for 
the following reasons: 

a) the Receiver undertook commercially reasonable steps to market and sell the 
Elm Grove Property in accordance with the Sale Process Order, including 
retaining ReMax as the listing agent; 

b) the purchase price under the Transaction is the highest of the four offers 
received since the Elm Grove Property was listed in December, 2018 and, 
according to ReMax, is consistent with the market value of comparable homes 
in the Richmond Hill area once adjusted for the construction costs-to-complete 
and the uncertainty of a buyer taking on a partially completed home; 

c) in the Receiver’s view, the 100-day listing period and 34 showings reflect that 
the market has been thoroughly canvassed and that further time spent listing 
the Elm Grove Property is unlikely to enhance value; 
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d) given the unique attributes of the Elm Grove Property, being a partially 
constructed residential home for which the Receiver has incurred substantial 
costs to preserve, the proposed Transaction eliminates the risk of further costs 
being incurred if the Elm Grove Property were to continue to be exposed to the 
elements should the listing period continue for a potentially prolonged period; 

e) the Transaction contemplates a closing date of up to 20 business days following 
Court approval, should such approval be granted.  Accordingly, the Transaction 
can be completed expeditiously, which will avoid property taxes, professional 
fees and other costs that would otherwise continue to accrue for the duration of 
the listing period; 

f) ReMax is a reputable and qualified realtor with substantial experience selling 
homes in the Richmond Hill area.  ReMax has recommended that the 
Transaction be completed forthwith; and 

g) Mr. DeMaria’s counsel has advised that he does not oppose the Transaction on 
the basis that the proceeds of sale, net of HST, will not be distributed without 
further order of the Court.   

2. Subject to Court approval, the Receiver intends to complete the Transaction and 
retain the net proceeds therefrom pending further Court order.      

4.0 HST Payable on the Sale of the Elm Grove Property 

1. As construction of the Elm Grove Property was not completed nor was the property 
ever occupied, the Transaction is not HST exempt.   

2. Subject to Court approval of the Transaction, the Receiver intends to remit to Canada 
Revenue Agency the HST component of the purchase price (approximately $200,000) 
upon closing of the Transaction.   

5.0 Conclusion and Recommendation 

1. Based on the foregoing, the Receiver respectfully recommends that the Court make 
an order granting the relief detailed in Section 1.1(1)(e) of this Report.  

*     *     * 
All of which is respectfully submitted, 

KSV KOFMAN INC.,  
SOLELY IN ITS CAPACITY AS COURT-APPOINTED 
RECEIVER AND MANAGER OF 
87 ELM GROVE PROPERTY, 46 PUCCINI AVENUE AND 
6216 FIFTH LINE AND NOT IN ITS PERSONAL CAPACITY
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THIS MOTIONThis motion, made by [RECEIVER'S NAME]KSV Kofman Inc., in its 

capacity as the Courtcourt-appointed receiver and manager (the "“Receiver") of the undertaking, 

property and assets of [DEBTOR] (the "Debtor")”) of certain real property including the real 

property located at 87 Elm Grove, Richmond Hill, Ontario and legal described in Schedule A

hereto (the “Elm Grove Property”), for an order approving the saleproposed transaction (the 

"Transaction") contemplated by an agreement of purchase and sale (the "Sale Agreement") 

between the Receiver and [NAME OF PURCHASER] (the "Purchaser") dated [DATE] and 

appended to the“Transaction”) for the sale of the Elm Grove Property to Sutharsanan 

Nageswaran and Sukanya Sutharsanan (collectively, the “Purchasers”) pursuant to an Agreement 

of Purchase and Sale (the “Sale Agreement”) and appended to the Fourth Report of the Receiver 

dated [DATE]March ●, 2019 (the "“Report"”), and vesting in the Purchaser the Debtor’s right, 

title and interest in and to the assets described in the Sale Agreement (the "Purchased 

Assets")Purchasers the Elm Grove Property, was heard this day at 330 University Avenue, 

Toronto, Ontario.

ON READING the Report and on hearing the submissions of counsel for the Receiver, 

[NAMES OF OTHER PARTIES APPEARING], no one appearing for any other person on the 

service list, although properly served as appears from the affidavit of [NAME] ●sworn 

[DATE]March ●, 2019, filed1: 

1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved,2 and 

the execution of the Sale Agreement by the Receiver3 is hereby authorized and approved, with 

such minor amendments as the Receiver may deem necessary.  The Receiver is hereby authorized 

and directed to take such additional steps and execute such additional documents as may be 

                                                
1 This model order assumes that the time for service does not need to be abridged.  The motion seeking a vesting order 
should be served on all persons having an economic interest in the Purchased Assets, unless circumstances warrant a 
different approach.  Counsel should consider attaching the affidavit of service to this Order.

2 In some cases, notably where this Order may be relied upon for proceedings in the United States, a finding that the 
Transaction is commercially reasonable and in the best interests of the Debtor and its stakeholders may be necessary.  
Evidence should be filed to support such a finding, which finding may then be included in the Court's endorsement.

3 In some cases, the Debtor will be the vendor under the Sale Agreement, or otherwise actively involved in the 
Transaction.  In those cases, care should be taken to ensure that this Order authorizes either or both of the Debtor and 
the Receiver to execute and deliver documents, and take other steps.
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necessary or desirable for the completion of the Transaction and for the conveyance of the 

Purchased AssetsElm Grove Property to the PurchaserPurchasers.

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser substantially in the form attached as Schedule AB hereto (the 

"“Receiver's Certificate"”), all of the Debtor's right, title and interest of 2321197 Ontario Inc. 

(“197”) in and to the Purchased Assets described in the Sale Agreement [and listed on Schedule B 

hereto]4Elm Grove Property shall vest absolutely in the Purchaser,Purchasers free and clear of and 

from any and all security interests (whether contractual, statutory, or otherwise), hypothecs, 

mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, executions, 

levies, charges, or other financial or monetary claims, whether or not they have attached or been 

perfected, registered or filed and whether secured, unsecured or otherwise (collectively, the 

"“Claims"5)”, including, without limiting the generality of the foregoing: (i) any encumbrances or 

charges created by the Order of the Honourable Justice [NAME]Wilton-Siegel dated 

[DATE]November 13, 2018; (ii) all charges, security interests or claims evidenced by registrations 

pursuant to the Personal Property Security Act (Ontario) or any other personal property registry 

system; and (iii) those Claims listed on Schedule C hereto (all of which are collectively referred to 

as the "Encumbrances", which term shall not include the permitted encumbrances, easements and 

restrictive covenants listed on Schedule D) and,“Encumbrances”), and for greater certainty, this 

Court orders that all of the Encumbrances affecting or relating to the Purchased AssetsElm Grove 

Property are hereby expunged and discharged as against the Purchased AssetsElm Grove Property.

3. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

[Registry Division of {LOCATION} of a Transfer/Deed of Land in the form prescribed by the 

Land Registration Reform Act duly executed by the Receiver][Land Titles Division of 

{LOCATION}York Region of an Application for Vesting Order in the form prescribed by the 

                                                
4 To allow this Order to be free-standing (and not require reference to the Court record and/or the Sale Agreement), it 
may be preferable that the Purchased Assets be specifically described in a Schedule.

5 The "Claims" being vested out may, in some cases, include ownership claims, where ownership is disputed and the 
dispute is brought to the attention of the Court.  Such ownership claims would, in that case, still continue as against the 
net proceeds from the sale of the claimed asset.  Similarly, other rights, titles or interests could also be vested out, if the 
Court is advised what rights are being affected, and the appropriate persons are served.  It is the Subcommittee's view 
that a non-specific vesting out of "rights, titles and interests" is vague and therefore undesirable.
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Land Titles Act and/or the Land Registration Reform Act]6, the Land Registrar is hereby directed to 

enter the Purchaser as the owner of the subject real property identified in Schedule BA hereto (the 

“Real Property”) in fee simple, and is hereby directed to delete and expunge from title to the Real 

Propertyreal property all of the Claims listed in Schedule C hereto.

4. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds7 from the sale of the Purchased AssetsElm Grove Property shall stand in 

the place and stead of the Purchased AssetsElm Grove Property, and that from and after the 

delivery of the Receiver's Certificate all Claims and Encumbrances shall attach to the net proceeds 

from the sale of the Purchased AssetsElm Grove Property with the same priority as they had with 

respect to the Purchased AssetsElm Grove Property immediately prior to the sale8, as if the 

Purchased AssetsElm Grove Property had not been sold and remained in the possession or control 

of the person having that possession or control immediately prior to the sale.

5. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of the 

Receiver's Certificate, forthwith after delivery thereof.

6. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver is authorized and permitted to 

disclose and transfer to the Purchaser all human resources and payroll information in the 

Company's records pertaining to the Debtor's past and current employees, including personal 

information of those employees listed on Schedule "●" to the Sale Agreement.  The Purchaser 

shall maintain and protect the privacy of such information and shall be entitled to use the personal 

information provided to it in a manner which is in all material respects identical to the prior use of 

such information by the Debtor.

6. 7. THIS COURT ORDERS that, notwithstanding:

                                                
6 Elect the language appropriate to the land registry system (Registry vs. Land Titles).

7 The Report should identify the disposition costs and any other costs which should be paid from the gross sale 
proceeds, to arrive at "net proceeds".  

8 This provision crystallizes the date as of which the Claims will be determined.  If a sale occurs early in the insolvency 
process, or potentially secured claimants may not have had the time or the ability to register or perfect proper claims 
prior to the sale, this provision may not be appropriate, and should be amended to remove this crystallization concept.



Doc#30304144425495v1

5

(a) the pendency of these proceedings; 

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Debtor198 and any 

bankruptcy order issued pursuant to any such applications; and 

(c) any assignment in bankruptcy made in respect of the Debtor198;

the vesting of the Purchased AssetsElm Grove Property in the Purchaser pursuant to this Order 

shall be binding on any trustee in bankruptcy that may be appointed in respect of the Debtor198

and shall not be void or voidable by creditors of the Debtor,198, nor shall it constitute nor be 

deemed to be a fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, 

or other reviewable transaction under the Bankruptcy and Insolvency Act (Canada) or any other 

applicable federal or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial 

conduct pursuant to any applicable federal or provincial legislation.

8. THIS COURT ORDERS AND DECLARES that the Transaction is exempt from the 

application of the Bulk Sales Act (Ontario).

7. 9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Receiver, as an officer of this Court, as may 

be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order.

____________________________________
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Schedule A – Elm Grove Property

PIN: 03199-0011 (LT)

Property 
Description:

PCL 7-1 SEC M1563; LT 7 PL M1563; Town of Richmond Hill

Address: 87 Elm Grove Drive
Richmond Hill, ON L4E 2W8
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Schedule B – Form of Receiver’s Certificate

Court File No. __________CV-18-00608356-00CL 

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

BETWEEN:

B E T W E E N:  

PLAINTIFF

Plaintiff

BUDUCHNIST CREDIT UNION LIMITED

Applicant

- and –-

DEFENDANT

Defendant

2321197 ONTARIO INC., CARLO DEMARIA, SANDRA DEMARIA, 
2321198 ONTARIO INC., SASI MACH LIMITED and VICAR HOMES LTD.

Respondents

RECEIVER’S CERTIFICATE

RECITALS

A. Pursuant to an Order of the Honourable [NAME OF JUDGE]Justice Penny of the Ontario 

Superior Court of Justice (the "“Court"”) dated [DATE OF ORDER], [NAME OF 

RECEIVER]December 4, 2016, KSV Kofman Inc. was appointed as the receiver (the "Receiver") 

of the undertaking, property and assets of [DEBTOR] (the “Debtorreal property located at 87 Elm 

Grove Drive, Richmond Hill, Ontario (the “Elm Grove Property”). 
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B. Pursuant to an Order of the Court dated [DATE],March 29, 2019, the Court approved the 

agreement of purchase and sale made as of [DATE OF AGREEMENT] (the "Agreement of 

Purchase and Sale dated February ●, 2019 (the “Sale Agreement"”) between the Receiver 

[Debtor] and [NAME OF PURCHASER] (the "Purchaser"and Sutharsanan Nageswaran and 

Sukanya Sutharsanan (collectively, the “Purchasers”) and provided for the vesting in the 

Purchaser of all of the Debtor’s right, title and interest of 2321197 Ontario Inc. (“197”) in and to 

the Purchased AssetsElm Grove Property, which vesting is to be effective with respect to the 

Purchased AssetsElm Grove Property upon the delivery by the Receiver to the 

PurchaserPurchasers of a certificate confirming (i) the payment by the Purchaser of the Purchase 

Pricepurchase price for the Purchased Assets;Elm Grove Property; and (ii) that the conditions to 

Closing as set out in section ● of the Sale Agreement have been satisfied or waived by the Receiver 

and the Purchaser; and (iii) the Transactionthe transaction has been completed to the satisfaction of 

the Receiver.

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 

the Sale Agreement.

THE RECEIVER CERTIFIES the following:

1. 1. The Purchaser hasPurchasers have paid and the Receiver has received the Purchase 

Pricepurchase price for the Purchased AssetsElm Grove Property payable on the Closing 

Dateclosing date pursuant to the Sale Agreement; and

2. The conditions to Closing as set out in section ● of the Sale Agreement have been satisfied 

or waived by the Receiver and the Purchaser; and 

2. 3. The Transaction has been completed to the satisfaction of the Receiver.

4. This Certificate was delivered by the Receiver at ________ [TIME] on _______ [DATE].
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[NAME OF RECEIVER]KSV Kofman Inc., 
in its capacity as Court-Appointed Receiver of 
the undertaking, property and assets of 
[DEBTOR], and not in its personal capacity

Per:

Name: 

Title: 
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Schedule B – Purchased Assets

Schedule C – Claims to be deleted and expunged from title to Real Property
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Schedule D – Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property 

(unaffected by the Vesting Order)

Instrument # Registration Date Instrument

YR2427027 2016/02/05 Charge (Buduchnist Credit Union Limited)

YR2897648 2018/11/15 Application to Register Court Order
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DEMARIA, 2321198 ONTARIO INC., SASI MACH LIMITED and 
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