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The parties appeared before me recently at a 9:30 AM appointment for purposes of settling my 

order of February 22, 2019 as restated. 

On February 22, I wrote in an endorsement that costs should be addressed and are contemplated 

in the model order and that enforcement costs would be dealt with at the distribution phase where 

all stakeholders could question whether costs were reasonable and fair. 

In retrospect, this endorsement was made in haste under the pressure of the moment without a 

full appreciation of the issues being engaged on the question of costs and how they should be 

addressed. 
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I say this because, as it turns out, there is a conflict between these two statements: The Model 

Order provides that the applicant (creditor) is entitled to its costs in accordance with its security 

documentation.  

The idea that cash would be dealt with at the distribution phase is, in the peculiar circumstances 

of this case, almost certainly in conflict with an order granting BCU an entitlement to its costs. 

This is because of the unusual circumstances that Trade Capital has a world-wide comprehensive 

injunction against the debtor. It made that order known to BCU. 

Trade Capital alleges BCU violated that order by making cash advances to the debtor against 

existing mortgages after knowledge of the Mareva Order. 

Whether, how and to what extent these allegations, if proved, might affect BCU’s entitlement to 

its costs of these proceedings cannot be known at this point. There will, in due course, be a full 

accounting of all realizations and costs and who and in what amounts should be reimbursed for 

costs and/or receive any payments on account of net realization. 

Thinking these issues through now, with the benefit of a better appreciation of the competing 

claims and the “intent” of my February 22, 2019 endorsement, I have come to the following 

conclusion. 

The model order language may be used but qualified as BCU’s prima facie right to recover its 

costs and further qualified by the language proposed by Trade Capital, as set out in the 

attachments to this Endorsement. 

The Honourable Justice Penny 


















