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COURT FILE NO: CV-18-591534-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE RECEIVERSHIP OF 2284649 ONTARIO INC.,
2270613 LIMITED PARTNERSHIP and 2270613 ONTARIO INC.

AND IN THE MATTER OF A MOTION PURSUANT TO SECTION 101 OF THE COURTS OF
JUSTICE ACT, R.S.O. 1990, C. C.43, AS AMENDED, AND SECTION 243 OF THE

BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS AMENDED

THIRD REPORT OF
KSV KOFMAN INC.

AS RECEIVER AND MANAGER

AUGUST 21, 2018

1.0 Introduction

1. Pursuant to an Order of the Ontario Superior Court of Justice (Commercial List) (the
“Court”) made on February 6, 2018 (the “Receivership Order”), KSV Kofman Inc.
(“KSV”) was appointed receiver and manager (the “Receiver”) of the assets,
undertakings and properties of 2284649 Ontario Inc. (“228”), including the real
property located at 250, 252 and 256 Phillip Street, Waterloo, Ontario (collectively,
the “Real Property”), and the assets, undertakings and properties of 2270613 Limited
Partnership and 2270613 Ontario Inc. (collectively with 228, the “Company”) acquired
for or used in relation to the Real Property (together with the Real Property, the
“Property”).

2. This report (“Report”) is filed by KSV Kofman Inc. (“KSV”) as Receiver of the Property.

1.1 Purposes of this Report

1. The purposes of this Report are to:

a) discuss the status of the Company’s redemption (the “Redemption”), on or
before August 31, 2018, of the mortgage held by China Machinery Engineering
Corporation (“CMEC”);

b) summarize the Receiver’s proposed holdback in the amount of $940,000 (the
“Holdback”) and the payments the Receiver is proposing to make in connection
with and subject to the completion of the Redemption (the “Authorized Closing
Payments”);
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c) recommend that the Receiver be discharged of its duties and obligations under
the Receivership Order and other orders made in these proceedings subject to
it delivering a certificate to the Company confirming that the Redemption has
been completed (the “Discharge Certificate”);

d) provide an overview of the Receiver’s activities since its first report to Court
dated June 15, 2018 (the “First Report”);

e) detail the fees and disbursements of the Receiver and its counsel, DLA Piper
(Canada) LLP (“DLA”), from June 1, 2018 to July 31, 2018, and seek approval
of same; and

f) recommend that the Court issue an order, inter alia:

 approving the Holdback and authorizing the Receiver to make the
Authorized Closing Payments, subject to the completion of the
Redemption;

 terminating the sale process approved pursuant to a Court order dated
July 5, 2018 (the “Sale Process”) subject to completion of the Redemption
and to the Receiver’s discharge;

 discharging the Receiver upon the delivery to the Company of the
Discharge Certificate;

 releasing the Receiver from any and all liability that KSV now has or may
hereafter have by reason of, or in any way arising out of, the acts or
omissions of KSV while acting as Receiver, save and except for its gross
negligence or wilful misconduct;

 approving the fees and disbursements of the Receiver and DLA from
June 1, 2018 to July 31, 2018; and

 approving this Report and the Receiver’s activities described herein.

1.2 Currency

1. Unless otherwise noted, all currency references in this Report are to Canadian dollars.

2.0 The Redemption

1. CMEC is the Company’s principal secured creditor pursuant to a mortgage and a loan
agreement dated June 9, 2014 between the Company and CMEC, as amended.
CMEC claims to be owed approximately US$71 million, plus interest and costs which
continue to accrue. The Company disputes the amount of the CMEC debt; it believes
CMEC is owed approximately US$54 million. Pursuant to a Court order dated May 7,
2018, a timetable has been set for a hearing to determine the amount of CMEC’s debt
(the “CMEC Debt Litigation”).
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2. The Redemption was the subject of the Company’s motion heard July 26, 2018 and
was detailed in the Receiver’s second report to Court dated July 25, 2018 (the
“Second Report”), except to the extent it has been amended since the Second Report.
Accordingly, the Redemption issue is only summarized in this Report.

3. The Redemption contemplates that $100 million will be available to the Company from
(a) three credit facilities with Institutional Mortgage Capital Canada Inc. (“IMC”)
totalling approximately $59 million; and (b) a $41 million investment from an
anonymous party represented by Fasken Martineau DuMoulin LLP (“Fasken”).

4. The transactions with IMC and Fasken’s client are contemplated to, inter alia, be
sufficient to redeem CMEC’s mortgage, pay into Court the disputed amount of
approximately US$17.1 million, pay all outstanding property taxes (approximately
$1.4 million) and resolve all fifteen construction lien claims that have been registered
on title to the Real Property. The Receiver understands that the Company has
negotiated a global settlement with all lien claimants but has not been provided with
any of its details other than an indication that the lien claimants will be withdrawing
their claims pursuant to a Court order.

5. Pursuant to a Court order made on July 26, 2018 (the “July 26th Order”), a copy of
which is attached as Appendix “A”, the stay of proceedings set out in the Receivership
Order was lifted until August 31, 2018 for the sole purpose of the Company pursuing
and completing the Redemption, subject to the following conditions:

a) payment of $550,000 to the Receiver on or prior to July 31, 2018;

b) payment of US$1 million to CMEC’s legal counsel on or prior to August 3, 2018;
and

c) payment to IMC by August 17, 2018 of fees totalling approximately $2 million
that became payable on that date under a commitment letter for a standby credit
facility with IMC (the “Standby Facility”) or evidence of committed alternative
financing to the Standby Facility.

6. The Company satisfied each of these conditions:

a) it paid $550,000 to the Receiver on July 30, 2018;

b) it paid US$1 million to CMEC’s legal counsel on August 3, 2018; and

c) it provided a letter dated August 14, 2018 from Fasken to the Receiver’s counsel
confirming, among other things, that it had $41 million of escrowed funds on
deposit in Fasken’s trust account for the purpose of replacing the Standby
Facility. A copy of the letter from Fasken dated August 14, 2018 is attached as
Appendix “B”.

7. As at the date of this Report, the Receiver understands that the Company is in a
position to complete the Redemption, which is subject to, among other things, the
Receiver’s discharge. Once the Redemption has been completed and the Receiver
has provided the Discharge Certificate to the Company, the proposed order
contemplates that the proceedings will be kept open for the sole purpose of resolving
the CMEC Debt Litigation and addressing sundry administrative items, if any.
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8. In accordance with the July 26th Order, should the Redemption not close on or prior
to August 31, 2018, the Receiver will instruct TD Cornerstone Commercial Realty Inc.
(“TD”), the Court-approved realtor under the Sale Process, to commence the
marketing phase of the Sale Process and the Company will not have any further
opportunity to redeem CMEC’s mortgage. TD is prepared to commence the Sale
Process immediately. The Receiver has worked with TD to compile information in a
data room and to draft marketing materials, including a confidential information
memorandum.

3.0 Holdback and Authorized Closing Payments

1. As at the date of this Report, there is approximately $2 million on deposit in the
Receiver’s bank account. This includes approximately $750,0001 of student deposits,
which is largely prepaid rent for the upcoming school year.

2. Subject to completing the Redemption, the Receiver proposes to make the following
payments from the receivership account:

Description Amount ($000s)
Balance on deposit in receivership account 2,000
Authorized Closing Payments:

Amount to be paid to the Company on closing of the Redemption,
including student deposits (950)
Repayment to CMEC for its advance under a Receiver’s Certificate
dated February 14, 2018 secured by the Receiver’s Borrowings
Charge, being $110,506 as at August 31, 2018, including interest2 (110.5)

Holdback for other Authorized Closing Payments detailed below 939.5

3. Upon receiving confirmation that the Redemption has been completed, the Receiver
will fund the other Authorized Closing Payments from the Holdback, which include:

a) the minimum fee payable to TD under its Court-approved listing agreement,
which amount is subject to a sealing order made on June 22, 2018;

b) the fees and disbursements of the Receiver and DLA for the period August 1,
2018 to August 31, 20183 and any fees that may accrue after the Receiver’s
discharge in respect of sundry administrative matters; and

c) any unpaid operating expenses which have accrued during the receivership
through to August 31, 2018, which are estimated below to total approximately
$110,000 based on the average monthly run rate during the receivership.

Description Amount ($000s)
Property management fees 36
Utilities 33
Repairs and maintenance 19
Waste disposal, cleaning and supplies 10
Other Blair House operating expenses 12
Total 110

1 The amount of student deposits has declined since the date of the First Report, which reflected this obligation at
$870,000. Since the First Report, the deposits held for August, 2018, being last month’s rent for most tenants, was
applied.
2 This obligation accrues interest at a per diem rate of $56.62.
3 The fees and disbursements of the Receiver and DLA for the period ended July 31, 2018 have already been paid in
accordance with the Receivership Order.
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The Receiver understands that the Company may want to fund these operating
expenses directly. If that is the case, the Receiver would release the applicable
portion of the Holdback once it has been provided with satisfactory evidence
confirming payment of the operating expenses for the period ended August 31, 2018.

4. The Authorized Closing Payments exclude property taxes, including those that have
accrued since the commencement of these proceedings. The Company intends to
have all unpaid property taxes paid by its title insurer, Chicago Title Insurance
Company Canada. On completion of the Redemption, the Company will provide
evidence satisfactory to the Receiver that all property taxes have been paid, including
those which accrued during the receivership.

5. To the extent there is a surplus in the Holdback after payment of the Authorized
Closing Payments, the Receiver will remit it to the Company.

4.0 Receiver’s Discharge

1. Once the Receiver receives confirmation that the Redemption has been completed, it
will deliver the Discharge Certificate to the Company and file it with the Court as its
duties and responsibilities under the Receivership Order and other orders made in
these proceedings will have been completed, save for making the Authorized Closing
Payments, which it will do as soon as possible on or after August 31, 2018. Dealing
with the discharge in this manner is a condition precedent to the Company’s credit
facilities and, accordingly, the Receiver believes it is appropriate in the circumstances.

2. Concurrent with the delivery to the Company of the Discharge Certificate or
immediately thereafter, the Receiver will make the Authorized Closing Payments and
complete any sundry tasks required to complete its administration of the receivership,
including preparing and filing the Receiver’s final report as required under Section 246
of the Bankruptcy and Insolvency Act.

5.0 Overview of the Receiver’s Activities

1. The Receiver’s activities up to June 15, 2018 were approved pursuant to a Court order
made on June 22, 2018. The Receiver is seeking approval of the Second Report and
its activities since they were last approved (June 22, 2018), which include:

a) corresponding with representatives of CMEC, Davies Ward Phillips & Vineberg
LLP, CMEC’s legal counsel, and/or DLA in connection with all matters in these
receivership proceedings, particularly the Sale Process, construction lien
issues, Blair House operating matters and the Redemption;

b) corresponding on a near daily basis with representatives of Rez-One
Management Corp. (“Rez-One”), the property manager for Blair House,
regarding cash management and operational matters;

c) monitoring the status of the leasing program for Blair House for the school year
commencing September 2018;

d) reviewing correspondence from legal counsel to lien claimants in connection
with their respective claims;
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e) filing the Company’s HST returns on a monthly basis;

f) reviewing vendor invoices and processing payments for post-filing goods and
services after discussing same with Rez-One;

g) reviewing the Company’s motion record in connection with its lift stay motion
heard on July 26, 2018, including the IMC commitment letters;

h) drafting the Second Report;

i) attending at Court on July 26, 2018 and settling the terms of the July 26th Order
with the Company and its counsel;

j) working with TD on the Sale Process, including compiling information for a data
room and reviewing and commenting on multiple versions of a confidential
information memorandum;

k) reviewing and commenting on all Court materials filed in the accompanying
motion record;

l) drafting this Report; and

m) working with DLA to address the various components included in the Holdback
and the Authorized Closing Payments.

6.0 Professional Fees

1. The fees and disbursements of the Receiver and DLA from the commencement of
these proceedings until May 31, 2018 were approved pursuant to a Court order made
on June 22, 2018.

2. The fees and disbursements of the Receiver and DLA from June 1, 2018 to July 31,
2018 total $114,215 and $90,540 (each excluding HST), respectively.

3. Detailed invoices in respect of the fees and disbursements of the Receiver and DLA
for the referenced billing periods are provided in the affidavits filed by representatives
of KSV and DLA attached as Appendices “C” and “D”, respectively.

4. The average hourly rates for KSV and DLA for the referenced billing periods were
$458.23 and $523.05, respectively.

5. The Receiver is of the view that the hourly rates charged by DLA are consistent with
the rates charged by corporate law firms practicing in the area of insolvency in the
Toronto market and that the fees incurred are reasonable and appropriate in the
circumstances.
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7.0 Conclusion and Recommendation

1. Based on the foregoing, the Receiver respectfully recommends that the Court make
an order granting the relief detailed in Section 1.1 (1)(f) of this Report.

* * *

All of which is respectfully submitted,

KSV KOFMAN INC.
SOLELY IN ITS CAPACITY AS COURT-APPOINTED RECEIVER AND MANAGER OF
2284649 ONTARIO INC., 2270613 LIMITED PARTNERSHIP AND 2270613 ONTARIO INC.
AND NOT IN ITS PERSONAL CAPACITY
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Court File No.: CV-18-591534-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

THE HONOURABLE MR. THURSDAY, THE 26th DAY

JUSTICE McEWEN JULY, 2018

2284649 ONTARIO INC., 2270613 LIMITED PARTNERSHIP and 
2270613 ONTARIO INC.

CHINA MACHINERY ENGINEERING CORPORATION

-and-

Applicant

Respondents

Application Under Section 101 of the Courts of Justice Act, R.S.O. 1990, 
c.C.43, as amended, and Section 243 of the Bankruptcy and Insolvency Act,

R.S.C. 1985, c.B-3, as amended

ORDER

THIS MOTION made by 2284649 Ontario Inc. (the “Debtor”), 2270613 Limited 

Partnership and 2270613 Ontario Inc. (together with the Debtor, the “Respondents”), for an 

order, among other things, lifting the stay of proceedings contained in the Order of the 

Honourable Mr. Justice McEwen dated February 6, 2018 (the “Receivership Order”), to permit 

the Debtor to redeem the mortgage in favour of the Applicant (the “Mortgage”), was heard this 

day at 330 University Avenue, Toronto, Ontario.

ON READING the affidavits of Yuequing Zhang sworn July 19 and 24, 2018, the 

affidavit of Steve Hanley sworn July 19, 2018 and the Second Report of KSV Koffnan Inc., in its 

capacity as receiver and manager (the “Receiver”) and on hearing the submissions of counsel for

Toi#: 3862161.2
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the Receiver, the Applicant and the Respondents, no one else appearing although duly served as 

appears from the affidavit(s) of service, filed:

1. THIS COURT ORDERS that the stays of proceedings contained in paragraphs 8, 9 and 

10 of the Receivership Order be and are hereby lifted for the sole purpose of permitting the 

Respondents to redeem the Mortgage on or before August 31, 2018 (the “Redemption”), until 

the earlier of (i) September 1, 2018, (ii) the date upon which the Respondents fail to satisfy any 

of the Lift Stay Conditions (defined below), or (iii) the date upon which the Redemption fails to 

close in accordance with its terms.

2. THIS COURT ORDERS that the Respondents shall:

(a) Pay to the Receiver a non-refundable initial deposit of CAD$550,000 by 5:00pm 

on July 31, 2018;

(b) Pay to the Applicant’s counsel, a second non-refundable deposit of 

USD$1,000,000 by 5:00pm on Friday August 3, 2018, which amount shall be 

applied to reduce the Respondents’ outstanding secured debt to the Applicant;

(c) By 11:59pm August 17, 2018 provide the Receiver with either (i) written notice 

of the Respondents’ compliance with the “Advance Notice” and associated 

payment obligations contained in the Availability section of the Standby Credit 

Facility letter forming Exhibit G to the July 24, 2018 Yuequing Zhang Affidavit, 

or (ii) evidence satisfactory to the Receiver of committed alternative financing in 

place of the Standby Credit Facility, provided that any such alternative financing 

must have a closing date of no later than August 31, 2018.

(collectively, the “Lift Stay Conditions”)

Tor#: 3862161.2
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THIS COURT ORDERS that, only if all of the Lift Stay Conditions have been satisfied, 

the Receiver, the Applicant and the Respondents shall schedule an in-chambers appointment 

with the Commercial List Office to approve the terms of an order discharging the Receiver, to be 

effective upon the filing of a certificate by the Receiver certifying that the conditions precedent 

to the Redemption have been satisfied or waived, such order to be issued by a Judge of the 

Commercial List.

jr
PER/PAR:

Tor#: 3862161.2



BETWEEN:

CHINA MACHINERY ENGINEERING CORPORATION - and

Applicant

ONTARIO
SUPERIOR COURT OF JUSTICE 

(Commercial List)

ORDER-July 26, 2018

MILLER THOMSON LLP
40 King Street West 

Suite 5800 
Toronto, Ontario 

M5H 3SI, Canada

Kyla Mahar LSO#: 44182G
Tel: 416.597.4303 / Fax: 416.595.8695

Gregory Azeff LSO#: 45324C
Tel: 416.595.8695 / Fax: 416.595.2660

Lawyers for the Respondents, 2284649 Ontario Inc., 2270613 Limited 
Partnership and 2270613 Ontario Inc.

Court File No. CV-18-591534-00CL

2284649 ONTARIO INC., 2270613 LIMITED PARTNERSHIP and 
2270613 ONTARIO INC.

Respondents

Tor#: 3862161.2
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