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FIFTH REPORT OF KSV KOFMAN INC. 
AS RECEIVER AND MANAGER 

 
JULY 17, 2019 

1.0 Introduction 

1. This report (“Report”) is filed by KSV Kofman Inc. (“KSV”) as receiver and manager 
(the “Receiver”) of certain real property described below.   

2. Pursuant to orders of the Ontario Superior Court of Justice (Commercial List) (the 
“Court”) made on November 13, 2018, KSV was appointed as Receiver of the property 
at 87 Elm Grove Avenue, Richmond Hill, Ontario (the “Elm Grove Property”) (the 
“Receivership Order”) and as interim receiver of the property at 46 Puccini Drive, 
Richmond Hill, Ontario (the “Puccini Property”).  On December 4, 2018, the interim 
receivership of the Puccini Property was converted to a receivership.  On January 17, 
2019, the Receivership Order was amended for a second time to include the property 
at 6216 Fifth Line, Egbert, Ontario (the “Cottage Property”) (the “Second Amended 
and Restated Receivership Order”)1.  A copy of the Second Amended and Restated 
Receivership Order is attached as Appendix “A”.   

                                                

1 The Second Amended and Restated Receivership Order also provides for KSV’s appointment as Receiver over a 
property at 211 Woodland Acres Crescent, Vaughan, Ontario.  Enforcement of the Second Amended and Restated 
Receivership Order over this property is currently stayed on certain terms, as amended, which involve the Receiver 
monitoring the debtor’s compliance in keeping property tax and other bills current for this property.   
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3. The receivership proceedings commenced on application made by Buduchnist Credit 
Union Limited (“BCU”), which holds mortgages on the three properties. 

4. The principal purpose of these proceedings is for the Receiver to maximize value by 
realizing on the properties subject to the Second Amended and Restated 
Receivership Order.     

1.1 Purposes of this Report 

1. The purposes of this Report are to: 

a) provide background information and a status update in respect of the properties 
subject to these receivership proceedings; 

b) summarize the steps taken by the Receiver to sell the Cottage Property; 

c) summarize a proposed transaction (the “Transaction”) with Kevin Breedon and 
Krista-Lee Breedon (jointly, the “Purchaser”) for the Cottage Property pursuant 
to an Agreement of Purchase and Sale dated June 26, 2019 between the 
Receiver and the Purchaser (the “APS”); 

d) provide the basis for the Receiver’s recommendation that the APS and the 
Transaction be approved by this Honourable Court;  

e) explain why the Receiver is of the view that the Confidential Appendices to this 
Report should be sealed pending closing of the Transaction; and 

f) recommend that the Court issue an order, inter alia:  

 approving the APS and the Transaction; 

 vesting title to the Cottage Property in the Purchaser on closing of the 
Transaction; and 

 sealing the Confidential Appendices to this Report pending closing of the 
Transaction. 

1.2 Currency 

1. All currency references in this Report are to Canadian dollars. 

2.0 Background 

2.1 Elm Grove Property 

1. The Elm Grove Property is comprised of land and a new, partially constructed 
residential home.  At the commencement of these proceedings, 2321197 Ontario Inc. 
(“197”) was the registered owner of the Elm Grove Property.  Carlo DeMaria is listed 
as the sole director and officer of 197.   
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2. BCU holds a charge/mortgage against the proceeds realized by the Receiver on the 
sale of the Elm Grove Property securing the principal amount of $2.2 million.  There 
were no other mortgages registered against the Elm Grove Property at the time it was 
sold.   

3. Pursuant to a Court order made on March 29, 2019, the Court approved a transaction 
for the sale of the Elm Grove Property to an arm’s length purchaser (the “Elm Grove 
Transaction”).  The Elm Grove Transaction closed on April 16, 2019.   

4. As at the date of this Report, there is approximately $1.4 million on deposit in the 
Receiver’s trust account2, which largely represents the net proceeds of the Elm Grove 
Transaction.   

5. There are pending motions before the Court in connection with a proceeding 
commenced under Brampton Court File No. CV-15-2110-00 by Trade Capital Finance 
Corp. against various defendants, including Mr. DeMaria and certain corporations with 
which Mr. DeMaria is alleged to have been involved (the “Mareva Order”).   Certain of 
these motions may have implications on priorities and/or entitlement to the proceeds 
of sale realized in these proceedings.  The Receiver intends to bring a distribution 
motion once the upcoming motions in respect of the Mareva Order have been heard.  
This sequencing is consistent with the Court’s endorsements issued previously in 
these proceedings.   

2.2 Puccini Property 

1. The Puccini Property is a residential home in Richmond Hill, Ontario.  At the 
commencement of these proceedings, 2321198 Ontario Inc. (“198”) was the 
registered owner of the Puccini Property.  Mr. DeMaria is listed as the sole director 
and officer of 198.  

2. BCU holds a charge/mortgage against the proceeds realized by the Receiver on the 
sale of the Puccini Property securing the principal amount of $2.5 million.  There were 
no other mortgages registered against the Puccini Property.  The Mareva Order was 
registered against the Puccini Property when it was sold.   

3. Pursuant to a Court order made on February 27, 2019, the Court approved a 
transaction for the sale of the Puccini Property to an arm’s length purchaser (the 
“Puccini Transaction”).  The Puccini Transaction closed on April 5, 2019.   

4. As at the date of this Report, there is approximately $2.1 million on deposit in the 
Receiver’s trust account3, which largely represents the net proceeds of the Puccini 
Transaction.   

5. As with the Elm Grove Property, the Receiver intends to bring a distribution motion 
once the upcoming motions in respect of the Mareva Order have been heard.          

                                                
2 $1.3 million has been invested by the Receiver in a fully redeemable term deposit bearing interest at 2.1%.  The 
balance is on deposit in the Receiver’s trust account.     
3 $2 million has been invested by the Receiver in a fully redeemable term deposit bearing interest at 2.1%.  The 
balance is on deposit in the Receiver’s trust account.     



 

ksv advisory inc. Page 4 of 9 

2.3 Woodland Property 

1. As noted above, enforcement of the Second Amended and Restated Receivership 
Order over the property at 211 Woodland Acres Crescent is currently stayed on 
certain terms, as amended, through August 31, 2019. 

2. The Receiver is presently monitoring Mr. DeMaria’s compliance with certain terms of 
the stay, specifically his compliance in keeping property taxes and utilities current for 
this property.  As at the date of this Report, Mr. DeMaria has remained compliant with 
the terms of the stay.  BCU’s counsel has advised the Receiver that the other terms 
of the stay have also been satisfied to-date.   

2.4 Cottage Property 

1. The Cottage Property is a four-acre, residential cottage in Egbert, Ontario.  
Mr. DeMaria and Sandra DeMaria are the registered owners of the Cottage Property.   

2. BCU holds a charge/mortgage against the Cottage Property securing the principal 
amount of $317,240.  There are no other mortgages registered against the Cottage 
Property; however, the Mareva Order was registered against the Cottage Property on 
June 18, 2015. 

3. As at June 30, 2019, the indebtedness owing to BCU secured by the Cottage Property 
was approximately $188,250, plus interest and costs which continue to accrue.   

4. The Cottage Property is presently occupied by tenants renting the Cottage Property 
on a month-to-month basis.  The tenants are arm’s length to Mr. DeMaria.  

3.0 Appeal 

1. On January 29, 2019, Mr. DeMaria filed a Notice of Appeal with the Court of Appeal 
of Ontario (the “Court of Appeal”) in respect of the Second Amended and Restated 
Receivership Order, including as it relates to the appointment of the Receiver over the 
Cottage Property (the “Appeal”).   

2. On July 5, 2019, the Court of Appeal heard BCU’s motion to have the Appeal quashed.   

3. On July 11, 2019, the Court of Appeal granted BCU’s motion to quash the Appeal.  
The Court of Appeal’s reasons for its decision are attached as Appendix “B”.          

4.0 Sale Process – Cottage Property 

4.1 Request for Proposals from Realtors 

1. On April 21, 2019, the Receiver solicited proposals from two realtors to act as listing 
agent for the Cottage Property.  The Receiver requested that each realtor provide: 

a) a detailed marketing plan; 

b) an estimate of the value and suggested list price;  
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c) background information concerning their firm, including relevant and 
comparable experience in the Lake Simcoe region of their staff who will be 
leading this assignment (including résumés for any agents involved);  

d) commission rate; and 

e) a statement confirming that the agent is clear of any conflict of interest.   

2. Based on its review of the listing proposals submitted to the Receiver on or around 
April 23, 2019, the Receiver, in consultation with BCU, selected Bernice Whelan 
Realty Inc. (“Whelan Realty”) to act as the listing broker.  The Receiver considered, 
among other things, Whelan Realty’s substantial experience selling similar properties 
in the Lake Simcoe region and its commission rate, being 4.5%.     

3. A summary of Whelan Realty’s qualifications and experience is provided in Appendix 
“C”. 

4.2 Sale Process Overview 

1. A summary of the steps taken by the Receiver to market and sell the Cottage Property 
in accordance with Paragraphs 3(c) and 3(h) of the Second Amended and Restated 
Receivership Order is as follows: 

a) in May, 2019, Whelan Realty was retained as the listing agent to market the 
Cottage Property on a basis consistent with how similar properties are sold in 
the Lake Simcoe region, including: 

 listing the Cottage Property on the MLS system;  

 arranging for showings; and 

 placing a “for sale” sign on the property; 

b) the Cottage Property was marketed on an “as is, where is” basis, meaning a 
buyer would need to perform/fund the substantial repair and maintenance work 
that had not been performed by the owner and/or tenants of the Cottage 
Property for a prolonged period of time; and 

c) prospective purchasers were advised that: 

 the Receiver has the right to reject any and all offers, including the highest 
dollar value offer(s); and 

 any transaction will be subject to Court approval. 

2. In determining a list price, Whelan Realty undertook an analysis of the market based 
on recent and relevant comparable transactions and listings and the state of the 
Cottage Property.  Based on Whelan Realty’s advice, the list price was set at 
$399,000.   
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4.3 Sale Process Results 

1. Since being listed on June 12, 2019: 

a) there were 65 showings of the Cottage Property; 

b) three offers were submitted on June 21, 2019, including the Purchaser’s initial 
offer.  Each offer was conditional and required clarification.  Accordingly, the 
bidders (and other parties who had scheduled showings) were requested to 
submit revised and final offers by June 26, 2019; and 

c) on June 26, 2019, four offers were submitted, with the Purchaser’s offer being 
for the highest value.   

2. The Receiver prepared a summary of the four offers (the "Offer Summary"), a copy of 
which is attached as Confidential Appendix “1”.  For the reasons detailed in Section 
5.1 of this Report, the Receiver is seeking to seal the Offer Summary pending closing 
of the Transaction. 

3. After negotiating with the Purchaser for an increased deposit, a more expedited 
closing date (from August 26 to August 15, 2019) and clarifying that the APS is not 
subject to the Receiver delivering vacant possession, the APS was signed back by 
the Receiver on June 27, 2019 and accepted by the Purchaser on June 28, 2019.       

4. For the benefit of the Court, the Receiver requested that Whelan Realty provide a 
letter explaining the factors that Whelan Realty considered in recommending its list 
price and the basis on which Whelan Realty recommends that the Receiver complete 
the Transaction.   

5. A redacted version of Whelan Realty’s letter dated July 9, 2019 is attached as 
Appendix “D”, in which it provides details on the maintenance issues and repair work 
required at the Cottage Property, including issues involving heat, water damage, 
mold, a dry sump pump, deteriorating rim joists, the septic tank and leaking pipes.  An 
unredacted version is attached as Confidential Appendix “2”.  The basis for the sealing 
request is provided in Section 5.1 of this Report.     

5.0 Transaction 

1. The APS is in the form of a standard Ontario Real Estate Association Agreement of 
Purchase and Sale, a summary of which is as follows: 

a) Purchaser: the Purchaser is an arm’s length residential home buyer.      

b) Purchased Assets: the Cottage Property.  

c) Purchase Price: for the reasons detailed in Section 5.1 of this Report, the 
Receiver believes that the purchase price should be sealed pending closing of 
the Transaction.   

d) Deposit: the Purchaser has paid a deposit which is being held in Whelan 
Realty’s trust account pending closing of the Transaction. 
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e) Representations and Warranties: consistent with the standard terms of a 
receivership transaction, i.e. on an “as is, where is” basis, with limited 
representations and warranties. 

f) Closing Date: August 15, 2019 (or earlier if agreed by the parties), should the 
Court grant the proposed Approval and Vesting Order.   

g) Existing Tenants: the APS is not conditional on vacant possession; rather, it 
includes the following acknowledgement:  

“The Buyer hereby acknowledges that the property is currently occupied 
by third parties.  The Buyer will accept the property on closing subject to 
such occupancy and shall not require vacant possession thereof.” 

h) Material Conditions: the only material condition precedent is the Court’s 
issuance of the proposed Approval and Vesting Order.     

2. A copy of the redacted version of the APS is attached as Appendix “E”.  An unredacted 
copy is attached as Confidential Appendix “3”.   

5.1 Sealing 

1. The Receiver recommends that the unredacted copy of the APS, the Offer Summary 
and Whelan Realty’s July 9th letter be filed with the Court on a confidential basis and 
remain sealed pending closing of the Transaction as the availability of such 
information may negatively impact any future sale process for the Cottage Property if 
the Transaction does not close for any reason.  In addition, the Offer Summary 
contains sensitive information, including the identity of bidders and the value of 
competing bids.   

2. The Receiver does not believe that any stakeholder will be prejudiced if this 
information is sealed or redacted.  Keeping this information sealed pending closing is 
beneficial to maximizing value. 

3. On July 2, 2019, Mr. DeMaria (through counsel) sent an email to the Receiver asking 
about the purchase price of the Cottage Property.  The Receiver promptly replied by 
advising that the Receiver is prepared to disclose the purchase price subject to 
Mr. DeMaria executing a confidentiality agreement (“CA”), a copy of which was 
attached to the Receiver’s email.  As at the date of this Report, Mr. Demaria has not 
signed a CA.      

5.2 Recommendation 

1. The Receiver recommends that the Court approve the APS and the Transaction for 
the following reasons: 

a) the Receiver undertook commercially reasonable steps to market and sell the 
Cottage Property as authorized under the Second Amended and Restated 
Receivership Order, including retaining Whelan Realty as the listing agent to 
sell the Cottage Property; 
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b) the purchase price under the Transaction is the highest of the four offers 
received since the Cottage Property was listed in June, 2019 and, according to 
Whelan Realty, is consistent with the market value of comparable cottage 
properties in the area, particularly given the current state of the Cottage Property 
and the maintenance and other work that the Purchaser will need to fund in the 
near term; 

c) in the Receiver’s view, the 14-day listing period, 65 showings and four offers 
reflect that the market has been thoroughly canvassed and that further time 
spent listing the Cottage Property is unlikely to enhance value; 

d) given the Cottage Property’s current state of repair, the proposed Transaction 
eliminates the risk of further costs being incurred if the Cottage Property was to 
continue to be unmaintained and exposed to the elements should the listing 
period continue for a potentially prolonged period; 

e) the Transaction contemplates a closing date of August 15, 2019 (or earlier if 
agreed by the parties), subject to Court approval.  Accordingly, the Transaction 
can be completed expeditiously, which will avoid property taxes, professional 
fees and other costs that would otherwise continue to accrue for the duration of 
the listing period; 

f) Whelan Realty is a reputable and qualified realtor with substantial experience 
selling cottage properties in the Lake Simcoe area.  In its letter dated July 9, 
2019 (Appendix “D”), Whelan Realty strongly recommends that the Transaction 
be completed forthwith;  

g) the Purchaser has agreed to accept the Cottage Property subject to the existing 
tenants continuing to occupy and, accordingly, the Receiver will avoid the 
incremental cost and complexity that may be involved in delivering vacant 
possession;  

h) the relief sought is in accordance with the Second Amended and Restated 
Receivership Order and Mr. DeMaria’s Appeal thereof was quashed by the 
Court of Appeal on July 11, 2019; and  

i) Mr. DeMaria’s counsel has advised that he does not oppose the Transaction 
provided that the proceeds of sale will not be distributed without further order of 
the Court.   

2. Subject to Court approval, the Receiver intends to complete the Transaction and 
retain the net proceeds therefrom pending further Court order.      
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6.0 Conclusion and Recommendation 

1. Based on the foregoing, the Receiver respectfully recommends that the Court make 
an order granting the relief detailed in Section 1.1(1)(f) of this Report.  

*     *     * 
All of which is respectfully submitted, 

KSV KOFMAN INC.,  
SOLELY IN ITS CAPACITY AS COURT-APPOINTED 
RECEIVER AND MANAGER OF 
87 ELM GROVE PROPERTY, 46 PUCCINI AVENUE AND 
6216 FIFTH LINE AND NOT IN ITS PERSONAL CAPACITY
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COURT OF APPEAL FOR ONTARIO

CITATION: Buduchnist Credit Union Limited v. 2321197 Ontario Inc., 2019
ONCA 588

DATE: 20190711
DOCKET: M50486 (C66503)

Feldman, Hourigan and Brown JJ.A.

BETWEEN

Buduchnist Credit Union Limited

Applicant
(Respondent/Moving Party)

and

2321197 Ontario Inc., Carlo DeMaria. Sandra DeMaria, 232198 Ontario Inc.,
Sasi Mach Limited, Vicar Homes Ltd. and Trade Finance Capital Corp.

Respondents
(Appellants/Respondina Parties)

Barabara L. Grossman, for the moving party/respondent

Andrew Winton and Philip Underwood, for the responding parties/appellants

Heard: July 5, 2019

REASONS FOR DECISION

I. OVERVIEW

[1] This is a motion by the respondent, Buduchnist Credit Union Limited

("BCU"), to quash the appeal filed by Carlo DeMaria and Vicar Homes Ltd. from

the order of Penny J. dated January 17, 2019 (the "Order"). The Order appointed
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a receiver over two pieces of real property pursuant to s. 243(1) of the Bankruptcy

and insolvency Act, R.S.C. 1985, c. B-3, and s. 101 of the Courts of Justice Act,

R.S.O., c. C.43.

[2] The appellant, Carlo DeMaria, borrowed money for many years from BCU,

both for his own use and the use of several of his companies, of which the

appellant, Vicar Homes, is one.

[3] In 2010, Mr. DeMaria and his wife granted a first mortgage on their Family

Residence to BCU. In 2012, the DeMarias granted a second mortgage over the

Family Residence. In April 2015, Mr. DeMaria gave a personal guarantee to BCU

to secure, in part, the indebtedness of Vicar Homes under certain loan agreements

with BCLL

[4] In 2006, the DeMarias granted a charge against their Cottage to MCAP

Mortgage Corporation, which later assigned the mortgage to BCU.

[5] In November, 2018 the Credit Union issued the notice of application in this

proceeding seeking the appointment of a receiver over five properties, owned by

the DeMarias and/or certain DeMaria companies, over which the BCU has

security, as well as judgment for the debts owed. On November 13,2018 a receiver

was appointed over two of the properties.
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[6] The Order appointed a receiver over two more properties: the Family

Residence and Cottage. The Order was in the form of the Commercial List's Model

Order for receivers appointed under the BIA and CJA, with some tweaks to reflect

the specific circumstances.

[7] The Order in respect of the Family Residence has been stayed for a short

period of time pending the determination of a motion to set aside a Mareva

injunction granted against Mr. DeMaria at the instance of another creditor.

[8] On January 29, 2019, twelve days after the Order was made, the appellants

filed a notice of appeal with this court, asking that the Order be set aside and the

application to appoint a receiver over the Family Residence and Cottage be

dismissed. The appellants did not seek leave to appeal. The appeal was perfected

on March 4,2019.

[9] On May 24, 2019, BCU filed this motion seeking to quash the appeal on the

basis that the appellants have no right of appeal to this court, they have not sought

or obtained leave to appeal to this court and, in any event, they cannot meet the

test for leave to appeal.

II. THE APPLICABLE APPEAL ROUTES

[10] Both s. 243(1) of the B!A and s. 101 of the CJA authorize a court to appoint

a receiver when it is "just or convenient to do so." In Business Development Bank
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of Canada v. Astoria Organic Matters Ltd., 2019 ONCA 269, 69 C.B.R. (6th) 13,

Zarnett J.A. concluded, at paras. 66 and 67, that where an order is made pursuant

to both s. 243 of the BIA and s. 101 of the CJA, the more restrictive appeal

provisions in the BIA govern the rights of appeal and appeal routes.

[11] In the present case, para. 1 of the Order expressly states that the

appointment of the receiver is made pursuant to BIA s. 243(1) and CJA s. 101. The

recitals to the Order state that the application is under both the BIA and the CJA.

And the powers of the receiver to which the appellants object - the power to take

possession of and exercise control over the Family Residence and Cottage - are

powers that B!A ss. 243(1 )(a) and (b) expressly authorize a court to grant to a

receiver. Accordingly, the right to appeal the Order and the appeal routes are those

set out in the BIA.

III. DOES AN APPEAL AS OF RIGHT FROM THE ORDER EXIST?

[12] There is no appeal as of right under B!A ss. 193(a) or (c) from an order

appointing a receiver: Business Development Bank of Canada v. Pine Tree

Resorts Inc., 2013 ONCA 282, 115 O.R. (3d) 617, at para. 14.

[13] The appellants argue they have an appeal as of right under BIA s. 193(b):

"if the order or decision is likely to affect other cases of a similar nature in the

bankruptcy proceedings." The jurisprudence has consistently interpreted s. 193(b)

as meaning that a right of appeal will lie where the decision in question will likely
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affect another case raising the same or similar issues in the same bankruptcy or

receivership proceedings: 2403177 Ontario Inc. v. Bending Lake Iron Group Ltd.,

2016 ONCA225, 396 D.L.R. (4th) 635, at para. 32.

[14] Here, BCU's application for the appointment of a receiver concerns five

residential properties. The application judge's endorsement for an April 25, 2019

case conference records that "a new receivership proceeding involving a property

known as Stavebank" is contemplated. That new proceeding is not the receivership

proceeding in which the Order was made. Accordingly, BIA s. 193(b) does not

apply.

[15] As a result, the appellants require leave to appeal the Order under BiA s.

193(e).

IV. SHOULD LEAVE TO APPEAL BE GRANTED?

[16] Notwithstanding their technical non-compliance with BIA Rule 31(1) -

namely, not filing the appeal in the proper office strictly within the prescribed time

- the appellants request that leave to appeal be granted, if leave is required. Given

that the appellants had an intention to appeal and exceeded the filing time

prescribed by the B!A Rules by only one day, we shall consider their alternative

position that leave to appeal should be granted.
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(a) The guiding principles

[17] The principles guiding the consideration of a request for leave to appeal

under s. 193(e) were set out by Blair J.A. in Pine Tree Resorts where, at para. 29,

he stated:

Beginning with the overriding proposition that the
exercise of granting leave to appeal under s. 193(e) is
discretionary and must be exercised in a flexible and
contextual way, the following are the prevailing
considerations in my view. The court will look to whether
the proposed appeal,

a) raises an issue that is of general
importance to the practice in
bankruptcy/insolvency matters or to the
administration of justice as a whole, and is
one that this Court should therefore consider
and address;

b) is prima fade meritorious, and

c) would unduly hinder the progress of the
bankruptcy/insolvency proceedings.

(b) Consideration of the factors

(1) Issue of general importance

[18] The proposed appeal does not raise an issue of general importance to the

practice in insolvency matters or to the administration of justice as a whole. It

concerns a very fact-specific dispute between two debtors and their creditor.
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(2) Is the appeal prima facie meritorious?

[19] In their appeal factum, the appellants advance two main grounds of appeal

in respect of the Order: (i) the application judge failed to consider BCU's conduct

in engaging in an unauthorized transaction; and (ii) the application judge's

treatment of certain factors relevant to whether it was "just and convenient" to

appoint a receiver was not appropriate.

The "unauthorized transaction"

[20] First, the appellants submit that in granting the Order, the application judge

failed to take into consideration conduct by BCU that disentitled it to the equitable

relief of the appointment of a receiver.

[21] In their appeal factum, the appellants acknowledge that the first mortgages

on the Family Residence and Cottage fell into arrears in August 2018 and

November 2018 respectively. Their main ground of appeal concerns the conduct

of BCU in respect of the debt secured by the second mortgage on the Family

Residence.

[22] The second mortgage on the Family Residence secures the line of credit

extended to Vicar Homes (the "Vicar LOG"), In opposing the appointment of a

receiver over the Family Residence, the appellants took the position that in

February and March 2017 BCU carried out a series of unauthorized transactions
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in respect of the Vicar LOG. Mr. DeMaria deposited funds into the account of a

related company, Do You Know Inc. He transferred those funds to the Vicar LOG.

The cheques deposited were returned NSF. As a result, BCU reversed the

transactions, without Mr. DeMaria's authorization, thereby increasing the amount

due under the Vicar LOG.

[23] In their appeal factum, the appellants contend that the reversal of the

transactions constituted a breach of the Vicar LOG Loan Agreement and amounted

to misconduct that deprived BCU of the ability to claim the equitable relief of the

appointment of a receiver over the Family Residence. The second mortgage on

the Family Residence secured the Vicar LOG but not the Do You Know account

into which Mr. DeMaria initially deposited the NSF cheques.

[24] The appellants submit that "by failing to consider this breach, the application

judge did not give any weight to this critical factor in the test for the appropriateness

of the appointment of a receiver and in particular the issue of whether BCU had

clean hands."

[25] The reasons of the application judge disclose that he did consider this issue.

He stated:

Before the cheques cleared, [DeMaria] instructed BCU to
transfer the money from DYK to reduce the line of credit
of Vicar. ECU did as instructed. The cheques bounced.
BCU reversed the transfers, putting the Vicar LOG back
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where it was before the NSF cheque amounts were
transferred from the DYK to the Vicar account.

I simply cannot agree that this was misconduct or
motivated by a conflict of interest by BCU. No money was
actually deposited to DYK. Therefore, the "transfer" of
this money to reduce the Vicar LOG was really nothing
more than an accounting error on the part of BCU. Had it
waited for the cheques to clear, no funds would have
been transferred and there would never have been a
credit of $800,000 to the Vicar account. The problem
arose, not from BCU misconduct, but from the fact that
the cheques deposited to the DYK account were bad.

[26] In respect of the Vicar LOG, the application judge also reviewed and

considered whether the change in the amount outstanding under the Vicar LOG

amounted to a material variation in the guaranteed obligations and whether the

relevant lending and security documents permitted the variation. He concluded that

the documents permitted an increase in the amount loaned to Vicar Homes. That

said, the application judge made it clear that: "This hearing, of course, is not a final

ruling on the question. No doubt further evidence would be required in the event

there are proceedings to enforce the guarantee."

The application judge's treatment of other factors

[27] Second, the appellants argue in their appeal factum that the application

judge based his assessment on whether it would be "just and convenient" to

appoint a receiver on two erroneous findings of fact: (i) the existence of competing
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creditor claims to the Family Residence and Cottage; and (ii) the appointment of

the receiver would not be the "high cost alternative".

[28] As to the first finding of fact, the application judge's reasons disclose that his

reference to other creditors was made in his discussion of the earlier appointment

of a receiver over two other properties and disputes involving other creditors "over

adequacy of security and priority issues." In those circumstances, the application

judge concluded that it was "critical to move matters 'under one roof so to speak".

[29] As to the second finding of fact, the application judge expressed the view

that given the existence of other receivership proceedings and added costs

through private mortgage enforcement proceedings, "it Is not at all clear to me that

extending the receiver's powers to [the Family Residence and Cottage] as well is

the "high cost" alternative."

[30] On the face of his reasons, it is not apparent that the application judge made

any palpable and overriding error. The findings, when read in context, were more

in the nature of his assessment of relevant factors to take into account in

considering whether to appoint a receiver.

[31] When their grounds of appeal are considered together, it is far from clear

that the appellants have demonstrated a prima facie meritorious appeal from the

Order.
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(3) Effect of an appeal on the conduct of the receivership

[32] Although the enforcement of the Order against the Family Residence has

been stayed for a time, BCU contends that the receiver has been reluctant to freely

exercise its powers under the Order to market and sell the Cottage while the appeal

is pending.

(c) Conclusion

[33] From the materials before us, we conclude that: (i) an appeal would affect

the conduct of the receivership proceedings, at least in respect to the Cottage; (ii)

the appeal does not raise an issue of general importance; and (iii) the appellants

have not demonstrated that their appeal is prima facie meritorious. In those

circumstances, we do not grant leave to appeal the Order.

V. DISPOSITION

[34] For the reasons set out above, we grant the motion and quash the appeal

on the basis that leave to appeal is required, which we decline to grant.

[35] BCU seeks full indemnity costs of this motion and the appeal. Although the

appellants perfected their appeal, BCU has not filed its responding materials. While

the charges enable BCU to recover its costs of enforcement on an elevated basis,

this court retains the discretion to determine the award of costs that would be fair
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and reasonable in the circumstances. We fix the fair and reasonable costs to which

BCU is entitled at $20,000, inclusive of disbursements and applicable taxes.
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