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TAB 1  



Court File No.: CV-23-00706813-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

BETWEEN: 

GENESIS MORTGAGE INVESTMENT CORP. 

Applicant 

- and - 

1776411 ONTARIO LTD. AND 1333 WEBER STREET KITCHENER LP 

Respondents 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

NOTICE OF MOTION  
(Returnable June 2, 2026) 

 
 

GFD 1333W Limited Partnership (“GFD LP”) will make a motion before the Honourable 

Justice Kimmel of the Ontario Superior Court of Justice (Commercial List) (the “Court”) on June 

2, 2026 at 10:00 a.m. or as soon after that time as the motion can be heard.  

PROPOSED METHOD OF HEARING: The motion is to be heard:  

[   ] In writing under subrule 37.12.1(1). 
[   ] In writing as an opposed motion under subrule 37.12.1(4). 
[X] In person. 
[   ] By telephone conference. 
[   ] By video conference. 
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THE MOTION IS FOR: 

1. An Order (the “Tarion Fee Order”), among other things: 

(a) declaring that the enrolment fees remitted by the Respondents to Tarion Warranty 

Corporation (“Tarion”) under the Ontario New Home Warranties Plan Act 

(“ONHWPA”) in respect of Tower B of the four-tower residential condominium 

project (the “Project”) that was being developed by the Respondents at 1333 

Weber Street East, City of Kitchener (the “Tarion Fee”) constitutes a “Purchased 

Asset” under the Sale Agreement (as defined below);  

(b) directing Tarion to remit the full amount of refund owing in respect of the Tarion 

Fee to GFD LP; and 

(c) ordering the costs of this motion against any party or parties who oppose the 

motion, to the extent it is opposed. 

2. Such further and other relief as counsel may request and this Court deems just. 

THE GROUNDS FOR THE MOTION ARE:  

Background  

3. On October 12, 2023, following an application brought by Genesis Mortgage Investment 

Corporation (“GMIC”) (in its capacity as the junior secured lender in a syndicate of secured 

lenders of the Respondents), the Court issued an Order, among other things, appointing KSV 

Restructuring Inc. as the receiver and manager (in such capacity, the “Receiver”), without security, 
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of all of the property, assets and undertakings (the “Property”) of 1333 Weber Street Kitchener 

LP and its general partner, 1776411 Ontario Limited.  

4. The Project contemplated the construction of a four-phase condominium development, 

consisting of Towers A – D. At the time the Receiver was appointed, Tower B consisted of a 

partially complete foundation where it was contemplated a residential building comprised of 

condominium units would be erected. All 189 proposed condominium units of Tower B had been 

sold pursuant to pre-construction agreements of purchase and sale (the “APSs”). 

5. Following a Court-approved sale process that did not result in any acceptable bids, GMIC, 

along with Elm Acquisitions Corp. (“Elm”) and Dorr Capital Corporation (“Dorr”, and 

collectively with GMIC and Elm, the “Purchasers”) ultimately entered into an agreement of 

purchase and sale with the Receiver dated March 4, 2024 (as amended, the “Sale Agreement”) 

pursuant to which the Purchasers agreed to purchase the Project. On October 7, 2024, the 

Purchasers’ interest in the Sale Agreement was assigned to GFD LP, a limited partnership in which 

the Purchasers are the limited partners. 

6. On October 8, 2024, the Court granted an Approval and Vesting Order (the “AVO”) that, 

among other things: 

(a) approved the transaction contemplated by the Sale Agreement (the 

“Transaction”); 

(b) upon closing of the Transaction, vested in 1333W Lands Ltd. (the “Assignee”), the 

nominee of GFD LP’s general partner, the Respondents’ right, title and interest in 

and to the “Purchased Assets” under the Sale Agreement (including “the benefit of 
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all prepaid expenses and deposits with any Person…or Governmental Authority” 

and “the Levies”);  

(c) authorized the Receiver to terminate and disclaim the APSs within Tower B in the 

Project on or following closing of the Transaction; and 

(d) approved a deposit return protocol (the “Deposit Return Protocol”) pursuant to 

which deposits would be returned to the purchasers of units that were disclaimed 

by the Receiver in accordance with the AVO. 

7. The Transaction closed on October 29, 2024. 

8. In accordance with the AVO, all of the APSs in respect of the Tower B units have been 

disclaimed and, in accordance with the Deposit Return Protocol, the Tower B unit purchasers have 

had an opportunity to obtain return of their deposits (along with interest accrued thereon). Because 

Tower B was only partially constructed at the time of the AVO, the Tower B unit purchasers did 

not at any time take possession of those units. Having had their APSs disclaimed without ever 

obtaining possession, and the opportunity to have their deposits returned in accordance with the 

AVO and the Deposit Return Protocol, the Tower B unit purchasers have no continuing interest in 

the Project. 

Tarion Fee 

9. ONHWPA requires “builders” and “vendors” to remit certain fees to Tarion when new 

“homes” (which include condominium units) are built. Licensed builders and vendors are required 

to remit enrolment fees to Tarion for every new “home” built under this regime. These enrolment 
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fees can be cancelled in certain circumstances, including where a project ceases to qualify as a 

“home”. 

10. GFD LP understands that, prior to the appointment of the Receiver, the Tarion Fee was 

remitted by the Respondents in respect of the contemplated Tower B units, each of which were 

intended to be developed and sold as condominium units subject to Ontario’s new home warranty 

program administered by Tarion. 

11. GFD LP is in the process of converting Tower B into a “purpose-built rental”. Given this 

conversion, GFD LP will not sell units to be owned by members of the public – the units will be 

owned (directly or indirectly) by GFD LP. A “purpose-built rental” does not qualify as a “home” 

under ONHWPA, and, given GFD LP and its assigns will not be selling “homes” to the public, 

GFD LP is not a “vendor” within the meaning of ONHWPA. As such, a refund should be issued 

in respect of the Tarion Fee previously paid by the Respondents (the “Tarion Refund”). 

12. Given the language in the Sale Agreement (including, in particular, the definition of 

“Purchased Assets”) and pursuant to the terms of the AVO, GFD LP (through the Assignee) is 

entitled to the Tarion Refund. 

Need for Relief Sought 

13. Werner Leuschner, a former principal of the Respondents, has contacted Tarion to 

improperly seek payment of the Tarion Refund to him or for his benefit. 

14. GFD LP, through its counsel, contacted both Mr. Leuschner and Tarion on February 4, 

2026 to provide its position that GFD LP is entitled to the Tarion Refund and to attempt to resolve 

this issue. Tarion responded on February 13, 2026 and indicated that it would consider issuing a 
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refund upon “(1) receipt of written confirmation via Statutory declaration that the project is being 

repurposed and will no longer be developed as a Condominium and (2) upon receipt of a court 

order or an agreement of the parties directing Tarion to pay the funds to such party”. Despite 

repeated follow-ups, Mr. Leuschner’s counsel was initially unable to obtain instructions from his 

client. 

15. On April 14, 2026, a case conference was convened before the Court to address several 

matters related to these Receivership proceedings. Among other things, the Court scheduled time 

on June 2, 2026 for a motion to be heard regarding the entitlement to the Tarion Refund (the 

“Tarion Fee Motion”). 

16. Immediately after the case conference concluded on April 14, 2026, GFD LP’s counsel 

contacted Mr. Leuschner’s counsel by email to request time to discuss the Tarion Fee Motion. Mr. 

Leuschner’s counsel responded that he was speaking with his clients the next day and would get 

instructions and revert. After not hearing from Mr. Leuschner's counsel, and further email follow-

ups to Mr. Leuschner’s counsel, including on April 21st, April 23rd, April 29th, and May 4th, Mr. 

Leuschner’s counsel finally confirmed on May 5th that his client would oppose a motion by GFD 

LP for the Tarion Refund. 

17. GFD LP has provided the details necessary in the within motion to confirm to Tarion that 

Tower B no longer qualifies for the new home regime. GFD LP is entitled to the Tarion Refund. 

Mr. Leuschner has not yet provided any basis on which he or the Respondents or any other party 

would be entitled to the Tarion Refund, nor is there any such basis in fact or at law. 
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Other Grounds 

18. The inherent and equitable jurisdiction of the Court. 

19. The Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as amended, including rules 1.04, 

1.05, 2.03, 3.02, 16, 37, and 39 thereof.   

20. Such further and other grounds as counsel may advise and this Court may permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion: 

21. The Affidavit of Michael Yeung sworn May 8, 2026 and the exhibits attached thereto.   

22. Such further and other material as counsel may advise and this Honourable Court may 

permit.  

May 8, 2026 BENNETT JONES LLP 
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P.O. Box 130 
Toronto, ON M5X 1A4 
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Joseph Blinick (LSO# 64325B) 
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TAB 2  



Court File No.: CV-23-00706813-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

BETWEEN: 

GENESIS MORTGAGE INVESTMENT CORP. 

Applicant 

- and - 

1776411 ONTARIO LTD. AND 1333 WEBER STREET KITCHENER LP 

Respondents 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

AFFIDAVIT OF MICHAEL YEUNG 
(Sworn May 8, 2026) 

 

I, MICHAEL YEUNG, of the City of Richmond, in the Province of British Columbia, 

MAKE OATH AND SAY: 

1. I am the Executive Vice President, Lending of Gentai Capital Corporation (“Gentai”), and 

an officer of Genesis Mortgage Investment Corporation (“GMIC”), a non-banking mortgage 

lender that is managed by Gentai. I have personal knowledge of the matters to which I depose in 

this affidavit, unless otherwise indicated. Where I have relied on other sources for information, I 

have so stated and I believe them to be true. 

2. As discussed further below, GMIC, along with Elm Acquisitions Corp. (“Elm”) and Dorr 

Capital Corporation (“Dorr”, and collectively with GMIC and Elm, the “Purchasers”) agreed to 

purchase certain of the Respondents’ property pursuant to an agreement of purchase and sale dated 
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March 4, 2024 (as amended, the “Sale Agreement”), with the Receiver (as defined below) as the 

seller. On October 7, 2024, the Purchasers’ interest in the Sale Agreement was assigned to GFD 

1333W Limited Partnership (“GFD LP”), a limited partnership in which the Purchasers are the 

limited partners.  

3. The Sale Agreement and the transaction contemplated thereunder (the “Transaction”) was 

approved by this Court on October 8, 2024, pursuant to an approval and vesting order (the “AVO”, 

which is discussed in greater detail below), and upon closing of the Transaction, the Purchased 

Assets (as defined in the Sale Agreement) were vested in 1333W Lands Ltd. (the “Assignee”), the 

nominee of GFD LP’s general partner, GFD 1333W GP Inc. The Purchased Assets include real 

property and what was, at the time, a four-tower condominium project located thereon. The four 

towers were at various stages of construction, and units were not occupied at the time of the 

purchase.  

4. At the time of the appointment of the Receiver, hundreds of units in the towers had been 

sold pursuant to pre-construction agreements of purchase and sale (the “APSs”). The AVO, among 

other things, authorized the Receiver to disclaim all of the APSs for units in Tower B (as defined 

below) on or following the closing of the Transaction. Those units have now been disclaimed, and 

the unit purchasers have had an opportunity to be refunded for their deposits. GFD LP is now in 

the process of re-purposing Tower B from a condominium development to a “purpose-built rental”. 

5. I swear this affidavit in support of a motion by GFD LP for an Order (the “Tarion Fee 

Order”), among other things, declaring that the Tarion Fee (as defined below) remitted by the 

Respondents to Tarion Warranty Corporation (“Tarion”) in connection with Tower B constitutes 

a Purchased Asset under the Sale Agreement, directing Tarion to remit the full amount of refund 
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owing in respect of the Tarion Fee to GFD LP, and ordering the costs of this motion against any 

party or parties who oppose the motion, to the extent it is opposed. 

A. Background – Sale Agreement and AVO 

6. KSV Restructuring Inc. was appointed as the receiver and manager (the “Receiver”), 

without security, of all of the property, assets and undertakings (the “Property”) of 1333 Weber 

Street Kitchener LP (“1333 Weber LP”) and its general partner, 1776411 Ontario Limited 

(together with 1333 Weber LP, the “Partnership”), on October 12, 2023, following an application 

brought by GMIC. The principal asset of the Partnership was the real property located at 1333 

Weber Street East, City of Kitchener and the phased four-tower residential condominium project 

located thereon (the “Project”).  

7. When the Receiver was appointed, the Project was comprised of the following four phases: 

(a) Phase 1: a partially complete residential building (“Tower A”); 

(b) Phases 2 and 3: a partially complete foundation and underground parking area 

where it was contemplated that two residential buildings would be erected (“Tower 

B” and “Tower C”); and 

(c) Phase 4: raw land wherein it is contemplated that a residential building will be 

erected. 

I understand that all 177 units of Tower A, 189 units of Tower B, and 137 units of Tower C were 

subject to APSs. 
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8. Following a Court-approved sale process that did not result in any acceptable bids for the 

Project, GMIC advised the Receiver that it would submit a bid for the Project. As noted above, 

GMIC, Elm, and Dorr, as Purchasers, ultimately entered in the Sale Agreement with the Receiver, 

and their interest in the Sale Agreement is now held through GFD LP. A copy of the Sale 

Agreement (including its amendments) is attached hereto as Exhibit “A”.  

9. Under the Sale Agreement, the Purchased Assets to be acquired by the Purchasers include 

the Property, as well as “the benefit of all prepaid expenses and deposits with any Person…or 

Governmental Authority” and “the Levies” (which include various charges and fees). 

10. The AVO, among other things: 

(a) approved the Transaction for the Purchased Assets contemplated by the Sale 

Agreement between the Receiver and the Purchasers; 

(b) upon closing of the Transaction, vested in the Assignee the Respondents’ right, title 

and interest in and to the Purchased Assets;  

(c) authorized the Receiver to terminate and disclaim all of the APSs within Tower B 

in the Project on or following closing of the Transaction; 

(d) approved a deposit return protocol (the “Deposit Return Protocol”) managed by 

Aviva Insurance Company of Canada and its agent, MNP Ltd., pursuant to which 

deposits would be returned to the purchasers of units that were disclaimed by the 

Receiver in accordance with the AVO. 



- 5 - 

11. A copy of the Deposit Return Protocol approved by the AVO is attached hereto as Exhibit 

“B”. 

12. The Transaction closed on October 29, 2024. Copies of the AVO and the Receiver’s 

closing certificate are attached hereto as Exhibits “C” and “D”, respectively. 

13. I understand that, in accordance with the AVO, all of the APSs in respect of the Tower B 

units have been disclaimed and, in accordance with the Deposit Return Protocol, the Tower B unit 

purchasers have had an opportunity to obtain return of their deposits (along with interest accrued 

thereon). Because Tower B was only partially constructed at the time of the AVO, the Tower B 

unit purchasers did not at any time take possession of those units. Having had their APSs 

disclaimed without ever obtaining possession, and the opportunity to have their deposits returned 

in accordance with the AVO and the Deposit Return Protocol, I believe that the Tower B unit 

purchasers have no continuing interest in the Project. 

B. Tarion Fee 

14. Tarion is a not-for-profit consumer protection organization established by the government 

of Ontario to administer Ontario’s new home warranty program. Under the Ontario New Home 

Warranties Plan Act, R.S.O. 1990, c. O.31 (“ONHWPA”), “builders” and “vendors” are required 

to remit certain fees to Tarion when new “homes” (which include condominium units) are built. 

Licensed builders and vendors are required to remit enrolment fees to Tarion for every new “home” 

built under this regime. 
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15. ONHWPA also provides that the enrolment can be cancelled in certain circumstances, 

including where a project ceases to qualify as a “home”. In such circumstances, I understand that 

Tarion will refund the builder or vendor for most of the enrolment fees. 

16. It is my understanding that, prior to the appointment of the Receiver, the Respondents (or 

certain of them) remitted the required enrolment fees (the “Tarion Fee”) to Tarion in respect of 

the contemplated Tower B units, each of which were intended to be developed and sold as 

condominium units subject to Ontario’s new home warranty program administered by Tarion. 

17. GFD LP is in the process of converting Tower B into a “purpose-built rental”. Attached 

hereto as Exhibit “E” is a Development Charges Information Sheet dated May 16, 2025 executed 

by GFD LP in which GFD LP, among other things, confirmed to the City of Kitchener that it 

proposed to develop Tower B as a new high-rise rental development. Attached as Exhibit “F” is 

a Deferred Payments Determination dated May 28, 2025 from the City of Kitchener confirming 

that Tower B is a “Rental Housing” project. 

18. Given this conversion, GFD LP will not sell units to be owned by members of the public – 

the units will be owned (directly or indirectly) by GFD LP. I understand that a “purpose-built 

rental” does not qualify as a “home” under ONHWPA, and, given GFD LP and its assigns will not 

be selling “homes” to the public, GFD LP is not a “vendor” within the meaning of ONHWPA.  

19. As such, I believe that a refund should be issued in respect of the Tarion Fee previously 

paid by the Respondents (the “Tarion Refund”). Given the language in the Sale Agreement 

(including, in particular, the definition of “Purchased Assets”) and pursuant to the terms of the 

AVO, I believe that GFD LP (through the Assignee) is entitled to the Tarion Refund. 
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C. Need for Relief Sought 

20. Notwithstanding the above, I understand that Werner Leuschner, a former principal of the 

Respondents, has contacted Tarion to improperly seek payment of the Tarion Fee to him or for his 

benefit. 

21. After becoming aware of this, on February 4, 2026, GFD LP’s counsel, Bennett Jones LLP, 

sent a letter to Tarion and to Mr. Leuschner’s counsel providing GFD LP’s position on its 

entitlement to the Tarion Refund. The letter to Tarion is attached hereto as Exhibit “G”, and the 

letter to Mr. Leuschner’s counsel is attached hereto as Exhibit “H”. 

22. Tarion responded to Bennett Jones on February 13th. In its reply, it stated that the 

entitlement to the Tarion Fee was unclear to Tarion, and that Tarion may consider issuing a refund 

upon “(1) receipt of written confirmation via Statutory declaration that the project is being 

repurposed and will no longer be developed as a Condominium and (2) upon receipt of a court 

order or an agreement of the parties directing Tarion to pay the funds to such party”. That 

correspondence is attached hereto as Exhibit “I”.  As set out above, Tower B is being repurposed 

and will no longer be developed as a condominium; however, GFD LP has, to date, been unable 

to obtain agreement of the parties directing Tarion to pay the Tarion Refund to GFD LP. 

23. Mr. Leuschner’s counsel responded to Bennett Jones on February 4th to indicate that he 

would need to obtain instructions regarding his client’s position. I understand that Bennett Jones 

again contacted Mr. Leuschner’s counsel by email on February 26th and March 13th, but no 

response was received. Given Mr. Leuschner had not provided a position, and given Tarion 

requires either agreement between the parties or a Court Order to issue the Tarion Refund, it was 

necessary to schedule a motion to determine entitlement to the Tarion Refund. 
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24. On April 14, 2026, I understand a case conference was convened before the Court to 

address several matters related to these Receivership proceedings. Among other things, I 

understand that the Court issued an endorsement the following day that scheduled a hearing on 

June 2, 2026 for a motion regarding the entitlement to the Tarion Refund (the “Tarion Fee 

Motion”). That endorsement also directed that the interested parties would agree to a schedule for 

the delivery of materials. A copy of the endorsement is attached hereto as Exhibit “J”. 

25. I understand that, on April 14, 2026, immediately after the case conference concluded, 

Bennett Jones contacted Mr. Leuschner’s counsel by email to request time to discuss the Tarion 

Fee Motion. It was my hope that Mr. Leuschner would engage, and that this motion would not be 

necessary. Mr. Leuschner’s counsel responded that he was speaking with his clients the next day 

and would get instructions and revert. I understand that after email follow-ups from my counsel 

on April 21st, April 23rd, April 29th, and May 4th, Mr. Leuschner’s counsel finally confirmed on 

May 5th that his client would oppose a motion by GFD LP for the Tarion Refund. A copy of the 

email correspondence between counsel is attached hereto as Exhibit “K”. 

26. On behalf of GFD LP, I have provided the declaration requested by Tarion in this affidavit. 

GFD LP is of the view that it is entitled to the Tarion Refund. As of the date hereof, Mr. Leuschner 

has not provided any basis on which he or the Respondents or any other party would be entitled to 

the Tarion Refund. I am not aware of any basis on which Mr. Leuschner, the Respondents, or any 

party other than GFD LP (through the Assignee) would be entitled to the Tarion Refund. If Mr. 

Leuschner had provided written consent to the Tarion Refund being paid to GFD LP, it is likely 

that this motion would not be necessary. Unfortunately, given Mr. Leuschner’s position, GFD LP 

is required to seek the Tarion Fee Order. 
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D. Conclusion 

27. The Sale Agreement and the AVO are clear that the Assignee acquired the Purchased 

Assets, which includes the Tarion Fee, and, consequently, the right to receive the Tarion Refund 

given that Tower B is being repurposed and will no longer be subject to Ontario’s new home 

warranty program administered by Tarion for which the Tarion Fee was paid. The language 

requested by Tarion has been provided herein. However, given Mr. Leuschner has asserted an 

interest in the Tarion Refund, the relief sought from this Court is necessary and appropriate in the 

circumstances. 

28. I swear this affidavit solely in support of GFD LP’s motion for the Tarion Fee Order and 

for no other or improper purpose. 

SWORN BEFORE ME over 
videoconference on this 8th day of May, 2026 
in accordance with Ontario Regulation 
431/20. The affiant was located in the City of 
Richmond, in the Province of British 
Columbia and the Commissioner was located 
in the City of Toronto, in the Province of 
Ontario. 
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AGREEMENT OF PURCHASE AND SALE 

THIS AGREEMENT made this 4th day of March, 2024. 

BETWEEN: 

KSV RESTRUCTURING INC., 

solely in its capacity as the Court-appointed receiver and manager 

of the real property described in Schedule “A” hereto and all the 

other assets, undertakings and properties of 1776411 Ontario Ltd. 

and 1333 Weber Street Kitchener LP (the “Receivership 

Respondents”), and not in its personal capacity or in any other 

capacity 

(in such capacity, the “Receiver”) 

 

- and - 

GENESIS MORTGAGE INVESTMENT CORPORATION, 

ELM ACQUISITIONS CORP. and DORR CAPITAL 

CORPORATION, 

collectively in trust for a corporation to be incorporated 

 

(the “Purchaser”) 

WHEREAS pursuant to an order of The Honourable Mr. Justice Cavanagh of the Ontario 

Superior Court of Justice (Commercial List) (the “Court”) made on October 12, 2023 (the 

“Receivership Order”), KSV Restructuring Inc. (“KSV”) was appointed as the Receiver, without 

security, of the Purchased Assets (as defined herein); 

AND WHEREAS pursuant to the provisions of the Receivership Order, the Receiver has 

the power to sell all or any part of the Purchased Assets, subject to Court approval; 

AND WHEREAS pursuant to an order of The Honourable Mr. Justice Cavanagh of the 

Court made on December 12, 2023 (the “Sale Process Order”), the Court approved the Sale 

Process (as defined in the Sale Process Order) recommended by the Receiver, including, without 

limitation, that any transaction or transactions by the Receiver in respect of the Purchased Assets 

shall be subject to Court approval;  

AND WHEREAS the Purchaser wishes to purchase and the Receiver wishes to sell the 

Purchased Assets (as defined herein) upon the terms and subject to the conditions set out herein; 

NOW THEREFORE, in consideration of the promises, mutual covenants and agreements 

contained in this Agreement (as defined herein), and for other good and valuable consideration, 

the receipt and sufficiency of which are each hereby acknowledged by the Parties (as defined 

herein), the Parties agree as follows: 
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ARTICLE 1 

DEFINED TERMS 

1.1 Definitions. 

In this Agreement: 

“Accounts Payable” means all amounts relating to the Business owing to any Person in 

connection with the purchase of goods or services in the ordinary course of business; 

“Agent” means CBRE Limited, the selling agent and advisor to the Receiver in connection with 

the marketing and sale of the Property;  

“Agreement” means this agreement of purchase and sale, including all schedules and all 

amendments or restatements, as permitted, and references to “article”, “section” or “schedule” 

mean the specified article, section of, or schedule to this Agreement and the expressions “hereof”, 

“herein”, “hereto”, “hereunder”, “hereby” and similar expressions refer to this Agreement and not 

to any particular section or other portion of this Agreement; 

“Applicable Law” means, with respect to any Person, property, transaction, event or other matter, 

all applicable laws, statutes, regulations, rules, by-laws, ordinances, protocols, regulatory policies, 

codes, guidelines, official directives, orders, rulings, judgments and decrees of any Governmental 

Authority; 

“Approval and Vesting Order” means the approval and vesting order issued by the Court 

approving this Agreement and the Transaction and conveying to the Purchaser the Purchased 

Assets free and clear of all Encumbrances other than the Permitted Encumbrances, which order 

shall be in a form substantively similar to the draft order attached as Schedule “B” hereto, with 

only such amendments as may be acceptable to the Purchaser and the Receiver, each acting 

reasonably; 

“Assignable Assets” has the meaning given in Section 3.1(3); 

“Buildings” means the buildings constructed or to be constructed on the Lands, including without 

limitation Tower A and Towers B and C, together with all other improvements to the Lands; 

“Business” means the business of the Receivership Respondents; 

“Business Day” means a day on which banks are open for business in the City of Toronto but does 

not include a Saturday, Sunday or statutory holiday in the Province of Ontario; 

“Claims” means any and all claims, demands, complaints, grievances, actions, applications, suits, 

causes of action, orders, charges, indictments, prosecutions or other similar processes, assessments 

or reassessments, judgments, debts, liabilities, expenses, costs, damages or losses, contingent or 

otherwise, whether liquidated or unliquidated, matured or unmatured, disputed or undisputed, 

contractual, legal or equitable, including loss of value, professional fees, including solicitor and 

client costs and disbursements, and all costs incurred in investigating or pursuing any of the 
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foregoing or any proceeding relating to any of the foregoing, related to the Purchased Assets or 

the Receivership Respondents, and “Claim” means any one of them; 

“Closing” means the successful completion of the Transaction; 

“Closing Date” means the date that is the later of: (i) the first Business Day following the date that 

is 10 days following the date on which the Approval and Vesting Order is issued by the Court; and 

(ii) the first Business Day following the date that is 10 days following the date on which any 

appeals or motions to set aside or vary the Approval and Vesting Order have been finally 

determined, or, if the Parties agree, such other date as agreed in writing by the Parties; provided, 

however, that the Closing Date shall not be earlier than May 15, 2024; 

“Closing Time” means 5:00 p.m. (Toronto time) on the Closing Date or such other time as agreed 

in writing by the Parties; 

“Consents and Approvals” means the consents and approvals of all relevant Third Parties, if any; 

“Contracts” means all of the contracts, licences, leases, agreements, obligations, promises, 

undertakings, understandings, arrangements, documents, commitments, entitlements and 

engagements to which one or more Receivership Respondent is a party;  

“Court” has the meaning set out in the recitals hereof; 

“Deposit” has the meaning given in Section 4.2; 

“Due Diligence” has the meaning given in Section 7.3(e); 

“Due Diligence Date” means the date that is thirty (30) days following the date of acceptance of 

this Agreement by the Receiver; 

“Encumbrances” means all security interests (whether contractual, statutory, or otherwise), 

hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, 

executions, levies, charges, or other financial or monetary claims, whether or not they have 

attached or been perfected, registered or filed and whether secured, unsecured or otherwise; 

“ETA” means the Excise Tax Act, R.S.C. 1985, c. E-15, as amended; 

“Excluded Assets” means all assets, undertakings and properties of the Receivership Respondents 

other than the Purchased Assets, which Excluded Assets includes the following: 

(a) any of the Receivership Respondents’ cash or cash equivalents; 

(b) any of the Receivership Respondents’ accounts receivable; 

(c) original tax records and books and records pertaining thereto, minute books, 

corporate seals, taxpayer and other identification numbers and other documents 

relating to the organization, maintenance and existence of any of the Receivership 

Respondents or the Purchased Assets;  
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(d) the benefit of any refundable Taxes payable or paid by any of the Receivership 

Respondents or paid by the Receiver in respect of the Purchased Assets and 

applicable to the period prior to the Closing Date net of any amounts withheld by 

any taxing authority, and any claim or right of any of the Receivership Respondents 

or the Receiver to any refund, rebate, or credit of Taxes for the period prior to the 

Closing Date; 

(e) all Contracts identified by the Purchaser and disclosed to the Receiver prior to the 

Due Diligence Date; 

(f) any Existing Agreement of Purchase and Sale identified by the Purchaser and 

disclosed to the Receiver prior to the Due Diligence Date and any monies paid to 

the Receivership Respondents or on their behalf as a deposit or on account of a 

purchase of a condominium unit relating to any such Existing Agreement of 

Purchase and Sale; and 

(g) the existing agreements of purchase and sale with respect to the purchase of 

condominium units within Tower B and Tower C in the Project and any monies 

paid to the Receivership Respondents or on their behalf as a deposit or on account 

of a purchase of a condominium unit to be constructed in the Tower B or Tower C 

in the Project; 

“Excluded Liabilities” has the meaning given in Section 3.3; 

“Existing Agreements of Purchase and Sale” means all existing agreements of purchase and sale 

with respect to the purchase of condominium units within Tower A in the Project; 

“Existing Security” means, collectively, all performance bonds, letters of credit and/or security 

deposits provided to third parties with respect to the Project, including without limitation, (i) the 

performance bond or letter of credit provided by Westmount Guarantee Services Inc. 

(“Westmount”), (ii) the letter of credit dated August 19, 2021, issued by Concentra Bank in favour 

of The Corporation of the City of Kitchener in the amount of $2,698,148.20, and (iii) any other 

letters of credit arranged or issued by Genesis Mortgage Investment Corp. (“GMIC”), CMLS 

Financial Ltd. (“CMLS”), Computershare Trust Company of Canada (“Computershare”), and 

Concentra Bank at the request of the Receivership Respondents in connection with the Project, 

including all amendments, replacements and extensions thereof; 

“Existing Security Creditors” means, collectively, GMIC, CMLS, Computershare, Concentra 

Bank and Westmount; 

“First Mortgage Charge” means the charge/mortgage in the principal amount of $82,000,000 

granted by 1776411 Ontario Ltd. to and in favour of CMLS Financial Ltd., Computershare Trust 

Company of Canada, and Genesis Mortgage Investment Corp. registered against title to the 

Property on August 17, 2021 as Instrument No. WR1367209; 

“Governmental Authorities” means governments, regulatory authorities, governmental 

departments, agencies, commissions, bureaus, officials, ministers, Crown corporations, courts, 

bodies, boards, tribunals or dispute settlement panels or other law or regulation-making 
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organizations or entities: (a) having or purporting to have jurisdiction on behalf of any nation, 

province, republic, territory, state or other geographic or political subdivision thereof, including, 

without limitation, any municipality in which the Property is located; or (b) exercising, or entitled 

or purporting to exercise any administrative, executive, judicial, legislative, policy, regulatory or 

taxing authority or power, and “Governmental Authority” means any one of them; 

“HST” means harmonized sales tax imposed under Part IX of the ETA; 

“Interim Period” means the period from and including the date that this Agreement is executed 

by the Parties to and including the Closing Date; 

“ITA” means the Income Tax Act, R.S.C. 1985, c.1, as amended; 

“KSV” has the meaning set out in the recitals hereof; 

“Lands” means the real property described in Schedule “A” hereto and all rights and benefits 

appurtenant thereto; 

“Levies” means all municipal development charges, educational development charges, community 

benefits charges, amounts owing pursuant to agreements under sections 37 and/or 45 of the 

Planning Act (Ontario), cash in lieu of parkland, lot levies, water allocation payments, sewer 

allocation payments, building permit application fees, planning application fees or any other 

amount paid to the municipality or other Governmental Authority as a prerequisite to obtaining a 

building permit for the construction of the Project or any part thereof or in respect of any 

development thereon; 

“Notice” has the meaning given in Section 14.3; 

“Parties” means the Receiver and the Purchaser; 

“Permits” means all the authorizations, registrations, permits, certificates of approval, approvals, 

consents, commitments, rights or privileges issued, granted or required, if any, by any 

Governmental Authority in respect of the Project; 

“Permitted Encumbrances” means all those Encumbrances described in Schedule “C” hereto; 

“Person” means any individual, partnership, limited partnership, limited liability company, joint 

venture, syndicate, sole proprietorship, company or corporation with or without share capital, 

unincorporated association, trust, trustee, executor, administrator or other legal personal 

representative, Governmental Authority or other entity however designated or constituted; 

“Project” means the development and construction on the Lands of a four phase 

condominium/mixed use development which was marketed as “Elevate”, the first phase being a 

177-unit residential partially completed building (“Tower A”), the second and third phases being 

two additional residential high rise buildings which presently consist of a large open pit with a 

partially completed foundation and underground parking area (“Towers B and C”), and the fourth 

phase being raw land; 
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“Project Documents” has the meaning set out in Section 11.1; 

“Property” means collectively the Lands and the Buildings; 

“Purchase Price” has the meaning set out in Section 4.1; 

“Purchased Assets” means all the right, title and interest, if any, of the Receivership Respondents 

in and to the following: 

(a) the Property;  

(b) all plans and specifications and engineering drawings for the Project; 

(c) all trade names, business names, intellectual property, models including any scale 

models of the Buildings, and all advertising literature and materials relating to the 

Project; 

(d) all hoarding, preconstruction matters, and sales office contents relating to the 

Project; 

(e) all other tangible property relating to the creation or construction of the Buildings 

or the Project; 

(f) the benefit of any prepaid expenses or deposits with any Person (including, without 

limitation, the benefit of any prepaid rent(, public utility or Governmental 

Authority; 

(g) all intangible property (on-site or off-site) relating to the creation of the Buildings 

or the Project, including without limitation, all Existing Agreements of Purchase 

and Sale (save and except those which are Excluded Assets in accordance with 

clause (f) of the definition of Excluded Assets) and the Unit Deposits, the Contracts 

(save and except those which are Excluded Assets in accordance with clause (e) of 

the definition of Excluded Assets), and the Levies; and 

(h) the Permits, but only to the extent transferable to the Purchaser or the Purchaser’s 

permitted assignees; 

“Purchaser” means GENESIS MORTGAGE INVESTMENT CORPORATION, ELM 

ACQUISITIONS CORP. and DORR CAPITAL CORPORATION, collectively in trust for a 

corporation to be incorporated and validly subsisting under the laws of Province of Ontario; 

“Receiver” has the meaning set out in the recitals hereof; 

“Receivership Order” has the meaning set out in the recitals hereof; 

“Receivership Respondents” has the meaning set out in the preamble hereof; 

“Sales Process Order” has the meaning set out in the recitals hereof; 
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“Taxes” means all taxes, HST, land transfer taxes, charges, fees, levies, imposts and other 

assessments, including all income, sales, use, goods and services, harmonized, value added, 

capital, capital gains, alternative, net worth, transfer, profits, withholding, excise, real property and 

personal property taxes, and any related interest, fines and penalties, imposed by any 

Governmental Authority, and whether disputed or not; 

“Third Party” has the meaning given in Section 3.1(3); 

“Transaction” means the transaction of purchase and sale contemplated by this Agreement; 

“Unit Deposits” means any monies paid to the Receivership Respondents or on their behalf as a 

deposit or on account of a purchase of a condominium unit to be constructed in the Project pursuant 

to the Existing Agreements of Purchase and Sale save and except those which are Excluded Assets 

in accordance with clause (f) of the definition of Excluded Assets); and 

“Waiver Notice” has the meaning given in Section 7.3(e). 

ARTICLE 2 

SCHEDULES 

2.1 Schedules. 

The following schedules are incorporated in and form part of this Agreement: 

Schedule Description 

 

Schedule A 

Schedule B 

Schedule C 

 

Lands 

Approval and Vesting Order 

Permitted Encumbrances  

 

ARTICLE 3 

AGREEMENT TO PURCHASE 

3.1 Purchase and Sale of Purchased Assets. 

(1) Relying on the representations and warranties herein, the Receiver hereby agrees 

to sell, assign, convey and transfer to the Purchaser, and the Purchaser hereby 

agrees to purchase, the Purchased Assets, free and clear of all Encumbrances other 

than the Permitted Encumbrances. 

(2) Subject to the Closing, the Receiver hereby remises, releases and forever discharges 

to, and in favour of, the Purchaser, all of its rights, Claims, interests and demands, 

past or present, whether known or unknown, fixed or contingent or otherwise, 

whatsoever in the Purchased Assets. 

(3) This Agreement or any document delivered in connection with this Agreement shall 

not constitute an assignment of any rights, benefits or remedies under any Permits 

or Consents and Approvals (collectively, the “Assignable Assets”) that form part 
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of the Purchased Assets and which are not assignable by the Receiver to the 

Purchaser without the required consent of the other party or parties thereto or a 

Governmental Authority (collectively, the “Third Party”).  To the extent any such 

consent is required and not obtained by the Receiver prior to the Closing Date, then, 

to the extent permitted by Applicable Law: 

(a) the Receiver will, at the request, direction and sole cost of the Purchaser, 

acting reasonably, assist the Purchaser, in a timely manner and on a 

commercially reasonable best-efforts basis, in applying for and obtaining 

all consents or approvals required under the Assignable Assets in a form 

satisfactory to the Receiver and the Purchaser, acting reasonably, and take 

such actions and do such things as may be reasonably and lawfully designed 

to attempt to provide the benefits of the Assignable Assets to the Purchaser, 

including holding those Assignable Assets in trust for the benefit of the 

Purchaser or acting as agent for the Purchaser pending such assignment; 

(b) in the event that certain consents or approvals cannot be obtained with 

respect to the Assignable Assets, the Receiver will, at the request, direction 

and sole cost of the Purchaser, acting reasonably, seek an order from the 

Court assigning the Assignable Assets, for which consents or approvals 

cannot be obtained, to the Purchaser; and 

(c) in the event that the Receiver receives funds with respect to those 

Assignable Assets, the Receiver will promptly pay over to the Purchaser all 

such funds collected by the Receiver, net of any outstanding costs provided 

in subsection (a) above. 

3.2 Excluded Assets. 

Notwithstanding anything else in this Agreement, the Purchased Assets shall not include 

the Excluded Assets. 

3.3 Excluded Liabilities. 

With the sole exception of the Permitted Encumbrances, the Purchaser is not assuming, 

and shall not be deemed to have assumed, any liabilities, obligations or commitments of any of the 

Receivership Respondents, the Receiver or any other Person, whether known or unknown, fixed 

or contingent or otherwise, including any debts, obligations, sureties, positive or negative 

covenants or other liabilities directly or indirectly arising out of or resulting from the conduct or 

operation of the Business or the Property or the Receivership Respondent’s ownership or interest 

therein, whether pursuant to this Agreement or as a result of the Transaction (collectively, the 

“Excluded Liabilities”).  For greater certainty, the Excluded Liabilities shall include, but not be 

limited to, the following: 

(a) except as otherwise agreed in this Agreement, all Taxes payable by the 

Receivership Respondents prior to the Closing Date; 
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(b) except as otherwise agreed in this Agreement, all Taxes relating to any matters or 

assets other than the Purchased Assets; 

(c) any liability, obligation or commitment associated with the Accounts Payable or 

any employees of the Receivership Respondents; 

(d) except as otherwise agreed in this Agreement, any liability, obligation or 

commitment resulting from an Encumbrance that is not a Permitted Encumbrance; 

(e) any liability, obligation or commitment associated with any of the Excluded Assets; 

and 

(f) except as otherwise agreed in this Agreement, any liability, obligation or 

commitment in respect to Claims arising from or in relation to any facts, 

circumstances, events or occurrences existing or arising prior to the Closing Date. 

ARTICLE 4 

PURCHASE PRICE AND SATISFACTION OF PURCHASE PRICE 

4.1 Purchase Price. 

The purchase price for the Purchased Assets shall be equal to the full amount owing under  

the First Mortgage Charge on the Closing Date, including without limitation principal, interest, 

interest on interest, protective disbursements, legal expenses, and costs and expenses (the 

“Purchase Price”). 

4.2 Deposit. 

(1) The Purchaser shall pay to the Receiver a deposit of Five Million Dollars 

($5,000,000) (the “Deposit”) immediately upon execution of this Agreement, by 

wire transfer, which Deposit shall be held in accordance with the provisions of this 

Agreement pending completion of the Transaction or other termination of this 

Agreement. 

(2) Upon the Waiver Notice being delivered by the Purchaser, the Deposit shall become 

non-refundable, subject to Section 13.2 and provided that the Deposit shall be 

refundable if this Agreement is terminated prior to the Approval and Vesting Order 

being obtained in accordance with Sections 7.2, 7.4, 7.6, 11.3 or 13.1. 

(3) The Parties agree that the Receiver shall cause the Deposit to be placed in an interest 

bearing account agreeable to the Purchaser, acting reasonably, and shall be, subject 

to the provisions of this Agreement, applied against and towards the Purchase Price 

due on completion of the Transaction on the Closing Date. 

4.3 Satisfaction of Purchase Price. 

The Purchaser shall indefeasibly pay and satisfy the Purchase Price as follows: 
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(a) the Deposit shall be applied against the Purchase Price; and 

(b) the remainder of the Purchase Price, being the net amount owing after deducting 

the Deposit and after any adjustments provided for herein, shall be paid by the 

Purchaser to the Receiver on Closing by wire transfer. 

4.4 Allocation of Purchase Price. 

The Parties, acting reasonably and in good faith, covenant to use best efforts to agree to 

allocate the Purchase Price amongst the Purchased Assets in a mutually agreeable manner on or 

prior to the Closing Time, provided that failure of the Parties to agree upon an allocation shall not 

result in the termination of this Agreement but rather shall result in the nullity of the application 

of this Section 4.4, such that each Party shall be free to make its own reasonable allocation.   

4.5 Adjustment of Purchase Price. 

(1) The Purchase Price shall be adjusted as of l l:59 p.m. on the day prior to the Closing 

Date, in a manner and amount to be agreed upon by the Parties, acting reasonably, 

for any property Taxes (including interest thereon), utilities and any other items 

which are usually adjusted in purchase transactions involving assets similar to the 

Purchased Assets in the context of a receivership sale, including, without limitation, 

(i) all receivership costs and (ii) all construction liens and all other amounts that 

have priority to the First Mortgage Charge. For greater certainty, and 

notwithstanding any provision to the contrary in this Agreement, the Purchaser 

shall be solely responsible for (a) all receivership costs and all construction liens 

and all other amounts that have priority to the First Mortgage Charge 

notwithstanding that such amounts arose prior to l l:59 p.m. on the day prior to the 

Closing Date, and (b) any and all property Taxes that are added to the tax roll on or 

after the Closing Date, regardless of the period to which such property Taxes apply.  

The Receiver shall prepare a statement of adjustments and deliver same with all 

supporting documentation to the Purchaser for its approval by no later than three 

Business Days prior to the Closing Date.  If any item that is subject to adjustment 

cannot be determined, or agreed upon between the Purchaser and the Receiver, on 

Closing, an estimate shall be made by the Receiver for the purposes of Closing and 

a final adjustment shall be made when the particular item can be determined. All 

claims for readjustments must be made on or before that date which is six (6) 

months after Closing. After the expiry of such period, the adjustments made by the 

parties shall be final and binding.  

(2) Notwithstanding anything else contained in this Agreement, there shall be no 

adjustment in either Party's favour in respect of any Levies unless the Parties agree 

otherwise in writing. 

(3) Other than as provided for in this Section 4.5, there shall be no adjustments to the 

Purchase Price. 
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4.6 Property Tax Refunds and Rebates 

Any refund or rebate of realty tax relating to the Property in respect of the period before 

the Closing Date (each, a “Property Tax Refund”) will remain the property of the Receiver.  To 

the extent the Purchaser receives payment or credit on account of any Property Tax Refund, the 

Purchaser shall hold such amount in trust for the Receiver, endorse such amount (without recourse) 

in favour of the Receiver and immediately deliver such amounts to the Receiver.  Any refund or 

rebate of realty tax relating to the Property in respect of the period after the Closing Date will be 

the property of the Purchaser.  To the extent the Receiver receives payment of any such amount, 

the Receiver shall hold such amount in trust for the Purchaser, endorse such payment (without 

recourse) in favour of the Purchaser and immediately deliver such payments to the Purchaser. 

ARTICLE 5 

TAXES 

5.1 Taxes. 

The Purchaser shall be responsible for all federal and provincial sales taxes, land transfer 

tax, goods and services, HST and other similar taxes and duties and all registration fees payable 

upon or in connection with the conveyance or transfer of the Purchased Assets to the Purchaser.  

If the sale of the Purchased Assets is subject to HST, then such tax shall be in addition to the 

Purchase Price.  The Receiver will not collect HST if the Purchaser provides to the Receiver a 

warranty that it is registered under the ETA, together with a copy of the required ETA registration 

at least one Business Days prior to Closing, a warranty that the Purchaser shall self-assess and 

remit the HST payable and file the prescribed form and shall indemnify the Receiver in respect of 

any HST payable.  The foregoing warranties shall not merge but shall survive the completion of 

the Transaction. 

ARTICLE 6 

CLOSING ARRANGEMENTS 

6.1 Closing and Closing Procedure. 

Closing shall take place at the Closing Time on the Closing Date electronically through the 

exchange of documents by email between respective counsel to the Purchaser and the Receiver or 

at such other time or at such other place as the Parties may agree in writing. At the Closing Time, 

the Purchaser shall take possession of the Purchased Assets where situated. 

6.2 Tender. 

Any tender of documents or money under this Agreement may be made upon the Parties 

or their respective solicitors, and money shall be tendered by wire transfer of immediately available 

funds to the account of the receiving Party. 

6.3 Receiver’s Closing Deliverables. 

The Receiver covenants to execute, where applicable, and deliver the following to the 

Purchaser at Closing or on such other date as expressly provided herein: 
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(1) a copy of the issued Approval and Vesting Order and the attached Receiver’s 

Certificate; 

(2) a statement of adjustments prepared in accordance with Section 4.5; 

(3) an undertaking by the Receiver to readjust the adjustments set out in Section 4.5; 

(4) an assignment and assumption agreement for all Contracts (save and except those 

which are Excluded Assets in accordance with clause (e) of the definition of 

Excluded Assets), Permitted Encumbrances, Permits, Existing Agreements of 

Purchase and Sale (save and except those which are Excluded Assets in accordance 

with clause (f) of the definition of Excluded Assets), the Unit Deposits, Levies, and 

Consents and Approvals pertaining to the Purchased Assets (to the extent 

assignable) relating to the period from and after the Closing Date, including an 

indemnification by the Purchaser in favour of the Receiver relating to the period 

from and after the Closing Date, and to the extent not assignable, an agreement by 

the Receiver to hold same in trust for the Purchaser; 

(5) a certificate from the Receiver, dated as of the Closing Date, certifying: 

(a) that all representations, warranties and covenants of the Receiver contained 

in this Agreement are true and have been complied with as of the Closing 

Time, with the same effect as though made on and as of the Closing Time; 

and 

(b) that, except as disclosed in the certificate, the Receiver has not been served 

with any notice of appeal with respect to the Approval and Vesting Order, 

or any notice of any application, motion or proceedings seeking to set aside 

or vary the Approval and Vesting Order or to enjoin, restrict or prohibit the 

Transaction; and 

(6) such further documentation relating to the completion of the Transaction as shall be 

otherwise referred to herein or required by the Purchaser, acting reasonably. 

6.4 Purchaser’s Closing Deliverables. 

The Purchaser covenants to execute, where applicable, and deliver the following to the 

Receiver at Closing or on such other date as expressly provided herein: 

(1) the indefeasible payment and satisfaction in full of the Purchase Price according to 

Section 4.3; 

(2) an undertaking by the Purchaser to readjust the adjustments set out in Section 4.5; 

(3) an assignment and assumption agreement for all Contracts (save and except those 

which are Excluded Assets in accordance with clause (e) of the definition of 

Excluded Assets), Permitted Encumbrances, Permits, Existing Agreements of 

Purchase and Sale (save and except those which are Excluded Assets in accordance 
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with clause (f) of the definition of Excluded Assets), the Unit Deposits, Levies, and 

Consents and Approvals pertaining to the Purchased Assets (to the extent 

assignable) relating to the period from and after the Closing Date, including an 

indemnification by the Purchaser in favour of the Receiver relating to the period 

from and after the Closing Date, and to the extent not assignable, an agreement by 

the Receiver to hold same in trust for the Purchaser; 

(4) a certificate from the Purchaser, dated as of the Closing Date, certifying that all 

representations, warranties and covenants of the Purchaser contained in this 

Agreement are true and have been complied with as of the Closing Time, with the 

same effect as though made on and as of the Closing Time; 

(5) if necessary, payment or evidence of payment of HST applicable to the Purchased 

Assets or, if applicable, appropriate tax exemption and indemnification certificates 

to the Receiver’s satisfaction, acting reasonably, with respect to HST in accordance 

with Article 5; and 

(6) such further documentation relating to the completion of the Transaction as shall 

be otherwise referred to herein or required by the Receiver, acting reasonably.  

6.5 Replacement Security 

(1) On Closing, the Purchaser shall, subject to Section 6.5(2), deliver to the 

beneficiaries thereof replacement performance bonds, letters of credit and/or 

security deposits on the terms and conditions required by the agreements pursuant 

to which the Existing Security was issued (collectively, "Replacement Security") 

for all Existing Security such that the Existing Security may be returned, undrawn, 

for cancellation, provided that if any of the Existing Security may be returned 

undrawn for cancellation without replacement thereof by the Purchaser then the 

Purchaser shall not be obligated to deliver the Replacement Security. 

(2) Notwithstanding the foregoing, if the obligations that the Existing Security secures 

have been fully or partially performed such that the quantum of any Existing 

Security may, pursuant to the applicable agreements, be reduced or eliminated, then 

the obligation of the Purchaser shall be to provide replacement letters of credit or 

other security acceptable to the beneficiary thereof in such lesser amount as is 

required and confirmed by the beneficiaries thereof in order to secure the release 

and return of the Existing Security. If the beneficiary of any such Existing Security 

has not acknowledged and agreed to a reduction in the amount of the Replacement 

Security in exchange for the Existing Security, the Purchaser shall provide 

Replacement Security in the same amount as the Existing Security. 

(3) The Receiver will use commercially reasonable efforts to arrange to have the 

Existing Security delivered in escrow prior to Closing. The Receiver and Purchaser 

shall act in good faith to coordinate the exchange, in escrow (with the Receiver's 

Solicitors as escrow agent), of the Existing Security for the Replacement Security 

with the beneficiaries thereof and the Purchaser shall continue to cooperate with 
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the Receiver and the Existing Security Creditors in connection with the Existing 

Security until such time as the Existing Security has been returned, undrawn, in 

accordance with this Section 6.5. The Purchaser shall use commercially reasonable 

efforts to deliver to the Receiver (or the prospective beneficiaries thereof) drafts of 

the Replacement Security at least fourteen (14) days prior to Closing. For greater 

certainty, the return of the Existing Security is not a condition of Closing; 

furthermore, the failure for such return to be completed at Closing shall not 

constitute a default on the part of the Purchaser, nor shall it entitle the Purchaser or 

Receiver to terminate this Agreement. This provision shall survive Closing. 

(4) Where the beneficiaries thereof have not returned the Existing Security in escrow 

on Closing, the Purchaser (or if the Purchaser at Closing is a nominee for a 

beneficial owner, such beneficial owner) shall, on Closing, indemnify the Receiver 

and the Existing Security Creditors (as applicable) in respect of all costs, damages, 

losses or expenses incurred by such indemnified parties solely in connection with 

any draw on funds under the Existing Security made by the beneficiary to whom 

the Existing Security was issued. The Receiver shall continue to use commercially 

reasonable efforts, and shall use commercially reasonable efforts to cause the 

Existing Security Creditors (as applicable), to have the Existing Security returned 

for cancellation and shall provide monthly updates to the Purchaser with evidence 

of same. This indemnity shall terminate automatically in respect of any Existing 

Security which is returned to the applicable indemnified party undrawn. This 

indemnity shall be limited in respect of each item of Existing Security to the 

respective amounts thereof outstanding on the date hereof. In no event shall this 

indemnity constitute indemnification for any of the costs, damages, losses or 

expenses incurred by such indemnified parties in their attempts to have the Existing 

Security returned for cancellation, all of which shall be for the sole account of such 

indemnified parties. 

(5) For greater certainty, nothing in this Agreement requires the Purchaser to issue 

Replacement Security for anything other than the Existing Security, and nothing in 

this Agreement requires that the Purchaser use Westmount to supply the 

Replacement Security for the performance bond or letter of credit referred to in the 

definition of Existing Security. 

6.6 Receiver’s Certificate. 

Upon receipt of written confirmation from the Purchaser that all of the conditions contained 

in Section 7.3 have been satisfied or waived by the Purchaser, and upon satisfaction or waiver by 

the Receiver of all of the conditions contained in Section 7.1, the Receiver shall forthwith deliver 

to the Purchaser the Receiver’s Certificate comprising Schedule “A” of the Approval and Vesting 

Order, and shall file same with the Court. 
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6.7 Electronic Registration.  

If electronic registration of documents at the applicable land registry office is mandatory 

on the Closing Date, or is optional and is requested by the Purchaser, the following terms shall 

form part of this Agreement: 

(1) the Receiver and the Purchaser shall be obliged to each retain a lawyer in good 

standing with the Law Society of Ontario to represent them in connection with the 

completion of this Transaction and shall each authorize and instruct such lawyer to 

enter into an escrow closing agreement in the form mandated by the Law Society 

of Ontario, subject to such reasonable amendments as such lawyers or the 

circumstances of the Transaction may require, establishing the procedures and 

timing for completion of the Transaction (the “Document Registration 

Agreement”); 

(2) the delivery and exchange of documents and funds and the release thereof to the 

Receiver and the Purchaser, as the case may be: 

(i) shall not occur contemporaneously with the registration of the transfer; and 

(ii) shall be governed by the Document Registration Agreement, pursuant to 

which the lawyer receiving the documents and/or funds will be required to hold 

the same in escrow and will not be entitled to release the same except in 

accordance with the provisions of the Document Registration Agreement. 

6.8 Registration Costs. 

The Purchaser shall bear all costs in registering any conveyances of title to the Purchased 

Assets to it and all costs of preparing any further assurances required to convey the Purchased 

Assets to it.  The Purchaser shall register all such conveyances in accordance with the Document 

Registration Agreement. 

6.9 Tender. 

Any notice, approval, waiver, agreement, instrument, document or communication 

permitted, required or contemplated in this Agreement may be given or delivered and accepted or 

received by the Purchaser's solicitors on behalf of the Purchaser and by the Receiver’s solicitors 

on behalf of the Receiver and any tender of Closing Documents may be made upon the Receiver's 

solicitors and the Purchaser's solicitors, as the case may be. 

ARTICLE 7 

CONDITIONS PRECEDENT TO CLOSING 

7.1 Conditions in Favour of the Receiver. 

The obligation of the Receiver to complete the Transaction is subject and conditional to 

the satisfaction of the following conditions on or before the Closing Time: 



 16  

 

 

(1) all the representations and warranties of the Purchaser contained in this Agreement 

shall be true and correct in all material respects on the Closing Date; 

(2) all the covenants of the Purchaser contained in this Agreement to be performed on 

or before the Closing Date shall have been duly performed by the Purchaser; 

(3) the Purchaser shall have complied with all the terms contained in this Agreement 

applicable to the Purchaser prior to the Closing Date; and 

(4) there shall be no Claim, litigation or proceedings pending or threatened or order 

issued by a Governmental Authority against either of the Parties, or involving any 

of the Purchased Assets, for the purpose of enjoining, preventing or restraining the 

completion of the Transaction or otherwise claiming that such completion is 

improper. 

7.2 Conditions in Favour of Receiver Not Fulfilled. 

If any of the conditions contained in Section 7.1 is not fulfilled on or prior to the Closing 

Date and such non-fulfillment is not directly or indirectly as a result of any action or omission of 

the Receiver, then the Receiver may, at its sole discretion, and subject to Section 13.1: 

(a) terminate this Agreement by notice to the Purchaser, in which event the Receiver 

shall be released from its obligations under this Agreement to complete the 

Transaction (other than those obligations which are expressly stated to survive 

termination of this Agreement); or 

(b) waive compliance with any such condition without prejudice to the right of 

termination in respect of the non-fulfillment of any other condition.  

7.3 Conditions in Favour of the Purchaser. 

The obligation of the Purchaser to complete the Transaction is subject and conditional to 

the satisfaction of the following conditions on or before the Closing Time: 

(a) all the representations and warranties of the Receiver contained in this Agreement 

shall be true and correct in all material respects on the Closing Date; 

(b) all the covenants of the Receiver under this Agreement to be performed on or before 

the Closing Date shall have been duly performed by the Receiver; 

(c) the Receiver shall have complied with all the terms contained in this Agreement 

applicable to the Receiver prior to the Closing Date; 

(d) there shall be no Claim, litigation or proceedings pending or threatened or order 

issued by a Governmental Authority against either of the Parties, or involving any 

of the Purchased Assets, for the purpose of enjoining, preventing or restraining the 

completion of the Transaction or otherwise claiming that such completion is 

improper; and 
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(e) on or before the Due Diligence Date, the Purchaser having given written notice (the 

“Waiver Notice”) to the Receiver that the Purchaser is satisfied in its sole, absolute 

and unfettered discretion: 

(i) with the results of the Purchaser’s investigations, assessments, studies, 

examinations, inspections, reviews, tests and audits relating to the 

Purchased Assets (including, without limitation, zoning, title to the 

Purchased Assets and review of the Permitted Encumbrances) and the 

Transaction provided for herein (collectively referred to herein as the "Due 

Diligence") which the purchaser deems necessary or desirable, the whole 

subject to all terms and conditions of this Agreement,; 

(ii) with the debt financing secured by the Purchaser for the acquisition of the 

Purchased Assets; and 

(iii) with the joint venture documents for the acquisition of the Purchased Assets 

and the development of the Project entered or to be entered into by the 

Purchaser, Genesis Mortgage Investment Corporation, Elm Acquisitions 

Corp. and Dorr Capital Corporation, or any of their respective affiliates. 

7.4 Conditions in Favour of Purchaser Not Fulfilled. 

(a) In the event that the Waiver Notice has not been delivered on or before 5:00 p.m. 

on the Due Diligence Date, this Agreement shall be automatically terminated, null 

and void and of no further force or effect whatsoever and the Deposit (or such 

portion of the Deposit as has been paid), and all interest accrued thereon, shall be 

returned to the Purchaser forthwith without deduction 

(b) If any of the conditions contained in Subsections 7.3(a), (b), (c) or (d) hereof is not 

fulfilled on or prior to the Closing Date and such non-fulfillment is not directly or 

indirectly as a result of any action or omission of the Purchaser, then the Purchaser 

may, in its sole discretion: 

(i) terminate this Agreement by notice to the Receiver, in which event the 

Purchaser and the Receiver shall be released from their obligations under 

this Agreement to complete the Transaction (other than those obligations 

which are expressly stated to survive termination of this Agreement), except 

that the Receiver shall be obligated to return the Deposit to the Purchaser 

with any and all accrued interest in accordance with this Agreement; or 

(ii) waive compliance with any such condition without prejudice to the right 

of termination in respect of the non-fulfillment of any other condition. 

7.5 Conditions for the Mutual Benefit of the Receiver and Purchaser. 

The sale and purchase of the Purchased Assets is subject to the following terms and 

conditions for the mutual benefit of the Receiver and the Purchaser, to be performed or fulfilled at 

or prior to the Closing Time: 
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(1) the Court shall have entered and issued the Approval and Vesting Order; and 

(2) the Approval and Vesting Order shall not be stayed. 

The Purchaser, at its own expense, shall promptly provide to the Receiver all such 

information and assistance within the Purchaser’s power as the Receiver may reasonably require 

to obtain the Approval and Vesting Order.  The foregoing condition is a true condition precedent 

that cannot be waived by either Party. 

7.6 Conditions in favour of both Parties not Fulfilled. 

If any condition set out in Section 7.5 is not satisfied or performed prior to the time 

specified therefor, this Agreement shall automatically be terminated, in which case neither Party 

shall be under any further obligation to the other to complete the Transaction (other than those 

obligations which are expressly stated to survive termination of this Agreement) and any Deposit 

and all interest accrued thereon shall be returned in accordance with Section 13.1. 

ARTICLE 8 

REPRESENTATIONS & WARRANTIES OF THE RECEIVER 

8.1 Representations and Warranties of the Receiver. 

The Receiver represents and warrants to the Purchaser as follows, with the knowledge and 

expectation that the Purchaser is placing complete reliance thereon and, but for such 

representations and warranties, the Purchaser would not have entered into this Agreement: 

(1) the Receiver has all necessary power and authority to enter into this Agreement and 

to carry out its obligations hereunder; 

(2) the execution and delivery of this Agreement and the consummation of the 

Transaction have been duly authorized by all necessary action on the part of the 

Receiver, subject to the Approval and Vesting Order.  This Agreement is a valid 

and binding obligation of the Receiver enforceable in accordance with its terms; 

(3) the Receiver has been duly appointed by the Court, with the full right, power and 

authority to enter into this Agreement, perform its obligations hereunder and 

convey the Purchased Assets;  

(4) the Receiver has done no act to encumber the Purchased Assets (other than the 

Permitted Encumbrances) and has not previously sold or agreed to sell to any 

Person the Purchased Assets; and 

(5) the Receiver is not a non-resident of Canada for the purposes of the ITA. 

8.2 Survival 

The representations and warranties contained in Section 8.1 shall survive for a period of 

six (6) months following the Closing Date. 
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ARTICLE 9 

REPRESENTATIONS & WARRANTIES OF THE PURCHASER 

9.1 Representations and Warranties of the Purchaser. 

The Purchaser represents and warrants to the Receiver as follows, with the knowledge and 

expectation that the Receiver is placing complete reliance thereon and, but for such representations 

and warranties, the Receiver would not have entered into this Agreement: 

(1) the Purchaser is a corporation duly formed and validly subsisting under the laws of 

the Province of Ontario; 

(2) the Purchaser has all necessary corporate power and authority to enter into this 

Agreement and to carry out its obligations hereunder.  Neither the execution of this 

Agreement nor the performance by the Purchaser of the Transaction will violate the 

Purchaser’s constating documents, any agreement to which the Purchaser is bound, 

any judgment or order of a court of competent jurisdiction or any Government 

Authority, or any Applicable Law; 

(3) the execution and delivery of this Agreement and the consummation of the 

Transaction have been duly authorized by all necessary corporate action on the part 

of the Purchaser.  This Agreement is a valid and binding obligation of the Purchaser 

enforceable in accordance with its terms; 

(4) the Purchaser is or will be a registrant under Part IX of the ETA on the Closing 

Date; 

(5) the Purchaser has not committed an act of bankruptcy, is not insolvent, has not 

proposed a compromise or arrangement to its creditors generally, has not had any 

application for a bankruptcy order filed against it, has not taken any proceeding and 

no proceeding has been taken to have a receiver appointed over any of its assets, 

has not had an encumbrancer take possession of any of its property and has not had 

any execution or distress become enforceable or levied against any of its property;  

(6) the Purchaser has not incurred any obligation or liability, contingent or otherwise, 

for any broker’s or finder’s fees or commissions in respect of this Transaction. The 

Receiver shall not have any obligation or liability to pay such fees or commissions, 

other than to the Agent under the listing agreement between the Receiver and the 

Agent; and 

(7) there is no suit, action, litigation, arbitration proceeding or governmental 

proceeding, including appeals and applications for review, in progress, pending or, 

to the best of the Purchaser’s knowledge, threatened against or relating to the 

Purchaser or any judgment, decree, injunction, rule or order of any court, 

governmental department, commission, agency, instrumentality or arbitrator 

which, in any case, might adversely affect the ability of the Purchaser to enter into 

this Agreement or to consummate the Transaction, and the Purchaser is not aware 
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of any existing ground on which any such action, suit or proceeding may be 

commenced with any reasonable likelihood of success. 

9.2 Survival. 

The representations and warranties contained in Section 9.1 shall survive for a period of 

six (6) months following the Closing Date. 

ARTICLE 10 

COVENANTS 

10.1 Mutual Covenants. 

Each of the Receiver and the Purchaser hereby covenants and agrees that, from the date 

hereof until Closing, each shall take all such actions as are necessary to have the Transaction 

approved in the Approval and Vesting Order on substantially the same terms and conditions as are 

contained in this Agreement, and to take all commercially reasonable actions as are within its 

power to control, and to use its commercially reasonable efforts to cause other actions to be taken 

which are not within its power to control, so as to ensure compliance with each of the conditions 

set forth in Article 7 and to consummate the Transaction. 

10.2 Receiver Covenants. 

The Receiver hereby covenants and agrees that, from the date hereof until Closing, it shall 

take all such reasonable actions as are necessary to provide to the Purchaser all necessary 

information in respect of the Purchased Assets reasonably required to complete, if necessary, the 

applicable tax elections in accordance with Section 5.1 and to execute all necessary forms related 

thereto. 

10.3 Purchaser Covenants. 

The Purchaser hereby covenants and agrees that, from the date hereof until the Closing 

Date, it shall take all such actions as are necessary to provide to the Receiver all necessary 

information in respect of the Purchaser reasonably required to complete, if necessary, the 

applicable tax elections in accordance with Section 5.1 and to execute all necessary forms related 

thereto. 
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ARTICLE 11 

ACCESS PRIOR TO CLOSING 

11.1 Project Documents. 

Within three (3) Business Days after the date hereof, the Receiver shall provide to the 

Purchaser copies of, or access to, the documents in respect of the Project and the Purchased Assets, 

in the possession or control of the Receiver (collectively, the "Project Documents"). 

11.2 Examination of Title and Access to the Purchased Assets. 

(1) The Purchaser acknowledges and agrees that it shall, at its own cost and expense 

(regardless of results), examine title to the Purchased Assets, and satisfy itself as to the 

state thereof, satisfy itself as to outstanding work orders affecting the Purchased Assets, 

satisfy itself as to the use of the Property being in accordance with applicable zoning 

requirements and satisfy itself that any and all buildings and structures on the Property, 

if any, may be insured to the satisfaction of the Purchaser.  The Purchaser further 

acknowledges that, notwithstanding any statutory provisions to the contrary, the 

Purchaser has no right to submit requisitions in regard to any outstanding work orders, 

deficiency notices or orders to comply issued by any Government Authorities. The 

Purchaser further acknowledges and agrees that it shall not call upon the Receiver to 

produce any title deed, abstract of title, survey or other evidence of title that is not within 

the Receiver’s possession or control. 

(2) The Purchaser and its agents and representatives may have reasonable access to the 

Property during normal business hours in the Interim Period for the purpose of enabling 

the Purchaser, at its sole cost and expense (regardless of results), to conduct such non-

destructive, non-invasive inspections of the Property as it deems appropriate.  The 

Purchaser agrees that such tests and inspections shall not include any tests or inspections 

by any Governmental Authority and specifically acknowledges and agrees that it shall 

not request or, through its actions, prompt or cause any tests or inspections to be made 

by any Governmental Authority.  Such inspection may, if the Receiver so desires, be 

conducted in the presence of a representative of the Receiver. 

(3) The Purchaser covenants and agrees to repair or pay the costs to repair any damage 

occasioned during or resulting from the inspection of the Property conducted by the 

Purchaser or its authorized representatives, as outlined above, and to return the Property 

to substantially the condition same was in prior to such inspections. The Purchaser 

covenants and agrees to indemnify and save the Receiver harmless from and against all 

losses, costs, claims, third party claims, damages, expenses (including actual legal costs) 

which the Receiver may suffer as a result of the inspection of the Property conducted 

by the Purchaser or its authorized representatives, as outlined above. 

11.3 Risk 

(1) The Purchased Assets shall be and remain at the risk of the Receiver until Closing and 

at the risk of the Purchaser from and after Closing.   
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(2) If, prior to Closing, the Purchased Assets are substantially physically damaged or 

destroyed by fire, casualty or otherwise, then, at its option, the Purchaser may decline 

to complete the Transaction.  Such option shall be exercised within 15 calendar days 

after notification to the Purchaser by the Receiver of the occurrence of such physical 

damage or destruction (or prior to the Closing Date if such occurrence takes place within 

15 calendar days prior to the Closing Date), and upon exercise of such option, this 

Agreement shall be terminated automatically.  If the Purchaser does not exercise such 

option, it shall complete the Transaction and shall be entitled to an assignment of any 

proceeds of insurance referable to such damage or destruction.  Where any physical 

damage or destruction is not substantial, the Purchaser shall complete the Transaction 

and shall be entitled to an assignment of any proceeds of insurance referable to such 

physical damage or destruction.  For the purposes of this section, substantial physical 

damage or destruction shall be deemed to have occurred if the physical loss or damage 

to the Purchased Assets exceeds 25% of the total Purchase Price (inclusive of the 

Deposit). For greater certainty, physical damage or destruction does not include a 

change in market value of the Purchased Assets caused by any pandemic or endemic 

(such that, for further greater certainty, the Purchaser is not entitled to terminate this 

Agreement on the grounds of any future developments, whether favourable or 

unfavourable, in respect of such pandemic or endemic).   

(3) If, prior to the Closing Date, all or a material part of the Property is expropriated or a 

notice of expropriation or intent to expropriate all or a material part of the Property is 

issued by any Governmental Authority, the Receiver shall immediately advise the 

Purchaser thereof by Notice in writing.  The Purchaser shall, by Notice in writing given 

within three Business Days after the Purchaser receives Notice in writing from the 

Receiver of such expropriation, elect to either: (i) complete the Transaction 

contemplated herein in accordance with the terms hereof without reduction of the 

Purchase Price, and all compensation for expropriation shall be payable to the Purchaser 

and all right, title and interest of the Receiver or the Receivership Respondents to such 

amounts, if any, shall be assigned to the Purchaser on a without recourse basis; or (ii) 

terminate this Agreement and not complete the Transaction, in which case all rights and 

obligations of the Receiver and the Purchaser (except for those obligations which are 

expressly stated to survive the termination of this Agreement) shall terminate, and the 

Deposit shall be returned to the Purchaser forthwith in accordance with Section 13.1.  

ARTICLE 12 

AS IS, WHERE IS AND ASSUMPTION OF LIABILITIES 

12.1 Condition of the Purchased Assets. 

(1) The Purchaser acknowledges that the Receiver is selling and the Purchaser is 

purchasing the Purchased Assets on an “as is, where is” and “without recourse” 

basis as the Purchased Assets shall exist on the Closing Date, including, without 

limitation, whatever defects, conditions, impediments, hazardous materials or 

deficiencies exist on the Closing Date, whether patent or latent. 
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(2) The Purchaser further acknowledges and agrees that it has entered into this 

Agreement on the basis that neither the Receiver nor any of the Receivership 

Respondents has guaranteed or will guarantee title to or marketability, use or 

quality of the Purchased Assets, that the Purchaser has conducted such inspections 

of the condition and title to the Purchased Assets as it deems appropriate and has 

satisfied itself with regard to these matters. The Purchaser acknowledges that all 

documents and information provided or made available to it by the Receiver 

(including its employees, agents and representatives) are for reference only and that 

the Purchaser has not relied on any such documents and information in entering 

into this Agreement. 

(3) The Purchaser further acknowledges and agrees that no representation, warranty or 

condition is expressed or can be implied as to title, encumbrance, description, 

fitness for purpose, environmental compliance, merchantability, condition or 

quality, or in respect of any other matter or thing whatsoever concerning the 

Purchased Assets, or the right of the Receiver to sell, assign, convey or transfer 

same, save and except as expressly provided in this Agreement.  Without limiting 

the generality of the foregoing, any and all conditions, warranties or representations 

expressed or implied pursuant to the Sale of Goods Act, R.S.O. 1990, c. S.1, do not 

apply hereto and/or have been waived by the Purchaser.  The description of the 

Purchased Assets contained in this Agreement is for the purpose of identification 

only and no representation, warranty or condition has or will be given by the 

Receiver concerning the accuracy of such description.  

(4) The Purchaser further acknowledges and agrees that additional permits, 

authorizations and other approvals and costs associated with such permits, 

authorizations and other approvals, in connection with the Project may be required 

in order to complete the Project, and the Receiver or any other Person on behalf of 

or at the direction of the Receiver has not made, and the Purchaser acknowledges 

that it is not relying upon, any express or implied agreement, representation or 

warranty of any kind whatsoever as to the foregoing. 

(5) Except as otherwise expressly provided for in this Agreement, the Receiver will 

have no obligations or responsibility to the Purchaser after Closing with respect to 

any matter relating to the Purchased Assets or the condition thereof. 

(6) The Receiver has no liability for, or obligation with respect to, any special, indirect, 

consequential, punitive or aggravated damages. 

(7) The provisions of this Section 12.1 will survive Closing or the termination of this 

Agreement. 

12.2 Assumption of Obligations. 

The Purchaser shall assume, fulfill, perform and be responsible for all liabilities and 

obligations of any kind relating to the Purchased Assets in respect of the period from and after the 

Time of Closing, including without limitation, all liabilities and obligations under the Contracts 
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(save and except those which are Excluded Assets in accordance with clause (e) of the definition 

of Excluded Assets) that are assumed by the Purchaser under this Agreement, and the Purchaser 

shall indemnify and save harmless the Receiver and its directors, officers, servants, agents and 

employees in respect of all Claims which may be brought against or suffered by the Receiver, its 

directors, officers, servants, agents or employees or which any of them may suffer, sustain, pay or 

incur as a result of any matter or thing arising out of, or resulting from, attributable to or connected 

with or relating to the Purchased Assets, including without limitation all liabilities and obligations 

under the Leases and Contracts (save and except those which are Excluded Assets in accordance 

with clause (e) of the definition of Excluded Assets), in respect of the period from and after the 

Time of Closing. The covenants and agreements to indemnify made by the Purchaser in this 

Section 12.2 shall survive Closing and not be subject to any limitation periods. 

ARTICLE 13 

TERMINATION 

13.1 Termination of this Agreement. 

This Agreement may be validly terminated: 

(1) upon the mutual written agreement of the Parties; 

(2) pursuant to Section 7.2 or Section 13.1 by the Receiver; 

(3) pursuant to Section 7.4 by the Purchaser;  

(4) pursuant to Section 7.6 or Section 11.3; 

(5) by either of the Parties, in writing to the other, if the Approval and Vesting Order is not 

issued by the Court on or before May 15, 2024; or 

(6) automatically, should Closing have not occurred prior to the discharge of the Receiver 

as the receiver of the Purchased Assets, unless the Receiver’s interest in this Agreement 

has been assigned prior to (or as part of) the Receiver’s discharge. 

13.2 Remedies for Breach of Agreement. 

If this Agreement is terminated as a result of any breach of a representation, warranty, 

covenant or obligation of the Receiver under this Agreement, then the Deposit with any and all 

accrued interest, without deduction, shall be returned to the Purchaser forthwith and in any event 

within 2 Business Days after such termination (and, for greater certainty, and notwithstanding any 

other provision in this Agreement, this shall be the Purchaser’s sole right and remedy as a result 

of the Receiver’s breach). If this Agreement is terminated as a result of any breach of a 

representation, warranty, covenant or obligation of the Purchaser under this Agreement, then the 

Deposit shall be forfeited to the Receiver as liquidated damages and not as a penalty, which 

Deposit the Parties agree is a genuine estimate of the liquidated damages that the Receiver would 

suffer in such circumstances (and, for greater certainty, and notwithstanding any other provision 

in this Agreement, this shall be the Receiver’s sole right and remedy as a result of the Purchaser’s 

breach).  
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13.3 Termination If No Breach of Agreement. 

If this Agreement is terminated other than as a result of a breach of a representation, 

warranty, covenant or obligation of a Party, including, without limitation, as a result of Section 

7.6, then: 

(1) the Purchaser shall return to the Receiver all documents, work papers and other material 

of the Receiver relating to the Transaction, whether obtained before or after the 

execution hereof; 

(2) all obligations of each of the Receiver and the Purchaser hereunder shall end completely, 

except those that survive the termination of this Agreement;  

(3) subject to Section 4.2(2), the Deposit with any and all accrued interest, without 

deduction, shall be returned to the Purchaser forthwith and in any event within 2 

Business Days after such termination; and 

(4) neither Party shall have any right to specific performance, to recover damages or 

expenses or to any other remedy (legal or equitable) or relief. 

ARTICLE 14 

GENERAL CONTRACT PROVISIONS 

14.1 Further Assurances. 

From time to time after Closing, each of the Parties shall execute and deliver such further 

documents and instruments and do such further acts and things as may be required to carry out the 

intent and purpose of this Agreement and which are not inconsistent with the terms hereof. 

14.2 Survival Following Completion. 

Notwithstanding any other provision of this Agreement, Section 4.5, Section 13.2 and 

Section 13.3 shall survive the termination of this Agreement and the completion of the Transaction, 

provided, however, that upon the discharge of KSV as the Receiver, the Parties’ respective 

obligations by reason of this Agreement shall end completely and they shall have no further or 

continuing obligations by reason thereof. 

14.3 Notice. 

All notices, requests, demands, waivers, consents, agreements, approvals, communications 

or other writings required or permitted to be given hereunder or for the purposes hereof (each, a 

“Notice”) shall be in writing and be sufficiently given if personally delivered, sent by prepaid 

registered mail or transmitted by email, addressed to the Party to whom it is given, as follows: 

(a) to the Receiver: 

KSV Restructuring Inc. 

220 Bay Street, Suite 1300 
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Toronto, ON  M5J 2W4 

 

Attention:  Mitch Vininsky and Ben Luder 

Email:   mvininsky@ksvadvisory.com 

and bluder@ksvadvisory.com 

   

and a copy to the Receiver’s counsel to: 

 

Blaney McMurtry LLP 

2 Queen Street East, Suite 1500 

Toronto, ON  M5G 3G5 

 

Attention:  Eric Golden and Chad Kopach 

Email:   egolden@blaney.com and ckopach@blaney.com 

 

(b) to the Purchaser: 

c/o Gentai Capital Corporation 

#805-8400 West Road, North Tower 

International Trade Centre 

Richmond, BC V6X 0S7 

 

Attention: Michael Yeung / James Kim 

Email:  michael.yeung@gentaicapital.com / james.kim@gentaicapital.com 

 

and a copy to the Purchaser’s counsel to: 

 

Bennett Jones LLP 

3400 One First Canadian Place 

Toronto, ON M5X 1A4 

 

Attention: Sean Zweig / John van Gent 

Email:  zweigs@bennettjones.com / vangentj@bennettjones.com 

 

or such other address of which Notice has been given.  Any Notice mailed as aforesaid will be 

deemed to have been given and received on the third Business Day following the date of its 

mailing.  Any Notice personally delivered will be deemed to have been given and received on the 

day it is personally delivered, provided that if such day is not a Business Day, the Notice will be 

deemed to have been given and received on the Business Day next following such day.  Any Notice 

transmitted by email will be deemed given and received on the first Business Day after its 

transmission. 

If a Notice is mailed and regular mail service is interrupted by strike or other irregularity 

on or before the fourth Business Day after the mailing thereof, such Notice will be deemed to have 

not been received unless otherwise personally delivered or transmitted by email. 

mailto:mvininsky@ksvadvisory.com
mailto:egolden@blaney.com
mailto:michael.yeung@gentaic
mailto:james.kim@gentaic
mailto:zweigs@bennettjones.com
mailto:vangentj@bennettjones.com
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14.4 Waiver. 

No Party will be deemed or taken to have waived any provision of this Agreement unless 

such waiver is in writing and such waiver will be limited to the circumstance set forth in such 

written waiver. 

14.5 Consent. 

Whenever a provision of this Agreement requires an approval or consent and such approval 

or consent is not delivered within the applicable time limit or the requirement for such consent is 

not required pursuant to the terms of the Approval and Vesting Order, then, unless otherwise 

specified, the Party whose consent or approval is required shall be conclusively deemed to have 

withheld its approval or consent. 

14.6 Governing Law. 

This Agreement will be governed by and construed in accordance with the laws of the 

Province of Ontario and the laws of Canada applicable therein.  The Parties irrevocably attorn to 

the jurisdiction of the Court.  The Parties consent to the exclusive jurisdiction and venue of the 

Court for the resolution of any disputes between them, regardless of whether or not such disputes 

arose under this Agreement. 

14.7 Entire Agreement. 

This Agreement constitutes the entire agreement between the Parties and supersedes all 

prior agreements and understandings between the Parties.  There are not and will not be any verbal 

statements, representations, warranties, undertakings or agreements between the Parties.  This 

Agreement may not be amended or modified in any respect except by written instrument signed 

by the Parties.  The recitals herein are true and accurate, both in substance and in fact. 

14.8 Time of the Essence. 

Time will be of the essence, provided that if the Parties establish a new time for the 

performance of an obligation, time will again be of the essence of the new time established. 

14.9 Time Periods. 

Unless otherwise specified, time periods within or following which any payment is to be 

made or act is to be done shall be calculated by excluding the day on which the period commences 

and including the day on which the period ends and by extending the period to the next Business 

Day following if the last day of the period is not a Business Day. 

14.10 Assignment.  

This Agreement will enure to the benefit of and be binding on the Parties and their 

respective heirs, executors, legal and personal administrators, successors and permitted assigns. 

The Purchaser may not assign this Agreement without the Receiver’s prior written approval.  The 

parties acknowledge that the Purchaser is entering into this Agreement “in trust for a corporation 
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to be incorporated” and agree that, notwithstanding those words, the Purchaser shall only have 

until the granting of the Approval and Vesting Order to direct that title to the Purchased Assets be 

taken in the name of a corporation presently in existence or to be incorporated, provided that (a) 

such corporation shall, in writing, agree, prior to the date of the granting of the Approval and 

Vesting Order, to assume and be bound by the terms and conditions of this Agreement (the 

“Assumption Agreement”) and a copy of such Assumption Agreement is delivered to the 

Receiver forthwith after having been entered into, in which case the Purchaser shall nonetheless 

not be released from any and all further obligations and liabilities hereunder, and (b) if the 

Purchaser does not, prior to the granting of the Approval and Vesting Order, direct that title to the 

Purchased Assets be taken in the name of a corporation presently in existence or to be incorporated, 

then the Purchaser shall continue to be liable hereunder and the Approval and Vesting Order shall 

vest title to the Purchased Assets in the Purchaser. On Closing, if requested, the Receiver covenants 

and agrees to deliver a full and final release and discharge in favour of the Purchaser if title has 

been directed by the Purchaser and the Assumption Agreement has been entered into in accordance 

with the foregoing provisions of this Section 14.10. 

14.11 Expenses. 

Except as otherwise set out in this Agreement, all costs and expenses (including, without 

limitation, the fees and disbursements of legal counsel) incurred in connection with this Agreement 

and the transactions contemplated hereby shall be paid by the Party incurring such costs and 

expenses. 

14.12 Severability. 

If any portion of this Agreement is prohibited in whole or in part in any jurisdiction, such 

portion shall, as to such jurisdiction, be ineffective to the extent of such prohibition without 

invalidating the remaining portions of this Agreement and shall, as to such jurisdiction, be deemed 

to be severed from this Agreement to the extent of such prohibition. 

14.13 No Strict Construction. 

The language used in this Agreement is the language chosen by the Parties to express their 

mutual intent, and no rule of strict construction shall be applied against any Party. 

14.14 Cumulative Remedies. 

Unless otherwise expressly stated in this Agreement, no remedy conferred upon or reserved 

to one or both of the Parties is intended to be exclusive of any other remedy, but each remedy shall 

be cumulative and in addition to every other remedy conferred upon or reserved hereunder, 

whether such remedy shall be existing or hereafter existing, and whether such remedy shall become 

available under common law, equity or statute. 

14.15 Currency. 

All references to dollar amounts contained in this Agreement shall be deemed to refer to 

lawful currency of Canada. 
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14.16 Receiver’s Capacity. 

It is acknowledged by the Purchaser that KSV is entering into this Agreement solely in its 

capacity as the Receiver and that KSV shall have absolutely no personal or corporate liability 

under or as a result of this Agreement in any respect. 

14.17 Planning Act. 

This Agreement is to be effective only if the provisions of the Planning Act, R.S.O. 1990, 

c. P.13, as amended, are complied with. 

14.18 No Third Party Beneficiaries. 

This Agreement shall not confer any rights or remedies upon any Person other than the 

Parties and their respective successors and permitted assigns, nothing in this Agreement shall be 

construed to create any rights or obligations except amongst the Parties and no other person or 

entity shall be regarded as a third party beneficiary of this Agreement. 

14.19 Number and Gender. 

Unless the context requires otherwise, words importing the singular include the plural and 

vice versa and words importing gender include all genders.  Where the word “including” or 

“includes” is used in this Agreement, it means “including (or includes) without limitation”. 

14.20 Publicity  

The Purchaser agrees with the Receiver not to make any public announcement of the 

Transaction prior to Closing, except for the purpose of obtaining the Approval and Vesting Order 

or unless the content and timing of such announcement have been agreed upon by both Parties, or 

unless such announcement is otherwise required by Applicable Law. 

14.21 Confidentiality 

The Purchaser acknowledges that it has signed, and continues to be bound by, a 

confidentiality agreement with the Receiver [with respect to the Property. The Purchaser 

undertakes and agrees (and agrees to cause its agents, employees and representatives) to keep the 

existence and terms of this Agreement in strict confidence, except in the course of conveying 

necessary information to third parties directly involved in the Transaction and except as may be 

required by law or otherwise mutually agreed upon in writing by the parties. 

14.22 Non-Registration 

The Purchaser hereby covenants and agrees not to register this Agreement or notice of this 

Agreement or a caution, certificate of pending litigation, or any other document providing evidence 

of this Agreement against title to the Property.  Should the Purchaser be in default of its obligations 

under this Section 14.22, the Receiver may (as agent and attorney of the Purchaser) cause the 

removal of such notice of this Agreement, caution, certificate of pending litigation or other 

document providing evidence of this Agreement or any assignment of this Agreement from the 
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title to the Property. The Purchaser irrevocably nominates, constitutes and appoints the Receiver 

as its agent and attorney in fact and in law to cause the removal of such notice of this Agreement, 

any caution, certificate of pending litigation or any other document or instrument whatsoever from 

title to the Property. 

14.23 Counterparts. 

This Agreement may be executed in counterparts and by facsimile or PDF, each of which 

when so executed shall be deemed to be an original and such counterparts together shall constitute 

one and the same instrument. 

 

[SIGNATURE PAGE FOLLOWS.] 
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IN W ITNESSW H EREOFtheReceiverhasdulyexecutedthisAgreementasofthedatefirst
abovewritten.

KSV RESTRUCTURING INC., solely in its
capacityastheCourt-appointedreceiverandmanager
oftheProperty, andnotinitspersonalcapacityorin
anyothercapacity

Per:

Name:

Title:

MitchVininsky

ManagingDirector



 
 

 

ACCEPTED by the Purchaser this 4th day of March, 2024 
 

  GENESIS MORTGAGE INVESTMENT 
CORPORATION, IN TRUST 
 
 

Per:  
 Name:  
 Title:    
 
 

 
 

  ELM ACQUISITIONS CORP., IN TRUST 
 
 

Per:  
 Name:  
 Title:    
 
 

 
 

  DORR CAPITAL CORPORATION, IN TRUST 
 
 

Per:  
 Name:  
 Title:    
 
 

 
 
 
 
 



ACCEPTED by the Purchaser this 4th day of March, 2024 

GENESIS MORTGAGE INVESTMENT 

CORPORATION, IN TRUST 

Per:  

Name: 

Title:   

ELM ACQUISITIONS CORP., IN TRUST 

Per:  

Name: 

Title:   

DORR CAPITAL CORPORATION, IN TRUST 

Per:  

Name: 

Title:   

Elliot Steiner
ASO

Brian Dorr
President & CEO
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SCHEDULE A 

“Property” 

PIN 22590-0550 (LT) 

LOTS 29, 30, 31, 32, 33, 34, 45, 46, 47, 48, 49, 90 AND 91 AND PART LOTS 12, 13, 14, 15, 16, 

17, 43, 44, 86, 87, 89 AND 90, PLAN 322, AND LOT 127 STREETS AND LANES,  (BEING A 

LANE, PLAN 322, CLOSED BY BY-LAW AS IN 175368) AND PART LOT 126 STREETS 

AND LANES, (BEING PART OF HERMAN AVENUE, PLAN 322, CLOSED BY BY-LAW AS 

IN 175368) AND PART LOT 141 STREETS AND LANES, (BEING PART OF HERMAN 

AVENUE, PLAN 322, CLOSED BY BY-LAW AS IN 210008) AND PART LOT 173 STREETS 

AND LANES, (BEING PART OF WEBER STREET, PLAN 322 (RENAMED SUNNYSIDE 

AVENUE) CLOSED BY BYLAW AS IN 270276), ALL BEING PARTS 1, 2 AND 3, PLAN 

58R-21405, SUBJECT TO AN EASEMENT AS IN 687124, SUBJECT TO AN EASEMENT IN 

GROSS OVER PART 3, PLAN 58R-21405 AS IN WR1306081, SUBJECT TO AN EASEMENT 

IN GROSS OVER PART 2, PLAN 58R-21405 AS IN WR1324371, SUBJECT TO AN 

EASEMENT AS IN WR1326075, CITY OF KITCHENER 
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SCHEDULE B 

“Approval and Vesting Order” 

 

 Court File No. ●CL 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

THE HONOURABLE  

JUSTICE  

) 

) 

) 

<*>DAY, THE <*> 

DAY OF <*>, 2024 

 

B E T W E E N : 

 

GENESIS MORTGAGE INVESTMENT CORPORATION 

 

Applicant 

- and - 

 

 

1776411 ONTARIO LTD. AND 1333 WEBER STREET KITCHENER LP 

 

Respondents 

 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 

BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS 

AMENDED 

APPROVAL AND VESTING ORDER 

 

THIS MOTION, made by KSV Restructuring Inc., in its capacity as the Court-appointed 

receiver and manager (in such capacity, the “Receiver”), without security, of the real property 

listed on Schedule “B” of the Sale Agreement (as defined below) (the “Property”) and all the 

other assets, undertakings and properties of each of the Respondents, including all the assets held 
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in trust or required to be held in trust by or for any of the Respondents, or by their lawyers, agents 

and/or any other person, and all proceeds thereof (together with the Property, the “Specified 

Property”), for an order, inter alia, approving the sale transaction (the “Transaction”) 

contemplated by an agreement of purchase and sale between the Receiver, as vendor, and <*> (the 

“Purchaser”), as purchaser, dated <*>, 2024 (the “Sale Agreement”), a copy of which is attached 

as Confidential Appendix “<*>” to the Report of the Receiver dated <*>, 2024 (the “Report”), 

and vesting in the Purchaser the Purchased Assets (as defined in the Sale Agreement), was heard 

this day by judicial videoconference via Zoom. 

ON READING the Report and appendices thereto, and on hearing the submissions of 

counsel for the Receiver and such other counsel as were present, no one appearing for any other 

person on the service list, although properly served as appears from the affidavit of <*> sworn 

<*>, 2024, filed, 

1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Sale Agreement by the Receiver is hereby authorized and approved, with 

such minor amendments as the Receiver may deem necessary.  The Receiver is hereby authorized 

and directed to take such additional steps and execute such additional documents as may be 

necessary or desirable for the completion of the Transaction and for the conveyance of the 

Purchased Assets to the Purchaser. 

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser substantially in the form attached as Schedule A hereto (the "Receiver's 

Certificate"), all of the Purchased Assets described in the Sale Agreement, including, without 

limitation, all of the Respondents' right, title and interest in and to the Property listed on Schedule 
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“B” hereto, shall vest absolutely in the Purchaser, free and clear of and from any and all security 

interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed 

trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or other 

financial or monetary claims, whether or not they have attached or been perfected, registered or 

filed and whether secured, unsecured or otherwise (collectively, the "Claims") including, without 

limiting the generality of the foregoing: (i) any encumbrances or charges created by the Order of 

The Honourable ● made on ●; (ii) all charges, security interests or claims evidenced by 

registrations pursuant to the Personal Property Security Act (Ontario) or any other personal 

property registry system; and (iii) those Claims listed on Schedule “C” hereto (all of which are 

collectively referred to as the "Encumbrances", which term shall not include the permitted 

encumbrances, easements and restrictive covenants listed on Schedule “D”) and, for greater 

certainty, this Court orders that all of the Encumbrances affecting or relating to the Purchased 

Assets are hereby expunged and discharged as against the Purchased Assets. 

3. [THIS COURT ORDERS that immediately after the delivery of the Receiver's 

Certificate, each of the Existing Agreements of Purchase and Sale and all other Contracts (as each 

term is defined in the Sale Agreement) identified by the Purchaser to the Receiver as Excluded 

Assets (as defined in the Sale Agreement) and all of the existing agreements of purchase and sale 

with respect to the purchase of condominium units within Tower B and Tower C in the Project 

shall be deemed to have been terminated by the Receiver and any rights or claims thereunder or 

relating thereto are not continuing obligations effective against the Specified Property or binding 

on the Purchaser.] 
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4. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

appropriate Land Titles Division of an Application for Vesting Order in the form prescribed by 

the Land Titles Act and/or the Land Registration Reform Act, the Land Registrar is hereby directed 

to enter the Purchaser as the owner of the subject Property identified in Schedule “B” hereto in 

fee simple, and is hereby directed to delete and expunge from title to the Property all of the Claims 

listed in Schedule “C” hereto. 

5. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead 

of the Purchased Assets, and that from and after the delivery of the Receiver's Certificate all Claims 

and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets with the 

same priority as they had with respect to the Purchased Assets immediately prior to the sale, as if 

the Purchased Assets had not been sold and remained in the possession or control of the person 

having that possession or control immediately prior to the sale.   

6. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of 

the Receiver’s Certificate, forthwith after delivery thereof. 

7. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings; 

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of any of the Receivership 

Respondents and any bankruptcy order issued pursuant to any such applications; 

and 
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(c) any assignment in bankruptcy made in respect of any of the Receivership 

Respondents, 

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on any 

trustee in bankruptcy that may be appointed in respect of any of the Receivership Respondents and 

shall not be void or voidable by creditors of any of the Receivership Respondents, nor shall it 

constitute nor be deemed to be a fraudulent preference, assignment, fraudulent conveyance, 

transfer at undervalue or other reviewable transaction under the Bankruptcy and Insolvency Act 

(Canada) or any other applicable federal or provincial legislation, nor shall it constitute oppressive 

or unfairly prejudicial conduct pursuant to any applicable federal or provincial legislation.  

8. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Receiver, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order. 

9. THIS COURT ORDERS that this Order is effective from today’s date and is enforceable 

without the need for entry and filing. 

____________________________________ 
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Schedule “A” – Form of Receiver’s Certificate 

 Court File No. ●CL 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

 

B E T W E E N : 

 

GENESIS MORTGAGE INVESTMENT CORPORATION 

 

Applicant 

- and - 

 

 

1776411 ONTARIO LTD. AND 1333 WEBER STREET KITCHENER LP 

 

Respondents 

 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 

BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS 

AMENDED 

RECEIVER’S CERTIFICATE 

RECITALS 

I.Pursuant to an Order of The Honourable Mr. Justice Cavanagh of the Ontario Superior Court of 

Justice (Commercial List) (the “Court”) made on October 12, 2023, KSV Restructuring Inc. 

(“KSV”) was appointed as receiver and manager (in such capacity, the “Receiver”), without 

security, of the real property listed on Schedule “B” of the Sale Agreement (as defined below) (the 

“Property”) and all the other assets, undertakings and properties of each of the Respondents, 

including all the assets held in trust or required to be held in trust by or for any of the Respondents, 

or by their lawyers, agents and/or any other person, and all proceeds thereof (together with the 

Property, the “Specified Property”). 
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II.Pursuant to an Order of the Court dated <*>, 2024, the Court approved the agreement of purchase 

and sale between the Receiver, as vendor, and <*> (the “Purchaser”), as purchaser, dated <*>, 

2024 (the “Sale Agreement”), and provided for the vesting in the Purchaser of the Purchased 

Assets (as defined in the Sale Agreement), which vesting is to be effective with respect to the 

Purchased Assets upon the delivery by the Receiver to the Purchaser of a certificate confirming: 

(i) the payment by the Purchaser of the purchase price for the Purchased Assets; (ii) that the 

conditions to closing as set out in the Sale Agreement have been satisfied or waived by the 

Receiver and the Purchaser; and (iii) the Transaction has been completed to the satisfaction of the 

Receiver. 

III.Unless otherwise indicated herein, terms with initial capitals have the meanings set out in the Sale 

Agreement. 

THE RECEIVER CERTIFIES the following: 

1. The Purchaser has paid and the Receiver has received the purchase price for the Purchased 

Assets payable on the closing date pursuant to the Sale Agreement; 

2. The conditions to closing as set out in the Sale Agreement have been satisfied or waived 

by the Receiver and the Purchaser; 

3. The Transaction has been completed to the satisfaction of the Receiver; and 

4. This Certificate was delivered by the Receiver at _____________ [TIME] on 

_______________ [DATE]. 
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 KSV RESTRUCTURING INC., solely in its 

capacity as the Court-appointed receiver and 

manager of the Specified Property, and not in its 

personal capacity or in any other capacity 

  Per:  

   Name:  

   Title:  
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Schedule “B” – Legal Description of the Property 

PIN 22590-0550 (LT) 

 

LOTS 29, 30, 31, 32, 33, 34, 45, 46, 47, 48, 49, 90 AND 91 AND PART LOTS 12, 13, 14, 15, 16, 

17, 43, 44, 86, 87, 89 AND 90, PLAN 322, AND LOT 127 STREETS AND LANES,  (BEING A 

LANE, PLAN 322, CLOSED BY BY-LAW AS IN 175368) AND PART LOT 126 STREETS 

AND LANES, (BEING PART OF HERMAN AVENUE, PLAN 322, CLOSED BY BY-LAW AS 

IN 175368) AND PART LOT 141 STREETS AND LANES, (BEING PART OF HERMAN 

AVENUE, PLAN 322, CLOSED BY BY-LAW AS IN 210008) AND PART LOT 173 STREETS 

AND LANES, (BEING PART OF WEBER STREET, PLAN 322 (RENAMED SUNNYSIDE 

AVENUE) CLOSED BY BYLAW AS IN 270276), ALL BEING PARTS 1, 2 AND 3, PLAN 

58R-21405, SUBJECT TO AN EASEMENT AS IN 687124, SUBJECT TO AN EASEMENT IN 

GROSS OVER PART 3, PLAN 58R-21405 AS IN WR1306081, SUBJECT TO AN EASEMENT 

IN GROSS OVER PART 2, PLAN 58R-21405 AS IN WR1324371, SUBJECT TO AN 

EASEMENT AS IN WR1326075, CITY OF KITCHENER 
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SCHEDULE C 

“Permitted Encumbrances” 

General 

 

1. Any subsisting reservations, limitations, provisions and conditions contained in any 

original grants from the Crown of any land or interests therein. 

2. All Applicable Laws, including municipal, provincial or federal statutes, by laws, 

regulations or ordinances. 

3. Any rights of expropriation, access, use or any other right conferred or reserved by or in 

any statute of Canada or a Province of Canada. 

4. Any encumbrances filed by or at the request of the Purchaser or which are otherwise 

expressly approved by the Purchaser in writing. 

Specific 

5. Transfer Easement registered on August 20, 1980 in favour of the Hydro-Electric 

Commission of Kitchener-Wilmont as Instrument No. 687124. 

6. Notice (airport zoning regulations) registered on May 4, 2009 in favour of His Majesty the 

King in Right of Canada as Instrument No. WR459096. 

7. Transfer Easement registered on December 17, 2020 in favour of The Corporation of the 

City of Kitchener as Instrument No. WR1306081. 

8. Notice (encroachment agreement) registered on February 17, 2021 in favour of The 

Corporation of the city of Kitchener as Instrument No. WR1318720. 

9. Transfer Easement registered on March 12, 2021 in favour of The Regional Municipality 

of Waterloo as Instrument No. WR1324371. 

10. Transfer Easement registered on March 19, 2021 in favour of Rogers Communications Inc. 

as Instrument No. WR1326075. 

11. Notice (development agreement) registered on August 20, 2021 in favour of The 

Corporation of the City of Kitchener as Instrument No. WR1368206. 

12. Notice registered on August 20, 2021 in favour of The Corporation of the city of Kitchener 

as Instrument No. WR1368207. 

13. Notice (encroachment agreement) registered on May 5, 2022 in favour of The Corporation 

of the city of Kitchener as Instrument No. WR1434025. 

14. Notice registered on September 20, 2022 in favour of The Corporation of the City of 

Kitchener as Instrument No. WR1467608. 
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FIRSTAMENDMENT TO TH E AGREEMENT OFPURCH ASE AND SALE

TH IS AMENDMENT ismade asofthe 12th dayofApil, 2024.

BETW EEN:

KSVRESTRUCTURING INC.,
sole lyinitscapacityasthe Court-appointe d re ce ive rand

manage rofthe re alprope rtyde scribe d inSche dule “A”ofthe
Purchase Agre e me nt(ashe re inafte rde fine d) and allthe othe r
asse ts, unde rtakingsand prope rtie sof1776411 OntarioLtd.
and 1333 W e be rStre e tKitche ne rLP, and notinitspe rsonal

capacityorinanyothe rcapacity

(the “Re ce ive r”)

OFTH E FIRST PART;

- and -

GENESIS MORTGAGE INVESTMENT CORPORATION,
ELM ACQUISITIONS CORP. and DORR CAPITAL

CORPORATION,
colle ctive lyintrustfora corporationtobe incorporate d

(the “Purch ase r”)
OFTH E SECOND PART.

W H EREAS:

A. PursuanttoanAgre e me ntofPurchase and Sale date d and acce pte d March4, 2024 (the
“Purch ase Agre e m e nt”) made be twe e nthe Purchase r, aspurchase r, and the Re ce ive r,
asse lle r, the Purchase ragre e d topurchase from the Re ce ive r, and the Re ce ive ragre e d
tose lltothe Purchase rthe Purchase Asse ts(asde fine d inthe Purchase Agre e me nt);and

B. The Purchase rand the Se lle rwish toame nd the Purchase Agre e me nton the te rmsse t
outhe re in.

NOW TH EREFORE TH IS AMENDMENT W ITNESSES thatin conside ration ofthe sum ofTe n
Dollars ($10.00) paid by the Purchase r to the Se lle r and for othe r good and valuable
conside ration, the re ce iptand sufficie ncyofwhichare he re byacknowle dge d, the partie she re by
cove nantand agre e asfollows:

1. The re citalshe re inare true and corre ctine ve ryre spe ct, maybe re lie d uponbythe partie s
he re to(the “Partie s”) asstate me ntsoffactand form aninte gralpartofthisAme ndme nt.
The Partie s shallnotasse rtany facts contrary to the state me nts offactse toutin the
re citalshe re in.

2. Unle ssothe rwise de fine d he re in, allcapitalize d te rmsuse d butnotde fine d he re in shall
have the re spe ctive me anings give n to the m in the Purchase Agre e me nt, asame nde d
he re by.
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3. The de finitionof“Due Dilige nce Date ”inse ction1.1 ofthe Purchase Agre e me ntishe re by
de le te d in itse ntire tyand re place d with "“Due Dilige nce Date ”me ansMonday, May13,
2024;".

4. Subse ctions 7.3(e ) of the Purchase Agre e me ntis he re by de le te d in its e ntire ty and
re place d withthe following:

(e ) onorbe fore the applicable date se tforthbe low, the Purchase rhavinggive nwritte n
notice (e acha "W aive rNotice ") tothe Re ce ive rthatthe Purchase rissatisfie d in
itssole , absolute and unfe tte re d discre tionwith:

(i) on or be fore Monday, May 6, 2024, the re sults of the Purchase r's
inve stigations, asse ssme nts, studie s, e xaminations, inspe ctions, re vie ws,
te sts and audits re lating to the Purchase d Asse ts (including, without
limitation, zoning, title tothe Purchase d Asse tsand re vie w ofthe Pe rmitte d
Encumbrance s) and the Transaction provide d for he re in (colle ctive ly
re fe rre d to he re in as the "Due Dilige nce ") which the purchase rde e ms
ne ce ssaryorde sirable , the whole subje cttoallte rmsand conditionsofthis
Agre e me nt;

(ii) onorbe fore the Due Dilige nce Date , withthe de btfinancingse cure d bythe
Purchase rforthe acquisitionofthe Purchase d Asse ts;and

(iii) onorbe fore the Due Dilige nce Date , withthe jointve nture docume ntsfor
the acquisitionofthe Purchase d Asse tsand the de ve lopme ntofthe Proje ct
e nte re d or to be e nte re d into by the Purchase r, Ge ne sis Mortgage
Inve stme nt Corporation, Elm Acquisitions Corp. and Dorr Capital
Corporation, oranyofthe irre spe ctive affiliate s.

5. Se ction10.3 ofthe Purchase Agre e me ntishe re byde le te d initse ntire tyand re place d with
the following:

“Purch ase rCove nants.

The Purchase rhe re bycove nantsand agre e sthat:

(1) from the date he re of untilthe Closing Date , itshalltake allsuch actions as are
ne ce ssary to provide to the Re ce ive rallne ce ssary information in re spe ctof the
Purchase rre asonablyre quire d tocomple te , ifne ce ssary, the applicable taxe le ctions
inaccordance withSe ction5.1 and toe xe cute allne ce ssaryformsre late d the re to;and

(2) withoutde rogatingfrom itsothe robligationsunde rthisAgre e me ntthe Purchase rshall
actin good faith and use re asonable comme rciale fforts to satisfy, orcause to be
satisfie d, the conditions se tforth in Se ction 7.3(e ) and shallactin good faith in
de te rminingwhe the rornota conditioninitsfavourhasbe e nsatisfie d.

6. Exce ptas ame nde d and supple me nte d by this Ame ndme nt, allof the te rms of the
Purchase Agre e me ntare he re by confirme d in allre spe cts, shallothe rwise re main
uname nde d (e xce ptas may be re quire d to imple me ntthis Ame ndme nt), and shall
continue in fullforce and e ffe ct, with time re maining ofthe e sse nce . ThisAme ndme nt
ame ndsand supple me ntsthe Purchase Agre e me ntand the Purchase Agre e me ntand this
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Ame ndme ntshallbe re ad and construe d asone e ntire agre e me nt, ofwhichthe Purchase
Agre e me ntand thisAme ndme ntare inte gralpartsthe re of.

7. ThisAme ndme ntmaybe e xe cute d incounte rparts, e achofwhichwhe nsoe xe cute d shall
be de e me d tobe anoriginaland whichcounte rpartstoge the rshallconstitute one and the
same instrume nt. The partie sagre e thatthe e xe cution and de live ryofthisAme ndme nt
byfacsimile ore le ctronic transmissioninPDFformat, includingthroughDocuSign’sdigital
platform, shallbe bindinguponthe partyde live ringsame , and maybe re lie d uponbythe
partyre ce ivingsame , asifitwe re anoriginallye xe cute d docume nt.

[RemainderofPagehasbeenIntentionallyLeftBlank–SignaturePageFollows]
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IN W ITNESS W H EREOF the partie she re to have e xe cute d thisAme ndme ntasofthe dayand
ye arfirstwritte nabove .

KSVRESTRUCTURING INC., sole lyinits
Capacityasthe Courtappointe d re ce ive rand
manage rofthe Prope rty, and notinitspe rsonal
capacityorinanyothe rcapacity

Pe r:

Name : MitchVininsky
Title : ManagingDire ctor

IhaveauthoritytobindtheCorporation.

GENESIS MORTGAGE INVESTMENT
CORPORATION, IN TRUST

Pe r:
Name :
Title :

IhaveauthoritytobindtheCorporation.

ELM ACQUISITIONS CORP., IN TRUST

Pe r:
Name :
Title :

IhaveauthoritytobindtheCorporation.

DORR CAPITALCORPORATION, IN TRUST

Pe r:
Name :
Title :

IhaveauthoritytobindtheCorporation.
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IN WITNESS WHEREOF the parties hereto have executed this Amendment as of the day and 
year first written above. 

KSV RESTRUCTURING INC., solely in its 
Capacity as the Court appointed receiver and 
manager of the Property, and not in its personal 
capacity or in any other capacity 

Per: 
Name: 
Title: 

I have authority to bind the Corporation. 

GENESIS MORTGAGE INVESTMENT 
CORPORATION, IN TRUST 

Per: 
Name: 
Title: 

I have authority to bind the Corporation. 

ELM ACQUISITIONS CORP., IN TRUST 

Per: 
Name: 
Title: 

I have authority to bind the Corporation. 

DORR CAPITAL CORPORATION, IN TRUST 

Per: 
Name: 
Title: 

I have authority to bind the Corporation. 

Elliot Steiner
ASO

%ULDQ�'RUU
3UHVLGHQW�	�&(2

Mobile User
Tina Mu

Mobile User
President
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NOTICE OF WAIVER 

TO: KSV RESTRUCTURING INC., solely in its capacity as the Court-appointed receiver 
and manager of the real property described in Schedule “A” of the Purchase Agreement 
(as hereinafter defined) and all the other assets, undertakings and properties of 1776411 
Ontario Ltd. and 1333 Weber Street Kitchener LP, and not in its personal capacity or in 
any other capacity. (the "Vendor") 

RE: Sale by the Vendor to GENESIS MORTGAGE INVESTMENT CORPORATION, 
ELM ACQUISITIONS CORP. and DORR CAPITAL CORPORATION, 
collectively in trust for a corporation to be incorporated (collectively, the "Purchaser") 
of the Purchased Assets pursuant to an agreement of purchase and sale dated March 4, 
2024, as amended by a first amendment to the agreement of purchase and sale dated 
April 12, 2024 (as may be further amended, restated, modified, assigned and 
supplemented from time to time, collectively, the "Purchase Agreement") 

RE: Notice of waiver of Purchaser's Due Diligence Condition 

 
The Purchaser hereby provides notice to the Vendor that it is satisfied with the Due Diligence, 
and hereby waives the condition set out in its favour in Section 7.3(e)(i) of the Purchase 
Agreement.  For greater certainty, this Notice is not written notice of satisfaction of the 
conditions set out in favour of the Purchaser in Section 7.3(e)(ii) or Section 7.3(e)(iii) of the 
Purchase Agreement which conditions remain unsatisfied and without waiver as of the date 
hereof. 
 
All capitalized terms used but not defined herein have the meaning ascribed thereto in the 
Purchase Agreement. 
 
This Notice may be executed in counterparts, each of which when so executed shall be deemed 
to be an original and which counterparts together shall constitute one and the same instrument.  
The parties agree that the execution and delivery of this Notice by facsimile or electronic 
transmission in PDF format, including through DocuSign’s digital platform, shall be binding 
upon the party delivering same, and may be relied upon by the party receiving same, as if it were 
an originally executed document. 
 
 
 

-- SIGNATUES FOLLOW ON NEXT PAGE -- 
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DATED this 6th day of May, 2024 

GENESIS MORTGAGE INVESTMENT 
CORPORATION, IN TRUST 

  
  
Per:  
 Name: 

Title: 
 

 

ELM ACQUISITIONS CORP., IN TRUST 

  
  
Per:  
 Name: 

Title: 
 

 
 

DORR CAPITAL CORPORATION, IN 
TRUST 

  
  
Per:  
 Name: 

Title: 
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DATED this 6th day of May, 2024 

GENESIS MORTGAGE INVESTMENT 

CORPORATION, IN TRUST 

Per: 

Name: 

Title: 

ELM ACQUISITIONS CORP., IN TRUST 

Per: 

Name: 

Title: 

DORR CAPITAL CORPORATION, IN 

TRUST 

Per: 

Name: 

Title: 

Elliot Steiner
ASO

Brian Dorr
President & CEO
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Mitch Vininsky
Managing Director
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IN WITNESS WHEREOF the parties hereto have executed this Amendment as of the day and
year first written above.

0 8< 7+897; )9; 7/3- /3)%$b^[U[h Y] Ycb
8Q_QSYch Qb cXU 8^dac Q__^Y]cUT aUSUYeUa Q]T
\Q]QWUa ^V cXU Fa^_Uach( Q]T ]^c Y] Ycb _Uab^]Q[
SQ_QSYch ^a Y] Q]h ^cXUa SQ_QSYch

Per:
Name:
Title:

I have authority to bind the Corporation.

- +3+8/8 2 479- ' - + /3<+892 +39
)47547' 9/43$/3 97; 89

Per:
Name:
Title:

I have authority to bind the Corporation.

+12 ' )6; /8/9/438 )475%$/3 97; 89

Per:
Name:
Title:

I have authority to bind the Corporation.

*477 )' 5/9' 1 )47547' 9/43$/3 97; 89

Per:
Name: Brian Dorr
Title: President & CEO

I have authority to bind the Corporation.
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STZTbTS X\Xba T\bX̀Tbg P\S T̀^ZPRTS e XbW "i7c T 7XZXV T\RT 7PbTj [ TP\a Hc Ta SPg& > c Zg +,&
+) +-3"(

-( GTRbX]\*,(*$.% ]UbWT Dc R̀WPa T 4 V T̀T[ T\bXa WT T̀Qg P[ T\STS Qg T̀^ZPRX\V i4 c V c a b,) &
+) +-j ]\bWT a TR]\S ZX\T e XbW iGT^bT[ QT`,) & +) +-j(

.( 8fRT^b Pa P[ T\STS P\S a c ^^ZT[ T\bTS Qg bWXa 4 [ T\S[ T\b& PZZ ]U bWT bT [̀ a ]U bWT
Dc R̀WPa T 4 V T̀T[ T\b P T̀ WT T̀Qg R]\UX̀[ TS X\ PZZ T̀a ^TRba & a WPZZ ]bWT è Xa T T̀[ PX\
c \P[ T\STS $TfRT^b Pa [ Pg QT T̀_c X̀TS b] X[ ^ZT[ T\b bWXa 4 [ T\S[ T\b%& P\S a WPZZ
R]\bX\c T X\Uc ZZU] R̀T P\S TUUTRb& e XbW bX[ T T̀[ PX\X\V ]UbWT Ta a T\RT( HWXa 4 [ T\S[ T\b
P[ T\Sa P\S a c ^^ZT[ T\ba bWT Dc R̀WPa T 4 V T̀T[ T\bP\S bWT Dc R̀WPa T 4 V T̀T[ T\bP\S bWXa
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4 [ T\S[ T\ba WPZZQT T̀PS P\S R]\a b̀ c TS Pa ]\T T\bX̀T PV T̀T[ T\b& ]Ue WXRW bWT Dc R̀WPa T
4 V T̀T[ T\bP\S bWXa 4 [ T\S[ T\bP T̀ X\bTV P̀Z^P b̀a bWT T̀]U(

/( HWXa 4 [ T\S[ T\b[ Pg QT TfTRc bTS X\R]c \bT`̂ P b̀a & TPRW ]Ue WXRW e WT\a ] TfTRc bTS a WPZZ
QT STT[ TS b] QT P\] X̀V X\PZP\S e WXRW R]c \bT`̂ P b̀a b]V TbWT`a WPZZR]\a bXbc bT ]\T P\S bWT
a P[ T X\a b̀ c [ T\b( HWT ^P b̀XTa PV T̀T bWPbbWT TfTRc bX]\P\S STZXdT g̀ ]UbWXa 4 [ T\S[ T\b
Qg UPRa X[ XZT ]`TZTRb̀]\XR b̀P\a [ Xa a X]\X\D79 U] [̀ Pb& X\RZc SX\V bW ]̀c V W 7]Rc GXV \ka SXV XbPZ
^ZPbU] [̀ & a WPZZQT QX\SX\V c ^]\bWT ^P b̀g STZXdT X̀\V a P[ T& P\S [ Pg QT T̀ZXTS c ^]\Qg bWT
^P b̀g T̀RTXdX\V a P[ T& Pa XUXbe T T̀ P\] X̀V X\PZZg TfTRc bTS S]Rc [ T\b(
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.2 < .82*77 < -*6*3+ bWT ^P b̀XTa WT T̀b] WPdT TfTRc bTS bWXa 4 [ T\S[ T\b Pa ]UbWT SPg P\S
gTP`UX̀a be X̀bbT\PQ]dT(

/ 7; 6*7869(896.2, .2($# a ]ZTZg X\Xba
6P^PRXbg Pa bWT 6]c b̀P^^]X\bTS T̀RTXdT`P\S
[ P\PV T`]UbWT D̀ ]^T b̀g& P\S \]bX\Xba ^T à ]\PZ
RP^PRXbg ]`X\P\g ]bWT`RP^PRXbg
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9018 ) 3 -4,3 -49 Ẁ Z ORS O` \TaVS NNNNNNNNROf \TB b Yf* /- /1,

*-9< --4(

0 8 < 7 + 8 9 7 ; ) 9 ; 7 /3 - /3 ) '&
b ^ [U[h Y] Ycb SQ_ QSYch Qb cXU 7 ^ d ac(Q_ _ ^ Y] cUT aUSUYe Ua Q] T

\ Q] QWUa ^ VcXU aUQ[ _ a^ _ Uach T Ub SaYRUT Y] HSXUT d [U j5 k ^ VcXU
Ed aSXQb U 5 WaUU\ U] c %Qb XUaUY] QVcUa T UVY] UT & Q] T Q[[ cXU ^ cXUa
Qb b Ucb ' d ] T UacQZ Y] Wb Q] T _ a^ _ UacYUb ^ V+ 1 1 0 . + + D ] cQaŶ A cT )
Q] T + - - - L URUa HcaUUc @ YcSXU] Ua A E' Q] T ] ^ c Y] Ycb _ Uab ^ ] Q[

SQ_ QSYch ^ a Y] Q] h ^ cXUa SQ_ QSYch

%cXU j7CACGPCLk&

G> K@= >AIJK H8 IK7

+ O[R +

- + 3 + 8 /8 2 4 7 9 - ' - + /3 < + 8 9 2 + 3 9 ) 4 7 5 4 7 ' 9 /4 3 $
+ 1 2 ' ) 6 ; /8 /9 /4 3 8 ) 4 7 5 % Q] T * 4 7 7 ) ' 5 /9 ' 1

) 4 7 5 4 7 ' 9 /4 3 $
S^ [[UScYe U[h Y] cad b c V̂ a QS^ a_ ^ aQcŶ ] c^ RU Y] S^ a_ ^ aQcUT

%cXU j5 P MBGA NDMk&
G> K@= J=; GF< H8 IK,

< 0-7-) 8(

8 , Hb _̀ b O[aa\ O[8 U _SSZ S[a\THb _QVO` S O[R JOYS ROaSR O[R OQQS]aSR E O_QV 1* /- /1 (aVS
j5LGE GJ@ H 6O LAF@ M C ) E LCCI CJNk& \ QT U RUcf UU] aVS Hb _QVO` S_* O` ]b _QVO` S_* O[R aVS
ISQSWcS_* O` ` SYYS_* aVS Hb _QVO` S_ OU _SSR a\ ]b _QVO` S T_\Z aVS ISQSWcS_* O[R aVS
ISQSWcS_OU _SSR a\ ` SYYa\ aVS Hb _QVO` S_aVS Hb _QVO` SR 8 ` ` Sà (O` RSTW[SR W[aVS G_WU W[OY
Hb _QVO` S 8 U _SSZ S[a)7

9, KVS <b S <WYWU S[QS <OaS d O` SeaS[RSR a\ 8 ]_WY.- * /- /1* Pf d Of \TSZ OWYQ\__S` ]\[RS[QS
PSad SS[cXU GUSUYe Ualb Q] T Ed aSXQb Ualb b ^ [YSYĉ ab \[8 ]_WY5* /- /17

; , KVS <b S <WYWU S[QS <OaS d O` Tb _aVS_ SeaS[RSR a\ 8 ]_WY ./* /- /1* Pf d Of \T SZ OWY
S^ aaUb _ ^ ] T U] SU RUcf UU] cXU GUSUYe Ualb Q] T Ed aSXQb Ualb b ^ [YSYĉ ab ^ ] 8 ]_WY.- * /- /17

<, KVS G_WU W[OY Hb _QVO` S 8 U _SSZ S[a d O` OZ S[RSR Pf d Of \TO >W_̀ a 8 Z S[RZ S[a a\ aVS
Hb _QVO` S 8 U _SSZ S[aROaSR 8 ]_WY./* /- /1 a\* OZ \[U \aVS_aVW[U ` * OZ S[R aVS RSTW[WaW\[\T
j<b S <WYWU S[QS <OaSk a\ E Of .0* /- /1 %cXU j.GLM N) I CJBI CJNk&4

=, G[ E Of 3* /- /1* aVS Hb _QVO`S_lb b ^ [YSYĉ ab RSYWcS_SR a\ aVS ISQSWcS_ O M OWcS_ F\aWQS
Q\[TW_Z W[U aVS ` OaẀ TOQaW\[ \T aVS Hb _QVO` S_ d WaV aVS <b S <WYWU S[QS ]_\cWRSR T\_ W[
` b P` SQaW\[4,0(S)(W) \TaVS G_WU W[OYHb _QVO` S 8 U _SSZ S[a7



&

>, KVS <b S <WYWU S[QS <OaS d O` Tb _aVS_ SeaS[RSR a\ E Of .2* /- /1* Pf d Of \T SZ OWY
S^ aaUb _ ^ ] T U] SU RUcf UU] cXU GUSUYe Ualb Q] T Ed aSXQb Ualb b ^ [YSYĉ ab ^ ] B Qh + . ' , * , . 4

? , KVS G_WU W[OY Hb _QVO` S 8 U _SSZ S[a* O` OZ S[RSR Pf aVS >W_̀ a 8 Z S[RZ S[a* d O` Tb _aVS_
OZ S[RSR Pf d Of \TO JSQ\[R 8 Z S[RZ S[a a\ aVS Hb _QVO` S 8 U _SSZ S[a ROaSR E Of .2*
/- /1 a\* OZ \[U \aVS_ aVW[U ` ' Q\ U] T cXU T UVY] YcŶ ] ^ Vj8 d U 8 Y[YWU] SU 8 QcUk a\ B b [S .1*
/- /1 %cXU j8CAKJB ) I CJBI CJNk&4

@, KVS G_WU W[OYHb _QVO` S 8 U _SSZ S[a* O` OZ S[RSR Pf aVS >W_̀ a8 Z S[RZ S[aO[R aVS JSQ\[R
8 Z S[RZ S[a* d O` Tb _aVS_ OZ S[RSR Pf d Of \T O KVW_R 8 Z S[RZ S[a a\ aVS Hb _QVO` S
8 U _SSZ S[a ROaSR B b [S .1' , * , . ĉ ' Q\ ^ ] W ^ cXUa cXY] Wb ' Q\ U] T cXU T UVY] YcŶ ] ^ V j8 d U
8 Y[YWU] SU 8 QcUk ĉ ? d ] U /. ' , * , . %cXU j9FGLB ) I CJBI CJNk&4

A, KVS G_WU W[OY Hb _QVO` S 8 U _SSZ S[a* O` OZ S[RSR Pf aVS >W_̀ a 8 Z S[RZ S[a* aVS JSQ\[R
8 Z S[RZ S[a O[R aVS KVW_R 8 Z S[RZ S[a* d O` Tb _aVS_ OZ S[RSR Pf d Of \T O >\b _aV
8 Z S[RZ S[a a\ aVS Hb _QVO` S 8 U _SSZ S[a ROaSR B b [S /.* /- /1 a\* OZ \[U \aVS_ aVW[U ` *
Q\ U] T cXU T UVY] YcŶ ] ^ Vj8 d U 8 Y[YWU] SU 8 QcUk ĉ B b Yf /' , * , . %cXU j.KO LNF ) I CJBI CJNk&4

B , KVS G_WU W[OY Hb _QVO` S 8 U _SSZ S[a* O` OZ S[RSR Pf aVS >W_̀ a 8 Z S[RZ S[a* aVS JSQ\[R
8 Z S[RZ S[a* aVS KVW_R 8 Z S[RZ S[aO[R aVS >\b _aV 8 Z S[RZ S[a* d O` Tb _aVS_OZ S[RSR Pf
d Of \TO >WTaV 8 Z S[RZ S[aa\ aVS Hb _QVO`S 8 U _SSZ S[aROaSR B b [S /5* /- /1 a\* OZ \[U
^ cXUa cXY] Wb ' Q\ U] T cXU T UVY] YcŶ ] ^ V j8 d U 8 Y[YWU] SU 8 QcUk ĉ B b Yf /0' , * , . %cXU j.GDNF
) I CJBI CJNk&4

C , KVS <b S <WYWU S[QS <OaS d O` Tb _aVS_ SeaS[RSR a\ B b Yf /3* /- /1* Pf d Of \T SZ OWY
S^ aaUb _ ^ ] T U] SU RUcf UU] cXU GUSUYe Ualb Q] T Ed aSXQb Ualb b ^ [YSYĉ ab ^ ] ? d [h , , ' , * , . 4

D, KVS G_WU W[OYHb _QVO` S 8 U _SSZ S[a* O` OZ S[RSR Pf aVS >W_̀ a8 Z S[RZ S[a* aVS [\aWQS` O[R
SeaS[̀ W\[̀ _STS__SR a\ OP\cS* aVS JSQ\[R 8 Z S[RZ S[a* aVS KVW_R 8 Z S[RZ S[a* aVS >\b _aV
8 Z S[RZ S[a O[R aVS >WTaV 8 Z S[RZ S[a' Yb XUaUY] QVcUa aUVUaaUT c^ Qb cXU j6O LAF@ M C
) E LCCI CJNk4 O[R

E , KVS Hb _QVO` S_O[R aVS ISQSWcS_d Ẁ V a\ Tb _aVS_OZ S[R aVS Hb _QVO` S 8 U _SSZ S[a\[aVS
aS_Z ` ` Sa\b aVS_SW[,

45< 90-7-.57- 9018 ) 3 -4,3 -49 < 194-88-8 aVOaW[Q\[̀ WRS_OaW\[\TaVS ` b Z \TKS[
<\YYO_̀ (' .- ,- - ) ]OWR Pf aVS Hb _QVO` S_ a\ aVS JSYYS_ O[R T\_ \aVS_ U \\R O[R cOYb OPYS
Q\[̀ WRS_OaW\[* aVS _SQSW]aO[R ` b TTWQWS[Qf \Td VWQV O_S VS_SPf OQX [\d YSRU SR* aVS ]O_aWS` VS_SPf
Q\cS[O[aO[R OU _SS O` T\YY\d ` 6

., KVS _SQWaOỲ VS_SW[O_S a_b S O[R Q\__SQaW[ScS_f _S`]SQa* Z Of PS _SYWSR b ]\[Pf aVS ]O_aWS`
XUaUc^ %cXU j6@ LNGCM k& O` ` aOaSZ S[à \TTOQaO[R T\_Z O[W[aSU _OY]O_a\TaVẀ 8 Z S[RZ S[a,
KVS HO_aWS` ` VOYY[\a O` ` S_a O[f TOQà Q\[a_O_f a\ aVS ` aOaSZ S[à \TTOQa ` Sa \b a W[aVS
_SQWaOỲ VS_SW[,

/, L[YS` ` \aVS_d Ẁ S RSTW[SR VS_SW[* OYYQO]WaOYWgSR aS_Z ` b ` SR Pb a[\aRSTW[SR VS_SW[` VOYY
VOcS aVS _S` ]SQaWcS Z SO[W[U ` U WcS[a\ aVSZ W[aVS Hb _QVO` S 8 U _SSZ S[a* O` OZ S[RSR
VS_SPf,
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0, IXU T UVY] YcŶ ] ^ Vj8 d U 8 Y[YWU] SU 8 QcUk Y] b UScŶ ] + )+ ^ VcXU Ed aSXQb U 5 WaUU\ U] c Yb XUaURh
RSYSaSR W[Wà S[aW_Saf O[R _S]YOQSR d WaV &j8 d U 8 Y[YWU] SU 8 QcUk Z SO[̀ >_WROf* 8 b U b ` a0- *
/- /17&,

1, JSQaW\[+ - )+ %/ & ^ VcXU Ed aSXQb U 5 WaUU\ U] c Yb XUaURh Q\ U] T UT Rh aU_ [QSY] W jJS]aSZ PS_
- * ' , * , . k ^ ] cXU b US^ ] T [Y] U f YcXjGQa\PS_0.' , * , . k)

2, =eQS]a O` OZ S[RSR O[R ` b ]]YSZ S[aSR Pf aVẀ 8 Z S[RZ S[a* OYY \T aVS aS_Z ` \T aVS
Hb _QVO` S 8 U _SSZ S[a O_S VS_SPf Q\[TW_Z SR W[ OYY _S` ]SQà * ` VOYY \aVS_d Ẁ S _SZ OW[
b [OZ S[RSR (SeQS]a O` Z Of PS _S^b W_SR a\ WZ ]YSZ S[a aVẀ 8 Z S[RZ S[a)* O[R ` VOYY
Q\[aW[b S W[Tb YYT\_QS O[R STTSQa* d WaV aWZ S _SZ OW[W[U \TaVS S` ` S[QS, KVẀ 8 Z S[RZ S[a
OZ S[R` O[R ` b ]]YSZ S[à aVS Hb _QVO`S 8 U _SSZ S[aO[R aVS Hb _QVO` S 8 U _SSZ S[aO[R aVẀ
8 Z S[RZ S[a` VOYYPS _SOR O[R Q\[̀ a_b SR O` \[S S[aW_S OU _SSZ S[a* \Td VWQV aVS Hb _QVO` S
8 U _SSZ S[aO[R aVẀ 8 Z S[RZ S[aO_S W[aSU _OY]O_à aVS_S\T,

3, KVẀ 8 Z S[RZ S[aZ Of PS SeSQb aSR W[Q\b [aS_]O_à * SOQV \Td VWQV d VS[` \ SeSQb aSR ` VOYY
PS RSSZ SR a\ PS O[\_WU W[OYO[R d VWQV Q\b [aS_]O_à a\U SaVS_` VOYYQ\[̀ aWab aS \[S O[R aVS
` OZ S W[̀ a_b Z S[a, KVS ]O_aWS` OU _SS aVOaaVS SeSQb aW\[O[R RSYWcS_f \TaVẀ 8 Z S[RZ S[a
Rh VQSb Y\ Y[U ^ a U[USca^ ] YS caQ] b \ Yb b Ŷ ] Y] E8 ; V̂ a\ Qc' Y] S[d T Y] W cXa^ d WX8 ^ Sd HYW] lb T YWYcQ[
]YOaT\_Z * ` VOYYPS PW[RW[U b ]\[aVS ]O_af RSYWcS_W[U ` OZ S* O[R Z Of PS _SYWSR b ]\[Pf aVS
]O_af _SQSWcW[U ` OZ S* O` WTWad S_S O[\_WU W[OYYf SeSQb aSR R\Qb Z S[a,
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fSO_�TW_̀ a�d _WaaS[�OP\cS,

0 8 < 7 + 8 9 7 ; ) 9 ; 7 /3 - /3 ) %$ b ^ [U[h Y] Ycb
7 Q_ QSYch Qb cXU 7 ^ d ac Q_ _ ^ Y] cUT aUSUYe Ua Q] T
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IN WITNESS WHEREOF the parties hereto have executed this Amendment as of the day and 
year first written above.

KSV RESTRUCTURING INC., solely in its
Capacity as the Court appointed receiver and 
manager of the Property, and not in its personal 
capacity or in any other capacity

Per:
Name:  
Title:     

I have authority to bind the Corporation.

GENESIS MORTGAGE INVESTMENT
CORPORATION, IN TRUST

Per:
Name:  
Title:     

I have authority to bind the Corporation.

ELM ACQUISITIONS CORP., IN TRUST

Per:
Name:  
Title:     

I have authority to bind the Corporation.

DORR CAPITAL CORPORATION, IN TRUST

Per:
Name:  
Title:     

I have authority to bind the Corporation.

Docusign Envelope ID: 2D11DEA8-CF25-4A78-9A8A-51AB80315EF4

Elliot Steiner, ASO
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WAIVER AND EIGHTH AMENDMENT TO THE AGREEMENT OF PURCHASE AND SALE 

THIS WAIVER AND AMENDMENT is made as of the 23rd day of September, 2024. 

BETWEEN: 

KSV RESTRUCTURING INC., 
solely in its capacity as the Court-appointed receiver and 

manager of the real property described in Schedule “A” of the 
Purchase Agreement (as hereinafter defined) and all the other 
assets, undertakings and properties of 1776411 Ontario Ltd. 
and 1333 Weber Street Kitchener LP, and not in its personal 

capacity or in any other capacity 
 

(the “Receiver”) 
 

OF THE FIRST PART; 

- and - 

GENESIS MORTGAGE INVESTMENT CORPORATION, 
ELM ACQUISITIONS CORP. and DORR CAPITAL 

CORPORATION, 
collectively in trust for a corporation to be incorporated 

 
(the “Purchaser”) 

OF THE SECOND PART. 

WHEREAS: 

A. Pursuant to an Agreement of Purchase and Sale dated and accepted March 4, 2024 (the 
“Original Purchase Agreement”) made between the Purchaser, as purchaser, and the 
Receiver, as seller, the Purchaser agreed to purchase from the Receiver, and the 
Receiver agreed to sell to the Purchaser the Purchased Assets (as defined in the Original 
Purchase Agreement); 

B. The Due Diligence Date was extended to April 10, 2024, by way of email correspondence 
between the Receiver’s and Purchaser’s solicitors on April 8, 2024; 

C. The Due Diligence Date was further extended to April 12, 2024, by way of email 
correspondence between the Receiver’s and Purchaser’s solicitors on April 10, 2024; 

D. The Original Purchase Agreement was amended by way of a First Amendment to the 
Purchase Agreement dated April 12, 2024 to, among other things, amend the definition of 
“Due Diligence Date” to May 13, 2024 (the “First Amendment”);  

E. On May 6, 2024, the Purchaser’s solicitors delivered to the Receiver a Waiver Notice 
confirming the satisfaction of the Purchaser with the Due Diligence provided for in 
subsection 7.3(e)(i) of the Original Purchase Agreement; 
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F. The Due Diligence Date was further extended to May 15, 2024, by way of email 
correspondence between the Receiver’s and Purchaser’s solicitors on May 14, 2024; 

G. The Original Purchase Agreement, as amended by the First Amendment, was further 
amended by way of a Second Amendment to the Purchase Agreement dated May 15, 
2024 to, among other things, amend the definition of “Due Diligence Date” to June 14, 
2024 (the “Second Amendment”);  

H. The Original Purchase Agreement, as amended by the First Amendment and the Second 
Amendment, was further amended by way of a Third Amendment to the Purchase 
Agreement dated June 14, 2024 to, among other things, amend the definition of “Due 
Diligence Date” to June 24, 2024 (the “Third Amendment”); 

I. The Original Purchase Agreement, as amended by the First Amendment, the Second 
Amendment and the Third Amendment, was further amended by way of a Fourth 
Amendment to the Purchase Agreement dated June 21, 2024 to, among other things, 
amend the definition of “Due Diligence Date” to July 2, 2024 (the “Fourth Amendment”); 

J. The Original Purchase Agreement, as amended by the First Amendment, the Second 
Amendment, the Third Amendment and the Fourth Amendment, was further amended by 
way of a Fifth Amendment to the Purchase Agreement dated June 28, 2024 to, among 
other things, amend the definition of “Due Diligence Date” to July 23, 2024 (the “Fifth 
Amendment”); 

K. The Due Diligence Date was further extended to July 26, 2024, by way of email 
correspondence between the Receiver’s and Purchaser’s solicitors on July 22, 2024; 

L. The Original Purchase Agreement, as amended by the First Amendment, the Second 
Amendment, the Third Amendment, the Fourth Amendment and the Fifth Amendment, 
was further amended by way of a Sixth Amendment to the Purchase Agreement dated 
July 25, 2024 to, among other things, amend the definition of “Due Diligence Date” to 
August 30, 2024 (the “Sixth Amendment”); 

M. The Original Purchase Agreement, as amended by the First Amendment, the Second 
Amendment, the Third Amendment, the Fourth Amendment, the Fifth Amendment, and 
the Sixth Amendment was further amended by way of a Seventh Amendment to the 
Purchase Agreement dated August 30, 2024 to, among other things, amend the definition 
of "Due Diligence Date" to September 9, 2024 (the "Seventh Amendment"); 

N. The Due Diligence Date was further extended to September 10, 2024, by way of email 
correspondence between the Receiver's and Purchaser's solicitors on September 9, 2024; 

O. The Due Diligence Date was further extended to September 12, 2024, by way of email 
correspondence between the Receiver's and Purchaser's solicitors on September 10, 
2024; 

P. The Due Diligence Date was further extended to September 17, 2024, by way of email 
correspondence between the Receiver and Purchaser's solicitor on September 12, 2024; 
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Q. The Due Diligence Date was further extended to September 18, 2024, by way of email 
correspondence between the Receiver's and Purchaser's solicitors on September 17, 
2024; 

R. The Due Diligence Date was further extended to September 19, 2024, by way of email 
correspondence between the Receiver's and Purchaser's solicitors on September 18, 
2024; 

S. The Due Diligence Date was further extended to September 20, 2024, by way of email 
correspondence between the Receiver's and Purchaser's solicitors on September 19, 
2024; 

T. The Due Diligence Date was further extended to September 23, 2024, by way of email 
correspondence between the Receiver's and Purchaser's solicitors on September 20, 
2024; 

U. The Original Purchase Agreement, as amended by the First Amendment, the notices and 
extensions referred to above, the Second Amendment, the Third Amendment, the Fourth 
Amendment, the Fifth Amendment, the Sixth Amendment, and the Seventh Amendment 
is hereinafter referred to as the “Purchase Agreement”; and 

V. The Purchaser wished to waive the conditions in its favour as set forth in Section 7.3(e) of 
the Purchase Agreement, and the Receiver and the Purchaser wish to further amend the 
Purchase Agreement on the terms set out herein. 

NOW THEREFORE THIS AMENDMENT WITNESSES that in consideration of the sum of Ten 
Dollars ($10.00) paid by the Purchaser to the Seller and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereby 
covenant and agree as follows: 

1. The recitals herein are true and correct in every respect, may be relied upon by the parties 
hereto (the “Parties”) as statements of fact and form an integral part of this Waiver and 
Amendment.  The Parties shall not assert any facts contrary to the statements of fact set 
out in the recitals herein. 

2. Unless otherwise defined herein, all capitalized terms used but not defined herein shall 
have the respective meanings given to them in the Purchase Agreement, as amended 
hereby.  

3. The Purchaser hereby confirms that the conditions in favour of the Purchaser contained 
in Section 7.3(e) of the Purchase Agreement, which conditions are for the exclusive benefit 
of the Purchaser, have been satisfied, and, for greater certainty, the Purchaser hereby 
waives all such conditions. 

4. The definition of "Closing Date" in section 1.1 of the Purchase Agreement is hereby 
deleted in its entirety and replaced with: "means October 10, 2024, as such date may be 
extended by written notice from the Purchaser from time to time, in the Purchaser's sole 
and unfettered discretion, which date shall in no case be later than October 30, 2024;" 

5. The definition of “Existing Agreements of Purchase and Sale” in section 1.1 of the 
Purchase Agreement is hereby deleted in its entirety and replaced with "“Existing 
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Agreements of Purchase and Sale” means all existing agreements of Purchase and Sale 
with respect to the purchase of condominium units within Tower A and Tower C of the 
Project;". 

6. Part (e) of the definition of "Excluded Assets" in section 1.1 of the Purchase Agreement is 
hereby deleted in its entirety and replaced with "(e) all Contracts, save and except for 
those with public utilities or Governmental Authorities and any other Contracts that the 
Purchaser may advise the Receiver it wishes to assume in advance of Closing;". 

7. Part (g) of the definition of “Excluded Assets” in section 1.1 of the Purchase Agreement is 
hereby deleted in its entirety and replaced with "(g) the existing agreements of purchase 
and sale with respect to the purchase of condominium units within Tower B in the Project 
and any moneys paid to the Receivership Respondents or on their behalf as a deposit or 
on account of a purchase of a condominium units to be constructed in the Tower B of the 
Project;" 

8. The following is added as a new subsection 4.5(4) of the Purchase Agreement: 

"(4)   Notwithstanding anything to the contrary contained in this Article 4, all monies held 
by the Receiver at the end of the receivership, which for greater certainty shall be net of 
any funds required by the Receiver for receivership costs, shall be held in trust for the 
Purchaser, endorsed (without recourse) in favour of the Purchaser and the Receiver is 
hereby irrevocably directed to pay any such amount, when determined, to Bennett Jones 
LLP, the Purchaser's solicitor, in trust, in accordance with the wire instructions attached 
hereto as Schedule "D"." 

Schedule “A” attached hereto is added as Schedule “D” to the Purchase Agreement". 

9. The following is added as a new section 4.7 of the Purchase Agreement:  

"4.7 Input Tax Credits 

Notwithstanding anything to the contrary contained in this Article 4, if at any time following 
Closing, the Receiver receives payment of or credit on account of any input tax credits 
relating to any component of the Purchase Price paid on Closing, it shall hold any such 
amount in trust for the Purchaser, endorse such amount (without recourse) in favour of 
the Purchaser and the Receiver is hereby irrevocably directed to pay any such amount 
from time to time to Bennett Jones LLP, the Purchaser's solicitor, in trust, in accordance 
with the wire instructions attached hereto as Schedule "A".  The Receiver further 
covenants and agrees to keep the Purchaser informed of any new information regarding 
such input tax credits, and in any event to provide the Purchaser with updated information 
relating to same within a reasonable period of time following request by the Purchaser. 
This Section 4.7 shall not merge but shall survive the completion of the Transaction." 

10. The following is added as a new subsection 13.1(7): 

(7) automatically, should Closing not have occurred on or prior to October 30, 2024. 

11. For the purposes of item (f) in the current definition of "Excluded Assets" in section 1.1 of 
the Purchase Agreement, the Purchaser hereby confirms that none of the Existing 
Agreements of Purchase and Sale in respect of Tower A and Tower C shall constitute 
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Excluded Assets, provided, however, that the foregoing confirmation is subject to the 
Approval and Vesting Order approving the Purchaser's post-Closing sales plan for the 
Agreements of Purchase and Sale in respect of Tower A (attached hereto as Schedule 
"B") including, without limitation, the delayed disclaimer of any or all of such Agreements 
of Purchase and Sale, in each case in accordance with the terms of the Approval and 
Vesting Order, and each of the parties hereto hereby acknowledges and confirms same. 

12. Except as amended and supplemented by this Waiver and Amendment, all of the terms 
of the Purchase Agreement are hereby confirmed in all respects, shall otherwise remain 
unamended (except as may be required to implement this Waiver and Amendment), and 
shall continue in full force and effect, with time remaining of the essence.  This Waiver and 
Amendment amends and supplements the Purchase Agreement and the Purchase 
Agreement and this Waiver and Amendment shall be read and construed as one entire 
agreement, of which the Purchase Agreement and this Waiver and Amendment are 
integral parts thereof. 

13. This Waiver and Amendment may be executed in counterparts, each of which when so 
executed shall be deemed to be an original and which counterparts together shall 
constitute one and the same instrument.  The parties agree that the execution and delivery 
of this Waiver and Amendment by facsimile or electronic transmission in PDF format, 
including through DocuSign’s digital platform, shall be binding upon the party delivering 
same, and may be relied upon by the party receiving same, as if it were an originally 
executed document. 

[Remainder of Page has been Intentionally Left Blank – Signature Page Follows] 
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IN WITNESS WHEREOF the parties hereto have executed this Amendment as of the day and 
year first written above. 

KSV RESTRUCTURING INC., solely in its 
Capacity as the Court appointed receiver and 
manager of the Property, and not in its personal 
capacity or in any other capacity 

Per: 
Name:  
Title: 

I have authority to bind the Corporation. 

GENESIS MORTGAGE INVESTMENT 
CORPORATION, IN TRUST 

Per: 
Name:  
Title: 

I have authority to bind the Corporation. 

ELM ACQUISITIONS CORP., IN TRUST 

Per: 
Name:  
Title: 

I have authority to bind the Corporation. 

DORR CAPITAL CORPORATION, IN TRUST 

Per: 
Name:  
Title: 

I have authority to bind the Corporation. 

%ULDQ�'RUU
3UHVLGHQW�	�&(2
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SCHEDULE "A" 
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SCHEDULE "B" 

Tower A Sales Plan 

1. All existing Tower A purchasers will be offered to keep their units with a 24% purchase 

price increase. 

2. Within the 4 month period following Closing, and in accordance with the new financing 

requirements, existing Tower A purchasers will be approached in stages so that at most 

40 existing purchase agreements are terminated at any time. 

3. Where an existing Tower A purchaser accepts the increased purchase price,  he/she will 

be required to enter into a new agreement of purchase and sale, old purchase agreement 

will be cancelled with old deposits assigned and directed to the new owner in satisfaction 

of the new deposits pursuant to the terms of the new agreement of purchase and sale.  

4. The new agreement of purchase and sale will include new dates, condominium 

documents, budgets, etc. and will not include any upgrades, incentives, promotions, etc. 

that may have been included or added to the old purchase agreement entered with the 

previous ownership group. Statutory rescission periods shall apply to all new agreements 

of purchase and sale. 

5. If an existing Tower A purchaser does not agree to pay the increased purchase price, its 

agreement will be disclaimed pursuant to the Approval and Vesting Order (without the 

need to return to Court) and re-marketed, first to purchasers in Tower B and Tower C and 

then to the public.  

6. Existing Tower B and C purchasers will have a right of first refusal to disclaimed Tower 

A units at the same price they contracted to pay for the equivalent unit in Tower B or 

Tower C, based on availability, provided that the purchase price increase for any such 

Tower A unit will not be more than 24% of the original purchase price.  

7. Incentives of $5,000-15,000 may be offered to unit purchasers, based on market 

standards, in each case at the discretion of the new owner.  

8. If, for any unit, the Tower A, B and C purchasers have refused their offers then the unit 

will be re-marketed to the public 
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THIS IS EXHIBIT "B" 

REFERRED TO IN THE  

AFFIDAVIT OF  

MICHAEL YEUNG 

SWORN 

THE 8TH DAY OF MAY, 2026 

 

 

_       

A Commissioner for taking affidavits, etc. 

  









THIS IS EXHIBIT "C" 

REFERRED TO IN THE  

AFFIDAVIT OF  

MICHAEL YEUNG 

SWORN 

THE 8TH DAY OF MAY, 2026 

 

 

_       

A Commissioner for taking affidavits, etc. 

  



Court File No. CV-23-00706813-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE 

JUSTICE KIMMEL

)

)

)

TUESDAY, THE 8th

DAY OF OCTOBER, 2024

B E T W E E N :

GENESIS MORTGAGE INVESTMENT CORPORATION

Applicant
- and -

1776411 ONTARIO LTD. and 1333 WEBER STREET KITCHENER LP

Respondents

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED

APPROVAL AND VESTING ORDER

THIS MOTION, made by KSV Restructuring Inc., in its capacity as the Court-appointed 

receiver and manager (in such capacity, the “Receiver”), without security, of the real property 

listed on Schedule “B” of the Sale Agreement (as defined below) (the “Real Property”) and all 

the other assets, undertakings and properties of each of the Respondents (collectively, the 

“Debtors”), and all proceeds thereof (together with the Real Property, the “Property”), for an 

order, inter alia, (i) approving the sale transaction (the “Transaction”) contemplated by an 

agreement of purchase and sale between the Receiver, as vendor, and Genesis Mortgage 
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Investment Corporation, Elm Acquisitions Corp., and Dorr Capital Corporation, (collectively, the 

“Purchaser”), as purchaser, dated March 4, 2024, as amended (the “Sale Agreement”), as 

assigned to GFD 1333W Limited Partnership on October 7, 2024, and vesting in 1333W Lands 

Ltd. (the "Assignee") the Respondents' right, title and interest in and to the Purchased Assets (as 

defined in the Sale Agreement), (ii) authorizing and directing the Receiver to terminate and 

disclaim certain of the of the existing agreements of purchase and sale with respect to the purchase 

of condominium units, (iii) approving a deposit return protocol (the “Deposit Return Protocol”) 

for deposits paid by condominium purchasers who have their existing agreements of purchase and 

sale with respect to the purchase of condominium units disclaimed or terminated, and (iv) sealing 

the summary of offers attached as Confidential Appendix ”1” to the Second Report of the Receiver 

dated September 27, 2024 (the “Second Report”),  was heard this day by judicial videoconference 

via Zoom. 

ON READING the Second Report of the Receiver, and the appendices thereto, the 

Supplement to the Second Report of the Receiver dated October 4, 2024 (the “Supplementary 

Second Report”), and the appendices thereto, and on hearing the submissions of counsel for the 

Receiver, the Applicant, Westmount Guarantee Services Inc., CMLS Financial Ltd., and such 

other parties that appear on the counsel slip,  no one appearing for any other person, although 

properly served as appears from the affidavit of Chad Kopach sworn September 30, 2024, filed, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Receiver’s Notice of Motion 

dated September 27, 2024 (the “NOM”), the related motion material filed in support of that NOM, 

including the Receiver’s Motion Record, Volume 1 dated September 27, 2024, and the Receiver’s 
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Motion Record, Volume 2 (Confidential Appendix) dated September 27, 2024 (collectively, the 

“Motion Material”), be and is hereby abridged, that service of the NOM and the Motion Material 

is hereby validated, and that further service thereof is hereby dispensed with. 

APPROVAL AND VESTING 

2. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Sale Agreement by the Receiver is hereby authorized and approved, with 

such minor amendments as the Receiver may deem necessary.  The Receiver is hereby authorized 

and directed to take such additional steps and execute such additional documents as may be 

necessary or desirable for the completion of the Transaction and for the conveyance of the 

Purchased Assets to the Assignee. 

3. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Assignee substantially in the form attached as Schedule “A” hereto (the 

"Receiver's Certificate"), all of the Debtor’s right, title and interest in and to Purchased Assets 

described in the Sale Agreement, including, without limitation, the Real Property listed on 

Schedule “B” hereto, shall vest absolutely in the Assignee, free and clear of and from any and all 

security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or 

deemed trusts (whether contractual, constructive, statutory, or otherwise), liens, executions, levies, 

charges, or other financial or monetary claims, whether or not they have attached or been perfected, 

registered or filed and whether secured, unsecured or otherwise (collectively, the "Claims") 

including, without limiting the generality of the foregoing: (i) any encumbrances or charges 

created by the Order of The Honourable Justice Cavanagh made on October 12, 2023; (ii) all 

charges, security interests or claims evidenced by registrations pursuant to the Personal Property 
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Security Act (Ontario) or any other personal property registry system; (iii) all mortgages, pledges, 

charges, liens, debentures, trust deeds, assignments by way of security, security interests, 

conditional sales contracts or other title retention agreements or similar interests or instruments 

charging, or creating a security interest in, the Purchased Assets or any part thereof or interest 

therein, and any agreements, leases, options, easements, rights of way, restrictions, executions, or 

other encumbrances (including notices or other registrations in respect of any of the foregoing) 

affecting legal or beneficial title to the Purchased Assets or any part thereof or interest therein, 

including but not limited to any of the foregoing which are registered on title to the Purchased 

Assets following the date hereof but prior to the registration in the Land Registry Office for the 

Land Titles Division of Waterloo (No. 58) of an Application for Vesting Order to which this Order 

is attached; (iv) all rights and claims of any condominium purchasers pursuant to any existing 

agreements of purchase and sale with respect to the purchase of condominium units which are 

terminated or disclaimed; and (v) those Claims listed on Schedule “C” hereto (all of which are 

collectively referred to as the "Encumbrances", which term shall not include the permitted 

encumbrances, easements and restrictive covenants listed on Schedule “D”) and, for greater 

certainty, this Court orders that all of the Encumbrances affecting or relating to the Purchased 

Assets are hereby expunged and discharged as against the Purchased Assets. 

3. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

Land Titles Division of Waterloo (No. 58) of an Application for Vesting Order in the form 

prescribed by the Land Titles Act and/or the Land Registration Reform Act, the Land Registrar is 

hereby directed to enter the Assignee as the owner of the subject Real Property identified in 
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Schedule “B” hereto in fee simple, and is hereby directed to delete and expunge from title to the 

Real Property all of the Claims listed in Schedule “C” hereto.

4. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead 

of the Purchased Assets, and that from and after the delivery of the Receiver's Certificate all Claims 

and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets with the 

same priority as they had with respect to the Purchased Assets immediately prior to the sale, as if 

the Purchased Assets had not been sold and remained in the possession or control of the person 

having that possession or control immediately prior to the sale.  

5. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of 

the Receiver’s Certificate, forthwith after delivery thereof.

6. THIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings; 

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of any of the Respondents and 

any bankruptcy order issued pursuant to any such applications; and 

(c) any assignment in bankruptcy made in respect of any of the Respondents,

the vesting of the Purchased Assets in the Assignee pursuant to this Order shall be binding on any 

trustee in bankruptcy that may be appointed in respect of any of the Debtors and shall not be void 

or voidable by creditors of any of the Debtors, nor shall it constitute nor be deemed to be a 

fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue or other 
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reviewable transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable 

federal or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct 

pursuant to any applicable federal or provincial legislation. 

TERMINATION AND DISCLAIMER OF AGREEMENTS OF PURCHASE AND SALE

7. THIS COURT ORDERS that the Receiver is hereby authorized, on or following closing 

of the Transaction, to terminate and disclaim all of the existing agreements of purchase and sale 

with respect to the purchase of condominium units within Tower B in the Project (as each term is 

defined in the Second Report) and, upon the delivery of the Receiver’s Certificate in accordance 

with this Order, any rights or claims thereunder or relating thereto are not continuing obligations 

effective against the Real Property or binding on the Assignee in any way whatsoever. 

8. THIS COURT ORDERS that the Receiver is hereby authorized, following closing of the 

Transaction, with notice to be provided by the Assignee to the Receiver within 120 days of the 

closing of the Transaction, to terminate and disclaim the existing agreements of purchase and sale 

with respect to the purchase of condominium units within Tower A (as defined in the Second 

Report) in the Project that are not being assumed by the Assignee, and upon the Receiver 

terminating and disclaiming such agreements of purchase and sale, any rights or claims thereunder 

or relating thereto shall not ne continuing obligations effective against the Real Property or binding 

on the Assignee in any way whatsoever. 

DEPOSIT RETURN PROTOCOL 

9. THIS COURT ORDERS that the Deposit Return Protocol attached as Appendix “A” to 

Supplementary Second Report dated October 4, 2024, be and same is hereby approved. 
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SEALING AND GENERAL 

10. THIS COURT ORDERS that the summary of offers received in the Sale Process and 

attached as Confidential Appendix “1” to the Second Report, shall be and are hereby sealed, kept 

confidential and shall not form part of the public record until the earlier of (a) 30 days following 

the closing of the Transaction, or (b) further Order of this Court.

11. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Receiver, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order.

12. THIS COURT ORDERS that this Order is effective from today’s date and is enforceable 

without the need for entry and filing. 

____________________________________



Schedule “A” – Form of Receiver’s Certificate

Court File No. CV-23-00706813-00CL

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 
 

B E T W E E N : 
 

GENESIS MORTGAGE INVESTMENT CORPORATION 
 

Applicant 
- and - 

 
 

1776411 ONTARIO LTD. and 1333 WEBER STREET KITCHENER LP 
 

Respondents 
 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

RECEIVER’S CERTIFICATE 

RECITALS 

I.Pursuant to an Order of The Honourable Mr. Justice Cavanagh of the Ontario Superior Court of 

Justice (Commercial List) (the “Court”) made on October 12, 2023, KSV Restructuring Inc. 

(“KSV”) was appointed as receiver and manager (in such capacity, the “Receiver”), without 

security, of the real property listed on Schedule “B” of the Sale Agreement (as defined below) (the 

“Real Property”) and all the other assets, undertakings and properties of each of the Respondents, 

and all proceeds thereof (together with the Real Property, the “Property”). 

II.Pursuant to an Order of the Court dated October 8, 2024, the Court approved the agreement of 

purchase and sale between the Receiver, as vendor, and Genesis Mortgage Investment 
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Corporation, Elm Acquisitions Corp., and Dorr Capital Corporation (collectively, the 

“Purchaser”), as purchaser, dated March 4, 2024, as amended (the “Sale Agreement”), and 

provided for the vesting in 1333W Lands Ltd. (the "Assignee") of the Purchased Assets (as defined 

in the Sale Agreement), which vesting is to be effective with respect to the Purchased Assets upon 

the delivery by the Receiver to the Purchaser of a certificate confirming: (i) the payment by the 

Purchaser of the purchase price for the Purchased Assets; (ii) that the conditions to closing as set 

out in the Sale Agreement have been satisfied or waived by the Receiver and the Purchaser; and 

(iii) the Transaction has been completed to the satisfaction of the Receiver. 

III.Unless otherwise indicated herein, terms with initial capitals have the meanings set out in the Sale 

Agreement. 

THE RECEIVER CERTIFIES the following: 

1. The Assignee has paid and the Receiver has received the purchase price for the Purchased 

Assets payable on the closing date pursuant to the Sale Agreement;

2. The conditions to closing as set out in the Sale Agreement have been satisfied or waived 

by the Receiver and the Purchaser; 

3. The Transaction has been completed to the satisfaction of the Receiver; and 

4. This Certificate was delivered by the Receiver at _____________ [TIME] on 

_______________ [DATE]. 
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KSV RESTRUCTURING INC., solely in its 
capacity as the Court-appointed receiver and 
manager, and not in its personal capacity or in any 
other capacity

 Per:  

 Name:  

  Title:  



Schedule “B” – Legal Description of the Property 

PIN 22590-0550 (LT) in LRO No. 58 
 
LOTS 29, 30, 31, 32, 33, 34, 45, 46, 47, 48, 49, 90 AND 91 AND PART LOTS 12, 13, 14, 15, 16, 
17, 43, 44, 86, 87, 89 AND 90, PLAN 322, AND LOT 127 STREETS AND LANES,  (BEING A 
LANE, PLAN 322, CLOSED BY BY-LAW AS IN 175368) AND PART LOT 126 STREETS 
AND LANES, (BEING PART OF HERMAN AVENUE, PLAN 322, CLOSED BY BY-LAW AS 
IN 175368) AND PART LOT 141 STREETS AND LANES, (BEING PART OF HERMAN 
AVENUE, PLAN 322, CLOSED BY BY-LAW AS IN 210008) AND PART LOT 173 STREETS 
AND LANES, (BEING PART OF WEBER STREET, PLAN 322 (RENAMED SUNNYSIDE 
AVENUE) CLOSED BY BYLAW AS IN 270276), ALL BEING PARTS 1, 2 AND 3, PLAN 
58R-21405, SUBJECT TO AN EASEMENT AS IN 687124, SUBJECT TO AN EASEMENT IN 
GROSS OVER PART 3, PLAN 58R-21405 AS IN WR1306081, SUBJECT TO AN EASEMENT 
IN GROSS OVER PART 2, PLAN 58R-21405 AS IN WR1324371, SUBJECT TO AN 
EASEMENT AS IN WR1326075, CITY OF KITCHENER 

 

 



Schedule “C”- List of Encumbrances to be expunged and discharged 

1) Instrument No. WR508428 registered December 7, 2009 being a Notice Of Change Of 
 

2) Instrument No. WR1299640 registered November 24, 2020 being a Charge to and in 
favour of WESTMOUNT GUARANTEE SERVICES INC., in the original principal 
amount of $20,000,000;

3) Instrument No. WR1306083 registered Dec. 17, 2020 being a Postponement in favour of 
The Corporation of the City of Kitchener;

4) Instrument No. WR1324372 registered March 12, 2021 being a Postponement in favour 
of The Regional Municipality of Waterloo;

5) Instrument No. WR1367209 registered August 17, 2021 being a Charge to and in favour 
of CMLS Financial Ltd., Computershare Trust Company of Canada, and Genesis 
Mortgage Investment Corp., in the original principal amount of $82,000,000;

6) Instrument No. WR1367210 registered August 17, 2021, being a Notice of Assignment 
of Rents General in favour of CMLS Financial Ltd., Computershare Trust Company of 
Canada, and Genesis Mortgage Investment Corp.; 

7) Instrument No. WR1367215 registered August 17, 2021 being a Postponement in favour 
of CMLS Financial Ltd., Computershare Trust Company of Canada, and Genesis 
Mortgage Investment Corp.; 

8) Instrument No. WR1507433 being a Notice registered May 8, 2023 amending 
WR1299640; 

9) Instrument No. WR1507448 registered May 8, 2023 being a Charge to and in favour of 
Corfinancial Corp. in the original principal amount of $3,500,000;

10) Instrument No. WR1518428 registered July 6, 2023 is a Construction Lien from Gold 
Star Drywall Services Inc. in the claimed amount of $787,259.65. 

11) Instrument No. WR1518912 registered July 7, 2023 is a Construction Lien from Dean-
Lane Contractors Inc. in the claimed amount of $2,157,415. 

12) Instrument No. WR1519072 registered July 10, 2023 is a Construction Lien from 
Conestoga Roofing & Sheet Metal Ltd. in the claimed amount of $311,562. 

13) Instrument No. WR1521083 registered July 19, 2023 is a Construction Lien from 
Aluminum Window Designs Ltd. in the claimed amount of $1,662,600. 
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14) Instrument No. WR1521506 registered July 20, 2023 is a Construction Lien from 
Greentech Sealants Inc. in the claimed amount of $220,190. 

15) Instrument No. WR1521825 registered July 21, 2023 is a Construction Lien from Classic 
Tile Contractors Limited in the claimed amount of $591,923.

16) Instrument No. WR1522293 registered July 25, 2023 is a Construction Lien from 
Stubbe's Precast Commercial Ltd. and Stubbe's Precast Inc. in the claimed amount of 
$1,374,127.

17) Instrument No. WR1522297 registered July 25, 2023 is a Construction Lien from 
O'connor Electric Ltd. in the claimed amount of $344,955.

18) Instrument No. WR1525011 registered August 3, 2023 is a Construction Lien from 
Oxford Builders Supplies Inc. in the claimed amount of $135,600.

19) Instrument No. WR1525014 registered August 3, 2023 is a Construction Lien from 
Oxford Builders Supplies Inc. in the claimed amount of $66,912. 

20) Instrument No. WR1525022 registered August 3, 2023 is a Construction Lien from 
Oxford Builders Supplies Inc. in the claimed amount of $364,425. 

21) Instrument No. WR1525872 registered August 9, 2023 is a Construction Lien from 
Pearson Metal Inc. in the claimed amount of $647,217. 

22) Instrument No. WR1525921 registered August 9, 2023 is a Construction Lien from HGL 
Electrical in the claimed amount of $3,123,088. 

23) Instrument No. WR1527801 registered August 17, 2023 is a Construction Lien from 
Matthews Equipment Limited in the claimed amount of $85,018. 

24) Instrument No. WR1530052 registered August 29, 2023 is a Construction Lien from 
ABA Architects Inc. in the claimed amount of $432,315.

25) Instrument No. WR1530175 registered August 29, 2023 is a Construction Lien from 
Oxford Builders Supplies Inc. in the claimed amount of $45,878. 

26) Instrument No. WR1530179 registered August 29, 2023 is a Construction Lien from 
Oxford Builders Supplies Inc. in the claimed amount of $143,133. 

27) Instrument No. WR1532157 registered September 6, 2023 is a Construction Lien from 
Gillam Urban Constructors Inc. in the claimed amount of $1,748,531. 

28) Instrument No. WR1532406 registered September 7, 2023 is a Certificate of Action from 
Stubbe's Precast Commercial Ltd. and Stubbe's Precast Inc. re Instrument No. 
WR1522293. 
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29) Instrument No. WR1533262 registered September 12, 2023 is a Construction Lien from 
O'connor Electric Ltd. in the claimed amount of $12,555. 

30) Instrument No. WR1534716 registered September 20, 2023 is a Certificate of Action 
from Pearson Metal Inc. re Instrument No. WR1525872.

31) Instrument No. WR1535931 registered September 27, 2023 is a Certificate of Action 
from Dean-Lane Contractors Inc. re Instrument No. WR1518912.

32) Instrument No. WR1536124 registered September 27, 2023 is a Certificate of Action 
from O'connor Electric Ltd. re Instrument No. WR1522297 and WR1533262.

33) Instrument No. WR1536918 registered September 29, 2023 is a Certificate of Action 
from Classic Tile Contractors Limited re Instrument No. WR1521825.

34) Instrument No. WR1537429 registered October 3, 2023 is a Construction Lien from 
Gillam Urban Constructors Inc. and Gillam Communities 1333 Weber Street Limited 
Partnership in the claimed amount of $2,467,563.

35) Instrument No. WR1537430 registered October 3, 2023 is a Construction Lien from 
Gillam Urban Constructors Inc. and Gillam Communities 1333 Weber Street Limited 
Partnership in the claimed amount of $873,036 

36) Instrument No. WR1537590 registered October 4, 2023 is a Certificate of Action from 
Oxford Builders Builders Supplies Inc. re Instrument No. WR1525011, WR1525014, 
WR1525022, WR1530179, WR1530175. 

37) Instrument No. WR1537739 registered October 5, 2023 is a Certificate of Action from 
Conestoga Roofing & Sheet Metal Ltd. re Instrument No. WR1519072. 

38) Instrument No. WR1537806 registered October 5, 2023 is a Certificate of Action from 
Aluminum Window Design Installations Inc. re Instrument No. WR1521083. 

39) Instrument No. WR1538280 registered October 10, 2023 is a Certificate of Action from 
ABA ARCHITECTS INC.re Instrument No. WR1530052. 

40) Instrument No. WR1538717 registered October 11, 2023 is a Notice of an Exclusive 
Listing Agreement made as of March 22, 2019 between 1776411 Ontario Ltd. and Rego 
Realty Inc. 

41) Instrument No. WR1538754 registered October 12, 2023 is a Certificate of Action from 
Gold Star Drywall Services Inc. re Instrument No. WR1518428. 

42) Instrument No. WR1538821 registered October 12, 2023 is a Certificate of Action from 
Gillam Urban Constructors Inc. re Instrument No. WR1532157. 
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43) Instrument No. WR1538822 registered October 12, 2023 is a Certificate of Action from 
Gillam Urban Constructors Inc. And Gillam Communities 1333 Weber Street Limited 
Partnership re Instrument No. WR1537429.

44) Instrument No. WR1538823 registered October 12, 2023 is a Certificate of Action from 
Gillam Urban Constructors Inc. And Gillam Communities 1333 Weber Street Limited 
Partnership re Instrument No. WR1537430.

45) Instrument No. WR1543864 registered November 7, 2023 is an Application to Register 
Court Order from Ontario Superior Court Of Justice - Commercial List re appointing 
receiver KSV. 

46) Instrument No. WR1549167 registered December 5, 2023 is a Notice of Security Interest 
from Enercare Home and Commercial Services Limited Partnership, and Enercare Home 
and Commercial Services Inc. in the consideration of $1,225,341.72. 

47) Instrument No. WR1551094 registered December 15, 2023 is a Construction Lien from 
Troy Life & Fire Safety Ltd. in the claimed amount of $184,715. 

48) Instrument No. WR1551772 registered December 20, 2023 is a Notice of Security 
Interest from Metergy Solutions Inc. in the consideration of $3,621,837.

49) Instrument No. WR1562497 registered March 13, 2024 is a Certificate of Action from 
Troy Life & Fire Safety Ltd. re Instrument No. WR1551094. 



Schedule “D” - Permitted Encumbrances 

General

1. Any subsisting reservations, limitations, provisions and conditions contained in any 
original grants from the Crown of any land or interests therein. 

2. All Applicable Laws, including municipal, provincial or federal statutes, by laws, 
regulations or ordinances. 

3. Any rights of expropriation, access, use or any other right conferred or reserved by or in 
any statute of Canada or a Province of Canada. 

4. Any encumbrances filed by or at the request of the Purchaser or which are otherwise 
expressly approved by the Purchaser in writing. 

Specific 

5. Transfer Easement registered on August 20, 1980 in favour of the Hydro-Electric 
Commission of Kitchener-Wilmont as Instrument No. 687124. 

6. Notice (airport zoning regulations) registered on May 4, 2009 in favour of His Majesty the 
King in Right of Canada as Instrument No. WR459096. 

7. Transfer Easement registered on December 17, 2020 in favour of The Corporation of the 
City of Kitchener as Instrument No. WR1306081. 

8. Notice (encroachment agreement) registered on February 17, 2021 in favour of The 
Corporation of the city of Kitchener as Instrument No. WR1318720. 

9. Transfer Easement registered on March 12, 2021 in favour of The Regional Municipality 
of Waterloo as Instrument No. WR1324371. 

10. Transfer Easement registered on March 19, 2021 in favour of Rogers Communications Inc. 
as Instrument No. WR1326075. 

11. Notice (development agreement) registered on August 20, 2021 in favour of The 
Corporation of the City of Kitchener as Instrument No. WR1368206. 

12. Notice registered on August 20, 2021 in favour of The Corporation of the city of Kitchener 
as Instrument No. WR1368207. 

13. Application for Absolute Title registered on April 21, 2022 as Instrument No. WR1429995.

14. Notice (encroachment agreement) registered on May 5, 2022 in favour of The Corporation 
of the city of Kitchener as Instrument No. WR1434025. 

15. Notice registered on September 20, 2022 in favour of The Corporation of the City of 
Kitchener as Instrument No. WR1467608. 
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THIS IS EXHIBIT "D" 

REFERRED TO IN THE  

AFFIDAVIT OF  

MICHAEL YEUNG 

SWORN 

THE 8TH DAY OF MAY, 2026 

 

 

_       

A Commissioner for taking affidavits, etc. 

 

  



Court File No. CV-23-00706813-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

B E T W E E N :

GENESIS MORTGAGE INVESTMENT CORPORATION

Applicant
- and -

1776411 ONTARIO LTD. AND 1333 WEBER STREET KITCHENER LP

Respondents

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS 
AMENDED

RECITALS

I.Pursuant to an Order of The Honourable Mr. Justice Cavanagh of the Ontario Superior Court of

Court made on October 12, 2023, KSV Restructuring Inc.

KSV ) was appointed as receiver and manager Receiver

security, of

Property Respondents,

including all the assets held in trust or required to be held in trust by or for any of the Respondents,

or by their lawyers, agents and/or any other person, and all proceeds thereof (together with the

Specified Property
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II.Pursuant to an Order of the Court dated October 8, 2024, the Court approved the agreement of

purchase and sale between the Receiver, as vendor, and Genesis Mortgage Investment

Corporation, Elm Acquisitions Corp. and Dorr Capital Corporation, as the original purchaser,

dated March 4, 2024, as amended and as assigned to GFD 1333W Limited Partnership (the

Purchaser Sale Agreement

of the Purchased Assets (as defined in the Sale Agreement), which vesting is to be effective with

respect to the Purchased Assets upon the delivery by the Receiver to the Purchaser of a certificate

confirming: (i) the payment by the Purchaser of the purchase price for the Purchased Assets; (ii)

that the conditions to closing as set out in the Sale Agreement have been satisfied or waived by the

Receiver and the Purchaser; and (iii) the Transaction has been completed to the satisfaction of the

Receiver.

III.Unless otherwise indicated herein, terms with initial capitals have the meanings set out in the Sale

Agreement.

THE RECEIVER CERTIFIES the following:

1. The Purchaser has paid and the Receiver has received the purchase price for the Purchased

Assets payable on the closing date pursuant to the Sale Agreement;

2. The conditions to closing as set out in the Sale Agreement have been satisfied or waived

by the Receiver and the Purchaser;

3. The Transaction has been completed to the satisfaction of the Receiver; and

4. This Certificate was delivered by the Receiver at 4:40 p.m on October 29, 2024.
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KSV RESTRUCTURING INC., solely in its
capacity as the Court-appointed receiver and
manager of the Specified Property, and not in its
personal capacity or in any other capacity

Per:

Name: Mitch Vininsky

Title: Managing Director
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THIS IS EXHIBIT "E" 

REFERRED TO IN THE  

AFFIDAVIT OF  

MICHAEL YEUNG 

SWORN 

THE 8TH DAY OF MAY, 2026 

 

 

_       

A Commissioner for taking affidavits, etc. 

 

  











THIS IS EXHIBIT "F" 

REFERRED TO IN THE  

AFFIDAVIT OF  

MICHAEL YEUNG 

SWORN 

THE 8TH DAY OF MAY, 2026 

 

 

_       

A Commissioner for taking affidavits, etc. 

 

  



 Development Services Department 
Building Division 

200 King St. W., 5th Floor 
Kitchener, ON  N2G 4G7 

Ph. 519-741-2312 
TTY 1-866-969-9994 

building@kitchener.ca 
www.kitchener.ca 

Deferred Payments Determination 
 

We accept payments in the form of cash, debit or cheque to:  

City Hall, P.O. Box 1118, 200 King St W, Ground Floor, Revenue Division, N2G 4G7.  

Cheques payable to the “City of Kitchener”, and include your permit application number on the cheque, or copy of invoice. 

May 28, 2025 
 

Permit Application: #  20 130798. 
Please include this notice along with your annual payments. 

 
Owner: 
1333w Lands Ltd.  
1931 Highway 7   
Concord, ON  L4K 1V5 
 
Project Address: 
 1333 WEBER ST E     
PLAN 322 LOTS 29 TO 34 45 TO 50 91 AND 127 PT LOTS 12 TO 17 43 44 86 87 89 90 126 141 
AND 173 AND RP 58R-12048 PART 7 AND RP 58R-21025 PARTS 2 AND 3  
 
 
The following fees shall be paid over a term of 5 years for your Rental Housing project.  First 
payment is due within 30 days of the date occupancy is granted, and then payment is due 
each year by that same occupancy anniversary date thereafter until paid in full.  Please note 
annual interest charges as determined by both City and Region will also apply at the rate of 
Prime + 1%. 
 
 
Suburban Area   $2,492,361.00 

Region of Waterloo   $3,678,372.75 
 

 

Total DC: 
(not including calculated interest) 

  $6,170,733.75 

 
 
 
If at any time prior to the payment of the Development Charge in full the type of development 
changes and would no longer be eligible for deferred payments, the full Development Charge 

is payable with interest, less any installments already made. 



THIS IS EXHIBIT "G" 

REFERRED TO IN THE  

AFFIDAVIT OF  

MICHAEL YEUNG 

SWORN 

THE 8TH DAY OF MAY, 2026 

 

 

_       

A Commissioner for taking affidavits, etc. 

  



 

  

  

  

Joseph Blinick 
Partner 

Direct Line: 416.777.4828 

e-mail: blinickj@bennettjones.com  

 
 

 

 

February 4, 2026 

VIA EMAIL: tamina.ahmadi@tarion.com 

  

Tarion Warranty Corporation 

5160 Yonge Street 

7th Floor 

Toronto, ON  M2N 6L9 

  

 

Ms. Ahmadi: 

Re: 1333 Weber Street East, Kitchener – Tower B (Phase II) – Request for Payment of 

Tarion Enrolment Fees 

  

We are the lawyers for the purchaser group comprised of Genesis Mortgage Investment Corporation, 

Elm Acquisition Corp. and Dorr Capital Corporation (collectively, the "Purchaser Group"), as well 

as for 1333W Lands Ltd. (the "Purchaser").  

Capitalized terms used but not otherwise defined in this letter have the meanings ascribed to them in 

the Agreement of Purchase Sale dated and accepted March 4, 2024 (as amended, the "APS") between 

KSV Restructuring Inc., solely in its capacity as the Court-appointed receiver and manager of the real 

property and other assets, undertakings and properties of 1776411 Ontario Ltd. and 1333 Weber Street 

Kitchener LP, as vendor, and the Purchaser Group, collectively in trust for the Purchaser, executed in 

connection with the court-approved sale of the Property and related assets.  A copy of the APS is 

enclosed with this letter. 

Pursuant to the APS and the Approval and Vesting Order of the Ontario Superior Court of Justice 

(Commercial List) dated October 8, 2024 (the "AVO"), a copy of which is also enclosed with this 

letter, all right, title and interest in and to the Purchased Assets vested absolutely in the Purchaser. The 

Purchased Assets expressly include the Property and, among other things, the benefit of all prepaid 

expenses and deposits with any Person or Governmental Authority as well as all Levies.  This includes, 

among other things, all enrolment fees previously remitted to Tarion Warranty Corporation in respect 

of Tower B (Phase II) (the "Tarion Fee"). 

As the Tarion Fee forms part of the Purchased Assets that are the sole property of the Purchaser, we 

hereby request that Tarion arrange for payment of all Tarion Fee refunds directly to the Purchaser. 

Please confirm the payment process and any further documentation Tarion may require so that we may 

facilitate prompt remittance. 
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We also understand that Werner Leuschner (a former principal of the debtor entities in receivership) 

has recently contacted Tarion improperly seeking payment of the Tarion Fee to him or for his benefit. 

For clarity, Mr. Leuschner and parties affiliated with him have no entitlement to, and no interest in, 

the Tarion Fee. Accordingly, we ask that you please disregard any such requests or communications 

and ensure that no information or funds relating to the Tarion Fee are released to Mr. Leuschner or to 

any party other than the Purchaser. 

We appreciate your assistance and look forward to your confirmation that the full Tarion Fee refund 

will be released to the Purchaser as required. Please do not hesitate to contact us should you require 

any further information. 

Yours truly, 

BENNETT JONES LLP 

Joseph Blinick 

 

 

JB 
 

cc: Sean Zweig and Thomas Gray, Bennett Jones LLP (counsel for the Purchaser and Purchaser Group) 

Eric Golden, Blaney McMurtry LLP (counsel for the Court-Appointed Receiver, KSV Restructuring Inc.) 
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AGREEMENT OF PURCHASE AND SALE 

BETWEEN 

KSV RESTRUCTURING INC., 

solely in its capacity as the Court-appointed receiver and manager 

of the real property described in Schedule “A” hereto and all the 

other assets, undertakings and properties of 1776411 Ontario Ltd. 

and 1333 Weber Street Kitchener LP, and not in its personal 

capacity or in any other capacity 

 

- and - 

GENESIS MORTGAGE INVESTMENT CORPORATION, 

ELM ACQUISITIONS CORP. and DORR CAPITAL 

CORPORATION, 

collectively in trust for a corporation to be incorporated 
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AGREEMENT OF PURCHASE AND SALE 

THIS AGREEMENT made this 4th day of March, 2024. 

BETWEEN: 

KSV RESTRUCTURING INC., 

solely in its capacity as the Court-appointed receiver and manager 

of the real property described in Schedule “A” hereto and all the 

other assets, undertakings and properties of 1776411 Ontario Ltd. 

and 1333 Weber Street Kitchener LP (the “Receivership 

Respondents”), and not in its personal capacity or in any other 

capacity 

(in such capacity, the “Receiver”) 

 

- and - 

GENESIS MORTGAGE INVESTMENT CORPORATION, 

ELM ACQUISITIONS CORP. and DORR CAPITAL 

CORPORATION, 

collectively in trust for a corporation to be incorporated 

 

(the “Purchaser”) 

WHEREAS pursuant to an order of The Honourable Mr. Justice Cavanagh of the Ontario 

Superior Court of Justice (Commercial List) (the “Court”) made on October 12, 2023 (the 

“Receivership Order”), KSV Restructuring Inc. (“KSV”) was appointed as the Receiver, without 

security, of the Purchased Assets (as defined herein); 

AND WHEREAS pursuant to the provisions of the Receivership Order, the Receiver has 

the power to sell all or any part of the Purchased Assets, subject to Court approval; 

AND WHEREAS pursuant to an order of The Honourable Mr. Justice Cavanagh of the 

Court made on December 12, 2023 (the “Sale Process Order”), the Court approved the Sale 

Process (as defined in the Sale Process Order) recommended by the Receiver, including, without 

limitation, that any transaction or transactions by the Receiver in respect of the Purchased Assets 

shall be subject to Court approval;  

AND WHEREAS the Purchaser wishes to purchase and the Receiver wishes to sell the 

Purchased Assets (as defined herein) upon the terms and subject to the conditions set out herein; 

NOW THEREFORE, in consideration of the promises, mutual covenants and agreements 

contained in this Agreement (as defined herein), and for other good and valuable consideration, 

the receipt and sufficiency of which are each hereby acknowledged by the Parties (as defined 

herein), the Parties agree as follows: 
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ARTICLE 1 

DEFINED TERMS 

1.1 Definitions. 

In this Agreement: 

“Accounts Payable” means all amounts relating to the Business owing to any Person in 

connection with the purchase of goods or services in the ordinary course of business; 

“Agent” means CBRE Limited, the selling agent and advisor to the Receiver in connection with 

the marketing and sale of the Property;  

“Agreement” means this agreement of purchase and sale, including all schedules and all 

amendments or restatements, as permitted, and references to “article”, “section” or “schedule” 

mean the specified article, section of, or schedule to this Agreement and the expressions “hereof”, 

“herein”, “hereto”, “hereunder”, “hereby” and similar expressions refer to this Agreement and not 

to any particular section or other portion of this Agreement; 

“Applicable Law” means, with respect to any Person, property, transaction, event or other matter, 

all applicable laws, statutes, regulations, rules, by-laws, ordinances, protocols, regulatory policies, 

codes, guidelines, official directives, orders, rulings, judgments and decrees of any Governmental 

Authority; 

“Approval and Vesting Order” means the approval and vesting order issued by the Court 

approving this Agreement and the Transaction and conveying to the Purchaser the Purchased 

Assets free and clear of all Encumbrances other than the Permitted Encumbrances, which order 

shall be in a form substantively similar to the draft order attached as Schedule “B” hereto, with 

only such amendments as may be acceptable to the Purchaser and the Receiver, each acting 

reasonably; 

“Assignable Assets” has the meaning given in Section 3.1(3); 

“Buildings” means the buildings constructed or to be constructed on the Lands, including without 

limitation Tower A and Towers B and C, together with all other improvements to the Lands; 

“Business” means the business of the Receivership Respondents; 

“Business Day” means a day on which banks are open for business in the City of Toronto but does 

not include a Saturday, Sunday or statutory holiday in the Province of Ontario; 

“Claims” means any and all claims, demands, complaints, grievances, actions, applications, suits, 

causes of action, orders, charges, indictments, prosecutions or other similar processes, assessments 

or reassessments, judgments, debts, liabilities, expenses, costs, damages or losses, contingent or 

otherwise, whether liquidated or unliquidated, matured or unmatured, disputed or undisputed, 

contractual, legal or equitable, including loss of value, professional fees, including solicitor and 

client costs and disbursements, and all costs incurred in investigating or pursuing any of the 
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foregoing or any proceeding relating to any of the foregoing, related to the Purchased Assets or 

the Receivership Respondents, and “Claim” means any one of them; 

“Closing” means the successful completion of the Transaction; 

“Closing Date” means the date that is the later of: (i) the first Business Day following the date that 

is 10 days following the date on which the Approval and Vesting Order is issued by the Court; and 

(ii) the first Business Day following the date that is 10 days following the date on which any 

appeals or motions to set aside or vary the Approval and Vesting Order have been finally 

determined, or, if the Parties agree, such other date as agreed in writing by the Parties; provided, 

however, that the Closing Date shall not be earlier than May 15, 2024; 

“Closing Time” means 5:00 p.m. (Toronto time) on the Closing Date or such other time as agreed 

in writing by the Parties; 

“Consents and Approvals” means the consents and approvals of all relevant Third Parties, if any; 

“Contracts” means all of the contracts, licences, leases, agreements, obligations, promises, 

undertakings, understandings, arrangements, documents, commitments, entitlements and 

engagements to which one or more Receivership Respondent is a party;  

“Court” has the meaning set out in the recitals hereof; 

“Deposit” has the meaning given in Section 4.2; 

“Due Diligence” has the meaning given in Section 7.3(e); 

“Due Diligence Date” means the date that is thirty (30) days following the date of acceptance of 

this Agreement by the Receiver; 

“Encumbrances” means all security interests (whether contractual, statutory, or otherwise), 

hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, 

executions, levies, charges, or other financial or monetary claims, whether or not they have 

attached or been perfected, registered or filed and whether secured, unsecured or otherwise; 

“ETA” means the Excise Tax Act, R.S.C. 1985, c. E-15, as amended; 

“Excluded Assets” means all assets, undertakings and properties of the Receivership Respondents 

other than the Purchased Assets, which Excluded Assets includes the following: 

(a) any of the Receivership Respondents’ cash or cash equivalents; 

(b) any of the Receivership Respondents’ accounts receivable; 

(c) original tax records and books and records pertaining thereto, minute books, 

corporate seals, taxpayer and other identification numbers and other documents 

relating to the organization, maintenance and existence of any of the Receivership 

Respondents or the Purchased Assets;  
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(d) the benefit of any refundable Taxes payable or paid by any of the Receivership 

Respondents or paid by the Receiver in respect of the Purchased Assets and 

applicable to the period prior to the Closing Date net of any amounts withheld by 

any taxing authority, and any claim or right of any of the Receivership Respondents 

or the Receiver to any refund, rebate, or credit of Taxes for the period prior to the 

Closing Date; 

(e) all Contracts identified by the Purchaser and disclosed to the Receiver prior to the 

Due Diligence Date; 

(f) any Existing Agreement of Purchase and Sale identified by the Purchaser and 

disclosed to the Receiver prior to the Due Diligence Date and any monies paid to 

the Receivership Respondents or on their behalf as a deposit or on account of a 

purchase of a condominium unit relating to any such Existing Agreement of 

Purchase and Sale; and 

(g) the existing agreements of purchase and sale with respect to the purchase of 

condominium units within Tower B and Tower C in the Project and any monies 

paid to the Receivership Respondents or on their behalf as a deposit or on account 

of a purchase of a condominium unit to be constructed in the Tower B or Tower C 

in the Project; 

“Excluded Liabilities” has the meaning given in Section 3.3; 

“Existing Agreements of Purchase and Sale” means all existing agreements of purchase and sale 

with respect to the purchase of condominium units within Tower A in the Project; 

“Existing Security” means, collectively, all performance bonds, letters of credit and/or security 

deposits provided to third parties with respect to the Project, including without limitation, (i) the 

performance bond or letter of credit provided by Westmount Guarantee Services Inc. 

(“Westmount”), (ii) the letter of credit dated August 19, 2021, issued by Concentra Bank in favour 

of The Corporation of the City of Kitchener in the amount of $2,698,148.20, and (iii) any other 

letters of credit arranged or issued by Genesis Mortgage Investment Corp. (“GMIC”), CMLS 

Financial Ltd. (“CMLS”), Computershare Trust Company of Canada (“Computershare”), and 

Concentra Bank at the request of the Receivership Respondents in connection with the Project, 

including all amendments, replacements and extensions thereof; 

“Existing Security Creditors” means, collectively, GMIC, CMLS, Computershare, Concentra 

Bank and Westmount; 

“First Mortgage Charge” means the charge/mortgage in the principal amount of $82,000,000 

granted by 1776411 Ontario Ltd. to and in favour of CMLS Financial Ltd., Computershare Trust 

Company of Canada, and Genesis Mortgage Investment Corp. registered against title to the 

Property on August 17, 2021 as Instrument No. WR1367209; 

“Governmental Authorities” means governments, regulatory authorities, governmental 

departments, agencies, commissions, bureaus, officials, ministers, Crown corporations, courts, 

bodies, boards, tribunals or dispute settlement panels or other law or regulation-making 
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organizations or entities: (a) having or purporting to have jurisdiction on behalf of any nation, 

province, republic, territory, state or other geographic or political subdivision thereof, including, 

without limitation, any municipality in which the Property is located; or (b) exercising, or entitled 

or purporting to exercise any administrative, executive, judicial, legislative, policy, regulatory or 

taxing authority or power, and “Governmental Authority” means any one of them; 

“HST” means harmonized sales tax imposed under Part IX of the ETA; 

“Interim Period” means the period from and including the date that this Agreement is executed 

by the Parties to and including the Closing Date; 

“ITA” means the Income Tax Act, R.S.C. 1985, c.1, as amended; 

“KSV” has the meaning set out in the recitals hereof; 

“Lands” means the real property described in Schedule “A” hereto and all rights and benefits 

appurtenant thereto; 

“Levies” means all municipal development charges, educational development charges, community 

benefits charges, amounts owing pursuant to agreements under sections 37 and/or 45 of the 

Planning Act (Ontario), cash in lieu of parkland, lot levies, water allocation payments, sewer 

allocation payments, building permit application fees, planning application fees or any other 

amount paid to the municipality or other Governmental Authority as a prerequisite to obtaining a 

building permit for the construction of the Project or any part thereof or in respect of any 

development thereon; 

“Notice” has the meaning given in Section 14.3; 

“Parties” means the Receiver and the Purchaser; 

“Permits” means all the authorizations, registrations, permits, certificates of approval, approvals, 

consents, commitments, rights or privileges issued, granted or required, if any, by any 

Governmental Authority in respect of the Project; 

“Permitted Encumbrances” means all those Encumbrances described in Schedule “C” hereto; 

“Person” means any individual, partnership, limited partnership, limited liability company, joint 

venture, syndicate, sole proprietorship, company or corporation with or without share capital, 

unincorporated association, trust, trustee, executor, administrator or other legal personal 

representative, Governmental Authority or other entity however designated or constituted; 

“Project” means the development and construction on the Lands of a four phase 

condominium/mixed use development which was marketed as “Elevate”, the first phase being a 

177-unit residential partially completed building (“Tower A”), the second and third phases being 

two additional residential high rise buildings which presently consist of a large open pit with a 

partially completed foundation and underground parking area (“Towers B and C”), and the fourth 

phase being raw land; 
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“Project Documents” has the meaning set out in Section 11.1; 

“Property” means collectively the Lands and the Buildings; 

“Purchase Price” has the meaning set out in Section 4.1; 

“Purchased Assets” means all the right, title and interest, if any, of the Receivership Respondents 

in and to the following: 

(a) the Property;  

(b) all plans and specifications and engineering drawings for the Project; 

(c) all trade names, business names, intellectual property, models including any scale 

models of the Buildings, and all advertising literature and materials relating to the 

Project; 

(d) all hoarding, preconstruction matters, and sales office contents relating to the 

Project; 

(e) all other tangible property relating to the creation or construction of the Buildings 

or the Project; 

(f) the benefit of any prepaid expenses or deposits with any Person (including, without 

limitation, the benefit of any prepaid rent(, public utility or Governmental 

Authority; 

(g) all intangible property (on-site or off-site) relating to the creation of the Buildings 

or the Project, including without limitation, all Existing Agreements of Purchase 

and Sale (save and except those which are Excluded Assets in accordance with 

clause (f) of the definition of Excluded Assets) and the Unit Deposits, the Contracts 

(save and except those which are Excluded Assets in accordance with clause (e) of 

the definition of Excluded Assets), and the Levies; and 

(h) the Permits, but only to the extent transferable to the Purchaser or the Purchaser’s 

permitted assignees; 

“Purchaser” means GENESIS MORTGAGE INVESTMENT CORPORATION, ELM 

ACQUISITIONS CORP. and DORR CAPITAL CORPORATION, collectively in trust for a 

corporation to be incorporated and validly subsisting under the laws of Province of Ontario; 

“Receiver” has the meaning set out in the recitals hereof; 

“Receivership Order” has the meaning set out in the recitals hereof; 

“Receivership Respondents” has the meaning set out in the preamble hereof; 

“Sales Process Order” has the meaning set out in the recitals hereof; 



 7  

 

 

“Taxes” means all taxes, HST, land transfer taxes, charges, fees, levies, imposts and other 

assessments, including all income, sales, use, goods and services, harmonized, value added, 

capital, capital gains, alternative, net worth, transfer, profits, withholding, excise, real property and 

personal property taxes, and any related interest, fines and penalties, imposed by any 

Governmental Authority, and whether disputed or not; 

“Third Party” has the meaning given in Section 3.1(3); 

“Transaction” means the transaction of purchase and sale contemplated by this Agreement; 

“Unit Deposits” means any monies paid to the Receivership Respondents or on their behalf as a 

deposit or on account of a purchase of a condominium unit to be constructed in the Project pursuant 

to the Existing Agreements of Purchase and Sale save and except those which are Excluded Assets 

in accordance with clause (f) of the definition of Excluded Assets); and 

“Waiver Notice” has the meaning given in Section 7.3(e). 

ARTICLE 2 

SCHEDULES 

2.1 Schedules. 

The following schedules are incorporated in and form part of this Agreement: 

Schedule Description 

 

Schedule A 

Schedule B 

Schedule C 

 

Lands 

Approval and Vesting Order 

Permitted Encumbrances  

 

ARTICLE 3 

AGREEMENT TO PURCHASE 

3.1 Purchase and Sale of Purchased Assets. 

(1) Relying on the representations and warranties herein, the Receiver hereby agrees 

to sell, assign, convey and transfer to the Purchaser, and the Purchaser hereby 

agrees to purchase, the Purchased Assets, free and clear of all Encumbrances other 

than the Permitted Encumbrances. 

(2) Subject to the Closing, the Receiver hereby remises, releases and forever discharges 

to, and in favour of, the Purchaser, all of its rights, Claims, interests and demands, 

past or present, whether known or unknown, fixed or contingent or otherwise, 

whatsoever in the Purchased Assets. 

(3) This Agreement or any document delivered in connection with this Agreement shall 

not constitute an assignment of any rights, benefits or remedies under any Permits 

or Consents and Approvals (collectively, the “Assignable Assets”) that form part 
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of the Purchased Assets and which are not assignable by the Receiver to the 

Purchaser without the required consent of the other party or parties thereto or a 

Governmental Authority (collectively, the “Third Party”).  To the extent any such 

consent is required and not obtained by the Receiver prior to the Closing Date, then, 

to the extent permitted by Applicable Law: 

(a) the Receiver will, at the request, direction and sole cost of the Purchaser, 

acting reasonably, assist the Purchaser, in a timely manner and on a 

commercially reasonable best-efforts basis, in applying for and obtaining 

all consents or approvals required under the Assignable Assets in a form 

satisfactory to the Receiver and the Purchaser, acting reasonably, and take 

such actions and do such things as may be reasonably and lawfully designed 

to attempt to provide the benefits of the Assignable Assets to the Purchaser, 

including holding those Assignable Assets in trust for the benefit of the 

Purchaser or acting as agent for the Purchaser pending such assignment; 

(b) in the event that certain consents or approvals cannot be obtained with 

respect to the Assignable Assets, the Receiver will, at the request, direction 

and sole cost of the Purchaser, acting reasonably, seek an order from the 

Court assigning the Assignable Assets, for which consents or approvals 

cannot be obtained, to the Purchaser; and 

(c) in the event that the Receiver receives funds with respect to those 

Assignable Assets, the Receiver will promptly pay over to the Purchaser all 

such funds collected by the Receiver, net of any outstanding costs provided 

in subsection (a) above. 

3.2 Excluded Assets. 

Notwithstanding anything else in this Agreement, the Purchased Assets shall not include 

the Excluded Assets. 

3.3 Excluded Liabilities. 

With the sole exception of the Permitted Encumbrances, the Purchaser is not assuming, 

and shall not be deemed to have assumed, any liabilities, obligations or commitments of any of the 

Receivership Respondents, the Receiver or any other Person, whether known or unknown, fixed 

or contingent or otherwise, including any debts, obligations, sureties, positive or negative 

covenants or other liabilities directly or indirectly arising out of or resulting from the conduct or 

operation of the Business or the Property or the Receivership Respondent’s ownership or interest 

therein, whether pursuant to this Agreement or as a result of the Transaction (collectively, the 

“Excluded Liabilities”).  For greater certainty, the Excluded Liabilities shall include, but not be 

limited to, the following: 

(a) except as otherwise agreed in this Agreement, all Taxes payable by the 

Receivership Respondents prior to the Closing Date; 
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(b) except as otherwise agreed in this Agreement, all Taxes relating to any matters or 

assets other than the Purchased Assets; 

(c) any liability, obligation or commitment associated with the Accounts Payable or 

any employees of the Receivership Respondents; 

(d) except as otherwise agreed in this Agreement, any liability, obligation or 

commitment resulting from an Encumbrance that is not a Permitted Encumbrance; 

(e) any liability, obligation or commitment associated with any of the Excluded Assets; 

and 

(f) except as otherwise agreed in this Agreement, any liability, obligation or 

commitment in respect to Claims arising from or in relation to any facts, 

circumstances, events or occurrences existing or arising prior to the Closing Date. 

ARTICLE 4 

PURCHASE PRICE AND SATISFACTION OF PURCHASE PRICE 

4.1 Purchase Price. 

The purchase price for the Purchased Assets shall be equal to the full amount owing under  

the First Mortgage Charge on the Closing Date, including without limitation principal, interest, 

interest on interest, protective disbursements, legal expenses, and costs and expenses (the 

“Purchase Price”). 

4.2 Deposit. 

(1) The Purchaser shall pay to the Receiver a deposit of Five Million Dollars 

($5,000,000) (the “Deposit”) immediately upon execution of this Agreement, by 

wire transfer, which Deposit shall be held in accordance with the provisions of this 

Agreement pending completion of the Transaction or other termination of this 

Agreement. 

(2) Upon the Waiver Notice being delivered by the Purchaser, the Deposit shall become 

non-refundable, subject to Section 13.2 and provided that the Deposit shall be 

refundable if this Agreement is terminated prior to the Approval and Vesting Order 

being obtained in accordance with Sections 7.2, 7.4, 7.6, 11.3 or 13.1. 

(3) The Parties agree that the Receiver shall cause the Deposit to be placed in an interest 

bearing account agreeable to the Purchaser, acting reasonably, and shall be, subject 

to the provisions of this Agreement, applied against and towards the Purchase Price 

due on completion of the Transaction on the Closing Date. 

4.3 Satisfaction of Purchase Price. 

The Purchaser shall indefeasibly pay and satisfy the Purchase Price as follows: 
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(a) the Deposit shall be applied against the Purchase Price; and 

(b) the remainder of the Purchase Price, being the net amount owing after deducting 

the Deposit and after any adjustments provided for herein, shall be paid by the 

Purchaser to the Receiver on Closing by wire transfer. 

4.4 Allocation of Purchase Price. 

The Parties, acting reasonably and in good faith, covenant to use best efforts to agree to 

allocate the Purchase Price amongst the Purchased Assets in a mutually agreeable manner on or 

prior to the Closing Time, provided that failure of the Parties to agree upon an allocation shall not 

result in the termination of this Agreement but rather shall result in the nullity of the application 

of this Section 4.4, such that each Party shall be free to make its own reasonable allocation.   

4.5 Adjustment of Purchase Price. 

(1) The Purchase Price shall be adjusted as of l l:59 p.m. on the day prior to the Closing 

Date, in a manner and amount to be agreed upon by the Parties, acting reasonably, 

for any property Taxes (including interest thereon), utilities and any other items 

which are usually adjusted in purchase transactions involving assets similar to the 

Purchased Assets in the context of a receivership sale, including, without limitation, 

(i) all receivership costs and (ii) all construction liens and all other amounts that 

have priority to the First Mortgage Charge. For greater certainty, and 

notwithstanding any provision to the contrary in this Agreement, the Purchaser 

shall be solely responsible for (a) all receivership costs and all construction liens 

and all other amounts that have priority to the First Mortgage Charge 

notwithstanding that such amounts arose prior to l l:59 p.m. on the day prior to the 

Closing Date, and (b) any and all property Taxes that are added to the tax roll on or 

after the Closing Date, regardless of the period to which such property Taxes apply.  

The Receiver shall prepare a statement of adjustments and deliver same with all 

supporting documentation to the Purchaser for its approval by no later than three 

Business Days prior to the Closing Date.  If any item that is subject to adjustment 

cannot be determined, or agreed upon between the Purchaser and the Receiver, on 

Closing, an estimate shall be made by the Receiver for the purposes of Closing and 

a final adjustment shall be made when the particular item can be determined. All 

claims for readjustments must be made on or before that date which is six (6) 

months after Closing. After the expiry of such period, the adjustments made by the 

parties shall be final and binding.  

(2) Notwithstanding anything else contained in this Agreement, there shall be no 

adjustment in either Party's favour in respect of any Levies unless the Parties agree 

otherwise in writing. 

(3) Other than as provided for in this Section 4.5, there shall be no adjustments to the 

Purchase Price. 
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4.6 Property Tax Refunds and Rebates 

Any refund or rebate of realty tax relating to the Property in respect of the period before 

the Closing Date (each, a “Property Tax Refund”) will remain the property of the Receiver.  To 

the extent the Purchaser receives payment or credit on account of any Property Tax Refund, the 

Purchaser shall hold such amount in trust for the Receiver, endorse such amount (without recourse) 

in favour of the Receiver and immediately deliver such amounts to the Receiver.  Any refund or 

rebate of realty tax relating to the Property in respect of the period after the Closing Date will be 

the property of the Purchaser.  To the extent the Receiver receives payment of any such amount, 

the Receiver shall hold such amount in trust for the Purchaser, endorse such payment (without 

recourse) in favour of the Purchaser and immediately deliver such payments to the Purchaser. 

ARTICLE 5 

TAXES 

5.1 Taxes. 

The Purchaser shall be responsible for all federal and provincial sales taxes, land transfer 

tax, goods and services, HST and other similar taxes and duties and all registration fees payable 

upon or in connection with the conveyance or transfer of the Purchased Assets to the Purchaser.  

If the sale of the Purchased Assets is subject to HST, then such tax shall be in addition to the 

Purchase Price.  The Receiver will not collect HST if the Purchaser provides to the Receiver a 

warranty that it is registered under the ETA, together with a copy of the required ETA registration 

at least one Business Days prior to Closing, a warranty that the Purchaser shall self-assess and 

remit the HST payable and file the prescribed form and shall indemnify the Receiver in respect of 

any HST payable.  The foregoing warranties shall not merge but shall survive the completion of 

the Transaction. 

ARTICLE 6 

CLOSING ARRANGEMENTS 

6.1 Closing and Closing Procedure. 

Closing shall take place at the Closing Time on the Closing Date electronically through the 

exchange of documents by email between respective counsel to the Purchaser and the Receiver or 

at such other time or at such other place as the Parties may agree in writing. At the Closing Time, 

the Purchaser shall take possession of the Purchased Assets where situated. 

6.2 Tender. 

Any tender of documents or money under this Agreement may be made upon the Parties 

or their respective solicitors, and money shall be tendered by wire transfer of immediately available 

funds to the account of the receiving Party. 

6.3 Receiver’s Closing Deliverables. 

The Receiver covenants to execute, where applicable, and deliver the following to the 

Purchaser at Closing or on such other date as expressly provided herein: 
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(1) a copy of the issued Approval and Vesting Order and the attached Receiver’s 

Certificate; 

(2) a statement of adjustments prepared in accordance with Section 4.5; 

(3) an undertaking by the Receiver to readjust the adjustments set out in Section 4.5; 

(4) an assignment and assumption agreement for all Contracts (save and except those 

which are Excluded Assets in accordance with clause (e) of the definition of 

Excluded Assets), Permitted Encumbrances, Permits, Existing Agreements of 

Purchase and Sale (save and except those which are Excluded Assets in accordance 

with clause (f) of the definition of Excluded Assets), the Unit Deposits, Levies, and 

Consents and Approvals pertaining to the Purchased Assets (to the extent 

assignable) relating to the period from and after the Closing Date, including an 

indemnification by the Purchaser in favour of the Receiver relating to the period 

from and after the Closing Date, and to the extent not assignable, an agreement by 

the Receiver to hold same in trust for the Purchaser; 

(5) a certificate from the Receiver, dated as of the Closing Date, certifying: 

(a) that all representations, warranties and covenants of the Receiver contained 

in this Agreement are true and have been complied with as of the Closing 

Time, with the same effect as though made on and as of the Closing Time; 

and 

(b) that, except as disclosed in the certificate, the Receiver has not been served 

with any notice of appeal with respect to the Approval and Vesting Order, 

or any notice of any application, motion or proceedings seeking to set aside 

or vary the Approval and Vesting Order or to enjoin, restrict or prohibit the 

Transaction; and 

(6) such further documentation relating to the completion of the Transaction as shall be 

otherwise referred to herein or required by the Purchaser, acting reasonably. 

6.4 Purchaser’s Closing Deliverables. 

The Purchaser covenants to execute, where applicable, and deliver the following to the 

Receiver at Closing or on such other date as expressly provided herein: 

(1) the indefeasible payment and satisfaction in full of the Purchase Price according to 

Section 4.3; 

(2) an undertaking by the Purchaser to readjust the adjustments set out in Section 4.5; 

(3) an assignment and assumption agreement for all Contracts (save and except those 

which are Excluded Assets in accordance with clause (e) of the definition of 

Excluded Assets), Permitted Encumbrances, Permits, Existing Agreements of 

Purchase and Sale (save and except those which are Excluded Assets in accordance 
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with clause (f) of the definition of Excluded Assets), the Unit Deposits, Levies, and 

Consents and Approvals pertaining to the Purchased Assets (to the extent 

assignable) relating to the period from and after the Closing Date, including an 

indemnification by the Purchaser in favour of the Receiver relating to the period 

from and after the Closing Date, and to the extent not assignable, an agreement by 

the Receiver to hold same in trust for the Purchaser; 

(4) a certificate from the Purchaser, dated as of the Closing Date, certifying that all 

representations, warranties and covenants of the Purchaser contained in this 

Agreement are true and have been complied with as of the Closing Time, with the 

same effect as though made on and as of the Closing Time; 

(5) if necessary, payment or evidence of payment of HST applicable to the Purchased 

Assets or, if applicable, appropriate tax exemption and indemnification certificates 

to the Receiver’s satisfaction, acting reasonably, with respect to HST in accordance 

with Article 5; and 

(6) such further documentation relating to the completion of the Transaction as shall 

be otherwise referred to herein or required by the Receiver, acting reasonably.  

6.5 Replacement Security 

(1) On Closing, the Purchaser shall, subject to Section 6.5(2), deliver to the 

beneficiaries thereof replacement performance bonds, letters of credit and/or 

security deposits on the terms and conditions required by the agreements pursuant 

to which the Existing Security was issued (collectively, "Replacement Security") 

for all Existing Security such that the Existing Security may be returned, undrawn, 

for cancellation, provided that if any of the Existing Security may be returned 

undrawn for cancellation without replacement thereof by the Purchaser then the 

Purchaser shall not be obligated to deliver the Replacement Security. 

(2) Notwithstanding the foregoing, if the obligations that the Existing Security secures 

have been fully or partially performed such that the quantum of any Existing 

Security may, pursuant to the applicable agreements, be reduced or eliminated, then 

the obligation of the Purchaser shall be to provide replacement letters of credit or 

other security acceptable to the beneficiary thereof in such lesser amount as is 

required and confirmed by the beneficiaries thereof in order to secure the release 

and return of the Existing Security. If the beneficiary of any such Existing Security 

has not acknowledged and agreed to a reduction in the amount of the Replacement 

Security in exchange for the Existing Security, the Purchaser shall provide 

Replacement Security in the same amount as the Existing Security. 

(3) The Receiver will use commercially reasonable efforts to arrange to have the 

Existing Security delivered in escrow prior to Closing. The Receiver and Purchaser 

shall act in good faith to coordinate the exchange, in escrow (with the Receiver's 

Solicitors as escrow agent), of the Existing Security for the Replacement Security 

with the beneficiaries thereof and the Purchaser shall continue to cooperate with 
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the Receiver and the Existing Security Creditors in connection with the Existing 

Security until such time as the Existing Security has been returned, undrawn, in 

accordance with this Section 6.5. The Purchaser shall use commercially reasonable 

efforts to deliver to the Receiver (or the prospective beneficiaries thereof) drafts of 

the Replacement Security at least fourteen (14) days prior to Closing. For greater 

certainty, the return of the Existing Security is not a condition of Closing; 

furthermore, the failure for such return to be completed at Closing shall not 

constitute a default on the part of the Purchaser, nor shall it entitle the Purchaser or 

Receiver to terminate this Agreement. This provision shall survive Closing. 

(4) Where the beneficiaries thereof have not returned the Existing Security in escrow 

on Closing, the Purchaser (or if the Purchaser at Closing is a nominee for a 

beneficial owner, such beneficial owner) shall, on Closing, indemnify the Receiver 

and the Existing Security Creditors (as applicable) in respect of all costs, damages, 

losses or expenses incurred by such indemnified parties solely in connection with 

any draw on funds under the Existing Security made by the beneficiary to whom 

the Existing Security was issued. The Receiver shall continue to use commercially 

reasonable efforts, and shall use commercially reasonable efforts to cause the 

Existing Security Creditors (as applicable), to have the Existing Security returned 

for cancellation and shall provide monthly updates to the Purchaser with evidence 

of same. This indemnity shall terminate automatically in respect of any Existing 

Security which is returned to the applicable indemnified party undrawn. This 

indemnity shall be limited in respect of each item of Existing Security to the 

respective amounts thereof outstanding on the date hereof. In no event shall this 

indemnity constitute indemnification for any of the costs, damages, losses or 

expenses incurred by such indemnified parties in their attempts to have the Existing 

Security returned for cancellation, all of which shall be for the sole account of such 

indemnified parties. 

(5) For greater certainty, nothing in this Agreement requires the Purchaser to issue 

Replacement Security for anything other than the Existing Security, and nothing in 

this Agreement requires that the Purchaser use Westmount to supply the 

Replacement Security for the performance bond or letter of credit referred to in the 

definition of Existing Security. 

6.6 Receiver’s Certificate. 

Upon receipt of written confirmation from the Purchaser that all of the conditions contained 

in Section 7.3 have been satisfied or waived by the Purchaser, and upon satisfaction or waiver by 

the Receiver of all of the conditions contained in Section 7.1, the Receiver shall forthwith deliver 

to the Purchaser the Receiver’s Certificate comprising Schedule “A” of the Approval and Vesting 

Order, and shall file same with the Court. 
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6.7 Electronic Registration.  

If electronic registration of documents at the applicable land registry office is mandatory 

on the Closing Date, or is optional and is requested by the Purchaser, the following terms shall 

form part of this Agreement: 

(1) the Receiver and the Purchaser shall be obliged to each retain a lawyer in good 

standing with the Law Society of Ontario to represent them in connection with the 

completion of this Transaction and shall each authorize and instruct such lawyer to 

enter into an escrow closing agreement in the form mandated by the Law Society 

of Ontario, subject to such reasonable amendments as such lawyers or the 

circumstances of the Transaction may require, establishing the procedures and 

timing for completion of the Transaction (the “Document Registration 

Agreement”); 

(2) the delivery and exchange of documents and funds and the release thereof to the 

Receiver and the Purchaser, as the case may be: 

(i) shall not occur contemporaneously with the registration of the transfer; and 

(ii) shall be governed by the Document Registration Agreement, pursuant to 

which the lawyer receiving the documents and/or funds will be required to hold 

the same in escrow and will not be entitled to release the same except in 

accordance with the provisions of the Document Registration Agreement. 

6.8 Registration Costs. 

The Purchaser shall bear all costs in registering any conveyances of title to the Purchased 

Assets to it and all costs of preparing any further assurances required to convey the Purchased 

Assets to it.  The Purchaser shall register all such conveyances in accordance with the Document 

Registration Agreement. 

6.9 Tender. 

Any notice, approval, waiver, agreement, instrument, document or communication 

permitted, required or contemplated in this Agreement may be given or delivered and accepted or 

received by the Purchaser's solicitors on behalf of the Purchaser and by the Receiver’s solicitors 

on behalf of the Receiver and any tender of Closing Documents may be made upon the Receiver's 

solicitors and the Purchaser's solicitors, as the case may be. 

ARTICLE 7 

CONDITIONS PRECEDENT TO CLOSING 

7.1 Conditions in Favour of the Receiver. 

The obligation of the Receiver to complete the Transaction is subject and conditional to 

the satisfaction of the following conditions on or before the Closing Time: 
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(1) all the representations and warranties of the Purchaser contained in this Agreement 

shall be true and correct in all material respects on the Closing Date; 

(2) all the covenants of the Purchaser contained in this Agreement to be performed on 

or before the Closing Date shall have been duly performed by the Purchaser; 

(3) the Purchaser shall have complied with all the terms contained in this Agreement 

applicable to the Purchaser prior to the Closing Date; and 

(4) there shall be no Claim, litigation or proceedings pending or threatened or order 

issued by a Governmental Authority against either of the Parties, or involving any 

of the Purchased Assets, for the purpose of enjoining, preventing or restraining the 

completion of the Transaction or otherwise claiming that such completion is 

improper. 

7.2 Conditions in Favour of Receiver Not Fulfilled. 

If any of the conditions contained in Section 7.1 is not fulfilled on or prior to the Closing 

Date and such non-fulfillment is not directly or indirectly as a result of any action or omission of 

the Receiver, then the Receiver may, at its sole discretion, and subject to Section 13.1: 

(a) terminate this Agreement by notice to the Purchaser, in which event the Receiver 

shall be released from its obligations under this Agreement to complete the 

Transaction (other than those obligations which are expressly stated to survive 

termination of this Agreement); or 

(b) waive compliance with any such condition without prejudice to the right of 

termination in respect of the non-fulfillment of any other condition.  

7.3 Conditions in Favour of the Purchaser. 

The obligation of the Purchaser to complete the Transaction is subject and conditional to 

the satisfaction of the following conditions on or before the Closing Time: 

(a) all the representations and warranties of the Receiver contained in this Agreement 

shall be true and correct in all material respects on the Closing Date; 

(b) all the covenants of the Receiver under this Agreement to be performed on or before 

the Closing Date shall have been duly performed by the Receiver; 

(c) the Receiver shall have complied with all the terms contained in this Agreement 

applicable to the Receiver prior to the Closing Date; 

(d) there shall be no Claim, litigation or proceedings pending or threatened or order 

issued by a Governmental Authority against either of the Parties, or involving any 

of the Purchased Assets, for the purpose of enjoining, preventing or restraining the 

completion of the Transaction or otherwise claiming that such completion is 

improper; and 
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(e) on or before the Due Diligence Date, the Purchaser having given written notice (the 

“Waiver Notice”) to the Receiver that the Purchaser is satisfied in its sole, absolute 

and unfettered discretion: 

(i) with the results of the Purchaser’s investigations, assessments, studies, 

examinations, inspections, reviews, tests and audits relating to the 

Purchased Assets (including, without limitation, zoning, title to the 

Purchased Assets and review of the Permitted Encumbrances) and the 

Transaction provided for herein (collectively referred to herein as the "Due 

Diligence") which the purchaser deems necessary or desirable, the whole 

subject to all terms and conditions of this Agreement,; 

(ii) with the debt financing secured by the Purchaser for the acquisition of the 

Purchased Assets; and 

(iii) with the joint venture documents for the acquisition of the Purchased Assets 

and the development of the Project entered or to be entered into by the 

Purchaser, Genesis Mortgage Investment Corporation, Elm Acquisitions 

Corp. and Dorr Capital Corporation, or any of their respective affiliates. 

7.4 Conditions in Favour of Purchaser Not Fulfilled. 

(a) In the event that the Waiver Notice has not been delivered on or before 5:00 p.m. 

on the Due Diligence Date, this Agreement shall be automatically terminated, null 

and void and of no further force or effect whatsoever and the Deposit (or such 

portion of the Deposit as has been paid), and all interest accrued thereon, shall be 

returned to the Purchaser forthwith without deduction 

(b) If any of the conditions contained in Subsections 7.3(a), (b), (c) or (d) hereof is not 

fulfilled on or prior to the Closing Date and such non-fulfillment is not directly or 

indirectly as a result of any action or omission of the Purchaser, then the Purchaser 

may, in its sole discretion: 

(i) terminate this Agreement by notice to the Receiver, in which event the 

Purchaser and the Receiver shall be released from their obligations under 

this Agreement to complete the Transaction (other than those obligations 

which are expressly stated to survive termination of this Agreement), except 

that the Receiver shall be obligated to return the Deposit to the Purchaser 

with any and all accrued interest in accordance with this Agreement; or 

(ii) waive compliance with any such condition without prejudice to the right 

of termination in respect of the non-fulfillment of any other condition. 

7.5 Conditions for the Mutual Benefit of the Receiver and Purchaser. 

The sale and purchase of the Purchased Assets is subject to the following terms and 

conditions for the mutual benefit of the Receiver and the Purchaser, to be performed or fulfilled at 

or prior to the Closing Time: 
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(1) the Court shall have entered and issued the Approval and Vesting Order; and 

(2) the Approval and Vesting Order shall not be stayed. 

The Purchaser, at its own expense, shall promptly provide to the Receiver all such 

information and assistance within the Purchaser’s power as the Receiver may reasonably require 

to obtain the Approval and Vesting Order.  The foregoing condition is a true condition precedent 

that cannot be waived by either Party. 

7.6 Conditions in favour of both Parties not Fulfilled. 

If any condition set out in Section 7.5 is not satisfied or performed prior to the time 

specified therefor, this Agreement shall automatically be terminated, in which case neither Party 

shall be under any further obligation to the other to complete the Transaction (other than those 

obligations which are expressly stated to survive termination of this Agreement) and any Deposit 

and all interest accrued thereon shall be returned in accordance with Section 13.1. 

ARTICLE 8 

REPRESENTATIONS & WARRANTIES OF THE RECEIVER 

8.1 Representations and Warranties of the Receiver. 

The Receiver represents and warrants to the Purchaser as follows, with the knowledge and 

expectation that the Purchaser is placing complete reliance thereon and, but for such 

representations and warranties, the Purchaser would not have entered into this Agreement: 

(1) the Receiver has all necessary power and authority to enter into this Agreement and 

to carry out its obligations hereunder; 

(2) the execution and delivery of this Agreement and the consummation of the 

Transaction have been duly authorized by all necessary action on the part of the 

Receiver, subject to the Approval and Vesting Order.  This Agreement is a valid 

and binding obligation of the Receiver enforceable in accordance with its terms; 

(3) the Receiver has been duly appointed by the Court, with the full right, power and 

authority to enter into this Agreement, perform its obligations hereunder and 

convey the Purchased Assets;  

(4) the Receiver has done no act to encumber the Purchased Assets (other than the 

Permitted Encumbrances) and has not previously sold or agreed to sell to any 

Person the Purchased Assets; and 

(5) the Receiver is not a non-resident of Canada for the purposes of the ITA. 

8.2 Survival 

The representations and warranties contained in Section 8.1 shall survive for a period of 

six (6) months following the Closing Date. 
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ARTICLE 9 

REPRESENTATIONS & WARRANTIES OF THE PURCHASER 

9.1 Representations and Warranties of the Purchaser. 

The Purchaser represents and warrants to the Receiver as follows, with the knowledge and 

expectation that the Receiver is placing complete reliance thereon and, but for such representations 

and warranties, the Receiver would not have entered into this Agreement: 

(1) the Purchaser is a corporation duly formed and validly subsisting under the laws of 

the Province of Ontario; 

(2) the Purchaser has all necessary corporate power and authority to enter into this 

Agreement and to carry out its obligations hereunder.  Neither the execution of this 

Agreement nor the performance by the Purchaser of the Transaction will violate the 

Purchaser’s constating documents, any agreement to which the Purchaser is bound, 

any judgment or order of a court of competent jurisdiction or any Government 

Authority, or any Applicable Law; 

(3) the execution and delivery of this Agreement and the consummation of the 

Transaction have been duly authorized by all necessary corporate action on the part 

of the Purchaser.  This Agreement is a valid and binding obligation of the Purchaser 

enforceable in accordance with its terms; 

(4) the Purchaser is or will be a registrant under Part IX of the ETA on the Closing 

Date; 

(5) the Purchaser has not committed an act of bankruptcy, is not insolvent, has not 

proposed a compromise or arrangement to its creditors generally, has not had any 

application for a bankruptcy order filed against it, has not taken any proceeding and 

no proceeding has been taken to have a receiver appointed over any of its assets, 

has not had an encumbrancer take possession of any of its property and has not had 

any execution or distress become enforceable or levied against any of its property;  

(6) the Purchaser has not incurred any obligation or liability, contingent or otherwise, 

for any broker’s or finder’s fees or commissions in respect of this Transaction. The 

Receiver shall not have any obligation or liability to pay such fees or commissions, 

other than to the Agent under the listing agreement between the Receiver and the 

Agent; and 

(7) there is no suit, action, litigation, arbitration proceeding or governmental 

proceeding, including appeals and applications for review, in progress, pending or, 

to the best of the Purchaser’s knowledge, threatened against or relating to the 

Purchaser or any judgment, decree, injunction, rule or order of any court, 

governmental department, commission, agency, instrumentality or arbitrator 

which, in any case, might adversely affect the ability of the Purchaser to enter into 

this Agreement or to consummate the Transaction, and the Purchaser is not aware 
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of any existing ground on which any such action, suit or proceeding may be 

commenced with any reasonable likelihood of success. 

9.2 Survival. 

The representations and warranties contained in Section 9.1 shall survive for a period of 

six (6) months following the Closing Date. 

ARTICLE 10 

COVENANTS 

10.1 Mutual Covenants. 

Each of the Receiver and the Purchaser hereby covenants and agrees that, from the date 

hereof until Closing, each shall take all such actions as are necessary to have the Transaction 

approved in the Approval and Vesting Order on substantially the same terms and conditions as are 

contained in this Agreement, and to take all commercially reasonable actions as are within its 

power to control, and to use its commercially reasonable efforts to cause other actions to be taken 

which are not within its power to control, so as to ensure compliance with each of the conditions 

set forth in Article 7 and to consummate the Transaction. 

10.2 Receiver Covenants. 

The Receiver hereby covenants and agrees that, from the date hereof until Closing, it shall 

take all such reasonable actions as are necessary to provide to the Purchaser all necessary 

information in respect of the Purchased Assets reasonably required to complete, if necessary, the 

applicable tax elections in accordance with Section 5.1 and to execute all necessary forms related 

thereto. 

10.3 Purchaser Covenants. 

The Purchaser hereby covenants and agrees that, from the date hereof until the Closing 

Date, it shall take all such actions as are necessary to provide to the Receiver all necessary 

information in respect of the Purchaser reasonably required to complete, if necessary, the 

applicable tax elections in accordance with Section 5.1 and to execute all necessary forms related 

thereto. 
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ARTICLE 11 

ACCESS PRIOR TO CLOSING 

11.1 Project Documents. 

Within three (3) Business Days after the date hereof, the Receiver shall provide to the 

Purchaser copies of, or access to, the documents in respect of the Project and the Purchased Assets, 

in the possession or control of the Receiver (collectively, the "Project Documents"). 

11.2 Examination of Title and Access to the Purchased Assets. 

(1) The Purchaser acknowledges and agrees that it shall, at its own cost and expense 

(regardless of results), examine title to the Purchased Assets, and satisfy itself as to the 

state thereof, satisfy itself as to outstanding work orders affecting the Purchased Assets, 

satisfy itself as to the use of the Property being in accordance with applicable zoning 

requirements and satisfy itself that any and all buildings and structures on the Property, 

if any, may be insured to the satisfaction of the Purchaser.  The Purchaser further 

acknowledges that, notwithstanding any statutory provisions to the contrary, the 

Purchaser has no right to submit requisitions in regard to any outstanding work orders, 

deficiency notices or orders to comply issued by any Government Authorities. The 

Purchaser further acknowledges and agrees that it shall not call upon the Receiver to 

produce any title deed, abstract of title, survey or other evidence of title that is not within 

the Receiver’s possession or control. 

(2) The Purchaser and its agents and representatives may have reasonable access to the 

Property during normal business hours in the Interim Period for the purpose of enabling 

the Purchaser, at its sole cost and expense (regardless of results), to conduct such non-

destructive, non-invasive inspections of the Property as it deems appropriate.  The 

Purchaser agrees that such tests and inspections shall not include any tests or inspections 

by any Governmental Authority and specifically acknowledges and agrees that it shall 

not request or, through its actions, prompt or cause any tests or inspections to be made 

by any Governmental Authority.  Such inspection may, if the Receiver so desires, be 

conducted in the presence of a representative of the Receiver. 

(3) The Purchaser covenants and agrees to repair or pay the costs to repair any damage 

occasioned during or resulting from the inspection of the Property conducted by the 

Purchaser or its authorized representatives, as outlined above, and to return the Property 

to substantially the condition same was in prior to such inspections. The Purchaser 

covenants and agrees to indemnify and save the Receiver harmless from and against all 

losses, costs, claims, third party claims, damages, expenses (including actual legal costs) 

which the Receiver may suffer as a result of the inspection of the Property conducted 

by the Purchaser or its authorized representatives, as outlined above. 

11.3 Risk 

(1) The Purchased Assets shall be and remain at the risk of the Receiver until Closing and 

at the risk of the Purchaser from and after Closing.   
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(2) If, prior to Closing, the Purchased Assets are substantially physically damaged or 

destroyed by fire, casualty or otherwise, then, at its option, the Purchaser may decline 

to complete the Transaction.  Such option shall be exercised within 15 calendar days 

after notification to the Purchaser by the Receiver of the occurrence of such physical 

damage or destruction (or prior to the Closing Date if such occurrence takes place within 

15 calendar days prior to the Closing Date), and upon exercise of such option, this 

Agreement shall be terminated automatically.  If the Purchaser does not exercise such 

option, it shall complete the Transaction and shall be entitled to an assignment of any 

proceeds of insurance referable to such damage or destruction.  Where any physical 

damage or destruction is not substantial, the Purchaser shall complete the Transaction 

and shall be entitled to an assignment of any proceeds of insurance referable to such 

physical damage or destruction.  For the purposes of this section, substantial physical 

damage or destruction shall be deemed to have occurred if the physical loss or damage 

to the Purchased Assets exceeds 25% of the total Purchase Price (inclusive of the 

Deposit). For greater certainty, physical damage or destruction does not include a 

change in market value of the Purchased Assets caused by any pandemic or endemic 

(such that, for further greater certainty, the Purchaser is not entitled to terminate this 

Agreement on the grounds of any future developments, whether favourable or 

unfavourable, in respect of such pandemic or endemic).   

(3) If, prior to the Closing Date, all or a material part of the Property is expropriated or a 

notice of expropriation or intent to expropriate all or a material part of the Property is 

issued by any Governmental Authority, the Receiver shall immediately advise the 

Purchaser thereof by Notice in writing.  The Purchaser shall, by Notice in writing given 

within three Business Days after the Purchaser receives Notice in writing from the 

Receiver of such expropriation, elect to either: (i) complete the Transaction 

contemplated herein in accordance with the terms hereof without reduction of the 

Purchase Price, and all compensation for expropriation shall be payable to the Purchaser 

and all right, title and interest of the Receiver or the Receivership Respondents to such 

amounts, if any, shall be assigned to the Purchaser on a without recourse basis; or (ii) 

terminate this Agreement and not complete the Transaction, in which case all rights and 

obligations of the Receiver and the Purchaser (except for those obligations which are 

expressly stated to survive the termination of this Agreement) shall terminate, and the 

Deposit shall be returned to the Purchaser forthwith in accordance with Section 13.1.  

ARTICLE 12 

AS IS, WHERE IS AND ASSUMPTION OF LIABILITIES 

12.1 Condition of the Purchased Assets. 

(1) The Purchaser acknowledges that the Receiver is selling and the Purchaser is 

purchasing the Purchased Assets on an “as is, where is” and “without recourse” 

basis as the Purchased Assets shall exist on the Closing Date, including, without 

limitation, whatever defects, conditions, impediments, hazardous materials or 

deficiencies exist on the Closing Date, whether patent or latent. 
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(2) The Purchaser further acknowledges and agrees that it has entered into this 

Agreement on the basis that neither the Receiver nor any of the Receivership 

Respondents has guaranteed or will guarantee title to or marketability, use or 

quality of the Purchased Assets, that the Purchaser has conducted such inspections 

of the condition and title to the Purchased Assets as it deems appropriate and has 

satisfied itself with regard to these matters. The Purchaser acknowledges that all 

documents and information provided or made available to it by the Receiver 

(including its employees, agents and representatives) are for reference only and that 

the Purchaser has not relied on any such documents and information in entering 

into this Agreement. 

(3) The Purchaser further acknowledges and agrees that no representation, warranty or 

condition is expressed or can be implied as to title, encumbrance, description, 

fitness for purpose, environmental compliance, merchantability, condition or 

quality, or in respect of any other matter or thing whatsoever concerning the 

Purchased Assets, or the right of the Receiver to sell, assign, convey or transfer 

same, save and except as expressly provided in this Agreement.  Without limiting 

the generality of the foregoing, any and all conditions, warranties or representations 

expressed or implied pursuant to the Sale of Goods Act, R.S.O. 1990, c. S.1, do not 

apply hereto and/or have been waived by the Purchaser.  The description of the 

Purchased Assets contained in this Agreement is for the purpose of identification 

only and no representation, warranty or condition has or will be given by the 

Receiver concerning the accuracy of such description.  

(4) The Purchaser further acknowledges and agrees that additional permits, 

authorizations and other approvals and costs associated with such permits, 

authorizations and other approvals, in connection with the Project may be required 

in order to complete the Project, and the Receiver or any other Person on behalf of 

or at the direction of the Receiver has not made, and the Purchaser acknowledges 

that it is not relying upon, any express or implied agreement, representation or 

warranty of any kind whatsoever as to the foregoing. 

(5) Except as otherwise expressly provided for in this Agreement, the Receiver will 

have no obligations or responsibility to the Purchaser after Closing with respect to 

any matter relating to the Purchased Assets or the condition thereof. 

(6) The Receiver has no liability for, or obligation with respect to, any special, indirect, 

consequential, punitive or aggravated damages. 

(7) The provisions of this Section 12.1 will survive Closing or the termination of this 

Agreement. 

12.2 Assumption of Obligations. 

The Purchaser shall assume, fulfill, perform and be responsible for all liabilities and 

obligations of any kind relating to the Purchased Assets in respect of the period from and after the 

Time of Closing, including without limitation, all liabilities and obligations under the Contracts 
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(save and except those which are Excluded Assets in accordance with clause (e) of the definition 

of Excluded Assets) that are assumed by the Purchaser under this Agreement, and the Purchaser 

shall indemnify and save harmless the Receiver and its directors, officers, servants, agents and 

employees in respect of all Claims which may be brought against or suffered by the Receiver, its 

directors, officers, servants, agents or employees or which any of them may suffer, sustain, pay or 

incur as a result of any matter or thing arising out of, or resulting from, attributable to or connected 

with or relating to the Purchased Assets, including without limitation all liabilities and obligations 

under the Leases and Contracts (save and except those which are Excluded Assets in accordance 

with clause (e) of the definition of Excluded Assets), in respect of the period from and after the 

Time of Closing. The covenants and agreements to indemnify made by the Purchaser in this 

Section 12.2 shall survive Closing and not be subject to any limitation periods. 

ARTICLE 13 

TERMINATION 

13.1 Termination of this Agreement. 

This Agreement may be validly terminated: 

(1) upon the mutual written agreement of the Parties; 

(2) pursuant to Section 7.2 or Section 13.1 by the Receiver; 

(3) pursuant to Section 7.4 by the Purchaser;  

(4) pursuant to Section 7.6 or Section 11.3; 

(5) by either of the Parties, in writing to the other, if the Approval and Vesting Order is not 

issued by the Court on or before May 15, 2024; or 

(6) automatically, should Closing have not occurred prior to the discharge of the Receiver 

as the receiver of the Purchased Assets, unless the Receiver’s interest in this Agreement 

has been assigned prior to (or as part of) the Receiver’s discharge. 

13.2 Remedies for Breach of Agreement. 

If this Agreement is terminated as a result of any breach of a representation, warranty, 

covenant or obligation of the Receiver under this Agreement, then the Deposit with any and all 

accrued interest, without deduction, shall be returned to the Purchaser forthwith and in any event 

within 2 Business Days after such termination (and, for greater certainty, and notwithstanding any 

other provision in this Agreement, this shall be the Purchaser’s sole right and remedy as a result 

of the Receiver’s breach). If this Agreement is terminated as a result of any breach of a 

representation, warranty, covenant or obligation of the Purchaser under this Agreement, then the 

Deposit shall be forfeited to the Receiver as liquidated damages and not as a penalty, which 

Deposit the Parties agree is a genuine estimate of the liquidated damages that the Receiver would 

suffer in such circumstances (and, for greater certainty, and notwithstanding any other provision 

in this Agreement, this shall be the Receiver’s sole right and remedy as a result of the Purchaser’s 

breach).  
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13.3 Termination If No Breach of Agreement. 

If this Agreement is terminated other than as a result of a breach of a representation, 

warranty, covenant or obligation of a Party, including, without limitation, as a result of Section 

7.6, then: 

(1) the Purchaser shall return to the Receiver all documents, work papers and other material 

of the Receiver relating to the Transaction, whether obtained before or after the 

execution hereof; 

(2) all obligations of each of the Receiver and the Purchaser hereunder shall end completely, 

except those that survive the termination of this Agreement;  

(3) subject to Section 4.2(2), the Deposit with any and all accrued interest, without 

deduction, shall be returned to the Purchaser forthwith and in any event within 2 

Business Days after such termination; and 

(4) neither Party shall have any right to specific performance, to recover damages or 

expenses or to any other remedy (legal or equitable) or relief. 

ARTICLE 14 

GENERAL CONTRACT PROVISIONS 

14.1 Further Assurances. 

From time to time after Closing, each of the Parties shall execute and deliver such further 

documents and instruments and do such further acts and things as may be required to carry out the 

intent and purpose of this Agreement and which are not inconsistent with the terms hereof. 

14.2 Survival Following Completion. 

Notwithstanding any other provision of this Agreement, Section 4.5, Section 13.2 and 

Section 13.3 shall survive the termination of this Agreement and the completion of the Transaction, 

provided, however, that upon the discharge of KSV as the Receiver, the Parties’ respective 

obligations by reason of this Agreement shall end completely and they shall have no further or 

continuing obligations by reason thereof. 

14.3 Notice. 

All notices, requests, demands, waivers, consents, agreements, approvals, communications 

or other writings required or permitted to be given hereunder or for the purposes hereof (each, a 

“Notice”) shall be in writing and be sufficiently given if personally delivered, sent by prepaid 

registered mail or transmitted by email, addressed to the Party to whom it is given, as follows: 

(a) to the Receiver: 

KSV Restructuring Inc. 

220 Bay Street, Suite 1300 
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Toronto, ON  M5J 2W4 

 

Attention:  Mitch Vininsky and Ben Luder 

Email:   mvininsky@ksvadvisory.com 

and bluder@ksvadvisory.com 

   

and a copy to the Receiver’s counsel to: 

 

Blaney McMurtry LLP 

2 Queen Street East, Suite 1500 

Toronto, ON  M5G 3G5 

 

Attention:  Eric Golden and Chad Kopach 

Email:   egolden@blaney.com and ckopach@blaney.com 

 

(b) to the Purchaser: 

c/o Gentai Capital Corporation 

#805-8400 West Road, North Tower 

International Trade Centre 

Richmond, BC V6X 0S7 

 

Attention: Michael Yeung / James Kim 

Email:  michael.yeung@gentaicapital.com / james.kim@gentaicapital.com 

 

and a copy to the Purchaser’s counsel to: 

 

Bennett Jones LLP 

3400 One First Canadian Place 

Toronto, ON M5X 1A4 

 

Attention: Sean Zweig / John van Gent 

Email:  zweigs@bennettjones.com / vangentj@bennettjones.com 

 

or such other address of which Notice has been given.  Any Notice mailed as aforesaid will be 

deemed to have been given and received on the third Business Day following the date of its 

mailing.  Any Notice personally delivered will be deemed to have been given and received on the 

day it is personally delivered, provided that if such day is not a Business Day, the Notice will be 

deemed to have been given and received on the Business Day next following such day.  Any Notice 

transmitted by email will be deemed given and received on the first Business Day after its 

transmission. 

If a Notice is mailed and regular mail service is interrupted by strike or other irregularity 

on or before the fourth Business Day after the mailing thereof, such Notice will be deemed to have 

not been received unless otherwise personally delivered or transmitted by email. 

mailto:mvininsky@ksvadvisory.com
mailto:egolden@blaney.com
mailto:michael.yeung@gentaic
mailto:james.kim@gentaic
mailto:zweigs@bennettjones.com
mailto:vangentj@bennettjones.com
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14.4 Waiver. 

No Party will be deemed or taken to have waived any provision of this Agreement unless 

such waiver is in writing and such waiver will be limited to the circumstance set forth in such 

written waiver. 

14.5 Consent. 

Whenever a provision of this Agreement requires an approval or consent and such approval 

or consent is not delivered within the applicable time limit or the requirement for such consent is 

not required pursuant to the terms of the Approval and Vesting Order, then, unless otherwise 

specified, the Party whose consent or approval is required shall be conclusively deemed to have 

withheld its approval or consent. 

14.6 Governing Law. 

This Agreement will be governed by and construed in accordance with the laws of the 

Province of Ontario and the laws of Canada applicable therein.  The Parties irrevocably attorn to 

the jurisdiction of the Court.  The Parties consent to the exclusive jurisdiction and venue of the 

Court for the resolution of any disputes between them, regardless of whether or not such disputes 

arose under this Agreement. 

14.7 Entire Agreement. 

This Agreement constitutes the entire agreement between the Parties and supersedes all 

prior agreements and understandings between the Parties.  There are not and will not be any verbal 

statements, representations, warranties, undertakings or agreements between the Parties.  This 

Agreement may not be amended or modified in any respect except by written instrument signed 

by the Parties.  The recitals herein are true and accurate, both in substance and in fact. 

14.8 Time of the Essence. 

Time will be of the essence, provided that if the Parties establish a new time for the 

performance of an obligation, time will again be of the essence of the new time established. 

14.9 Time Periods. 

Unless otherwise specified, time periods within or following which any payment is to be 

made or act is to be done shall be calculated by excluding the day on which the period commences 

and including the day on which the period ends and by extending the period to the next Business 

Day following if the last day of the period is not a Business Day. 

14.10 Assignment.  

This Agreement will enure to the benefit of and be binding on the Parties and their 

respective heirs, executors, legal and personal administrators, successors and permitted assigns. 

The Purchaser may not assign this Agreement without the Receiver’s prior written approval.  The 

parties acknowledge that the Purchaser is entering into this Agreement “in trust for a corporation 
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to be incorporated” and agree that, notwithstanding those words, the Purchaser shall only have 

until the granting of the Approval and Vesting Order to direct that title to the Purchased Assets be 

taken in the name of a corporation presently in existence or to be incorporated, provided that (a) 

such corporation shall, in writing, agree, prior to the date of the granting of the Approval and 

Vesting Order, to assume and be bound by the terms and conditions of this Agreement (the 

“Assumption Agreement”) and a copy of such Assumption Agreement is delivered to the 

Receiver forthwith after having been entered into, in which case the Purchaser shall nonetheless 

not be released from any and all further obligations and liabilities hereunder, and (b) if the 

Purchaser does not, prior to the granting of the Approval and Vesting Order, direct that title to the 

Purchased Assets be taken in the name of a corporation presently in existence or to be incorporated, 

then the Purchaser shall continue to be liable hereunder and the Approval and Vesting Order shall 

vest title to the Purchased Assets in the Purchaser. On Closing, if requested, the Receiver covenants 

and agrees to deliver a full and final release and discharge in favour of the Purchaser if title has 

been directed by the Purchaser and the Assumption Agreement has been entered into in accordance 

with the foregoing provisions of this Section 14.10. 

14.11 Expenses. 

Except as otherwise set out in this Agreement, all costs and expenses (including, without 

limitation, the fees and disbursements of legal counsel) incurred in connection with this Agreement 

and the transactions contemplated hereby shall be paid by the Party incurring such costs and 

expenses. 

14.12 Severability. 

If any portion of this Agreement is prohibited in whole or in part in any jurisdiction, such 

portion shall, as to such jurisdiction, be ineffective to the extent of such prohibition without 

invalidating the remaining portions of this Agreement and shall, as to such jurisdiction, be deemed 

to be severed from this Agreement to the extent of such prohibition. 

14.13 No Strict Construction. 

The language used in this Agreement is the language chosen by the Parties to express their 

mutual intent, and no rule of strict construction shall be applied against any Party. 

14.14 Cumulative Remedies. 

Unless otherwise expressly stated in this Agreement, no remedy conferred upon or reserved 

to one or both of the Parties is intended to be exclusive of any other remedy, but each remedy shall 

be cumulative and in addition to every other remedy conferred upon or reserved hereunder, 

whether such remedy shall be existing or hereafter existing, and whether such remedy shall become 

available under common law, equity or statute. 

14.15 Currency. 

All references to dollar amounts contained in this Agreement shall be deemed to refer to 

lawful currency of Canada. 
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14.16 Receiver’s Capacity. 

It is acknowledged by the Purchaser that KSV is entering into this Agreement solely in its 

capacity as the Receiver and that KSV shall have absolutely no personal or corporate liability 

under or as a result of this Agreement in any respect. 

14.17 Planning Act. 

This Agreement is to be effective only if the provisions of the Planning Act, R.S.O. 1990, 

c. P.13, as amended, are complied with. 

14.18 No Third Party Beneficiaries. 

This Agreement shall not confer any rights or remedies upon any Person other than the 

Parties and their respective successors and permitted assigns, nothing in this Agreement shall be 

construed to create any rights or obligations except amongst the Parties and no other person or 

entity shall be regarded as a third party beneficiary of this Agreement. 

14.19 Number and Gender. 

Unless the context requires otherwise, words importing the singular include the plural and 

vice versa and words importing gender include all genders.  Where the word “including” or 

“includes” is used in this Agreement, it means “including (or includes) without limitation”. 

14.20 Publicity  

The Purchaser agrees with the Receiver not to make any public announcement of the 

Transaction prior to Closing, except for the purpose of obtaining the Approval and Vesting Order 

or unless the content and timing of such announcement have been agreed upon by both Parties, or 

unless such announcement is otherwise required by Applicable Law. 

14.21 Confidentiality 

The Purchaser acknowledges that it has signed, and continues to be bound by, a 

confidentiality agreement with the Receiver [with respect to the Property. The Purchaser 

undertakes and agrees (and agrees to cause its agents, employees and representatives) to keep the 

existence and terms of this Agreement in strict confidence, except in the course of conveying 

necessary information to third parties directly involved in the Transaction and except as may be 

required by law or otherwise mutually agreed upon in writing by the parties. 

14.22 Non-Registration 

The Purchaser hereby covenants and agrees not to register this Agreement or notice of this 

Agreement or a caution, certificate of pending litigation, or any other document providing evidence 

of this Agreement against title to the Property.  Should the Purchaser be in default of its obligations 

under this Section 14.22, the Receiver may (as agent and attorney of the Purchaser) cause the 

removal of such notice of this Agreement, caution, certificate of pending litigation or other 

document providing evidence of this Agreement or any assignment of this Agreement from the 
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title to the Property. The Purchaser irrevocably nominates, constitutes and appoints the Receiver 

as its agent and attorney in fact and in law to cause the removal of such notice of this Agreement, 

any caution, certificate of pending litigation or any other document or instrument whatsoever from 

title to the Property. 

14.23 Counterparts. 

This Agreement may be executed in counterparts and by facsimile or PDF, each of which 

when so executed shall be deemed to be an original and such counterparts together shall constitute 

one and the same instrument. 

 

[SIGNATURE PAGE FOLLOWS.] 
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IN W ITNESSW H EREOFtheReceiverhasdulyexecutedthisAgreementasofthedatefirst
abovewritten.

KSV RESTRUCTURING INC., solely in its
capacityastheCourt-appointedreceiverandmanager
oftheProperty, andnotinitspersonalcapacityorin
anyothercapacity

Per:

Name:

Title:

MitchVininsky

ManagingDirector



 
 

 

ACCEPTED by the Purchaser this 4th day of March, 2024 
 

  GENESIS MORTGAGE INVESTMENT 
CORPORATION, IN TRUST 
 
 

Per:  
 Name:  
 Title:    
 
 

 
 

  ELM ACQUISITIONS CORP., IN TRUST 
 
 

Per:  
 Name:  
 Title:    
 
 

 
 

  DORR CAPITAL CORPORATION, IN TRUST 
 
 

Per:  
 Name:  
 Title:    
 
 

 
 
 
 
 



ACCEPTED by the Purchaser this 4th day of March, 2024 

GENESIS MORTGAGE INVESTMENT 

CORPORATION, IN TRUST 

Per:  

Name: 

Title:   

ELM ACQUISITIONS CORP., IN TRUST 

Per:  

Name: 

Title:   

DORR CAPITAL CORPORATION, IN TRUST 

Per:  

Name: 

Title:   

Elliot Steiner
ASO

Brian Dorr
President & CEO
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SCHEDULE A 

“Property” 

PIN 22590-0550 (LT) 

LOTS 29, 30, 31, 32, 33, 34, 45, 46, 47, 48, 49, 90 AND 91 AND PART LOTS 12, 13, 14, 15, 16, 

17, 43, 44, 86, 87, 89 AND 90, PLAN 322, AND LOT 127 STREETS AND LANES,  (BEING A 

LANE, PLAN 322, CLOSED BY BY-LAW AS IN 175368) AND PART LOT 126 STREETS 

AND LANES, (BEING PART OF HERMAN AVENUE, PLAN 322, CLOSED BY BY-LAW AS 

IN 175368) AND PART LOT 141 STREETS AND LANES, (BEING PART OF HERMAN 

AVENUE, PLAN 322, CLOSED BY BY-LAW AS IN 210008) AND PART LOT 173 STREETS 

AND LANES, (BEING PART OF WEBER STREET, PLAN 322 (RENAMED SUNNYSIDE 

AVENUE) CLOSED BY BYLAW AS IN 270276), ALL BEING PARTS 1, 2 AND 3, PLAN 

58R-21405, SUBJECT TO AN EASEMENT AS IN 687124, SUBJECT TO AN EASEMENT IN 

GROSS OVER PART 3, PLAN 58R-21405 AS IN WR1306081, SUBJECT TO AN EASEMENT 

IN GROSS OVER PART 2, PLAN 58R-21405 AS IN WR1324371, SUBJECT TO AN 

EASEMENT AS IN WR1326075, CITY OF KITCHENER 
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SCHEDULE B 

“Approval and Vesting Order” 

 

 Court File No. ●CL 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

THE HONOURABLE  

JUSTICE  

) 

) 

) 

<*>DAY, THE <*> 

DAY OF <*>, 2024 

 

B E T W E E N : 

 

GENESIS MORTGAGE INVESTMENT CORPORATION 

 

Applicant 

- and - 

 

 

1776411 ONTARIO LTD. AND 1333 WEBER STREET KITCHENER LP 

 

Respondents 

 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 

BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS 

AMENDED 

APPROVAL AND VESTING ORDER 

 

THIS MOTION, made by KSV Restructuring Inc., in its capacity as the Court-appointed 

receiver and manager (in such capacity, the “Receiver”), without security, of the real property 

listed on Schedule “B” of the Sale Agreement (as defined below) (the “Property”) and all the 

other assets, undertakings and properties of each of the Respondents, including all the assets held 
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in trust or required to be held in trust by or for any of the Respondents, or by their lawyers, agents 

and/or any other person, and all proceeds thereof (together with the Property, the “Specified 

Property”), for an order, inter alia, approving the sale transaction (the “Transaction”) 

contemplated by an agreement of purchase and sale between the Receiver, as vendor, and <*> (the 

“Purchaser”), as purchaser, dated <*>, 2024 (the “Sale Agreement”), a copy of which is attached 

as Confidential Appendix “<*>” to the Report of the Receiver dated <*>, 2024 (the “Report”), 

and vesting in the Purchaser the Purchased Assets (as defined in the Sale Agreement), was heard 

this day by judicial videoconference via Zoom. 

ON READING the Report and appendices thereto, and on hearing the submissions of 

counsel for the Receiver and such other counsel as were present, no one appearing for any other 

person on the service list, although properly served as appears from the affidavit of <*> sworn 

<*>, 2024, filed, 

1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Sale Agreement by the Receiver is hereby authorized and approved, with 

such minor amendments as the Receiver may deem necessary.  The Receiver is hereby authorized 

and directed to take such additional steps and execute such additional documents as may be 

necessary or desirable for the completion of the Transaction and for the conveyance of the 

Purchased Assets to the Purchaser. 

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser substantially in the form attached as Schedule A hereto (the "Receiver's 

Certificate"), all of the Purchased Assets described in the Sale Agreement, including, without 

limitation, all of the Respondents' right, title and interest in and to the Property listed on Schedule 
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“B” hereto, shall vest absolutely in the Purchaser, free and clear of and from any and all security 

interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed 

trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or other 

financial or monetary claims, whether or not they have attached or been perfected, registered or 

filed and whether secured, unsecured or otherwise (collectively, the "Claims") including, without 

limiting the generality of the foregoing: (i) any encumbrances or charges created by the Order of 

The Honourable ● made on ●; (ii) all charges, security interests or claims evidenced by 

registrations pursuant to the Personal Property Security Act (Ontario) or any other personal 

property registry system; and (iii) those Claims listed on Schedule “C” hereto (all of which are 

collectively referred to as the "Encumbrances", which term shall not include the permitted 

encumbrances, easements and restrictive covenants listed on Schedule “D”) and, for greater 

certainty, this Court orders that all of the Encumbrances affecting or relating to the Purchased 

Assets are hereby expunged and discharged as against the Purchased Assets. 

3. [THIS COURT ORDERS that immediately after the delivery of the Receiver's 

Certificate, each of the Existing Agreements of Purchase and Sale and all other Contracts (as each 

term is defined in the Sale Agreement) identified by the Purchaser to the Receiver as Excluded 

Assets (as defined in the Sale Agreement) and all of the existing agreements of purchase and sale 

with respect to the purchase of condominium units within Tower B and Tower C in the Project 

shall be deemed to have been terminated by the Receiver and any rights or claims thereunder or 

relating thereto are not continuing obligations effective against the Specified Property or binding 

on the Purchaser.] 
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4. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

appropriate Land Titles Division of an Application for Vesting Order in the form prescribed by 

the Land Titles Act and/or the Land Registration Reform Act, the Land Registrar is hereby directed 

to enter the Purchaser as the owner of the subject Property identified in Schedule “B” hereto in 

fee simple, and is hereby directed to delete and expunge from title to the Property all of the Claims 

listed in Schedule “C” hereto. 

5. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead 

of the Purchased Assets, and that from and after the delivery of the Receiver's Certificate all Claims 

and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets with the 

same priority as they had with respect to the Purchased Assets immediately prior to the sale, as if 

the Purchased Assets had not been sold and remained in the possession or control of the person 

having that possession or control immediately prior to the sale.   

6. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of 

the Receiver’s Certificate, forthwith after delivery thereof. 

7. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings; 

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of any of the Receivership 

Respondents and any bankruptcy order issued pursuant to any such applications; 

and 
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(c) any assignment in bankruptcy made in respect of any of the Receivership 

Respondents, 

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on any 

trustee in bankruptcy that may be appointed in respect of any of the Receivership Respondents and 

shall not be void or voidable by creditors of any of the Receivership Respondents, nor shall it 

constitute nor be deemed to be a fraudulent preference, assignment, fraudulent conveyance, 

transfer at undervalue or other reviewable transaction under the Bankruptcy and Insolvency Act 

(Canada) or any other applicable federal or provincial legislation, nor shall it constitute oppressive 

or unfairly prejudicial conduct pursuant to any applicable federal or provincial legislation.  

8. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Receiver, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order. 

9. THIS COURT ORDERS that this Order is effective from today’s date and is enforceable 

without the need for entry and filing. 

____________________________________ 
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Schedule “A” – Form of Receiver’s Certificate 

 Court File No. ●CL 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

 

B E T W E E N : 

 

GENESIS MORTGAGE INVESTMENT CORPORATION 

 

Applicant 

- and - 

 

 

1776411 ONTARIO LTD. AND 1333 WEBER STREET KITCHENER LP 

 

Respondents 

 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 

BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS 

AMENDED 

RECEIVER’S CERTIFICATE 

RECITALS 

I.Pursuant to an Order of The Honourable Mr. Justice Cavanagh of the Ontario Superior Court of 

Justice (Commercial List) (the “Court”) made on October 12, 2023, KSV Restructuring Inc. 

(“KSV”) was appointed as receiver and manager (in such capacity, the “Receiver”), without 

security, of the real property listed on Schedule “B” of the Sale Agreement (as defined below) (the 

“Property”) and all the other assets, undertakings and properties of each of the Respondents, 

including all the assets held in trust or required to be held in trust by or for any of the Respondents, 

or by their lawyers, agents and/or any other person, and all proceeds thereof (together with the 

Property, the “Specified Property”). 
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II.Pursuant to an Order of the Court dated <*>, 2024, the Court approved the agreement of purchase 

and sale between the Receiver, as vendor, and <*> (the “Purchaser”), as purchaser, dated <*>, 

2024 (the “Sale Agreement”), and provided for the vesting in the Purchaser of the Purchased 

Assets (as defined in the Sale Agreement), which vesting is to be effective with respect to the 

Purchased Assets upon the delivery by the Receiver to the Purchaser of a certificate confirming: 

(i) the payment by the Purchaser of the purchase price for the Purchased Assets; (ii) that the 

conditions to closing as set out in the Sale Agreement have been satisfied or waived by the 

Receiver and the Purchaser; and (iii) the Transaction has been completed to the satisfaction of the 

Receiver. 

III.Unless otherwise indicated herein, terms with initial capitals have the meanings set out in the Sale 

Agreement. 

THE RECEIVER CERTIFIES the following: 

1. The Purchaser has paid and the Receiver has received the purchase price for the Purchased 

Assets payable on the closing date pursuant to the Sale Agreement; 

2. The conditions to closing as set out in the Sale Agreement have been satisfied or waived 

by the Receiver and the Purchaser; 

3. The Transaction has been completed to the satisfaction of the Receiver; and 

4. This Certificate was delivered by the Receiver at _____________ [TIME] on 

_______________ [DATE]. 
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 KSV RESTRUCTURING INC., solely in its 

capacity as the Court-appointed receiver and 

manager of the Specified Property, and not in its 

personal capacity or in any other capacity 

  Per:  

   Name:  

   Title:  
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Schedule “B” – Legal Description of the Property 

PIN 22590-0550 (LT) 

 

LOTS 29, 30, 31, 32, 33, 34, 45, 46, 47, 48, 49, 90 AND 91 AND PART LOTS 12, 13, 14, 15, 16, 

17, 43, 44, 86, 87, 89 AND 90, PLAN 322, AND LOT 127 STREETS AND LANES,  (BEING A 

LANE, PLAN 322, CLOSED BY BY-LAW AS IN 175368) AND PART LOT 126 STREETS 

AND LANES, (BEING PART OF HERMAN AVENUE, PLAN 322, CLOSED BY BY-LAW AS 

IN 175368) AND PART LOT 141 STREETS AND LANES, (BEING PART OF HERMAN 

AVENUE, PLAN 322, CLOSED BY BY-LAW AS IN 210008) AND PART LOT 173 STREETS 

AND LANES, (BEING PART OF WEBER STREET, PLAN 322 (RENAMED SUNNYSIDE 

AVENUE) CLOSED BY BYLAW AS IN 270276), ALL BEING PARTS 1, 2 AND 3, PLAN 

58R-21405, SUBJECT TO AN EASEMENT AS IN 687124, SUBJECT TO AN EASEMENT IN 

GROSS OVER PART 3, PLAN 58R-21405 AS IN WR1306081, SUBJECT TO AN EASEMENT 

IN GROSS OVER PART 2, PLAN 58R-21405 AS IN WR1324371, SUBJECT TO AN 

EASEMENT AS IN WR1326075, CITY OF KITCHENER 
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SCHEDULE C 

“Permitted Encumbrances” 

General 

 

1. Any subsisting reservations, limitations, provisions and conditions contained in any 

original grants from the Crown of any land or interests therein. 

2. All Applicable Laws, including municipal, provincial or federal statutes, by laws, 

regulations or ordinances. 

3. Any rights of expropriation, access, use or any other right conferred or reserved by or in 

any statute of Canada or a Province of Canada. 

4. Any encumbrances filed by or at the request of the Purchaser or which are otherwise 

expressly approved by the Purchaser in writing. 

Specific 

5. Transfer Easement registered on August 20, 1980 in favour of the Hydro-Electric 

Commission of Kitchener-Wilmont as Instrument No. 687124. 

6. Notice (airport zoning regulations) registered on May 4, 2009 in favour of His Majesty the 

King in Right of Canada as Instrument No. WR459096. 

7. Transfer Easement registered on December 17, 2020 in favour of The Corporation of the 

City of Kitchener as Instrument No. WR1306081. 

8. Notice (encroachment agreement) registered on February 17, 2021 in favour of The 

Corporation of the city of Kitchener as Instrument No. WR1318720. 

9. Transfer Easement registered on March 12, 2021 in favour of The Regional Municipality 

of Waterloo as Instrument No. WR1324371. 

10. Transfer Easement registered on March 19, 2021 in favour of Rogers Communications Inc. 

as Instrument No. WR1326075. 

11. Notice (development agreement) registered on August 20, 2021 in favour of The 

Corporation of the City of Kitchener as Instrument No. WR1368206. 

12. Notice registered on August 20, 2021 in favour of The Corporation of the city of Kitchener 

as Instrument No. WR1368207. 

13. Notice (encroachment agreement) registered on May 5, 2022 in favour of The Corporation 

of the city of Kitchener as Instrument No. WR1434025. 

14. Notice registered on September 20, 2022 in favour of The Corporation of the City of 

Kitchener as Instrument No. WR1467608. 
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FIRSTAMENDMENT TO TH E AGREEMENT OFPURCH ASE AND SALE

TH IS AMENDMENT ismade asofthe 12th dayofApil, 2024.

BETW EEN:

KSVRESTRUCTURING INC.,
sole lyinitscapacityasthe Court-appointe d re ce ive rand

manage rofthe re alprope rtyde scribe d inSche dule “A”ofthe
Purchase Agre e me nt(ashe re inafte rde fine d) and allthe othe r
asse ts, unde rtakingsand prope rtie sof1776411 OntarioLtd.
and 1333 W e be rStre e tKitche ne rLP, and notinitspe rsonal

capacityorinanyothe rcapacity

(the “Re ce ive r”)

OFTH E FIRST PART;

- and -

GENESIS MORTGAGE INVESTMENT CORPORATION,
ELM ACQUISITIONS CORP. and DORR CAPITAL

CORPORATION,
colle ctive lyintrustfora corporationtobe incorporate d

(the “Purch ase r”)
OFTH E SECOND PART.

W H EREAS:

A. PursuanttoanAgre e me ntofPurchase and Sale date d and acce pte d March4, 2024 (the
“Purch ase Agre e m e nt”) made be twe e nthe Purchase r, aspurchase r, and the Re ce ive r,
asse lle r, the Purchase ragre e d topurchase from the Re ce ive r, and the Re ce ive ragre e d
tose lltothe Purchase rthe Purchase Asse ts(asde fine d inthe Purchase Agre e me nt);and

B. The Purchase rand the Se lle rwish toame nd the Purchase Agre e me nton the te rmsse t
outhe re in.

NOW TH EREFORE TH IS AMENDMENT W ITNESSES thatin conside ration ofthe sum ofTe n
Dollars ($10.00) paid by the Purchase r to the Se lle r and for othe r good and valuable
conside ration, the re ce iptand sufficie ncyofwhichare he re byacknowle dge d, the partie she re by
cove nantand agre e asfollows:

1. The re citalshe re inare true and corre ctine ve ryre spe ct, maybe re lie d uponbythe partie s
he re to(the “Partie s”) asstate me ntsoffactand form aninte gralpartofthisAme ndme nt.
The Partie s shallnotasse rtany facts contrary to the state me nts offactse toutin the
re citalshe re in.

2. Unle ssothe rwise de fine d he re in, allcapitalize d te rmsuse d butnotde fine d he re in shall
have the re spe ctive me anings give n to the m in the Purchase Agre e me nt, asame nde d
he re by.
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3. The de finitionof“Due Dilige nce Date ”inse ction1.1 ofthe Purchase Agre e me ntishe re by
de le te d in itse ntire tyand re place d with "“Due Dilige nce Date ”me ansMonday, May13,
2024;".

4. Subse ctions 7.3(e ) of the Purchase Agre e me ntis he re by de le te d in its e ntire ty and
re place d withthe following:

(e ) onorbe fore the applicable date se tforthbe low, the Purchase rhavinggive nwritte n
notice (e acha "W aive rNotice ") tothe Re ce ive rthatthe Purchase rissatisfie d in
itssole , absolute and unfe tte re d discre tionwith:

(i) on or be fore Monday, May 6, 2024, the re sults of the Purchase r's
inve stigations, asse ssme nts, studie s, e xaminations, inspe ctions, re vie ws,
te sts and audits re lating to the Purchase d Asse ts (including, without
limitation, zoning, title tothe Purchase d Asse tsand re vie w ofthe Pe rmitte d
Encumbrance s) and the Transaction provide d for he re in (colle ctive ly
re fe rre d to he re in as the "Due Dilige nce ") which the purchase rde e ms
ne ce ssaryorde sirable , the whole subje cttoallte rmsand conditionsofthis
Agre e me nt;

(ii) onorbe fore the Due Dilige nce Date , withthe de btfinancingse cure d bythe
Purchase rforthe acquisitionofthe Purchase d Asse ts;and

(iii) onorbe fore the Due Dilige nce Date , withthe jointve nture docume ntsfor
the acquisitionofthe Purchase d Asse tsand the de ve lopme ntofthe Proje ct
e nte re d or to be e nte re d into by the Purchase r, Ge ne sis Mortgage
Inve stme nt Corporation, Elm Acquisitions Corp. and Dorr Capital
Corporation, oranyofthe irre spe ctive affiliate s.

5. Se ction10.3 ofthe Purchase Agre e me ntishe re byde le te d initse ntire tyand re place d with
the following:

“Purch ase rCove nants.

The Purchase rhe re bycove nantsand agre e sthat:

(1) from the date he re of untilthe Closing Date , itshalltake allsuch actions as are
ne ce ssary to provide to the Re ce ive rallne ce ssary information in re spe ctof the
Purchase rre asonablyre quire d tocomple te , ifne ce ssary, the applicable taxe le ctions
inaccordance withSe ction5.1 and toe xe cute allne ce ssaryformsre late d the re to;and

(2) withoutde rogatingfrom itsothe robligationsunde rthisAgre e me ntthe Purchase rshall
actin good faith and use re asonable comme rciale fforts to satisfy, orcause to be
satisfie d, the conditions se tforth in Se ction 7.3(e ) and shallactin good faith in
de te rminingwhe the rornota conditioninitsfavourhasbe e nsatisfie d.

6. Exce ptas ame nde d and supple me nte d by this Ame ndme nt, allof the te rms of the
Purchase Agre e me ntare he re by confirme d in allre spe cts, shallothe rwise re main
uname nde d (e xce ptas may be re quire d to imple me ntthis Ame ndme nt), and shall
continue in fullforce and e ffe ct, with time re maining ofthe e sse nce . ThisAme ndme nt
ame ndsand supple me ntsthe Purchase Agre e me ntand the Purchase Agre e me ntand this
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Ame ndme ntshallbe re ad and construe d asone e ntire agre e me nt, ofwhichthe Purchase
Agre e me ntand thisAme ndme ntare inte gralpartsthe re of.

7. ThisAme ndme ntmaybe e xe cute d incounte rparts, e achofwhichwhe nsoe xe cute d shall
be de e me d tobe anoriginaland whichcounte rpartstoge the rshallconstitute one and the
same instrume nt. The partie sagre e thatthe e xe cution and de live ryofthisAme ndme nt
byfacsimile ore le ctronic transmissioninPDFformat, includingthroughDocuSign’sdigital
platform, shallbe bindinguponthe partyde live ringsame , and maybe re lie d uponbythe
partyre ce ivingsame , asifitwe re anoriginallye xe cute d docume nt.

[RemainderofPagehasbeenIntentionallyLeftBlank–SignaturePageFollows]
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IN W ITNESS W H EREOF the partie she re to have e xe cute d thisAme ndme ntasofthe dayand
ye arfirstwritte nabove .

KSVRESTRUCTURING INC., sole lyinits
Capacityasthe Courtappointe d re ce ive rand
manage rofthe Prope rty, and notinitspe rsonal
capacityorinanyothe rcapacity

Pe r:

Name : MitchVininsky
Title : ManagingDire ctor

IhaveauthoritytobindtheCorporation.

GENESIS MORTGAGE INVESTMENT
CORPORATION, IN TRUST

Pe r:
Name :
Title :

IhaveauthoritytobindtheCorporation.

ELM ACQUISITIONS CORP., IN TRUST

Pe r:
Name :
Title :

IhaveauthoritytobindtheCorporation.

DORR CAPITALCORPORATION, IN TRUST

Pe r:
Name :
Title :

IhaveauthoritytobindtheCorporation.
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IN WITNESS WHEREOF the parties hereto have executed this Amendment as of the day and 
year first written above. 

KSV RESTRUCTURING INC., solely in its 
Capacity as the Court appointed receiver and 
manager of the Property, and not in its personal 
capacity or in any other capacity 

Per: 
Name: 
Title: 

I have authority to bind the Corporation. 

GENESIS MORTGAGE INVESTMENT 
CORPORATION, IN TRUST 

Per: 
Name: 
Title: 

I have authority to bind the Corporation. 

ELM ACQUISITIONS CORP., IN TRUST 

Per: 
Name: 
Title: 

I have authority to bind the Corporation. 

DORR CAPITAL CORPORATION, IN TRUST 

Per: 
Name: 
Title: 

I have authority to bind the Corporation. 

Elliot Steiner
ASO

%ULDQ�'RUU
3UHVLGHQW�	�&(2

Mobile User
Tina Mu

Mobile User
President
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NOTICE OF WAIVER 

TO: KSV RESTRUCTURING INC., solely in its capacity as the Court-appointed receiver 
and manager of the real property described in Schedule “A” of the Purchase Agreement 
(as hereinafter defined) and all the other assets, undertakings and properties of 1776411 
Ontario Ltd. and 1333 Weber Street Kitchener LP, and not in its personal capacity or in 
any other capacity. (the "Vendor") 

RE: Sale by the Vendor to GENESIS MORTGAGE INVESTMENT CORPORATION, 
ELM ACQUISITIONS CORP. and DORR CAPITAL CORPORATION, 
collectively in trust for a corporation to be incorporated (collectively, the "Purchaser") 
of the Purchased Assets pursuant to an agreement of purchase and sale dated March 4, 
2024, as amended by a first amendment to the agreement of purchase and sale dated 
April 12, 2024 (as may be further amended, restated, modified, assigned and 
supplemented from time to time, collectively, the "Purchase Agreement") 

RE: Notice of waiver of Purchaser's Due Diligence Condition 

 
The Purchaser hereby provides notice to the Vendor that it is satisfied with the Due Diligence, 
and hereby waives the condition set out in its favour in Section 7.3(e)(i) of the Purchase 
Agreement.  For greater certainty, this Notice is not written notice of satisfaction of the 
conditions set out in favour of the Purchaser in Section 7.3(e)(ii) or Section 7.3(e)(iii) of the 
Purchase Agreement which conditions remain unsatisfied and without waiver as of the date 
hereof. 
 
All capitalized terms used but not defined herein have the meaning ascribed thereto in the 
Purchase Agreement. 
 
This Notice may be executed in counterparts, each of which when so executed shall be deemed 
to be an original and which counterparts together shall constitute one and the same instrument.  
The parties agree that the execution and delivery of this Notice by facsimile or electronic 
transmission in PDF format, including through DocuSign’s digital platform, shall be binding 
upon the party delivering same, and may be relied upon by the party receiving same, as if it were 
an originally executed document. 
 
 
 

-- SIGNATUES FOLLOW ON NEXT PAGE -- 
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DATED this 6th day of May, 2024 

GENESIS MORTGAGE INVESTMENT 
CORPORATION, IN TRUST 

  
  
Per:  
 Name: 

Title: 
 

 

ELM ACQUISITIONS CORP., IN TRUST 

  
  
Per:  
 Name: 

Title: 
 

 
 

DORR CAPITAL CORPORATION, IN 
TRUST 

  
  
Per:  
 Name: 

Title: 
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DATED this 6th day of May, 2024 

GENESIS MORTGAGE INVESTMENT 

CORPORATION, IN TRUST 

Per: 

Name: 

Title: 

ELM ACQUISITIONS CORP., IN TRUST 

Per: 

Name: 

Title: 

DORR CAPITAL CORPORATION, IN 

TRUST 

Per: 

Name: 

Title: 

Elliot Steiner
ASO

Brian Dorr
President & CEO
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/-/1 %bW T i8@>GF? )E@F?E@FJj&4

@, ISP E\TRTXLV F_\NSL]P 8R\PPWPX^* L] LWPXOPO Mc ^SP >T\]^ 8WPXOWPX^* ^SP XY^TNP] LXO
Pb^PX]TYX] \PQP\\PO ^Y LMY`P LXO ^SP HPNYXO 8WPXOWPX^* T] SP\PTXLQ^P\ \PQP\\PO ^Y L] ^SP
i6KH>B=I@ )AH@@E@FJj4 LXO

A, ISP F_\NSL]P\ LXO ^SP GPNPT`P\ aT]S ^Y Q_\^SP\ LWPXO ^SP F_\NSL]P 8R\PPWPX^ YX ^SP
^P\W] ]P^ Y_^ SP\PTX,

45< 90-7-.57- 9018 )3-4,3-49 <194-88-8 ^SL^ TX NYX]TOP\L^TYX YQ ^SP ]_W YQ IPX
<YVVL\] ('.-,--) ZLTO Mc ^SP F_\NSL]P\ ^Y ^SP HPVVP\ LXO QY\ Y^SP\ RYYO LXO `LV_LMVP
NYX]TOP\L^TYX* ^SP \PNPTZ^ LXO ]_QQTNTPXNc YQ aSTNS L\P SP\PMc LNUXYaVPORPO* ^SP ZL\^TP] SP\PMc
NY`PXLX^ LXO LR\PP L] QYVVYa]6

., ISP \PNT^LV] SP\PTX L\P ^\_P LXO NY\\PN^ TX P`P\c \P]ZPN^* WLc MP \PVTPO _ZYX Mc ^SP ZL\^TP]
W T`Tb] %bW T i6=HJC@Ij& L] ]^L^PWPX^] YQ QLN^ LXO QY\W LX TX^PR\LV ZL\^ YQ ^ST] 8WPXOWPX^,
ISP FL\^TP] ]SLVV XY^ L]]P\^ LXc QLN^] NYX^\L\c ^Y ^SP ]^L^PWPX^] YQ QLN^ ]P^ Y_^ TX ^SP
\PNT^LV] SP\PTX,

/, JXVP]] Y^SP\aT]P OPQTXPO SP\PTX* LVV NLZT^LVTdPO ^P\W] _]PO M_^ XY^ OPQTXPO SP\PTX ]SLVV
SL`P ^SP \P]ZPN^T`P WPLXTXR] RT`PX ^Y ^SPW TX ^SP F_\NSL]P 8R\PPWPX^* L] LWPXOPO
SP\PMc,

0, IW T STUX\ XbX] \ ] U i8c T 8XZXV T\ RT 8PbTj X\ a TRbX] \ +)+ ] U bW T Ec `RW Pa T 5V `TT[ T\ b Xa W T`TQg
OPVP^PO TX T^] PX^T\P^c LXO \PZVLNPO aT^S &i8c T 8XZXV T\ RT 8PbTj WPLX] CYXOLc* B_XP /1*
/-/17&,

1, HPN^TYX .0,.(2) YQ ^SP F_\NSL]P 8R\PPWPX^ T] SP\PMc LWPXOPO Mc \PZVLNTXR &B_Vc 0.*
/-/1& YX ^SP ]PNYXO VTXP aT^S &8_R_]^ 0-* /-/1&,

2, =bNPZ^ L] LWPXOPO LXO ]_ZZVPWPX^PO Mc ^ST] 8WPXOWPX^* LVV YQ ^SP ^P\W] YQ ^SP
F_\NSL]P 8R\PPWPX^ L\P SP\PMc NYXQT\WPO TX LVV \P]ZPN^]* ]SLVV Y^SP\aT]P \PWLTX
_XLWPXOPO (PbNPZ^ L] WLc MP \P[_T\PO ^Y TWZVPWPX^ ^ST] 8WPXOWPX^)* LXO ]SLVV
NYX^TX_P TX Q_VV QY\NP LXO PQQPN^* aT^S ^TWP \PWLTXTXR YQ ^SP P]]PXNP, IST] 8WPXOWPX^
LWPXO] LXO ]_ZZVPWPX^] ^SP F_\NSL]P 8R\PPWPX^ LXO ^SP F_\NSL]P 8R\PPWPX^ LXO ^ST]
8WPXOWPX^ ]SLVV MP \PLO LXO NYX]^\_PO L] YXP PX^T\P LR\PPWPX^* YQ aSTNS ^SP F_\NSL]P
8R\PPWPX^ LXO ^ST] 8WPXOWPX^ L\P TX^PR\LV ZL\^] ^SP\PYQ,

3, IST] 8WPXOWPX^ WLc MP PbPN_^PO TX NY_X^P\ZL\^]* PLNS YQ aSTNS aSPX ]Y PbPN_^PO ]SLVV
MP OPPWPO ^Y MP LX Y\TRTXLV LXO aSTNS NY_X^P\ZL\^] ^YRP^SP\ ]SLVV NYX]^T^_^P YXP LXO ^SP
]LWP TX]^\_WPX^, ISP ZL\^TP] LR\PP ^SL^ ^SP PbPN_^TYX LXO OPVT`P\c YQ ^ST] 8WPXOWPX^
Qg UPRa X[ XZT ] ` TZTRb`] \ XR b`P\ a [ Xa a X] \ X\ E8; U] `[ Pb' X\ RZc SX\ V bW `] c V W 8] Rc HXV \ ka SXV XbPZ
ZVL^QY\W* ]SLVV MP MTXOTXR _ZYX ^SP ZL\^c OPVT`P\TXR ]LWP* LXO WLc MP \PVTPO _ZYX Mc ^SP
ZL\^c \PNPT`TXR ]LWP* L] TQ T^ aP\P LX Y\TRTXLVVc PbPN_^PO OYN_WPX^,
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Mitch Vininsky
Managing Director
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IN WITNESS WHEREOF the parties hereto have executed this Amendment as of the day and
year first written above.

0 8< 7+897; )9; 7/3- /3)%$b^[U[h Y] Ycb
8Q_QSYch Qb cXU 8^dac Q__^Y]cUT aUSUYeUa Q]T
\Q]QWUa ^V cXU Fa^_Uach( Q]T ]^c Y] Ycb _Uab^]Q[
SQ_QSYch ^a Y] Q]h ^cXUa SQ_QSYch

Per:
Name:
Title:

I have authority to bind the Corporation.

- +3+8/8 2 479- ' - + /3<+892 +39
)47547' 9/43$/3 97; 89

Per:
Name:
Title:

I have authority to bind the Corporation.

+12 ' )6; /8/9/438 )475%$/3 97; 89

Per:
Name:
Title:

I have authority to bind the Corporation.

*477 )' 5/9' 1 )47547' 9/43$/3 97; 89

Per:
Name: Brian Dorr
Title: President & CEO

I have authority to bind the Corporation.
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4 ( Dc à c P\bb] P\4 V T̀T[ T\b]UDc R̀WPa T P\S GPZT SPbTS P\S PRRT^bTS A P R̀W -& +) +- $bWT
i3JECEH? F 4M J@D? K B & CJBBG BHLj% [ PST QTbe TT\bWT Dc R̀WPa T &̀ Pa ^c R̀WPa T &̀ P\S bWT
FTRTXdT &̀ Pa a TZZT &̀ bWT Dc R̀WPa T` PV T̀TS b] ^c R̀WPa T Ù][ bWT FTRTXdT &̀ P\S bWT
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QTbe TT\bWT FTRTXdT k̀a P\S Dc R̀WPa T k̀a a ]ZXRXb] à ]\4 ^ X̀Z1& +) +-3

6( HWT 7c T 7XZXV T\RT 7PbT e Pa Uc b̀WT` TfbT\STS b] 4 ^ X̀Z *+& +) +-& Qg e Pg ]U T[ PXZ
R]`̀Ta ^]\ST\RT QTbe TT\bWT FTRTXdT k̀a P\S Dc R̀WPa T k̀a a ]ZXRXb] à ]\4 ^ X̀Z*) & +) +-3

7( HWT C X̀V X\PZDc R̀WPa T 4 V T̀T[ T\b e Pa P[ T\STS Qg e Pg ]U P 9X̀a b 4 [ T\S[ T\b b] bWT
Dc R̀WPa T 4 V T̀T[ T\bSPbTS 4 ^ X̀Z*+& +) +- b]& P[ ]\V ]bWT`bWX\V a & P[ T\S bWT STUX\XbX]\]U
i7c T 7XZXV T\RT 7PbTj b] A Pg *,& +) +- $bWT i+EJK L& G BHAG BHLj%3

8( C\A Pg /& +) +-& bWT Dc R̀WPa T k̀a a ]ZXRXb] à STZXdT T̀S b] bWT FTRTXdT` P K PXdT` B]bXRT
R]\UX̀[ X\V bWT a PbXa UPRbX]\ ]U bWT Dc R̀WPa T` e XbW bWT 7c T 7XZXV T\RT ^ ]̀dXSTS U]` X\
a c Qa TRbX]\0(,$T%$X% ]UbWT C X̀V X\PZDc R̀WPa T 4 V T̀T[ T\b3
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9( HWT 7c T 7XZXV T\RT 7PbT e Pa Uc b̀WT` TfbT\STS b] A Pg *.& +) +-& Qg e Pg ]U T[ PXZ
R]`̀Ta ^]\ST\RT QTbe TT\bWT FTRTXdT k̀a P\S Dc R̀WPa T k̀a a ]ZXRXb] à ]\A Pg *-& +) +-3

; ( HWT C X̀V X\PZ Dc R̀WPa T 4 V T̀T[ T\b& Pa P[ T\STS Qg bWT 9X̀a b 4 [ T\S[ T\b& e Pa Uc b̀WT`
P[ T\STS Qg e Pg ]UP GTR]\S 4 [ T\S[ T\b b] bWT Dc R̀WPa T 4 V T̀T[ T\b SPbTS A Pg *.&
+) +- b]& P[ ]\V ]bWT` bWX\V a & P[ T\S bWT STUX\XbX]\]Ui7c T 7XZXV T\RT 7PbTj b] > c \T *-&
+) +- $bWT i7B@IHA & G BHAG BHLj%3

<( HWT C X̀V X\PZDc R̀WPa T 4 V T̀T[ T\b& Pa P[ T\STS Qg bWT 9X̀a b4 [ T\S[ T\bP\S bWT GTR]\S
4 [ T\S[ T\b& e Pa Uc b̀WT` P[ T\STS Qg e Pg ]U P HWX̀S 4 [ T\S[ T\b b] bWT Dc R̀WPa T
4 V T̀T[ T\b SPbTS > c \T *-& +) +- b]& P[ ]\V ]bWT` bWX\V a & P[ T\S bWT STUX\XbX]\]Ui7c T
7XZXV T\RT 7PbTj b] > c \T +-& +) +- $bWT i8DEJA & G BHAG BHLj%3

=( HWT C X̀V X\PZ Dc R̀WPa T 4 V T̀T[ T\b& Pa P[ T\STS Qg bWT 9X̀a b 4 [ T\S[ T\b& bWT GTR]\S
4 [ T\S[ T\b P\S bWT HWX̀S 4 [ T\S[ T\b& e Pa Uc b̀WT` P[ T\STS Qg e Pg ]U P 9]c b̀W
4 [ T\S[ T\b b] bWT Dc R̀WPa T 4 V T̀T[ T\b SPbTS > c \T +*& +) +- b]& P[ ]\V ]bWT` bWX\V a &
P[ T\S bWT STUX\XbX]\]Ui7c T 7XZXV T\RT 7PbTj b] > c Zg +& +) +- $bWT i+IM JLD & G BHAG BHLj%3

> ( HWT C X̀V X\PZDc R̀WPa T 4 V T̀T[ T\b& Pa P[ T\STS Qg bWT 9X̀a b4 [ T\S[ T\b& bWT \]bXRTa P\S
TfbT\a X]\a T̀UT`̀TS b] PQ]dT& bWT GTR]\S 4 [ T\S[ T\b& bWT HWX̀S 4 [ T\S[ T\b P\S bWT
9]c b̀W 4 [ T\S[ T\b& Xa WT T̀X\PUbT` T̀UT`̀TS b] Pa bWT i4M J@D? K B & CJBBG BHLj3 P\S

? ( HWT Dc R̀WPa T`P\S bWT FTRTXdT`e Xa W b] Uc b̀WT`P[ T\S bWT Dc R̀WPa T 4 V T̀T[ T\b]\bWT
bT [̀ a a Tb]c bWT T̀X\(

23< 8-*6*+36* 8-.7 & 1 *2)1 *28 < .82*77*7 bWPbX\R]\a XST P̀bX]\]UbWT a c [ ]UHT\
7]ZZP à $# *) () ) % ^PXS Qg bWT Dc R̀WPa T` b] bWT GTZZT` P\S U]` ]bWT` V ]]S P\S dPZc PQZT
R]\a XST P̀bX]\& bWT T̀RTX̂ bP\S a c UUXRXT\Rg ]Ue WXRW P T̀ WT T̀Qg PRY \]e ZTSV TS& bWT ^P b̀XTa WT T̀Qg
R]dT\P\bP\S PV T̀T Pa U]ZZ]e a 2

*( HWT T̀RXbPZa WT T̀X\P T̀ b̀ c T P\S R]`̀TRbX\TdT g̀ T̀a ^TRb& [ Pg QT T̀ZXTS c ^]\Qg bWT ^P b̀XTa
WT T̀b] $bWT i4? JLEBK j% Pa a bPbT[ T\ba ]UUPRbP\S U] [̀ P\X\bTV P̀Z^P b̀]UbWXa 4 [ T\S[ T\b(
HWT DP b̀XTa a WPZZ\]b Pa a T b̀ P\g UPRba R]\b̀P g̀ b] bWT a bPbT[ T\ba ]UUPRb a Tb ]c b X\bWT
T̀RXbPZa WT T̀X\(

+( I\ZTa a ]bWT è Xa T STUX\TS WT T̀X\& PZZRP^XbPZXhTS bT [̀ a c a TS Qc b \]b STUX\TS WT T̀X\a WPZZ
WPdT bWT T̀a ^TRbXdT [ TP\X\V a V XdT\b] bWT[ X\bWT Dc R̀WPa T 4 V T̀T[ T\b& Pa P[ T\STS
WT T̀Qg(

,( HWT STUX\XbX]\]Ui7c T 7XZXV T\RT 7PbTj X\a TRbX]\*(* ]UbWT Dc R̀WPa T 4 V T̀T[ T\bXa WT T̀Qg
STZTbTS X\Xba T\bX̀Tbg P\S T̀^ZPRTS e XbW "i7c T 7XZXV T\RT 7PbTj [ TP\a Hc Ta SPg& > c Zg +,&
+) +-3"(

-( GTRbX]\*,(*$.% ]UbWT Dc R̀WPa T 4 V T̀T[ T\bXa WT T̀Qg P[ T\STS Qg T̀^ZPRX\V i4 c V c a b,) &
+) +-j ]\bWT a TR]\S ZX\T e XbW iGT^bT[ QT`,) & +) +-j(

.( 8fRT^b Pa P[ T\STS P\S a c ^^ZT[ T\bTS Qg bWXa 4 [ T\S[ T\b& PZZ ]U bWT bT [̀ a ]U bWT
Dc R̀WPa T 4 V T̀T[ T\b P T̀ WT T̀Qg R]\UX̀[ TS X\ PZZ T̀a ^TRba & a WPZZ ]bWT è Xa T T̀[ PX\
c \P[ T\STS $TfRT^b Pa [ Pg QT T̀_c X̀TS b] X[ ^ZT[ T\b bWXa 4 [ T\S[ T\b%& P\S a WPZZ
R]\bX\c T X\Uc ZZU] R̀T P\S TUUTRb& e XbW bX[ T T̀[ PX\X\V ]UbWT Ta a T\RT( HWXa 4 [ T\S[ T\b
P[ T\Sa P\S a c ^^ZT[ T\ba bWT Dc R̀WPa T 4 V T̀T[ T\bP\S bWT Dc R̀WPa T 4 V T̀T[ T\bP\S bWXa
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4 [ T\S[ T\ba WPZZQT T̀PS P\S R]\a b̀ c TS Pa ]\T T\bX̀T PV T̀T[ T\b& ]Ue WXRW bWT Dc R̀WPa T
4 V T̀T[ T\bP\S bWXa 4 [ T\S[ T\bP T̀ X\bTV P̀Z^P b̀a bWT T̀]U(

/( HWXa 4 [ T\S[ T\b[ Pg QT TfTRc bTS X\R]c \bT`̂ P b̀a & TPRW ]Ue WXRW e WT\a ] TfTRc bTS a WPZZ
QT STT[ TS b] QT P\] X̀V X\PZP\S e WXRW R]c \bT`̂ P b̀a b]V TbWT`a WPZZR]\a bXbc bT ]\T P\S bWT
a P[ T X\a b̀ c [ T\b( HWT ^P b̀XTa PV T̀T bWPbbWT TfTRc bX]\P\S STZXdT g̀ ]UbWXa 4 [ T\S[ T\b
Qg UPRa X[ XZT ]`TZTRb̀]\XR b̀P\a [ Xa a X]\X\D79 U] [̀ Pb& X\RZc SX\V bW ]̀c V W 7]Rc GXV \ka SXV XbPZ
^ZPbU] [̀ & a WPZZQT QX\SX\V c ^]\bWT ^P b̀g STZXdT X̀\V a P[ T& P\S [ Pg QT T̀ZXTS c ^]\Qg bWT
^P b̀g T̀RTXdX\V a P[ T& Pa XUXbe T T̀ P\] X̀V X\PZZg TfTRc bTS S]Rc [ T\b(

=/7?4<@67B A8 .497 ;4C 577@ )@D7@D<A@4>>G +78D $>4@= H 0<9@4DEB7 .497 &A>>AFC>
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.2 < .82*77 < -*6*3+ bWT ^P b̀XTa WT T̀b] WPdT TfTRc bTS bWXa 4 [ T\S[ T\b Pa ]UbWT SPg P\S
gTP`UX̀a be X̀bbT\PQ]dT(

/ 7; 6*7869(896.2, .2($# a ]ZTZg X\Xba
6P^PRXbg Pa bWT 6]c b̀P^^]X\bTS T̀RTXdT`P\S
[ P\PV T`]UbWT D̀ ]^T b̀g& P\S \]bX\Xba ^T à ]\PZ
RP^PRXbg ]`X\P\g ]bWT`RP^PRXbg

DT 2̀
BP[ T2
HXbZT2

) 51>4 1=<58;6<? <8 2673 <54 &8;98;1<687$

, *2*7.7 1 368, & , * .2; *781 *28
(36436& 8.32#.2 86978

DT 2̀
BP[ T2
HXbZT2

) 51>4 1=<58;6<? <8 2673 <54 &8;98;1<687$

*01 & (59.7.8.327 (364$#.2 86978

DT 2̀
BP[ T2
HXbZT2

) 51>4 1=<58;6<? <8 2673 <54 &8;98;1<687$

)366 (& 4.8& 0 (36436& 8.32#.2 86978

DT 2̀
BP[ T2
HXbZT2

) 51>4 1=<58;6<? <8 2673 <54 &8;98;1<687$
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81=90 ) 3 -4,3 -49 95 90- ) / 7--3 -49 5. 6; 7+0) 8- ) 4, 8) 2 -

9018 ) 3 -4,3 -49 Ẁ Z ORS O` \TaVS NNNNNNNNROf \TB b Yf* /- /1,

*-9< --4(

0 8 < 7 + 8 9 7 ; ) 9 ; 7 /3 - /3 ) '&
b ^ [U[h Y] Ycb SQ_ QSYch Qb cXU 7 ^ d ac(Q_ _ ^ Y] cUT aUSUYe Ua Q] T

\ Q] QWUa ^ VcXU aUQ[ _ a^ _ Uach T Ub SaYRUT Y] HSXUT d [U j5 k ^ VcXU
Ed aSXQb U 5 WaUU\ U] c %Qb XUaUY] QVcUa T UVY] UT & Q] T Q[[ cXU ^ cXUa
Qb b Ucb ' d ] T UacQZ Y] Wb Q] T _ a^ _ UacYUb ^ V+ 1 1 0 . + + D ] cQaŶ A cT )
Q] T + - - - L URUa HcaUUc @ YcSXU] Ua A E' Q] T ] ^ c Y] Ycb _ Uab ^ ] Q[

SQ_ QSYch ^ a Y] Q] h ^ cXUa SQ_ QSYch

%cXU j7CACGPCLk&

G> K@= >AIJK H8 IK7

+ O[R +

- + 3 + 8 /8 2 4 7 9 - ' - + /3 < + 8 9 2 + 3 9 ) 4 7 5 4 7 ' 9 /4 3 $
+ 1 2 ' ) 6 ; /8 /9 /4 3 8 ) 4 7 5 % Q] T * 4 7 7 ) ' 5 /9 ' 1

) 4 7 5 4 7 ' 9 /4 3 $
S^ [[UScYe U[h Y] cad b c V̂ a QS^ a_ ^ aQcŶ ] c^ RU Y] S^ a_ ^ aQcUT

%cXU j5 P MBGA NDMk&
G> K@= J=; GF< H8 IK,

< 0-7-) 8(

8 , Hb _̀ b O[aa\ O[8 U _SSZ S[a\THb _QVO` S O[R JOYS ROaSR O[R OQQS]aSR E O_QV 1* /- /1 (aVS
j5LGE GJ@ H 6O LAF@ M C ) E LCCI CJNk& \ QT U RUcf UU] aVS Hb _QVO` S_* O` ]b _QVO` S_* O[R aVS
ISQSWcS_* O` ` SYYS_* aVS Hb _QVO` S_ OU _SSR a\ ]b _QVO` S T_\Z aVS ISQSWcS_* O[R aVS
ISQSWcS_OU _SSR a\ ` SYYa\ aVS Hb _QVO` S_aVS Hb _QVO` SR 8 ` ` Sà (O` RSTW[SR W[aVS G_WU W[OY
Hb _QVO` S 8 U _SSZ S[a)7

9, KVS <b S <WYWU S[QS <OaS d O` SeaS[RSR a\ 8 ]_WY.- * /- /1* Pf d Of \TSZ OWYQ\__S` ]\[RS[QS
PSad SS[cXU GUSUYe Ualb Q] T Ed aSXQb Ualb b ^ [YSYĉ ab \[8 ]_WY5* /- /17

; , KVS <b S <WYWU S[QS <OaS d O` Tb _aVS_ SeaS[RSR a\ 8 ]_WY ./* /- /1* Pf d Of \T SZ OWY
S^ aaUb _ ^ ] T U] SU RUcf UU] cXU GUSUYe Ualb Q] T Ed aSXQb Ualb b ^ [YSYĉ ab ^ ] 8 ]_WY.- * /- /17

<, KVS G_WU W[OY Hb _QVO` S 8 U _SSZ S[a d O` OZ S[RSR Pf d Of \TO >W_̀ a 8 Z S[RZ S[a a\ aVS
Hb _QVO` S 8 U _SSZ S[aROaSR 8 ]_WY./* /- /1 a\* OZ \[U \aVS_aVW[U ` * OZ S[R aVS RSTW[WaW\[\T
j<b S <WYWU S[QS <OaSk a\ E Of .0* /- /1 %cXU j.GLM N) I CJBI CJNk&4

=, G[ E Of 3* /- /1* aVS Hb _QVO`S_lb b ^ [YSYĉ ab RSYWcS_SR a\ aVS ISQSWcS_ O M OWcS_ F\aWQS
Q\[TW_Z W[U aVS ` OaẀ TOQaW\[ \T aVS Hb _QVO` S_ d WaV aVS <b S <WYWU S[QS ]_\cWRSR T\_ W[
` b P` SQaW\[4,0(S)(W) \TaVS G_WU W[OYHb _QVO` S 8 U _SSZ S[a7



&

>, KVS <b S <WYWU S[QS <OaS d O` Tb _aVS_ SeaS[RSR a\ E Of .2* /- /1* Pf d Of \T SZ OWY
S^ aaUb _ ^ ] T U] SU RUcf UU] cXU GUSUYe Ualb Q] T Ed aSXQb Ualb b ^ [YSYĉ ab ^ ] B Qh + . ' , * , . 4

? , KVS G_WU W[OY Hb _QVO` S 8 U _SSZ S[a* O` OZ S[RSR Pf aVS >W_̀ a 8 Z S[RZ S[a* d O` Tb _aVS_
OZ S[RSR Pf d Of \TO JSQ\[R 8 Z S[RZ S[a a\ aVS Hb _QVO` S 8 U _SSZ S[a ROaSR E Of .2*
/- /1 a\* OZ \[U \aVS_ aVW[U ` ' Q\ U] T cXU T UVY] YcŶ ] ^ Vj8 d U 8 Y[YWU] SU 8 QcUk a\ B b [S .1*
/- /1 %cXU j8CAKJB ) I CJBI CJNk&4

@, KVS G_WU W[OYHb _QVO` S 8 U _SSZ S[a* O` OZ S[RSR Pf aVS >W_̀ a8 Z S[RZ S[aO[R aVS JSQ\[R
8 Z S[RZ S[a* d O` Tb _aVS_ OZ S[RSR Pf d Of \T O KVW_R 8 Z S[RZ S[a a\ aVS Hb _QVO` S
8 U _SSZ S[a ROaSR B b [S .1' , * , . ĉ ' Q\ ^ ] W ^ cXUa cXY] Wb ' Q\ U] T cXU T UVY] YcŶ ] ^ V j8 d U
8 Y[YWU] SU 8 QcUk ĉ ? d ] U /. ' , * , . %cXU j9FGLB ) I CJBI CJNk&4

A, KVS G_WU W[OY Hb _QVO` S 8 U _SSZ S[a* O` OZ S[RSR Pf aVS >W_̀ a 8 Z S[RZ S[a* aVS JSQ\[R
8 Z S[RZ S[a O[R aVS KVW_R 8 Z S[RZ S[a* d O` Tb _aVS_ OZ S[RSR Pf d Of \T O >\b _aV
8 Z S[RZ S[a a\ aVS Hb _QVO` S 8 U _SSZ S[a ROaSR B b [S /.* /- /1 a\* OZ \[U \aVS_ aVW[U ` *
Q\ U] T cXU T UVY] YcŶ ] ^ Vj8 d U 8 Y[YWU] SU 8 QcUk ĉ B b Yf /' , * , . %cXU j.KO LNF ) I CJBI CJNk&4

B , KVS G_WU W[OY Hb _QVO` S 8 U _SSZ S[a* O` OZ S[RSR Pf aVS >W_̀ a 8 Z S[RZ S[a* aVS JSQ\[R
8 Z S[RZ S[a* aVS KVW_R 8 Z S[RZ S[aO[R aVS >\b _aV 8 Z S[RZ S[a* d O` Tb _aVS_OZ S[RSR Pf
d Of \TO >WTaV 8 Z S[RZ S[aa\ aVS Hb _QVO`S 8 U _SSZ S[aROaSR B b [S /5* /- /1 a\* OZ \[U
^ cXUa cXY] Wb ' Q\ U] T cXU T UVY] YcŶ ] ^ V j8 d U 8 Y[YWU] SU 8 QcUk ĉ B b Yf /0' , * , . %cXU j.GDNF
) I CJBI CJNk&4

C , KVS <b S <WYWU S[QS <OaS d O` Tb _aVS_ SeaS[RSR a\ B b Yf /3* /- /1* Pf d Of \T SZ OWY
S^ aaUb _ ^ ] T U] SU RUcf UU] cXU GUSUYe Ualb Q] T Ed aSXQb Ualb b ^ [YSYĉ ab ^ ] ? d [h , , ' , * , . 4

D, KVS G_WU W[OYHb _QVO` S 8 U _SSZ S[a* O` OZ S[RSR Pf aVS >W_̀ a8 Z S[RZ S[a* aVS [\aWQS` O[R
SeaS[̀ W\[̀ _STS__SR a\ OP\cS* aVS JSQ\[R 8 Z S[RZ S[a* aVS KVW_R 8 Z S[RZ S[a* aVS >\b _aV
8 Z S[RZ S[a O[R aVS >WTaV 8 Z S[RZ S[a' Yb XUaUY] QVcUa aUVUaaUT c^ Qb cXU j6O LAF@ M C
) E LCCI CJNk4 O[R

E , KVS Hb _QVO` S_O[R aVS ISQSWcS_d Ẁ V a\ Tb _aVS_OZ S[R aVS Hb _QVO` S 8 U _SSZ S[a\[aVS
aS_Z ` ` Sa\b aVS_SW[,

45< 90-7-.57- 9018 ) 3 -4,3 -49 < 194-88-8 aVOaW[Q\[̀ WRS_OaW\[\TaVS ` b Z \TKS[
<\YYO_̀ (' .- ,- - ) ]OWR Pf aVS Hb _QVO` S_ a\ aVS JSYYS_ O[R T\_ \aVS_ U \\R O[R cOYb OPYS
Q\[̀ WRS_OaW\[* aVS _SQSW]aO[R ` b TTWQWS[Qf \Td VWQV O_S VS_SPf OQX [\d YSRU SR* aVS ]O_aWS` VS_SPf
Q\cS[O[aO[R OU _SS O` T\YY\d ` 6

., KVS _SQWaOỲ VS_SW[O_S a_b S O[R Q\__SQaW[ScS_f _S`]SQa* Z Of PS _SYWSR b ]\[Pf aVS ]O_aWS`
XUaUc^ %cXU j6@ LNGCM k& O` ` aOaSZ S[à \TTOQaO[R T\_Z O[W[aSU _OY]O_a\TaVẀ 8 Z S[RZ S[a,
KVS HO_aWS` ` VOYY[\a O` ` S_a O[f TOQà Q\[a_O_f a\ aVS ` aOaSZ S[à \TTOQa ` Sa \b a W[aVS
_SQWaOỲ VS_SW[,

/, L[YS` ` \aVS_d Ẁ S RSTW[SR VS_SW[* OYYQO]WaOYWgSR aS_Z ` b ` SR Pb a[\aRSTW[SR VS_SW[` VOYY
VOcS aVS _S` ]SQaWcS Z SO[W[U ` U WcS[a\ aVSZ W[aVS Hb _QVO` S 8 U _SSZ S[a* O` OZ S[RSR
VS_SPf,



'

0, IXU T UVY] YcŶ ] ^ Vj8 d U 8 Y[YWU] SU 8 QcUk Y] b UScŶ ] + )+ ^ VcXU Ed aSXQb U 5 WaUU\ U] c Yb XUaURh
RSYSaSR W[Wà S[aW_Saf O[R _S]YOQSR d WaV &j8 d U 8 Y[YWU] SU 8 QcUk Z SO[̀ >_WROf* 8 b U b ` a0- *
/- /17&,

1, JSQaW\[+ - )+ %/ & ^ VcXU Ed aSXQb U 5 WaUU\ U] c Yb XUaURh Q\ U] T UT Rh aU_ [QSY] W jJS]aSZ PS_
- * ' , * , . k ^ ] cXU b US^ ] T [Y] U f YcXjGQa\PS_0.' , * , . k)

2, =eQS]a O` OZ S[RSR O[R ` b ]]YSZ S[aSR Pf aVẀ 8 Z S[RZ S[a* OYY \T aVS aS_Z ` \T aVS
Hb _QVO` S 8 U _SSZ S[a O_S VS_SPf Q\[TW_Z SR W[ OYY _S` ]SQà * ` VOYY \aVS_d Ẁ S _SZ OW[
b [OZ S[RSR (SeQS]a O` Z Of PS _S^b W_SR a\ WZ ]YSZ S[a aVẀ 8 Z S[RZ S[a)* O[R ` VOYY
Q\[aW[b S W[Tb YYT\_QS O[R STTSQa* d WaV aWZ S _SZ OW[W[U \TaVS S` ` S[QS, KVẀ 8 Z S[RZ S[a
OZ S[R` O[R ` b ]]YSZ S[à aVS Hb _QVO`S 8 U _SSZ S[aO[R aVS Hb _QVO` S 8 U _SSZ S[aO[R aVẀ
8 Z S[RZ S[a` VOYYPS _SOR O[R Q\[̀ a_b SR O` \[S S[aW_S OU _SSZ S[a* \Td VWQV aVS Hb _QVO` S
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IN WITNESS WHEREOF the parties hereto have executed this Amendment as of the day and 
year first written above.

KSV RESTRUCTURING INC., solely in its
Capacity as the Court appointed receiver and 
manager of the Property, and not in its personal 
capacity or in any other capacity

Per:
Name:  
Title:     

I have authority to bind the Corporation.

GENESIS MORTGAGE INVESTMENT
CORPORATION, IN TRUST

Per:
Name:  
Title:     

I have authority to bind the Corporation.

ELM ACQUISITIONS CORP., IN TRUST

Per:
Name:  
Title:     

I have authority to bind the Corporation.

DORR CAPITAL CORPORATION, IN TRUST

Per:
Name:  
Title:     

I have authority to bind the Corporation.

Docusign Envelope ID: 2D11DEA8-CF25-4A78-9A8A-51AB80315EF4

Elliot Steiner, ASO
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WAIVER AND EIGHTH AMENDMENT TO THE AGREEMENT OF PURCHASE AND SALE 

THIS WAIVER AND AMENDMENT is made as of the 23rd day of September, 2024. 

BETWEEN: 

KSV RESTRUCTURING INC., 
solely in its capacity as the Court-appointed receiver and 

manager of the real property described in Schedule “A” of the 
Purchase Agreement (as hereinafter defined) and all the other 
assets, undertakings and properties of 1776411 Ontario Ltd. 
and 1333 Weber Street Kitchener LP, and not in its personal 

capacity or in any other capacity 
 

(the “Receiver”) 
 

OF THE FIRST PART; 

- and - 

GENESIS MORTGAGE INVESTMENT CORPORATION, 
ELM ACQUISITIONS CORP. and DORR CAPITAL 

CORPORATION, 
collectively in trust for a corporation to be incorporated 

 
(the “Purchaser”) 

OF THE SECOND PART. 

WHEREAS: 

A. Pursuant to an Agreement of Purchase and Sale dated and accepted March 4, 2024 (the 
“Original Purchase Agreement”) made between the Purchaser, as purchaser, and the 
Receiver, as seller, the Purchaser agreed to purchase from the Receiver, and the 
Receiver agreed to sell to the Purchaser the Purchased Assets (as defined in the Original 
Purchase Agreement); 

B. The Due Diligence Date was extended to April 10, 2024, by way of email correspondence 
between the Receiver’s and Purchaser’s solicitors on April 8, 2024; 

C. The Due Diligence Date was further extended to April 12, 2024, by way of email 
correspondence between the Receiver’s and Purchaser’s solicitors on April 10, 2024; 

D. The Original Purchase Agreement was amended by way of a First Amendment to the 
Purchase Agreement dated April 12, 2024 to, among other things, amend the definition of 
“Due Diligence Date” to May 13, 2024 (the “First Amendment”);  

E. On May 6, 2024, the Purchaser’s solicitors delivered to the Receiver a Waiver Notice 
confirming the satisfaction of the Purchaser with the Due Diligence provided for in 
subsection 7.3(e)(i) of the Original Purchase Agreement; 
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F. The Due Diligence Date was further extended to May 15, 2024, by way of email 
correspondence between the Receiver’s and Purchaser’s solicitors on May 14, 2024; 

G. The Original Purchase Agreement, as amended by the First Amendment, was further 
amended by way of a Second Amendment to the Purchase Agreement dated May 15, 
2024 to, among other things, amend the definition of “Due Diligence Date” to June 14, 
2024 (the “Second Amendment”);  

H. The Original Purchase Agreement, as amended by the First Amendment and the Second 
Amendment, was further amended by way of a Third Amendment to the Purchase 
Agreement dated June 14, 2024 to, among other things, amend the definition of “Due 
Diligence Date” to June 24, 2024 (the “Third Amendment”); 

I. The Original Purchase Agreement, as amended by the First Amendment, the Second 
Amendment and the Third Amendment, was further amended by way of a Fourth 
Amendment to the Purchase Agreement dated June 21, 2024 to, among other things, 
amend the definition of “Due Diligence Date” to July 2, 2024 (the “Fourth Amendment”); 

J. The Original Purchase Agreement, as amended by the First Amendment, the Second 
Amendment, the Third Amendment and the Fourth Amendment, was further amended by 
way of a Fifth Amendment to the Purchase Agreement dated June 28, 2024 to, among 
other things, amend the definition of “Due Diligence Date” to July 23, 2024 (the “Fifth 
Amendment”); 

K. The Due Diligence Date was further extended to July 26, 2024, by way of email 
correspondence between the Receiver’s and Purchaser’s solicitors on July 22, 2024; 

L. The Original Purchase Agreement, as amended by the First Amendment, the Second 
Amendment, the Third Amendment, the Fourth Amendment and the Fifth Amendment, 
was further amended by way of a Sixth Amendment to the Purchase Agreement dated 
July 25, 2024 to, among other things, amend the definition of “Due Diligence Date” to 
August 30, 2024 (the “Sixth Amendment”); 

M. The Original Purchase Agreement, as amended by the First Amendment, the Second 
Amendment, the Third Amendment, the Fourth Amendment, the Fifth Amendment, and 
the Sixth Amendment was further amended by way of a Seventh Amendment to the 
Purchase Agreement dated August 30, 2024 to, among other things, amend the definition 
of "Due Diligence Date" to September 9, 2024 (the "Seventh Amendment"); 

N. The Due Diligence Date was further extended to September 10, 2024, by way of email 
correspondence between the Receiver's and Purchaser's solicitors on September 9, 2024; 

O. The Due Diligence Date was further extended to September 12, 2024, by way of email 
correspondence between the Receiver's and Purchaser's solicitors on September 10, 
2024; 

P. The Due Diligence Date was further extended to September 17, 2024, by way of email 
correspondence between the Receiver and Purchaser's solicitor on September 12, 2024; 
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Q. The Due Diligence Date was further extended to September 18, 2024, by way of email 
correspondence between the Receiver's and Purchaser's solicitors on September 17, 
2024; 

R. The Due Diligence Date was further extended to September 19, 2024, by way of email 
correspondence between the Receiver's and Purchaser's solicitors on September 18, 
2024; 

S. The Due Diligence Date was further extended to September 20, 2024, by way of email 
correspondence between the Receiver's and Purchaser's solicitors on September 19, 
2024; 

T. The Due Diligence Date was further extended to September 23, 2024, by way of email 
correspondence between the Receiver's and Purchaser's solicitors on September 20, 
2024; 

U. The Original Purchase Agreement, as amended by the First Amendment, the notices and 
extensions referred to above, the Second Amendment, the Third Amendment, the Fourth 
Amendment, the Fifth Amendment, the Sixth Amendment, and the Seventh Amendment 
is hereinafter referred to as the “Purchase Agreement”; and 

V. The Purchaser wished to waive the conditions in its favour as set forth in Section 7.3(e) of 
the Purchase Agreement, and the Receiver and the Purchaser wish to further amend the 
Purchase Agreement on the terms set out herein. 

NOW THEREFORE THIS AMENDMENT WITNESSES that in consideration of the sum of Ten 
Dollars ($10.00) paid by the Purchaser to the Seller and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereby 
covenant and agree as follows: 

1. The recitals herein are true and correct in every respect, may be relied upon by the parties 
hereto (the “Parties”) as statements of fact and form an integral part of this Waiver and 
Amendment.  The Parties shall not assert any facts contrary to the statements of fact set 
out in the recitals herein. 

2. Unless otherwise defined herein, all capitalized terms used but not defined herein shall 
have the respective meanings given to them in the Purchase Agreement, as amended 
hereby.  

3. The Purchaser hereby confirms that the conditions in favour of the Purchaser contained 
in Section 7.3(e) of the Purchase Agreement, which conditions are for the exclusive benefit 
of the Purchaser, have been satisfied, and, for greater certainty, the Purchaser hereby 
waives all such conditions. 

4. The definition of "Closing Date" in section 1.1 of the Purchase Agreement is hereby 
deleted in its entirety and replaced with: "means October 10, 2024, as such date may be 
extended by written notice from the Purchaser from time to time, in the Purchaser's sole 
and unfettered discretion, which date shall in no case be later than October 30, 2024;" 

5. The definition of “Existing Agreements of Purchase and Sale” in section 1.1 of the 
Purchase Agreement is hereby deleted in its entirety and replaced with "“Existing 
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Agreements of Purchase and Sale” means all existing agreements of Purchase and Sale 
with respect to the purchase of condominium units within Tower A and Tower C of the 
Project;". 

6. Part (e) of the definition of "Excluded Assets" in section 1.1 of the Purchase Agreement is 
hereby deleted in its entirety and replaced with "(e) all Contracts, save and except for 
those with public utilities or Governmental Authorities and any other Contracts that the 
Purchaser may advise the Receiver it wishes to assume in advance of Closing;". 

7. Part (g) of the definition of “Excluded Assets” in section 1.1 of the Purchase Agreement is 
hereby deleted in its entirety and replaced with "(g) the existing agreements of purchase 
and sale with respect to the purchase of condominium units within Tower B in the Project 
and any moneys paid to the Receivership Respondents or on their behalf as a deposit or 
on account of a purchase of a condominium units to be constructed in the Tower B of the 
Project;" 

8. The following is added as a new subsection 4.5(4) of the Purchase Agreement: 

"(4)   Notwithstanding anything to the contrary contained in this Article 4, all monies held 
by the Receiver at the end of the receivership, which for greater certainty shall be net of 
any funds required by the Receiver for receivership costs, shall be held in trust for the 
Purchaser, endorsed (without recourse) in favour of the Purchaser and the Receiver is 
hereby irrevocably directed to pay any such amount, when determined, to Bennett Jones 
LLP, the Purchaser's solicitor, in trust, in accordance with the wire instructions attached 
hereto as Schedule "D"." 

Schedule “A” attached hereto is added as Schedule “D” to the Purchase Agreement". 

9. The following is added as a new section 4.7 of the Purchase Agreement:  

"4.7 Input Tax Credits 

Notwithstanding anything to the contrary contained in this Article 4, if at any time following 
Closing, the Receiver receives payment of or credit on account of any input tax credits 
relating to any component of the Purchase Price paid on Closing, it shall hold any such 
amount in trust for the Purchaser, endorse such amount (without recourse) in favour of 
the Purchaser and the Receiver is hereby irrevocably directed to pay any such amount 
from time to time to Bennett Jones LLP, the Purchaser's solicitor, in trust, in accordance 
with the wire instructions attached hereto as Schedule "A".  The Receiver further 
covenants and agrees to keep the Purchaser informed of any new information regarding 
such input tax credits, and in any event to provide the Purchaser with updated information 
relating to same within a reasonable period of time following request by the Purchaser. 
This Section 4.7 shall not merge but shall survive the completion of the Transaction." 

10. The following is added as a new subsection 13.1(7): 

(7) automatically, should Closing not have occurred on or prior to October 30, 2024. 

11. For the purposes of item (f) in the current definition of "Excluded Assets" in section 1.1 of 
the Purchase Agreement, the Purchaser hereby confirms that none of the Existing 
Agreements of Purchase and Sale in respect of Tower A and Tower C shall constitute 
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Excluded Assets, provided, however, that the foregoing confirmation is subject to the 
Approval and Vesting Order approving the Purchaser's post-Closing sales plan for the 
Agreements of Purchase and Sale in respect of Tower A (attached hereto as Schedule 
"B") including, without limitation, the delayed disclaimer of any or all of such Agreements 
of Purchase and Sale, in each case in accordance with the terms of the Approval and 
Vesting Order, and each of the parties hereto hereby acknowledges and confirms same. 

12. Except as amended and supplemented by this Waiver and Amendment, all of the terms 
of the Purchase Agreement are hereby confirmed in all respects, shall otherwise remain 
unamended (except as may be required to implement this Waiver and Amendment), and 
shall continue in full force and effect, with time remaining of the essence.  This Waiver and 
Amendment amends and supplements the Purchase Agreement and the Purchase 
Agreement and this Waiver and Amendment shall be read and construed as one entire 
agreement, of which the Purchase Agreement and this Waiver and Amendment are 
integral parts thereof. 

13. This Waiver and Amendment may be executed in counterparts, each of which when so 
executed shall be deemed to be an original and which counterparts together shall 
constitute one and the same instrument.  The parties agree that the execution and delivery 
of this Waiver and Amendment by facsimile or electronic transmission in PDF format, 
including through DocuSign’s digital platform, shall be binding upon the party delivering 
same, and may be relied upon by the party receiving same, as if it were an originally 
executed document. 

[Remainder of Page has been Intentionally Left Blank – Signature Page Follows] 
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IN WITNESS WHEREOF the parties hereto have executed this Amendment as of the day and 
year first written above. 

KSV RESTRUCTURING INC., solely in its 
Capacity as the Court appointed receiver and 
manager of the Property, and not in its personal 
capacity or in any other capacity 

Per: 
Name:  
Title: 

I have authority to bind the Corporation. 

GENESIS MORTGAGE INVESTMENT 
CORPORATION, IN TRUST 

Per: 
Name:  
Title: 

I have authority to bind the Corporation. 

ELM ACQUISITIONS CORP., IN TRUST 

Per: 
Name:  
Title: 

I have authority to bind the Corporation. 

DORR CAPITAL CORPORATION, IN TRUST 

Per: 
Name:  
Title: 

I have authority to bind the Corporation. 

%ULDQ�'RUU
3UHVLGHQW�	�&(2
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SCHEDULE "B" 

Tower A Sales Plan 

1. All existing Tower A purchasers will be offered to keep their units with a 24% purchase 

price increase. 

2. Within the 4 month period following Closing, and in accordance with the new financing 

requirements, existing Tower A purchasers will be approached in stages so that at most 

40 existing purchase agreements are terminated at any time. 

3. Where an existing Tower A purchaser accepts the increased purchase price,  he/she will 

be required to enter into a new agreement of purchase and sale, old purchase agreement 

will be cancelled with old deposits assigned and directed to the new owner in satisfaction 

of the new deposits pursuant to the terms of the new agreement of purchase and sale.  

4. The new agreement of purchase and sale will include new dates, condominium 

documents, budgets, etc. and will not include any upgrades, incentives, promotions, etc. 

that may have been included or added to the old purchase agreement entered with the 

previous ownership group. Statutory rescission periods shall apply to all new agreements 

of purchase and sale. 

5. If an existing Tower A purchaser does not agree to pay the increased purchase price, its 

agreement will be disclaimed pursuant to the Approval and Vesting Order (without the 

need to return to Court) and re-marketed, first to purchasers in Tower B and Tower C and 

then to the public.  

6. Existing Tower B and C purchasers will have a right of first refusal to disclaimed Tower 

A units at the same price they contracted to pay for the equivalent unit in Tower B or 

Tower C, based on availability, provided that the purchase price increase for any such 

Tower A unit will not be more than 24% of the original purchase price.  

7. Incentives of $5,000-15,000 may be offered to unit purchasers, based on market 

standards, in each case at the discretion of the new owner.  

8. If, for any unit, the Tower A, B and C purchasers have refused their offers then the unit 

will be re-marketed to the public 
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Q``_Ŷ dUT bUSUYfUbQ T̂ ] Q Q̂W Ub_V dXU bUQ\`b_`Ubdi TUcSbYRUT Ŷ HSXUTe \U
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QccUdc' e T̂UbdQ[ Ŷ W c Q T̂ `b_`UbdYUc _V ,221/,, F d̂QbY_ CdT) Q T̂ ,...
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Ge bSXQcU 7W bUU] U d̂)

#=4



K HC<> 7CO+ 23001O+ + + + -O.4,-,/..f,

( - (
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bUQc_ Q̂R\i ÛSUccQbi _b Q``b_`bYQdU Ŷ S_^̂ USdY_^ g YdX dXYc 7W bUU] U d̂ Q T̂ Q\\ dbQ ĉQSdY_ ĉ
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9Q`QSYdi Qc dXU 9_e bdQ``_Ŷ dUT bUSUYfUbQ T̂ ] Q Q̂W Ub
_V dXU Gb_`Ubdi' Q T̂ _̂d Ŷ Ydc `U`Ubc_ Q̂\SQ`QSYdi _bŶ
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Court File No. CV-23-00706813-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE 

JUSTICE KIMMEL

)

)

)

TUESDAY, THE 8th

DAY OF OCTOBER, 2024

B E T W E E N :

GENESIS MORTGAGE INVESTMENT CORPORATION

Applicant
- and -

1776411 ONTARIO LTD. and 1333 WEBER STREET KITCHENER LP

Respondents

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED

APPROVAL AND VESTING ORDER

THIS MOTION, made by KSV Restructuring Inc., in its capacity as the Court-appointed 

receiver and manager (in such capacity, the “Receiver”), without security, of the real property 

listed on Schedule “B” of the Sale Agreement (as defined below) (the “Real Property”) and all 

the other assets, undertakings and properties of each of the Respondents (collectively, the 

“Debtors”), and all proceeds thereof (together with the Real Property, the “Property”), for an 

order, inter alia, (i) approving the sale transaction (the “Transaction”) contemplated by an 

agreement of purchase and sale between the Receiver, as vendor, and Genesis Mortgage 
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Investment Corporation, Elm Acquisitions Corp., and Dorr Capital Corporation, (collectively, the 

“Purchaser”), as purchaser, dated March 4, 2024, as amended (the “Sale Agreement”), as 

assigned to GFD 1333W Limited Partnership on October 7, 2024, and vesting in 1333W Lands 

Ltd. (the "Assignee") the Respondents' right, title and interest in and to the Purchased Assets (as 

defined in the Sale Agreement), (ii) authorizing and directing the Receiver to terminate and 

disclaim certain of the of the existing agreements of purchase and sale with respect to the purchase 

of condominium units, (iii) approving a deposit return protocol (the “Deposit Return Protocol”) 

for deposits paid by condominium purchasers who have their existing agreements of purchase and 

sale with respect to the purchase of condominium units disclaimed or terminated, and (iv) sealing 

the summary of offers attached as Confidential Appendix ”1” to the Second Report of the Receiver 

dated September 27, 2024 (the “Second Report”),  was heard this day by judicial videoconference 

via Zoom. 

ON READING the Second Report of the Receiver, and the appendices thereto, the 

Supplement to the Second Report of the Receiver dated October 4, 2024 (the “Supplementary 

Second Report”), and the appendices thereto, and on hearing the submissions of counsel for the 

Receiver, the Applicant, Westmount Guarantee Services Inc., CMLS Financial Ltd., and such 

other parties that appear on the counsel slip,  no one appearing for any other person, although 

properly served as appears from the affidavit of Chad Kopach sworn September 30, 2024, filed, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Receiver’s Notice of Motion 

dated September 27, 2024 (the “NOM”), the related motion material filed in support of that NOM, 

including the Receiver’s Motion Record, Volume 1 dated September 27, 2024, and the Receiver’s 
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Motion Record, Volume 2 (Confidential Appendix) dated September 27, 2024 (collectively, the 

“Motion Material”), be and is hereby abridged, that service of the NOM and the Motion Material 

is hereby validated, and that further service thereof is hereby dispensed with. 

APPROVAL AND VESTING 

2. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Sale Agreement by the Receiver is hereby authorized and approved, with 

such minor amendments as the Receiver may deem necessary.  The Receiver is hereby authorized 

and directed to take such additional steps and execute such additional documents as may be 

necessary or desirable for the completion of the Transaction and for the conveyance of the 

Purchased Assets to the Assignee. 

3. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Assignee substantially in the form attached as Schedule “A” hereto (the 

"Receiver's Certificate"), all of the Debtor’s right, title and interest in and to Purchased Assets 

described in the Sale Agreement, including, without limitation, the Real Property listed on 

Schedule “B” hereto, shall vest absolutely in the Assignee, free and clear of and from any and all 

security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or 

deemed trusts (whether contractual, constructive, statutory, or otherwise), liens, executions, levies, 

charges, or other financial or monetary claims, whether or not they have attached or been perfected, 

registered or filed and whether secured, unsecured or otherwise (collectively, the "Claims") 

including, without limiting the generality of the foregoing: (i) any encumbrances or charges 

created by the Order of The Honourable Justice Cavanagh made on October 12, 2023; (ii) all 

charges, security interests or claims evidenced by registrations pursuant to the Personal Property 
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Security Act (Ontario) or any other personal property registry system; (iii) all mortgages, pledges, 

charges, liens, debentures, trust deeds, assignments by way of security, security interests, 

conditional sales contracts or other title retention agreements or similar interests or instruments 

charging, or creating a security interest in, the Purchased Assets or any part thereof or interest 

therein, and any agreements, leases, options, easements, rights of way, restrictions, executions, or 

other encumbrances (including notices or other registrations in respect of any of the foregoing) 

affecting legal or beneficial title to the Purchased Assets or any part thereof or interest therein, 

including but not limited to any of the foregoing which are registered on title to the Purchased 

Assets following the date hereof but prior to the registration in the Land Registry Office for the 

Land Titles Division of Waterloo (No. 58) of an Application for Vesting Order to which this Order 

is attached; (iv) all rights and claims of any condominium purchasers pursuant to any existing 

agreements of purchase and sale with respect to the purchase of condominium units which are 

terminated or disclaimed; and (v) those Claims listed on Schedule “C” hereto (all of which are 

collectively referred to as the "Encumbrances", which term shall not include the permitted 

encumbrances, easements and restrictive covenants listed on Schedule “D”) and, for greater 

certainty, this Court orders that all of the Encumbrances affecting or relating to the Purchased 

Assets are hereby expunged and discharged as against the Purchased Assets. 

3. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

Land Titles Division of Waterloo (No. 58) of an Application for Vesting Order in the form 

prescribed by the Land Titles Act and/or the Land Registration Reform Act, the Land Registrar is 

hereby directed to enter the Assignee as the owner of the subject Real Property identified in 
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Schedule “B” hereto in fee simple, and is hereby directed to delete and expunge from title to the 

Real Property all of the Claims listed in Schedule “C” hereto.

4. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead 

of the Purchased Assets, and that from and after the delivery of the Receiver's Certificate all Claims 

and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets with the 

same priority as they had with respect to the Purchased Assets immediately prior to the sale, as if 

the Purchased Assets had not been sold and remained in the possession or control of the person 

having that possession or control immediately prior to the sale.  

5. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of 

the Receiver’s Certificate, forthwith after delivery thereof.

6. THIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings; 

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of any of the Respondents and 

any bankruptcy order issued pursuant to any such applications; and 

(c) any assignment in bankruptcy made in respect of any of the Respondents,

the vesting of the Purchased Assets in the Assignee pursuant to this Order shall be binding on any 

trustee in bankruptcy that may be appointed in respect of any of the Debtors and shall not be void 

or voidable by creditors of any of the Debtors, nor shall it constitute nor be deemed to be a 

fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue or other 
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reviewable transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable 

federal or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct 

pursuant to any applicable federal or provincial legislation. 

TERMINATION AND DISCLAIMER OF AGREEMENTS OF PURCHASE AND SALE

7. THIS COURT ORDERS that the Receiver is hereby authorized, on or following closing 

of the Transaction, to terminate and disclaim all of the existing agreements of purchase and sale 

with respect to the purchase of condominium units within Tower B in the Project (as each term is 

defined in the Second Report) and, upon the delivery of the Receiver’s Certificate in accordance 

with this Order, any rights or claims thereunder or relating thereto are not continuing obligations 

effective against the Real Property or binding on the Assignee in any way whatsoever. 

8. THIS COURT ORDERS that the Receiver is hereby authorized, following closing of the 

Transaction, with notice to be provided by the Assignee to the Receiver within 120 days of the 

closing of the Transaction, to terminate and disclaim the existing agreements of purchase and sale 

with respect to the purchase of condominium units within Tower A (as defined in the Second 

Report) in the Project that are not being assumed by the Assignee, and upon the Receiver 

terminating and disclaiming such agreements of purchase and sale, any rights or claims thereunder 

or relating thereto shall not ne continuing obligations effective against the Real Property or binding 

on the Assignee in any way whatsoever. 

DEPOSIT RETURN PROTOCOL 

9. THIS COURT ORDERS that the Deposit Return Protocol attached as Appendix “A” to 

Supplementary Second Report dated October 4, 2024, be and same is hereby approved. 
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SEALING AND GENERAL 

10. THIS COURT ORDERS that the summary of offers received in the Sale Process and 

attached as Confidential Appendix “1” to the Second Report, shall be and are hereby sealed, kept 

confidential and shall not form part of the public record until the earlier of (a) 30 days following 

the closing of the Transaction, or (b) further Order of this Court.

11. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Receiver, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order.

12. THIS COURT ORDERS that this Order is effective from today’s date and is enforceable 

without the need for entry and filing. 

____________________________________



Schedule “A” – Form of Receiver’s Certificate

Court File No. CV-23-00706813-00CL

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 
 

B E T W E E N : 
 

GENESIS MORTGAGE INVESTMENT CORPORATION 
 

Applicant 
- and - 

 
 

1776411 ONTARIO LTD. and 1333 WEBER STREET KITCHENER LP 
 

Respondents 
 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

RECEIVER’S CERTIFICATE 

RECITALS 

I.Pursuant to an Order of The Honourable Mr. Justice Cavanagh of the Ontario Superior Court of 

Justice (Commercial List) (the “Court”) made on October 12, 2023, KSV Restructuring Inc. 

(“KSV”) was appointed as receiver and manager (in such capacity, the “Receiver”), without 

security, of the real property listed on Schedule “B” of the Sale Agreement (as defined below) (the 

“Real Property”) and all the other assets, undertakings and properties of each of the Respondents, 

and all proceeds thereof (together with the Real Property, the “Property”). 

II.Pursuant to an Order of the Court dated October 8, 2024, the Court approved the agreement of 

purchase and sale between the Receiver, as vendor, and Genesis Mortgage Investment 
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Corporation, Elm Acquisitions Corp., and Dorr Capital Corporation (collectively, the 

“Purchaser”), as purchaser, dated March 4, 2024, as amended (the “Sale Agreement”), and 

provided for the vesting in 1333W Lands Ltd. (the "Assignee") of the Purchased Assets (as defined 

in the Sale Agreement), which vesting is to be effective with respect to the Purchased Assets upon 

the delivery by the Receiver to the Purchaser of a certificate confirming: (i) the payment by the 

Purchaser of the purchase price for the Purchased Assets; (ii) that the conditions to closing as set 

out in the Sale Agreement have been satisfied or waived by the Receiver and the Purchaser; and 

(iii) the Transaction has been completed to the satisfaction of the Receiver. 

III.Unless otherwise indicated herein, terms with initial capitals have the meanings set out in the Sale 

Agreement. 

THE RECEIVER CERTIFIES the following: 

1. The Assignee has paid and the Receiver has received the purchase price for the Purchased 

Assets payable on the closing date pursuant to the Sale Agreement;

2. The conditions to closing as set out in the Sale Agreement have been satisfied or waived 

by the Receiver and the Purchaser; 

3. The Transaction has been completed to the satisfaction of the Receiver; and 

4. This Certificate was delivered by the Receiver at _____________ [TIME] on 

_______________ [DATE]. 
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KSV RESTRUCTURING INC., solely in its 
capacity as the Court-appointed receiver and 
manager, and not in its personal capacity or in any 
other capacity

 Per:  

 Name:  

  Title:  



Schedule “B” – Legal Description of the Property 

PIN 22590-0550 (LT) in LRO No. 58 
 
LOTS 29, 30, 31, 32, 33, 34, 45, 46, 47, 48, 49, 90 AND 91 AND PART LOTS 12, 13, 14, 15, 16, 
17, 43, 44, 86, 87, 89 AND 90, PLAN 322, AND LOT 127 STREETS AND LANES,  (BEING A 
LANE, PLAN 322, CLOSED BY BY-LAW AS IN 175368) AND PART LOT 126 STREETS 
AND LANES, (BEING PART OF HERMAN AVENUE, PLAN 322, CLOSED BY BY-LAW AS 
IN 175368) AND PART LOT 141 STREETS AND LANES, (BEING PART OF HERMAN 
AVENUE, PLAN 322, CLOSED BY BY-LAW AS IN 210008) AND PART LOT 173 STREETS 
AND LANES, (BEING PART OF WEBER STREET, PLAN 322 (RENAMED SUNNYSIDE 
AVENUE) CLOSED BY BYLAW AS IN 270276), ALL BEING PARTS 1, 2 AND 3, PLAN 
58R-21405, SUBJECT TO AN EASEMENT AS IN 687124, SUBJECT TO AN EASEMENT IN 
GROSS OVER PART 3, PLAN 58R-21405 AS IN WR1306081, SUBJECT TO AN EASEMENT 
IN GROSS OVER PART 2, PLAN 58R-21405 AS IN WR1324371, SUBJECT TO AN 
EASEMENT AS IN WR1326075, CITY OF KITCHENER 

 

 



Schedule “C”- List of Encumbrances to be expunged and discharged 

1) Instrument No. WR508428 registered December 7, 2009 being a Notice Of Change Of 
 

2) Instrument No. WR1299640 registered November 24, 2020 being a Charge to and in 
favour of WESTMOUNT GUARANTEE SERVICES INC., in the original principal 
amount of $20,000,000;

3) Instrument No. WR1306083 registered Dec. 17, 2020 being a Postponement in favour of 
The Corporation of the City of Kitchener;

4) Instrument No. WR1324372 registered March 12, 2021 being a Postponement in favour 
of The Regional Municipality of Waterloo;

5) Instrument No. WR1367209 registered August 17, 2021 being a Charge to and in favour 
of CMLS Financial Ltd., Computershare Trust Company of Canada, and Genesis 
Mortgage Investment Corp., in the original principal amount of $82,000,000;

6) Instrument No. WR1367210 registered August 17, 2021, being a Notice of Assignment 
of Rents General in favour of CMLS Financial Ltd., Computershare Trust Company of 
Canada, and Genesis Mortgage Investment Corp.; 

7) Instrument No. WR1367215 registered August 17, 2021 being a Postponement in favour 
of CMLS Financial Ltd., Computershare Trust Company of Canada, and Genesis 
Mortgage Investment Corp.; 

8) Instrument No. WR1507433 being a Notice registered May 8, 2023 amending 
WR1299640; 

9) Instrument No. WR1507448 registered May 8, 2023 being a Charge to and in favour of 
Corfinancial Corp. in the original principal amount of $3,500,000;

10) Instrument No. WR1518428 registered July 6, 2023 is a Construction Lien from Gold 
Star Drywall Services Inc. in the claimed amount of $787,259.65. 

11) Instrument No. WR1518912 registered July 7, 2023 is a Construction Lien from Dean-
Lane Contractors Inc. in the claimed amount of $2,157,415. 

12) Instrument No. WR1519072 registered July 10, 2023 is a Construction Lien from 
Conestoga Roofing & Sheet Metal Ltd. in the claimed amount of $311,562. 

13) Instrument No. WR1521083 registered July 19, 2023 is a Construction Lien from 
Aluminum Window Designs Ltd. in the claimed amount of $1,662,600. 
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14) Instrument No. WR1521506 registered July 20, 2023 is a Construction Lien from 
Greentech Sealants Inc. in the claimed amount of $220,190. 

15) Instrument No. WR1521825 registered July 21, 2023 is a Construction Lien from Classic 
Tile Contractors Limited in the claimed amount of $591,923.

16) Instrument No. WR1522293 registered July 25, 2023 is a Construction Lien from 
Stubbe's Precast Commercial Ltd. and Stubbe's Precast Inc. in the claimed amount of 
$1,374,127.

17) Instrument No. WR1522297 registered July 25, 2023 is a Construction Lien from 
O'connor Electric Ltd. in the claimed amount of $344,955.

18) Instrument No. WR1525011 registered August 3, 2023 is a Construction Lien from 
Oxford Builders Supplies Inc. in the claimed amount of $135,600.

19) Instrument No. WR1525014 registered August 3, 2023 is a Construction Lien from 
Oxford Builders Supplies Inc. in the claimed amount of $66,912. 

20) Instrument No. WR1525022 registered August 3, 2023 is a Construction Lien from 
Oxford Builders Supplies Inc. in the claimed amount of $364,425. 

21) Instrument No. WR1525872 registered August 9, 2023 is a Construction Lien from 
Pearson Metal Inc. in the claimed amount of $647,217. 

22) Instrument No. WR1525921 registered August 9, 2023 is a Construction Lien from HGL 
Electrical in the claimed amount of $3,123,088. 

23) Instrument No. WR1527801 registered August 17, 2023 is a Construction Lien from 
Matthews Equipment Limited in the claimed amount of $85,018. 

24) Instrument No. WR1530052 registered August 29, 2023 is a Construction Lien from 
ABA Architects Inc. in the claimed amount of $432,315.

25) Instrument No. WR1530175 registered August 29, 2023 is a Construction Lien from 
Oxford Builders Supplies Inc. in the claimed amount of $45,878. 

26) Instrument No. WR1530179 registered August 29, 2023 is a Construction Lien from 
Oxford Builders Supplies Inc. in the claimed amount of $143,133. 

27) Instrument No. WR1532157 registered September 6, 2023 is a Construction Lien from 
Gillam Urban Constructors Inc. in the claimed amount of $1,748,531. 

28) Instrument No. WR1532406 registered September 7, 2023 is a Certificate of Action from 
Stubbe's Precast Commercial Ltd. and Stubbe's Precast Inc. re Instrument No. 
WR1522293. 
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29) Instrument No. WR1533262 registered September 12, 2023 is a Construction Lien from 
O'connor Electric Ltd. in the claimed amount of $12,555. 

30) Instrument No. WR1534716 registered September 20, 2023 is a Certificate of Action 
from Pearson Metal Inc. re Instrument No. WR1525872.

31) Instrument No. WR1535931 registered September 27, 2023 is a Certificate of Action 
from Dean-Lane Contractors Inc. re Instrument No. WR1518912.

32) Instrument No. WR1536124 registered September 27, 2023 is a Certificate of Action 
from O'connor Electric Ltd. re Instrument No. WR1522297 and WR1533262.

33) Instrument No. WR1536918 registered September 29, 2023 is a Certificate of Action 
from Classic Tile Contractors Limited re Instrument No. WR1521825.

34) Instrument No. WR1537429 registered October 3, 2023 is a Construction Lien from 
Gillam Urban Constructors Inc. and Gillam Communities 1333 Weber Street Limited 
Partnership in the claimed amount of $2,467,563.

35) Instrument No. WR1537430 registered October 3, 2023 is a Construction Lien from 
Gillam Urban Constructors Inc. and Gillam Communities 1333 Weber Street Limited 
Partnership in the claimed amount of $873,036 

36) Instrument No. WR1537590 registered October 4, 2023 is a Certificate of Action from 
Oxford Builders Builders Supplies Inc. re Instrument No. WR1525011, WR1525014, 
WR1525022, WR1530179, WR1530175. 

37) Instrument No. WR1537739 registered October 5, 2023 is a Certificate of Action from 
Conestoga Roofing & Sheet Metal Ltd. re Instrument No. WR1519072. 

38) Instrument No. WR1537806 registered October 5, 2023 is a Certificate of Action from 
Aluminum Window Design Installations Inc. re Instrument No. WR1521083. 

39) Instrument No. WR1538280 registered October 10, 2023 is a Certificate of Action from 
ABA ARCHITECTS INC.re Instrument No. WR1530052. 

40) Instrument No. WR1538717 registered October 11, 2023 is a Notice of an Exclusive 
Listing Agreement made as of March 22, 2019 between 1776411 Ontario Ltd. and Rego 
Realty Inc. 

41) Instrument No. WR1538754 registered October 12, 2023 is a Certificate of Action from 
Gold Star Drywall Services Inc. re Instrument No. WR1518428. 

42) Instrument No. WR1538821 registered October 12, 2023 is a Certificate of Action from 
Gillam Urban Constructors Inc. re Instrument No. WR1532157. 
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43) Instrument No. WR1538822 registered October 12, 2023 is a Certificate of Action from 
Gillam Urban Constructors Inc. And Gillam Communities 1333 Weber Street Limited 
Partnership re Instrument No. WR1537429.

44) Instrument No. WR1538823 registered October 12, 2023 is a Certificate of Action from 
Gillam Urban Constructors Inc. And Gillam Communities 1333 Weber Street Limited 
Partnership re Instrument No. WR1537430.

45) Instrument No. WR1543864 registered November 7, 2023 is an Application to Register 
Court Order from Ontario Superior Court Of Justice - Commercial List re appointing 
receiver KSV. 

46) Instrument No. WR1549167 registered December 5, 2023 is a Notice of Security Interest 
from Enercare Home and Commercial Services Limited Partnership, and Enercare Home 
and Commercial Services Inc. in the consideration of $1,225,341.72. 

47) Instrument No. WR1551094 registered December 15, 2023 is a Construction Lien from 
Troy Life & Fire Safety Ltd. in the claimed amount of $184,715. 

48) Instrument No. WR1551772 registered December 20, 2023 is a Notice of Security 
Interest from Metergy Solutions Inc. in the consideration of $3,621,837.

49) Instrument No. WR1562497 registered March 13, 2024 is a Certificate of Action from 
Troy Life & Fire Safety Ltd. re Instrument No. WR1551094. 



Schedule “D” - Permitted Encumbrances 

General

1. Any subsisting reservations, limitations, provisions and conditions contained in any 
original grants from the Crown of any land or interests therein. 

2. All Applicable Laws, including municipal, provincial or federal statutes, by laws, 
regulations or ordinances. 

3. Any rights of expropriation, access, use or any other right conferred or reserved by or in 
any statute of Canada or a Province of Canada. 

4. Any encumbrances filed by or at the request of the Purchaser or which are otherwise 
expressly approved by the Purchaser in writing. 

Specific 

5. Transfer Easement registered on August 20, 1980 in favour of the Hydro-Electric 
Commission of Kitchener-Wilmont as Instrument No. 687124. 

6. Notice (airport zoning regulations) registered on May 4, 2009 in favour of His Majesty the 
King in Right of Canada as Instrument No. WR459096. 

7. Transfer Easement registered on December 17, 2020 in favour of The Corporation of the 
City of Kitchener as Instrument No. WR1306081. 

8. Notice (encroachment agreement) registered on February 17, 2021 in favour of The 
Corporation of the city of Kitchener as Instrument No. WR1318720. 

9. Transfer Easement registered on March 12, 2021 in favour of The Regional Municipality 
of Waterloo as Instrument No. WR1324371. 

10. Transfer Easement registered on March 19, 2021 in favour of Rogers Communications Inc. 
as Instrument No. WR1326075. 

11. Notice (development agreement) registered on August 20, 2021 in favour of The 
Corporation of the City of Kitchener as Instrument No. WR1368206. 

12. Notice registered on August 20, 2021 in favour of The Corporation of the city of Kitchener 
as Instrument No. WR1368207. 

13. Application for Absolute Title registered on April 21, 2022 as Instrument No. WR1429995.

14. Notice (encroachment agreement) registered on May 5, 2022 in favour of The Corporation 
of the city of Kitchener as Instrument No. WR1434025. 

15. Notice registered on September 20, 2022 in favour of The Corporation of the City of 
Kitchener as Instrument No. WR1467608. 
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THIS IS EXHIBIT "H" 

REFERRED TO IN THE  

AFFIDAVIT OF  

MICHAEL YEUNG 

SWORN 

THE 8TH DAY OF MAY, 2026 

 

 

_       

A Commissioner for taking affidavits, etc. 

 

  



 

  

  

  

Joseph Blinick 
Partner 

Direct Line: 416.777.4828 

e-mail: blinickj@bennettjones.com  

 
 

 

 

February 4, 2026 

VIA EMAIL 

  

Trung Nguyen 

Simpsonwigle Law LLP 

Barristers & Solicitors 

1006 Skyview Dr., Suite 103 

Burlington, ON  L7P 0V1 

  

 

Trung: 

Re: Agreement of Purchase and Sale dated and accepted March 4, 2024 (as amended, the 

"APS"), between KSV Restructuring Inc., solely in its capacity as the Court-appointed 

receiver and manager of the real property and other assets, undertakings and 

properties of 1776411 Ontario Ltd. and 1333 Weber Street Kitchener LP, as vendor, 

and Genesis Mortgage Investment Corporation, Elm Acquisition Corp. and Dorr 

Capital Corporation, collectively in trust for 1333W Lands Ltd., as purchaser (the 

"Purchaser") 

  

We are writing in connection with the above-noted matter as counsel to the Purchaser.  Capitalized 

terms used but not otherwise defined in this letter have the meanings ascribed to them in the APS. 

Under both the APS and the Approval and Vesting Order of the Ontario Superior Court of Justice 

(Commercial List) issued October 8, 2024 (the "AVO"), the Purchaser acquired all right, title and 

interest in and to the Purchased Assets, which includes, among other things, the Property, the benefit 

of any prepaid expenses or deposits with any Person or Governmental Authority, and all Levies.  This 

includes, among other things, all enrolment fees paid to Tarion Warranty Corporation (the "Tarion 

Fee"). 

Notwithstanding that the Tarion Fee forms part of the Purchased Assets under the APS, which, 

pursuant to the APS and AVO, were vested absolutely in the Purchaser, we understand that your client, 

Werner Leuschner, has recently reached out to Tarion seeking to have the Tarion Fee paid to him or 

for his benefit.  Please be advised that Mr. Leuschner and parties affiliated with him have no 

entitlement to, and no interest in, the Tarion Fee.  Accordingly, Mr. Leuschner should immediately 

cease all communications with Tarion relating to the Tarion Fee.   

The Purchaser will be seeking payment of all Tarion Fee refunds directly from Tarion in accordance 

with the APS and the AVO. Should Mr. Leuschner attempt to interfere with this process in any manner, 



 

February 4, 2026 

Page 2 

  

 

the Purchaser will pursue all available remedies and will seek to hold him fully accountable for any 

and all costs incurred in addressing such improper and unauthorized conduct, which is contrary to the 

terms of both the APS and the AVO. 

The Purchaser reserves all of its rights and remedies, and nothing herein shall be construed as a 

limitation or waiver of same. 

Yours truly, 

BENNETT JONES LLP 

Joseph Blinick 

 

 

JB 
 

cc: Sean Zweig and Thomas Gray, Bennett Jones LLP 
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From: Tamina Ahmadi
To: Joseph Blinick
Cc: Sean Zweig; Thomas Gray; Eric Golden
Subject: RE: Elevate | Tarion Warranty Enrollment Fees for 1333 Weber Street East, Kitchener
Date: Friday, February 13, 2026 4:02:43 PM
Attachments: image001.png

image002.png
image053295.png

Hi Joseph,
 
We’ve had a chance to review the correspondence.
 
As this time, we have concluded that the entitlement to the enrolment fees remain
unclear to Tarion. Tarion may consider refunding the funds upon (1) receipt of written
confirmation via Statutory declaration that the project is being repurposed and will no
longer be developed as a Condominium and (2) upon receipt of a court order or an
agreement of the parties directing Tarion to pay the funds to such party.
In the absence of these items, Tarion reserves the right to hold the enrolments fees.  
 
Best regards,
 
 
Tamina Ahmadi (She/Her) ​​​​

Senior Manager, Underwriting
647-251-7956 | 1-877-982-7466 Ext. 4025
5160 Yonge Street, 7th Floor, Toronto, ON M2N 6L9
Tarion.com

This message, including any attachments, is meant only for the use of the intended recipient and may contain information that is
privileged.  The sender does not waive any privilege or related rights.  If the reader of this message is not the intended recipient, you are
hereby notified that any printing, copying, dissemination, distribution, or disclosure is strictly prohibited.   If you are not the intended
recipient or have received this message in error, please contact the sender immediately by reply e-mail and permanently delete this
message including any attachments, without reading it or making a copy.

From: Joseph Blinick <BlinickJ@bennettjones.com> 
Sent: Wednesday, February 4, 2026 2:31 PM
To: Tamina Ahmadi <tamina.ahmadi@tarion.com>
Cc: Sean Zweig <ZweigS@bennettjones.com>; Thomas Gray <GrayT@bennettjones.com>; Eric
Golden <egolden@blaney.com>
Subject: Elevate | Tarion Warranty Enrollment Fees for 1333 Weber Street East, Kitchener

 

CAUTION: This email originated from outside the organization. Please use caution
before clicking any links, opening attachments or following any instructions.

Dear Ms. Ahmadi:
 
Please see our attached correspondence with enclosures relating to the above-noted
matter.

mailto:tamina.ahmadi@tarion.com
mailto:BlinickJ@bennettjones.com
mailto:ZweigS@bennettjones.com
mailto:GrayT@bennettjones.com
mailto:egolden@blaney.com
tel:647-251-7956
fax:1-877-982-7466%20Ext.%204025
https://url.ca.m.mimecastprotect.com/s/o8SfClxwzxuXY9xNT1tgIzQ_gB?domain=tarion.com
https://url.ca.m.mimecastprotect.com/s/OHWNCmOxAOFWQ0zNtDupIRVrbA?domain=tarion.com


 
We would be pleased to discuss, and we look forward to hearing from you.
 
Thank you,
 
Joseph Blinick
Partner, Bennett Jones LLP
3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4

T. 416 777 4828 | F. 416 863 1716

 
BennettJones.com
 

 

 

The contents of this message may contain confidential and/or privileged subject matter.
If this message has been received in error, please contact the sender and delete all
copies. If you do not wish to receive future commercial electronic messages from
Bennett Jones, you can unsubscribe at the following link:
http://www.bennettjones.com/unsubscribe

tel:416%20777%204828
tel:416%20863%201716
https://url.ca.m.mimecastprotect.com/s/oV0ICjZrxZIRx68QI5imImwyhx?domain=bennettjones.com/
https://url.ca.m.mimecastprotect.com/s/oV0ICjZrxZIRx68QI5imImwyhx?domain=bennettjones.com/
https://url.ca.m.mimecastprotect.com/s/oV0ICjZrxZIRx68QI5imImwyhx?domain=bennettjones.com/
https://url.ca.m.mimecastprotect.com/s/ZAU9Ck8vy8T5JL9zf9slIG5_Te?domain=bennettjones.com
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COURT FILE NO.:
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Joseph Blinick Counsel for Genesis Mortgage
Investment Corp.

blinickj@bennettjones.com

For Defendant, Respondent, Responding Party:

Name of Person Appearing Name of Party Contact Info
Trung Nguyen Lawyer for Werner Leuschner,

Kamal Patel, Jaykam Developers
Limited and 1639993 Ontario Ltd

trungn@simpsonwigle.com

Matthew Greco Counsel for Dean-Lane
Contractors Inc

mgreco@pallettvalo.com

Josh Suttner Counsel for Equitable Bank, EQB
Inc. and Computershare Trust
Company of Canada.

jsuttner@airdberlis.com

Sam Babe Counsel for Aviva sbabe@blg.com
Mitch Vininsky Counsel for KSV, Receiver. mvininsky@ksvadvisory.com
Eric Golden egolden@blaney.com
Bevin Shores Counsel for CMLS Financial Ltd. bevin.shores@gowlingwlg.com
Gary Caplan  Counsel for Corfinancial Corp. gcaplan@limalaw.ca
Denise Bambrough  Counsel for the Sureties, Aviva

and Liberty
dbambrough@blg.com

ENDORSEMENT OF JUSTICE KIMMEL:

[1] The Receiver of Genesis Mortgage Investment Corporation ("Gentai") scheduled this case conference to
seek directions from the court about the prosecution and procedural management of four outstanding
proceedings that relate to the Project that is under receivership. There are two such actions in Kitchener and
two on the general civil list in Toronto issued by four different plaintiffs (two were issued before the
Receivership Order was made, and the two others were issued in April and November of 2025).

[2] The Project under receivership was in Kitchener.  It was recently sold under a credit bid to affiliates of some
of the secured lenders, in a transaction that closed after the Receiver obtained an approval and vesting order
of this court (“AVI”).

[3] The parties to these four actions appeared at this case conference and filed briefs in advance.  The four
actions are:

(a) Court File No. CV-23-00001279-0000 - Dean Lane Contractors Inc. v. 1776411 Ontario Ltd. et al,
commenced as a lien action in Kitchener.  The lien claims have been paid out and this action is now
limited to claims against one of the secured lenders, CORFinancial (the “Lien Claimant’s Action”).

(b) Court File No. CV-23-00706796-0000 - CORFinancial Corp. v. CMLS Financial Ltd. et al., an
action commenced on the general civil list in Toronto against Computershare, CMLS and Gentai, in
respect of claims that overlap with the claims asserted in the Liend Claimant’s Action against
CORFinancial (the “CORFinancial Action”).

Electronically filed/ Déposé par voie électronique : 15-Apr-2026 Superior Court of Justice - Toronto - Commercial List / Cour supérieure de justice Court File No./N° du dossier du greffe: CV-23-00706813-00CL
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(c) Court File No. CV-25-00000716-0000 - Werner Leuschner et al v. CMLS Financial Ltd. et al, a
claim commenced in Kitchener by the guarantors against the secured lenders (the “Guarantors’
Action”).

(d) Court File No. CV 25-00756158-0000 - Aviva Insurance Company of Canada et al v. the
Guarantors, in respect of their guarantees of the deposit amounts paid by the surety (Aviva) on the
hundreds of residential condominium units sold by the respondents (the “Surety Action”).

[4] The case conference covered a lot of ground over almost 90 minutes.

[5] The Receiver asked for the court’s guidance and directions about whether: a) there should be a timetable in
place for each of the four proceedings; b) all four proceedings should be transferred to, and case managed by
a single judge on, the Commercial List; and c) when and whether the Receiver may apply for its discharge
to extricate itself from the litigation.

[6] The applicant (one of the secured creditors, supported by the other secured creditors) maintains that each
action is, at its core, a dispute arising from the collapse of the same construction project and the same
financing arrangements that gave rise to these receivership proceedings. Each of the claims directly involve
the Loan, mortgage, and the related Forbearance Agreement. There is some overlap in the parties across all
the Related Actions.  The secured lenders are named parties in all of the actions except the Surety Action.

[7] The secured lenders agree that moving forward in a coordinated manner rather than in isolation across
different venues would serve the interests of justice and provide for an efficient use of judicial resources.
Given their connection to the receivership proceedings, their complexity, the nature of the underlying
transactions, and the significant amounts at issue, the secured lenders request that all four of these other
actions be transferred to, and be case managed on, the Commercial List.

[8] The Receiver supports this position, but its main objective is to have some certainty around the plan for how
these proceedings will move forward once the receivership is terminated, as it intends to seek a discharge
order in the foreseeable future.

[9] The Lien Claimant takes no position on whether its action should move to the Commercial List or continue
in Kitchener, it just does not want its action to be delayed or complicated by the other proceedings, since the
issues have been narrowed. CORFinancial is in favour of its action being transferred to the Commercial List
as long as the Lien Claimant’s Action also is transferred (one is derivative of the other).

[10] The guarantors want to proceed with their Guarantors’ Action in Kitchener.  Aviva wants to proceed
with its Surety Action on the regular civil list in Toronto.

[11] After considering the written briefs and oral submissions of counsel for the parties in these various
proceedings, the court directed that three of the four other actions be transferred and be informally case
managed by a judge sitting on the Commercial List in Toronto.  This direction does not apply to the Surety
Action, which is sufficiently distinct that it may continue on the regular civil list in Toronto.  I have signed
three orders today all dated April 14, 2026, transferring the Lien Claimant’s Action, the CORFinancial
Action and the Guarantors’ Acton to the Commercial List.

[12] This is not a consolidation motion and no order or direction consolidating or for hearing together has
been made.  There is sufficient overlap between the remaining three actions, all relating to the Project that is
in receivership, and the loan, guarantees, mortgage, forbearance agreement, and the events preceding the
appointment of the Receiver and potentially affected by the fallout of the receivership, that it makes sense
for the three other actions to be on the Commercial List, where the receivership proceeding currently is and
where any future contested bankruptcy application will likely end up, so that they can be informally case
managed together under the supervision, oversight and direction of an experienced Commercial List judge.

Electronically filed/ Déposé par voie électronique : 15-Apr-2026 Superior Court of Justice - Toronto - Commercial List / Cour supérieure de justice Court File No./N° du dossier du greffe: CV-23-00706813-00CL
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Directions can be provided regarding procedural steps and sequencing to streamline these proceedings,
which will be in the interests of all parties. The parties may schedule a case conference in all of the related
proceedings in due course to seek further procedural directions.  It likely will make sense for this to occur
after or at the same time as the Tarion Motion (discussed below).

[13] In the course of this case conference, various questions were raised regarding the application of the
existing stay of proceedings to any of these ongoing actions, and also regarding the possibility that there
might be an application brought for a bankruptcy order (that would impose a stay) in conjunction with, or
after, the discharge of the Receiver.  The scope of the stay imposed under the order appointing the Receiver
is essentially moot at this point given the Receiver’s stated intention to seek a discharge order.  The secured
lenders agreed to confirm within 30 days whether or not they intend to bring a bankruptcy application in
respect of any of the respondents or to seek a bankruptcy order in connection with the discharge of the
Receiver. If there is a question about the scope of any stay that arises in connection with any future
bankruptcy order, that can be addressed at a later time, if necessary.

[14] There was also some discussion at the case conference about whether the guarantees have been released
by virtue of the AVO and satisfaction of indebtedness arising from the sale proceeds (e.g., whether they
have any remaining shortfalls or obligations to be satisfied that are subject to the guarantees). The secured
lenders have also agreed to provide their respective positions within 30 days regarding whether they have
any claims that remain subject to the guarantees.  This could have implications for the continuing
Guarantors’ Action.

[15] In addition to the directions sought by the Receiver in connection with the other actions (above), in this
receivership proceeding, the Receiver:

(a) Seeks to schedule a motion to have the court determine competing claims to entitlement to
enrolment fees currently held by Tarion Warranty Corporation ("Tarion") pursuant to the terms of
the AVO (the “Tarion Motion”).  Tarion requires a court order before releasing these funds, although
it is not expected to take a position on this motion.

(b) Seeks to schedule a motion for the Receiver’s discharge and various ancillary relief (the “Discharge
Motion”).

[16] The Tarion Motion has been scheduled for a half-day in-person hearing on June 2, 20206, commencing
at 10:00 a.m.  The parties participating in this motion (expected to be the Guarantors and the purchaser
under the AVO, with the Receiver’s support) shall agree upon a time table for all pre-hearing steps for this
motion that will ensure that all materials (including a reply factum for the moving party if appropriate under
the Commercial List Practice Direction) shall have been served, filed and uploaded into the appropriate
hearing bundle in Case Center by no later than May 29, 2026 at 4:30 p.m.  As noted earlier, it is not
anticipated that Tarion will take a position on this motion. Its counsel was not in attendance at this case
conference. They shall be advised of the motion date.  If the date is problematic for Tarion and it wishes to
appear, participating counsel may attend a further scheduling conference so that a new date can be booked.

[17] The Receiver will consider whether it makes sense, and if there is sufficient time, to bring its motion for
discharge on June 2, 2026 or at a later time.  It shall only bring the motion on that date if it is in a position to
serve it sufficiently in advance of June 2 that all stakeholders will have a chance to respond, if so advised.

[18] This endorsement and the directions contained in it shall have the immediate effect of a court order.

Electronically filed/ Déposé par voie électronique : 15-Apr-2026 Superior Court of Justice - Toronto - Commercial List / Cour supérieure de justice Court File No./N° du dossier du greffe: CV-23-00706813-00CL
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Date: Apr 15, 2026 Jessica Kimmel

Electronically filed/ Déposé par voie électronique : 15-Apr-2026 Superior Court of Justice - Toronto - Commercial List / Cour supérieure de justice Court File No./N° du dossier du greffe: CV-23-00706813-00CL
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Trung Nguyen
P:    905.639.1052   x 235
E:    trung@simpsonwigle.com

 

From: Trung Nguyen
To: Joseph Blinick; Thomas Gray; Wenbo Sun
Cc: Vy Rodulfo
Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April 14, 2026 | Draft

Transfer Orders
Date: Tuesday, May 5, 2026 4:26:58 PM
Attachments: image001.png

image002.png
image003.png

Hi Joseph,
 
My clients remain of the view that the Tarion enrollment fees were not purchased assets
under the terms of either the APS or AVO. While they are prepared to argue a motion on
June 2, 2026, if necessary, their position is that a determination of entitlement at this
time is premature and should not be made until after the Guarantors Action and an
intended third-party claim against the secured creditors in the Surety Action is
determined.
 
My clients therefore propose that the Tarion enrollment fees be paid into court until such
time as the Court can adjudicate the above proceedings.
 
Please let me know how your clients wish to proceed.
 
Thank you,
 
 

 
 
From: Trung Nguyen <TrungN@simpsonwigle.com> 
Sent: May 4, 2026 6:53 PM
To: Joseph Blinick <BlinickJ@bennettjones.com>
Cc: Vy Rodulfo <VyR@simpsonwigle.com>; Thomas Gray <GrayT@bennettjones.com>; Wenbo Sun
<sunw@bennettjones.com>
Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
14, 2026 | Draft Transfer Orders

 
Joseph,
 

mailto:trung@simpsonwigle.com
https://url.ca.m.mimecastprotect.com/s/fOcLCBNZxNFRQ64Oczf5U2Akxl?domain=simpsonwigle.com/
mailto:TrungN@simpsonwigle.com
mailto:BlinickJ@bennettjones.com
mailto:GrayT@bennettjones.com
mailto:sunw@bennettjones.com
mailto:VyR@simpsonwigle.com


My apologies for the delay. I am speaking with my clients tomorrow afternoon and will
get back to you by 5 pm with my client’s position. Please give me until then before you
start preparing motion materials.
 
Thanks,
 

Trung Nguyen
P:    905.639.1052   x 235
E:    trung@simpsonwigle.com

 

 
 
From: Joseph Blinick <BlinickJ@bennettjones.com> 
Sent: May 4, 2026 6:28 PM
To: Trung Nguyen <TrungN@simpsonwigle.com>
Cc: Vy Rodulfo <VyR@simpsonwigle.com>; Thomas Gray <GrayT@bennettjones.com>; Wenbo Sun
<sunw@bennettjones.com>
Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
14, 2026 | Draft Transfer Orders

 
Trung, despite our repeated follow‑ups, and your repeated assurances that a response
would be forthcoming, we have yet to hear from you. Advising us of your clients' position
should not be difficult, and the continued lack of response is unacceptable.  With the
motion now returnable in less than a month, you have left us with no choice but to begin
preparing the motion materials. We will be seeking to hold your clients accountable for
all costs associated with the motion. 
 
Should you wish to discuss the motion (including a timetable for the exchange of
materials if your clients intend to oppose it), please let us know.  We're available.
 
Thanks,
 
Joseph Blinick, Partner, Bennett Jones LLP

T. 416 777 4828 | F. 416 863 1716

 
From: Joseph Blinick 
Sent: Wednesday, April 29, 2026 11:12 AM
To: 'Trung Nguyen' <TrungN@simpsonwigle.com>
Cc: Vy Rodulfo <VyR@simpsonwigle.com>; Thomas Gray <GrayT@bennettjones.com>; Wenbo Sun
<sunw@bennettjones.com>

mailto:trung@simpsonwigle.com
https://url.ca.m.mimecastprotect.com/s/fOcLCBNZxNFRQ64Oczf5U2Akxl?domain=simpsonwigle.com/
mailto:BlinickJ@bennettjones.com
mailto:TrungN@simpsonwigle.com
mailto:VyR@simpsonwigle.com
mailto:GrayT@bennettjones.com
mailto:sunw@bennettjones.com
tel:416%20777%204828
tel:416%20863%201716
mailto:TrungN@simpsonwigle.com
mailto:VyR@simpsonwigle.com
mailto:GrayT@bennettjones.com
mailto:sunw@bennettjones.com


Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
14, 2026 | Draft Transfer Orders

 
Trung – we continue to await your response as to whether your clients intend to oppose
the motion, which we had understood would be provided last Friday.  May we please
hear from you? 
 
 
Joseph Blinick, Partner, Bennett Jones LLP

T. 416 777 4828 | F. 416 863 1716

 
From: Trung Nguyen <TrungN@simpsonwigle.com> 
Sent: Thursday, April 23, 2026 2:16 PM
To: Joseph Blinick <BlinickJ@bennettjones.com>
Cc: Vy Rodulfo <VyR@simpsonwigle.com>; Thomas Gray <GrayT@bennettjones.com>; Wenbo Sun
<sunw@bennettjones.com>
Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
14, 2026 | Draft Transfer Orders

 
Thanks, Joseph.

Trung Nguyen
P:    905.639.1052   x 235
E:    trung@simpsonwigle.com

 

 
 
From: Joseph Blinick <BlinickJ@bennettjones.com> 
Sent: April 23, 2026 2:12 PM
To: Trung Nguyen <TrungN@simpsonwigle.com>
Cc: Vy Rodulfo <VyR@simpsonwigle.com>; Thomas Gray <GrayT@bennettjones.com>; Wenbo Sun
<sunw@bennettjones.com>
Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
14, 2026 | Draft Transfer Orders

 
Thanks Trung.  We will look forward to hearing from you tomorrow.  As for your question,
please refer to our prior correspondence, attached again here for your ease of reference.
 
Joseph Blinick, Partner, Bennett Jones LLP

T. 416 777 4828 | F. 416 863 1716

 
From: Trung Nguyen <TrungN@simpsonwigle.com> 
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Sent: Thursday, April 23, 2026 1:28 PM
To: Joseph Blinick <BlinickJ@bennettjones.com>
Cc: Vy Rodulfo <VyR@simpsonwigle.com>; Thomas Gray <GrayT@bennettjones.com>; Wenbo Sun
<sunw@bennettjones.com>
Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
14, 2026 | Draft Transfer Orders

 
Hi Joseph,
 
Apologies for the delay. We’ve got a filing deadline re the surety claim that we’ve been
focused on and will turn to this issue next. Will get back to you one way or the other by
tomorrow re if the motion is proceeding opposed.
 
Can you please remind me again, what is the language from the APS that you are relying
upon to say that the purchaser acquired the rights to the refunds? I recall it as part of our
discussions but cannot locate the email.
Thanks,
 

Trung Nguyen
P:    905.639.1052   x 235
E:    trung@simpsonwigle.com

 

 
 
From: Joseph Blinick <BlinickJ@bennettjones.com> 
Sent: April 23, 2026 1:19 PM
To: Trung Nguyen <TrungN@simpsonwigle.com>
Cc: Vy Rodulfo <VyR@simpsonwigle.com>; Thomas Gray <GrayT@bennettjones.com>; Wenbo Sun
<sunw@bennettjones.com>
Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
14, 2026 | Draft Transfer Orders

 
Trung,
 
Following up on this, again.  Please get back to us.
 
Thank you.
 
Yours truly,
 
Joseph Blinick, Partner, Bennett Jones LLP
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T. 416 777 4828 | F. 416 863 1716

 
From: Joseph Blinick 
Sent: Tuesday, April 21, 2026 3:07 PM
To: 'Trung Nguyen' <TrungN@simpsonwigle.com>
Cc: 'Vy Rodulfo' <VyR@simpsonwigle.com>; Thomas Gray <GrayT@bennettjones.com>; Wenbo Sun
<sunw@bennettjones.com>
Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
14, 2026 | Draft Transfer Orders

 
Trung, just following up on this as we have yet to hear from you despite our
understanding that you would be speaking with your client on April 15 and obtaining
instructions with respect to the motion concerning the Tarion enrolment fees.  May we
please hear from you?  To the extent your clients intend to continue opposing the Tarion
enrolment fees being paid to the Purchaser in accordance with the terms of the
Purchase Agreement and AVO, we will need to work out a timetable for the motion. 
 
We are available to discuss, and look forward to hearing from you.
 
Thanks,
 
Joseph Blinick, Partner, Bennett Jones LLP

T. 416 777 4828 | F. 416 863 1716

 
From: Joseph Blinick 
Sent: Tuesday, April 14, 2026 3:53 PM
To: 'Trung Nguyen' <TrungN@simpsonwigle.com>
Cc: Vy Rodulfo <VyR@simpsonwigle.com>
Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
14, 2026 | Draft Transfer Orders

 
Sounds good, Trung.  Thank you.  Speak soon.
 
 
Joseph Blinick, Partner, Bennett Jones LLP

T. 416 777 4828 | F. 416 863 1716

 
From: Trung Nguyen <TrungN@simpsonwigle.com> 
Sent: Tuesday, April 14, 2026 3:51 PM
To: Joseph Blinick <BlinickJ@bennettjones.com>
Cc: Vy Rodulfo <VyR@simpsonwigle.com>
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Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
14, 2026 | Draft Transfer Orders

 
Sounds good. I am speaking with my clients tomorrow and will get instructions and
revert.
 
Thanks, Joseph,

Trung Nguyen
P:    905.639.1052   x 235
E:    trung@simpsonwigle.com

 

 
 
From: Joseph Blinick <BlinickJ@bennettjones.com> 
Sent: April 14, 2026 3:49 PM
To: Trung Nguyen <TrungN@simpsonwigle.com>
Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
14, 2026 | Draft Transfer Orders

 
Thanks Trung.  We have revised accordingly and will submit the updated version to the
Court soon, subject to any other comments anyone may have on the orders.
 
Separately, we should discuss the Tarion enrolment fee motion and try to work out a
timetable for that when you have some time.  Let me know when works.
 
Thanks,
 
 
Joseph Blinick, Partner, Bennett Jones LLP

T. 416 777 4828 | F. 416 863 1716

 
From: Trung Nguyen <TrungN@simpsonwigle.com> 
Sent: Tuesday, April 14, 2026 3:47 PM
To: Joseph Blinick <BlinickJ@bennettjones.com>; egolden@blaney.com; Shores, Bevin
<Bevin.Shores@gowlingwlg.com>; Bambrough, Denise L. <DBambrough@blg.com>; Babe, Sam
<SBabe@blg.com>; Gary Caplan <gary@sclawpartners.ca>; gcaplan@limalaw.ca; Josh Suttner
<jsuttner@airdberlis.com>; Calvin Horsten <chorsten@airdberlis.com>; 'Mitch Vininsky'
<mvininsky@ksvadvisory.com>; 'Matthew Greco' <mgreco@pallettvalo.com>
Cc: Sean Zweig <ZweigS@bennettjones.com>; Thomas Gray <GrayT@bennettjones.com>; Wenbo
Sun <sunw@bennettjones.com>
Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
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14, 2026 | Draft Transfer Orders

 
The order relating to the guarantor’s action has an error on the back page. It should be
CV-25…(not CV-23….)
 
Otherwise fine.
 

Trung Nguyen
P:    905.639.1052   x 235
E:    trung@simpsonwigle.com

 

 
 
From: Joseph Blinick <BlinickJ@bennettjones.com> 
Sent: April 14, 2026 3:40 PM
To: egolden@blaney.com; Shores, Bevin <Bevin.Shores@gowlingwlg.com>; Bambrough, Denise L.
<DBambrough@blg.com>; Babe, Sam <SBabe@blg.com>; Trung Nguyen
<TrungN@simpsonwigle.com>; Gary Caplan <gary@sclawpartners.ca>; gcaplan@limalaw.ca; Josh
Suttner <jsuttner@airdberlis.com>; Calvin Horsten <chorsten@airdberlis.com>; 'Mitch Vininsky'
<mvininsky@ksvadvisory.com>; 'Matthew Greco' <mgreco@pallettvalo.com>
Cc: Sean Zweig <ZweigS@bennettjones.com>; Thomas Gray <GrayT@bennettjones.com>; Wenbo
Sun <sunw@bennettjones.com>
Subject: RE: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April
14, 2026 | Draft Transfer Orders

 
[Adding Matthew for Dean-Lane]
 
Matthew, please see below and attached.  Apologies for missing you on the initial email. 
 
If there is anyone else who may have been missed, please let me know.
 
Thank you,
 
Joseph Blinick, Partner, Bennett Jones LLP

T. 416 777 4828 | F. 416 863 1716

 
From: Joseph Blinick 
Sent: Tuesday, April 14, 2026 3:37 PM
To: egolden@blaney.com; Shores, Bevin <Bevin.Shores@gowlingwlg.com>; Bambrough, Denise L.
<DBambrough@blg.com>; Babe, Sam <SBabe@blg.com>; Trung Nguyen
<TrungN@simpsonwigle.com>; Gary Caplan <gary@sclawpartners.ca>; gcaplan@limalaw.ca; Josh
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Suttner <jsuttner@airdberlis.com>; Calvin Horsten <chorsten@airdberlis.com>; 'Mitch Vininsky'
<mvininsky@ksvadvisory.com>
Cc: Sean Zweig <ZweigS@bennettjones.com>; Thomas Gray <GrayT@bennettjones.com>; Wenbo
Sun <sunw@bennettjones.com>
Subject: Genesis v. 1776411 Ontario Ltd. . CV-23-00706813-00CL - Case Conference Today, April 14,
2026 | Draft Transfer Orders

 
All,
 
Further to the attendance before Justice Kimmel earlier today, attached are the draft
transfer orders for the Corfinancial, Dean‑Lane, and Guarantor actions.
 
Please let us know as soon as possible if you have any comments or concerns, as we
intend to submit these to Justice Kimmel today.
 
Thank you,
 
Joseph Blinick
Partner, Bennett Jones LLP
3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4

T. 416 777 4828 | F. 416 863 1716

 
BennettJones.com
 

 

 

The contents of this message may contain confidential and/or privileged subject matter.
If this message has been received in error, please contact the sender and delete all
copies. If you do not wish to receive future commercial electronic messages from
Bennett Jones, you can unsubscribe at the following link:
http://www.bennettjones.com/unsubscribe

The contents of this message may contain confidential and/or privileged subject matter.
If this message has been received in error, please contact the sender and delete all
copies. If you do not wish to receive future commercial electronic messages from
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IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, 
R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 
GENESIS MORTGAGE INVESTMENT 
CORP. 

and 1776411 ONTARIO LTD. AND 1333 WEBER STREET KITCHENER LP 

 
Applicant  Respondents Court File No.:  CV-23-00706813-00CL  
    
  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

Proceedings commenced in Toronto 
 

  
AFFIDAVIT OF MICHAEL YEUNG 

(Sworn May 8, 2026) 
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TAB 3  



Court File No. CV-23-00706813-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE  

JUSTICE KIMMEL 

) 
) 
) 

TUESDAY, THE 2ND  

DAY OF JUNE, 2026 

 

GENESIS MORTGAGE INVESTMENT CORP. 

Applicant 

- and - 

1776411 ONTARIO LTD. AND 1333 WEBER STREET KITCHENER LP 

Respondents 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

ORDER 
(Tarion Refund) 

THIS MOTION made by GFD 1333W Limited Partnership (“GFD LP”) for an Order, 

among other things, declaring that the Tarion Fee constitutes a Purchased Asset under the Sale 

Agreement, and directing Tarion to remit the Tarion Refund to GFD LP, was heard this day at 

330 University Avenue, Toronto, Ontario. 

ON READING the affidavit of Michael Yeung sworn May 8, 2026 and the Exhibits 

thereto (the “Yeung Affidavit”), and on hearing the submissions of counsel for GFD LP and 

such other parties listed on the Participant Information Form, no one else appearing although 

duly served as appears from the lawyer’s certificate of service, filed, 



SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the 

Motion Record is hereby abridged and validated and this Motion is properly returnable today and 

hereby dispenses with further service or notice thereof. 

DEFINITIONS 

2. THIS COURT ORDERS that capitalized terms used but not otherwise defined herein 

have the meanings ascribed in the Yeung Affidavit. 

TARION REFUND 

3. THIS COURT ORDERS AND DECLARES that the enrolment fees remitted by the 

Respondents to Tarion Warranty Corporation (“Tarion”) under the Ontario New Home 

Warranties Plan Act in respect of Tower B of the four-tower residential condominium project 

that was being developed by the Respondents at 1333 Weber Street East, City of Kitchener (the 

“Tarion Fee”) constitutes a “Purchased Asset” under the Sale Agreement. 

4. THIS COURT ORDERS AND DIRECTS Tarion to remit the full amount of the refund 

owing in respect of the Tarion Fee to GFD LP, or such entity as directed in writing by GFD LP, 

forthwith, and in any event no later than 10 business days from the date of this Order. 

COSTS 

5. THIS COURT ORDERS that the costs of this motion 

MISCELLANEOUS 

6. THIS COURT ORDERS that this Order is effective as of 12:01 a.m. as of the date that 

it is made and is enforceable without the need for entry and filing. 



7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order. 

 

_______________________________________



IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. 
B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 
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