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NOTICE OF MOTION 

The Receiver will make a Motion to a Judge presiding over the Commercial List on a date 

to be determined at 10:00 a.m., or as soon after that time as the motion can be heard. 

PROPOSED METHOD OF HEARING: The motion is to be heard  

[  ] In writing under subrule 37.12.1(1) because it is 

[insert on consent, unopposed or made without notice]; 

[  ] In writing as an opposed motion under subrule 37.12.1(4); 

[  ] In person; 

[  ] By telephone conference; 

[  ] By video conference. 
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at the following location 

330 University Avenue, Toronto ON  M5G 1R7 

THE MOTION IS FOR  

(a) an order granting the Receiver leave to seek judgment within this proceeding 

against Mizrahi Inc. and Sam Mizrahi for damages related to breaches of contract 

and fiduciary duty, as detailed below; 

(b) judgment as against Mizrahi Inc. and Sam Mizrahi in the amount of $1,564,322 for 

breaches of contract and fiduciary duty; 

(c) in the alternative to (b), directions establishing a schedule for the Receiver to seek 

judgment as against Mizrahi Inc. and Sam Mizrahi in the amount of $1,564,322 for 

breaches of contract and fiduciary duty; 

(d) the costs of this motion; and 

(e) such further and other Relief as to this Honourable Court may deem just. 

THE GROUNDS FOR THE MOTION ARE  

The Parties 

(a) by Order of Justice Cavanagh dated June 4, 2024, the Receiver was appointed 

receiver of all of the assets, undertakings and properties of the Respondents, 

including real property consisting of certain condominium units located at the 

address municipally known as 126 and 128 Hazelton Avenue in Toronto; 

(b) Mizrahi (128 Hazelton) Inc. (Hazelton) was involved in the development and 

construction of a nine-storey, 20-unit luxury condominium development project at 

the Hazelton Avenue addresses (the Project); 
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(c) Hazelton is owned equally by Mizrahi Developments Inc. (MDI) and the applicant, 

Constantine Enterprises Inc. (CEI); 

(d) both MDI and Mizrahi Inc. are ultimately controlled by Sam Mizrahi; 

The Agreements 

(e) by way of a Development Management Agreement dated June 19, 2015 (the 

DMA), Hazelton retained Mizrahi Inc. to be the development manager of the 

Project, and Sam Mizrahi agreed to be personally liable for certain of Mizrahi Inc.’s 

obligations under the DMA; 

(f) the DMA entitled Mizrahi Inc. to be paid certain sums as compensation for its work, 

but also required Mizrahi Inc. and Sam Mizrahi personally to repay some of those 

amounts if the DMA was terminated prior to completion of the Project; 

(g) by way of a Construction Management Agreement dated March 31, 2017 (the 

CMA), Hazelton retained Mizrahi Inc. to be the construction manager of the 

Project; 

(h) the CMA specified how Mizrahi Inc. was to be compensated for its services 

thereunder, which consisted of: (i) a fee equal to 5% of the “Construction Cost”; (ii) 

payment for services rendered by specified Mizrahi Inc. personnel on an hourly 

basis; and (iii) reimbursement of certain expenses plus a 15% administrative 

charge; 

Mizrahi Inc. Renders Improper Invoices Pursuant to CMA 

(i) between November 2020 and November 2022, Mizrahi Inc. billed Hazelton 

$1,064,322 improperly for services that were not contemplated by the CMA; 
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(j) the improper charges are related to invoices rendered by CLM General Enterprises 

Ltd. (CLM), a third party that Mizrahi Inc. engaged to provide labour workers to 

service the Project; 

(k) CLM delivered invoices to Mizrahi Inc. in respect of its work, but instead of 

forwarding those invoices to Hazelton for payment or reimbursement, Mizrahi Inc. 

prepared its own invoices which included the services provided by CLM as if they 

had been provided by Mizrahi Inc.;  

(l) in preparing its invoices, Mizrahi Inc. significantly increased the hourly rate of each 

CLM employee, resulting in rates that were more than double the actual rates 

charged by CLM; 

(m) Mizrahi Inc. also modified the hours worked by CLM employees and classified 

some of those hours as being “overtime”, which was billed at significantly higher 

rates than regular hours, even though CLM never billed any “overtime” hours; 

(n) in total, Mizrahi Inc. billed Hazelton $1,064,322 more for CLM’s services than CLM 

had billed to Mizrahi Inc., and Hazelton paid the entirety of that amount to Mizrahi 

Inc.; 

(o) Mizrahi Inc. had no contractual or other entitlement to receive the additional 

$1,064,322, which was billed in a misleading fashion and without the knowledge 

of CEI; 

(p) as the directing mind of Mizrahi Inc., Sam Mizrahi is personally liable to Hazelton 

for misrepresenting the cost of CLM’s work and for breaching the fiduciary duties 

he owed to Hazelton as a director and officer of that company; 
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(q) Mizrahi Inc. terminated the CMA on March 4, 2024, and asserted that Hazelton 

owed it money; 

Termination of the DMA 

(r) on June 21, 2024, the Receiver terminated the DMA; 

(s) the Receiver was entitled to terminate the DMA due to Mizrahi Inc.’s failure to 

perform its duties in an efficient manner, its failure to exercise its duties in a 

reasonable commercial manner and in the best interest of Hazelton, and its failure 

to ensure that all costs and expenses were within the limits of the Project budget; 

(t) as of June 21, 2024, the Project was more than five years behind schedule, 

construction liens of $863,657 and $138,765 had been registered against the 

property, a secured creditor had delivered notices of intention to enforce its 

security and the Project was expected to exceed its initial budget by more than 

$50 million; 

(u) in addition to these facts, all of which justified termination of the DMA, the Receiver 

subsequently learned of Mizrahi Inc.’s wrongful invoicing of CLM costs, which is a 

further failure to act reasonably and in Hazelton’s best interests; 

(v) as of the date of termination, the Project Completion Date (as defined in the DMA) 

has not been achieved, and thus Mizrahi Inc. and Sam Mizrahi were contractually 

obligated to repay $500,000 of the fees paid to Mizrahi Inc. pursuant to the DMA; 

(w) the Receiver has demanded repayment of the $500,000, but neither Mizrahi Inc. 

nor Mr. Mizrahi have responded to that demand; 
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Liability of Mizrahi Inc. and Sam Mizrahi 

(x) Mizrahi Inc. is liable to Hazelton for breach of the CMA, unjust enrichment and 

misrepresentation in the amount of $1,064,322; 

(y) Sam Mizrahi is liable to Hazelton for misrepresentation and breach of fiduciary duty 

in the amount of $1,064,322; 

(z) Mizrahi Inc. and Sam Mizrahi are both additionally liable to Hazelton for the sum 

of $500,000 in respect of the DMA; 

Seeking Judgment Within Receivership 

(aa) the most efficient and practical forum for the hearing of the claims against Mizrahi 

Inc. and Sam Mizrahi is this application; 

(bb) neither Mizrahi Inc. nor Sam Mizrahi are strangers to the receivership: Mr. Mizrahi 

is already on the service list for the application, he is a director, officer and 

controlling mind of the Respondents, and Mizrahi Inc. was intimately involved with 

the Project; 

(cc) the claims deal with issues concerning the Project, which is the primary asset of 

the Respondents and the subject matter of this application; 

(dd) in the event that Mizrahi Inc. asserts a setoff defence, as its termination of the CMA 

suggests is possible, any such claim must be heard in this application; 

(ee) Rule 57.03 of the Rules of Civil Procedure; and 

(ff) such further and other grounds as the lawyers may advise. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:  

(gg) the Fifth Report of the Receiver, dated July 16, 2025; and 

(hh) such further and other evidence as the lawyers may advise and this Honourable 

Court may permit. 
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ONTARIO  
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(COMMERCIAL LIST) 

B E T W E E N : 

CONSTANTINE ENTERPRISES INC. 
 

APPLICANT 
- AND - 

 
MIZRAHI (128 HAZELTON) INC. AND 

MIZRAHI 128 HAZELTON RETAIL INC. 
 

RESPONDENTS 
 
 
 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, C. C.43, AS AMENDED 

FIFTH REPORT OF  
KSV RESTRUCTURING INC. 

 AS RECEIVER AND MANAGER  
 

JULY 16, 2025 

1.0 Introduction 

1. Pursuant to an order of the Ontario Superior Court of Justice (the “Court”) issued on 
June 4, 2024 (the “Receivership Order”), KSV Restructuring Inc. (“KSV”) was 
appointed as the receiver and manager (the “Receiver”) of (a) certain condominium 
units located at 126 Hazelton Avenue, Toronto, Ontario and 128 Hazelton Avenue, 
Toronto, Ontario and legally described by the PIN numbers listed in Appendix “A” 
(collectively, the “Real Property”); and (b) all of the assets, undertakings and 
properties of Mizrahi (128 Hazelton) Inc. (“Hazelton”) and Mizrahi 128 Hazelton Retail 
Inc. (“Retail”, and together with Hazelton, the “Debtors”), or either of them, acquired 
for, or used in relation to a business carried on by the Debtors, or either of them, 
including all proceeds thereof (together with the Real Property, the “Property”).  A 
copy of the Receivership Order is provided in Appendix “B”.  
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2. Hazelton was, at the time of the Receivership Order, the registered owner of the Real 
Property, which is a nine-storey, 20-unit (the “Units”) luxury condominium 
development project located in Toronto’s Yorkville neighbourhood and has 
approximately 1,993 square feet of ground floor commercial retail space, and three 
levels of underground parking (the “Project”).  Certain of the Real Property has since 
been sold within the receivership.  The Project is largely completed; however, 
construction has recently been completed on units 801 and 802 and remains to be 
completed on unit 901 (collectively, the “Unfinished Units”).   

3. By way of a Development Management Agreement dated June 19, 2015 (the “DMA”), 
Hazelton retained Mizrahi Inc. to be the development manager of the Project.   Mizrahi 
Inc. was also retained by Hazelton to act as the construction manager pursuant to a 
Construction Management Agreement dated March 31, 2017 (“CMA”).   

4. Mizrahi Inc. is controlled by Sam Mizrahi, who is also an ultimate shareholder of 
Hazelton.  

5. Mizrahi Inc. was paid Development Fees, as set out and defined in the DMA. The DMA 
required Mizrahi Inc. to repay some of those Development Fees if the DMA was 
terminated prior to completion of the Project. Sam Mizrahi agreed to be personally 
liable for Mizrahi Inc.’s repayment obligations.  

6. Mizrahi Inc. was also paid certain amounts pursuant to the CMA. Mizrahi Inc. was 
eligible to receive: (i) a fee equal to 5% of the “Construction Cost” (as defined in the 
CMA); (ii) an amount based on time-based rates for certain prescribed personnel 
employed by Mizrahi Inc.; and (iii) reimbursable expenses incurred by Mizrahi Inc., 
plus a 15% administrative charge. 

7. On May 10, 2024, Mizrahi Inc. sent a notice to Hazelton terminating the CMA. Gillam 
Communities Inc. (“Gillam”) was retained by the Receiver to complete the Unfinished 
Units. Completion of Unit 901 is on hold pending the outcome of David Berry’s appeal 
of a decision by the Court released May 15, 2025 authorizing the Receiver to disclaim 
Mr. Berry’s agreement of purchase and sale in respect of Unit 901. That appeal is 
scheduled to be heard on October 7, 2025. As of the date of this report (the “Report”), 
Gillam has not been instructed to complete Unit 901.  

8. On June 21, 2024, the Receiver delivered a notice to Mizrahi Inc. terminating the DMA 
and demanding repayment of the sum of $500,000 in Development Fees.  Mizrahi Inc. 
has not repaid any of that amount. 

9. The Receiver has subsequently learned that Mizrahi Inc. billed Hazelton for amounts 
that are not permitted by either the CMA or DMA. Specifically, Mizrahi Inc. retained a 
company, CLM General Enterprises Ltd. (“CLM”), to provide services on the Project, 
but improperly altered the hours worked and rates charged by that company when 
invoicing Hazelton for those costs, such that Mizrahi Inc. was paid $1,064,322 more 
than what CLM actually charged. 
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10. Mizrahi Inc. is currently subject to two orders staying certain proceedings against it: 

a) certain Sam Mizrahi-related entities were responsible for the construction of a 
condominium project located at Yonge and Bloor known as “The One”. On 
October 18, 2023, Justice Osborne granted a receivership order (the “One 
Proceeding”) which, among other things, stayed proceedings against Mizrahi 
Inc. “solely in its capacity as developer or general contractor” of The One. A 
copy of this Receivership Order is provided in Appendix “C”, and the relevant 
portions of the Order are found at paras. 4(d) and 14; and 

b) other Sam Mizrahi-related entities were responsible for the construction of a 
condominium project located at 1451 Wellington in Ottawa. On October 25, 
2024, Justice Kershman granted an order under the Companies’ Creditors 
Arrangement Act (the “Ottawa Proceeding”) which, among other things, stayed 
all proceedings against Mizrahi Inc. save for the aforementioned proceedings in 
The One. Justice Kershman also granted a stay of proceedings against current 
or former directors and officers of Mizrahi Development Group (1451 
Wellington) Inc. (“Mizrahi Wellington”), which includes Mr. Mizrahi. However, 
that stay was limited to proceedings relating to the obligations of Mizrahi 
Wellington, which relate solely to the 1451 Wellington project.  A copy of the 
Amended and Restated Initial Order in the Ottawa Proceeding is attached as 
Appendix “D”. 

11. The matters described herein do not relate to Mizrahi Inc.’s capacity as developer or 
general contractor of The One or to Mizrahi Wellington, and thus the stay granted by 
Justice Osborne in favour of Mizrahi Inc. and by Justice Kershman in favour of 
Mr. Mizrahi personally do not apply. The stay granted by Justice Kershman in favour 
of Mizrahi Inc., however, is broader and does apply to claims for matters relating to 
the DMA and CMA. As per s. 12 of Justice Kershman’s order, proceedings may be 
instituted against Mizrahi Inc. with the consent of the applicant, monitor and DIP lender 
in that matter or by order of the Court.  

12. The Receiver sought to consensually have the stay against Mizrahi Inc. lifted in the 
Ottawa Proceeding so that the claims discussed in this Report can proceed.  On 
December 17, 2024, the applicant, monitor and DIP lender each provided consent to 
lift the stay for this limited purpose. 

13. This Report is filed by KSV in its capacity as Receiver.   

1.1 Purposes of this Report 
1. The purposes of this Report are to: 

a) summarize the terms of the DMA and the Receiver’s reasons for terminating the 
DMA;  

b) summarize the terms of the CMA and the fees that Mizrahi Inc. improperly 
charged pursuant to that agreement;  
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c) recommend that this Court permit the Receiver to claim repayment of 
Development Fees and amounts improperly charged under the CMA from 
Mizrahi Inc. and Mr. Mizrahi in this proceeding; and 

d) seek judgment ordering Mizrahi Inc. and Mr. Mizrahi to pay the sum of 
$1,564,322 to the Receiver pursuant to the terms of the DMA and CMA, with 
costs.   

1.2 Restrictions 

1. In preparing this Report, the Receiver has relied upon (i) contracts and other 
documents obtained from Hazelton; (ii) information provided by Mizrahi Inc.; (iii) 
information provided by Constantine Enterprises Inc. (“CEI”), Hazelton’s senior 
secured lender and a shareholder of Hazelton; (iv) information provided by CLM; and 
(v) the receivership application materials filed by CEI (collectively, the “Information”). 

2. The Receiver has not audited or otherwise attempted to verify the accuracy or 
completeness of the Information in a manner that complies with Canadian Auditing 
Standards (“CAS”) pursuant to the Chartered Professional Accountants of Canada 
Handbook and, accordingly, the Receiver expresses no opinion or other form of 
assurance as contemplated under the CAS in respect of the Information.  With the 
exception of the Court, any party wishing to place reliance on the Information should 
perform its own diligence and the Receiver accepts no responsibility for any reliance 
placed on the Information in this Report by any party. 

3. Additional background information regarding the Debtors and the reasons for the 
appointment of the Receiver is provided in affidavits of Robert Hiscox sworn 
February 23, 2024 and April 16, 2024, as well as in the First Report of the Receiver 
dated June 14, 2024 (the “First Report”).  Copies of the Court materials filed in these 
proceedings are available on the Receiver’s case website at: 
https://www.ksvadvisory.com/experience/case/128Hazelton. 

1.3 Currency 

1. All currency references in this Report are in Canadian dollars. 

2.0 Background 

1. The shares of Hazelton are owned 50% by Mizrahi Developments Inc. ("MDI") and 
50% by CEI.  MDI is controlled by Sam Mizrahi. 

2. Mr. Mizrahi was the President of Hazelton and one of two directors of Hazelton until 
he resigned on May 13, 2024.  Mr. Hiscox, a nominee of CEI, is the other director.  
Mr. Mizrahi is also the principal of the Mizrahi development group of companies, a 
condominium development group (the “Mizrahi Group”). The Mizrahi Group was 
CEI’s operating and development counterpart in connection with the development of 
the Hazelton Project.  Prior to these proceedings, as noted above, the development 
and construction management of Hazelton was performed by Mizrahi Inc.     
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3. Hazelton is the borrower under the DUCA Commitment, the 2015 Credit Agreement, 
the 2020 Grid Note and the 2021 Grid Note (each as defined in Section 3 of the First 
Report), each of which is owed to CEI.  A copy of the First Report is provided in 
Appendix “E”, without attachments.  Prior to these proceedings, CEI took an 
assignment of the DUCA Commitment.   

2.1 The DMA 
1. The parties to the DMA are Hazelton as Owner, Mizrahi Inc. as Manager, and 

Mr. Mizrahi in his personal capacity. A copy of the DMA is provided in Appendix “F”. 

2. Section 6 of the DMA sets out the scope of Mizrahi Inc.’s duties as Manager. Mizrahi 
Inc. was required to “supervise the completion of all matters relating to the planning 
and design of the Project”, “perform all duties and functions relating to financing the 
Project”, “perform all necessary or desirable administrative duties required to complete 
the Project” and “perform all duties and functions relating to the marketing of the Units”. 
The DMA provides examples of tasks falling within each of these broad duties.   

3. Pursuant to s. 4(a) of the DMA, Hazelton paid Mizrahi Inc. “Development Fees” of 
$2,000,000, in advance. $500,000 of that sum was deemed to be earned from the 
outset. For the balance, $1,000,000 would be considered earned by Mizrahi Inc. upon 
issuance of all required building permits for the Project and the final $500,000 would 
be considered earned upon final closing of the sale of all Units and completion of all 
other aspects of the Project (“Project Completion Date”). 

4. Pursuant to ss. 4(b) and 4(c), if the DMA was terminated “for any reason” prior to 
issuance of the building permits, Mizrahi Inc. was required to repay $1,500,000 of the 
Development Fees. If the DMA was terminated “for any reason” after issuance of 
building permits but before the Project Completion Date, Mizrahi Inc. was required to 
repay $500,000. Those amounts were to be repaid with HST within 10 days of the 
termination of the DMA.  

5. At s. 16 of the DMA, Mr. Mizrahi “unconditionally and irrevocably” agreed to cause 
Mizrahi Inc. to perform its obligations to repay Development Fees under ss. 4(b) and 
(c).  

6. In accordance with s. 13 of the DMA, Hazelton had the right to terminate the DMA 
upon the occurrence of any of the following events: 

a) a failure by Mizrahi Inc. to perform an obligation under the DMA, subject to a 30-
day cure period for defaults capable of being cured; 

b) an order being made adjudging Mizrahi Inc. to be bankrupt or insolvent or 
appointing a receiver or manager over it or similar specified relief; 

c) the filing by Mizrahi Inc. of a proposal pursuant to insolvency legislation or the 
commencement of insolvency proceedings or similar specified acts; and 

d) any person with security over Mizrahi Inc.’s assets taking possession over a 
material portion of Mizrahi Inc.’s property. 
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2.2 The CMA 

1. Mizrahi Inc. was also the Construction Manager of the Project, pursuant to the CMA. 
The parties to the CMA are Mizrahi Inc., as Construction Manager, and Hazelton as 
Owner. A copy of the CMA is provided in Appendix “G”. 

2. The CMA required Mizrahi Inc. to perform a variety of services related to 
preconstruction, construction, and post-construction of the Project, which were 
detailed in Schedule A1 of the CMA. The services included instructing trade 
contractors, maintaining a system of cost control and accounting, informing Hazelton 
of the receipt of all trade contractors’ applications for payment and determining the 
amounts owing to those trade contactors. 

3. Schedule A2 of the CMA sets out the types of expenses for which Mizrahi Inc. was 
eligible to seek reimbursement from Hazelton, along with its 15% administrative 
charge. These include, among other things, travel and subsistence expenses, IT 
expenses and charges levied by authorities. Fees charged by contractors for 
construction-related work is not included in the schedules.   

4. The language of the CMA does not provide for the direct retention of any contractors 
by Mizrahi Inc. (as construction manager), suggesting that Mizrahi Inc. was not 
expected to directly retain any contractors. While Mizrahi Inc. was charged with 
soliciting bids from contractors, assisting Hazelton in awarding contracts and 
instructing the contractors, the contractors were to be retained by Hazelton. 

5. Schedule C of the CMA lists the Mizrahi Inc. employees for whom Mizrahi Inc. could 
charge time-based rates for services, as well as the rates charged by those individuals. 
Only five people are listed on the Schedule, all of whom were billed at a monthly rate. 

6. General Condition 5.2 of the CMA provided that any change to the services being 
provided by Mizrahi Inc. was to be recorded in writing. The Receiver is not aware of 
any such written change to Mizrahi Inc.’s services or to the way Mizrahi Inc. was to be 
compensated. 

2.3 Improper Mark-Ups to CMA Invoices 

1. At some point during the Project, Mizrahi Inc. retained CLM. The Receiver has neither 
identified nor been provided with a written contract between Mizrahi Inc. and CLM. 
The Receiver made inquiries as to whether such a contract existed. Amanda Brown, 
Mizrahi Developments’ Vice President of Operations and Organizational 
Development, advised that there was no contract between CLM and either Mizrahi Inc. 
or Hazelton. 

2. Ms. Brown also advised that CLM acted as a subcontractor to Mizrahi Inc., and that 
CLM “was essentially our Handyman service.” In describing the services provided by 
CLM, Ms. Brown advised that CLM “did small repairs when requested, put floor 
protection down, did some small drywall jobs and some painting.” Copies of Ms. 
Brown’s emails on this topic are provided in Appendix “H”. 
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3. From the records available to the Receiver, Mizrahi Inc. received a series of invoices 
from CLM for work performed between November 2, 2020 and November 12, 2022. 
Each of those invoices sets out the types of work provided (such as skilled labour, 
general labour and handyman), the hourly rate for each type of work and the number 
of hours worked. Attached to the invoice were supporting timesheets for each CLM 
employee and the number of hours worked on each day. Copies of the original CLM 
invoices are provided in Appendix “I”.  

4. Rather than send the CLM invoices to Hazelton for payment, Mizrahi Inc. prepared its 
own invoices for “site labour” which were based on the work performed by CLM but 
without attribution to CLM. In this regard, Mizrahi Inc. did not include the underlying 
CLM invoice or supporting timesheets with its own invoices. Instead, Mizrahi prepared 
its own timesheets, listing each of the CLM employees (again without reference to 
CLM) and purporting to show the number of hours each of them worked and their 
hourly rates. Copies of the Mizrahi invoices are provided in Appendix “J”. 

5. In preparing these new timesheets, Mizrahi Inc. made significant changes to CLM’s 
invoices and supporting documentation. Specifically: 

a) the number of hours recorded by CLM employees on their original timesheets 
was sometimes increased, and occasionally reduced. The Receiver’s review 
identified that over the entire period, Mizrahi Inc. invoiced the Project 41 more 
hours than CLM invoiced Mizrahi Inc. 

b) Mizrahi Inc. separated the hours worked by CLM employees into two categories, 
regular and overtime. Mizrahi Inc. classified any hours above 44 in a week as 
overtime, even though the CLM invoices neither distinguished between regular 
and overtime hours nor charged different rates for regular or overtime work. The 
Receiver's review identified that over the entire period, Mizrahi Inc.’s invoices 
billed the Project for 826 overtime hours, compared to zero overtime hours in the 
CLM invoices. 

c) Mizrahi Inc. charged the Project hourly rates that were far higher than the 
corresponding hourly rates charged by CLM. A comparison of the rates is 
presented in the following chart: 

 CLM Mizrahi Inc. 
General Labour $35.00 $96.35 
Skilled Labour $40.00 $96.35 
Handyman $45.00 $96.35 

 
6. The $96.35 hourly rate charged by Mizrahi Inc. was well more than double the rate 

charged by CLM for any of its employees. Further, when Mizrahi Inc. invoiced Hazelton 
for “overtime” hours, the rate increased to $144.53, being three to four times higher 
than the actual rates charged by CLM. 

7. Based on the Receiver’s review of the two sets of invoices, the amount that Mizrahi 
Inc. invoiced Hazelton for CLM expenses was $1,064,322 higher than what CLM 
invoiced Mizrahi Inc.  The Receiver’s spreadsheet reflecting this amount is provided 
in Appendix “K”.  
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8. CEI has advised the Receiver that until March 2023: 

a) between 2020 and 2023, representatives of CEI met with representatives of 
Mizrahi Inc. on a regular basis to review and approve invoices for costs incurred 
by Mizrahi Inc. as construction manager; 

b) in response to concerns expressed by CEI regarding the quantum of some 
expenses, Mizrahi Inc. represented on multiple occasions that the amount being 
charged for labour was Mizrahi Inc.’s actual cost of labour workers’ wages with 
no mark up, and that the high cost was due to the workers being unionized 
employees; 

c) on March 10, 2023, CEI began investigating the supply of labour to the project 
and determined that it was likely being provided by a third-party contractor 
paying minimum wage to the labourers, rather than being provided by Mizrahi 
Inc.’s own employees; 

d) on March 14, 2023, Mizrahi Inc. provided CEI with a “break down” of the hourly 
cost for labourers which included amounts for pension, vacation, welfare and a 
variety of other claimed expenses; 

e) on March 16, 2023, a Mizrahi Inc. employee disclosed to CEI that the labourers 
were being paid in cash and were not unionized employees of Mizrahi Inc., as 
previously represented by Mizrahi Inc.’s representatives;  

f) on March 22, 2023, CEI challenged Mizrahi Inc. on the legitimacy of the labour 
expenses, which led to Mizrahi Inc. disclosing an invoice for CLM which showed 
the rates to be much different than those contained in the “break down” provided 
on March 14, 2023; 

g) later on March 22, 2023, Mizrahi Inc. emailed CEI and said that there had been 
a “misunderstanding” and that the “break down” showed “industry costs for 
organized labour” rather than Mizrahi Inc.’s actual labour costs; and 

h) CEI was not aware that Mizrahi Inc. had retained CLM until March 2023 and did 
not know that Mizrahi Inc. was applying a margin or markup to labour costs 
(which was not permitted by the CMA). A letter from counsel for CEI dated June 
27, 2025 setting out the above, with schedules, is provided in Appendix “L”.  

9. The Receiver is unable to identify any language in the CMA that could potentially 
authorize Mizrahi Inc. to mark-up CLM’s fees, let alone an increase of the size that 
Mizrahi Inc. applied. By the terms of the CMA, Mizrahi Inc. was not even supposed to 
apply a 15% administrative charge to expenses of this nature. Schedule A2 of the 
CMA lists the expenses that Mizrahi Inc. was entitled to charge to Hazelton with a 15% 
charge, and payments to trade contractors are not included in that list.  
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10. A second list of potential expenses eligible for a 15% administrative charge is 
contained at Schedule B2 of the CMA. This Schedule includes “all contracts between 
the Construction Manager and subcontractors and suppliers.” However, by the terms 
of the CMA, Schedule B2 applied only to expenses incurred in providing the additional 
services listed at Schedule B1 of the CMA. Schedule B1 does not list any additional 
services at all. All of the services to be provided by Mizrahi Inc. under the CMA were 
listed at Schedule A1, and it is the Schedule A2 expenses that apply to those services. 
The CMA thus does not support the application of a 15% administrative charge to the 
CLM invoices. In any event, Mizrahi Inc.’s markup was far greater than 15%. 

11. Also, the personnel that provided the services on behalf of CLM were not individuals 
listed on Schedule C to the CMA for whom Mizrahi Inc. could charge time-based rates. 

12. The Receiver has thus concluded that Mizrahi Inc. was not entitled to any mark-up or 
administrative charge in respect of the work completed by CLM.  

13. Further, the fact that Mizrahi Inc. added these increases surreptitiously, by changing 
the actual data provided by CLM rather than transparently adding a markup, suggests 
that Mizrahi Inc. knew it was not entitled to any additional sums. The markup was 
disguised and was paid by Hazelton without CEI understanding the true cost of CLM’s 
work.  

2.4 Termination of the CMA 

1. On March 4, 2024, Mizrahi Inc. sent a Notice of Default to Hazelton in which Mizrahi 
Inc. alleged that Hazelton was in breach of the CMA by failing to pay amounts totalling 
$453,847.56.  A copy of the Notice of Default is provided in Appendix “M”.  

2. On May 10, 2024, Mizrahi Inc. sent a letter to Hazelton in which Mizrahi Inc. advised 
that it was terminating the CMA immediately. Mizrahi Inc. relied on the alleged prior 
default as its basis for terminating the CMA. A copy of the termination notice is 
provided in Appendix “N”. 

3. Regardless of whether Mizrahi Inc. had the entitlement to terminate the CMA when it 
did, the Receiver accepts that the CMA is now terminated. Mizrahi Inc. has not 
performed any services as a Construction Manager since at least May 10, 2024.  

2.5 Termination of the DMA 

1. The Court issued the Receivership Order on June 4, 2024. On June 14, 2024, the 
Receiver issued its First Report, in which it noted at s. 4.2.1 that it was “considering 
the termination” of the DMA. 

2. On June 21, 2024, the Receiver wrote to Mizrahi Inc. and formally terminated the DMA. 
A copy of the termination notice is provided in Appendix “O”. 

3. The Receiver relied upon the following breaches of the DMA to ground the termination: 

a) Mizrahi Inc.’s failure to perform its duties in an efficient manner consistent with 
the standard of an experienced and competent development manager of 
comparable development projects, as per s. 9 of the DMA; 
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b) Mizrahi Inc.’s failure to exercise its duties in a reasonable commercial manner 
and in the best interests of Hazelton, as per s. 7(a) of the DMA; and 

c) Mizrahi Inc.’s failure to keep costs and expenses expended by Hazelton within 
the limits of the Budget (as defined in the DMA), as per s. 7(b) of the DMA. 

4. The Receiver also demanded the return of Development Fees in the amount of 
$500,000, as the Project Completion Date had not yet been reached. 

5. In deciding to terminate the DMA, the Receiver relied on information provided to it by 
CEI. On June 21, 2024, counsel for CEI wrote to the Receiver and expressed the view 
that there were several grounds for terminating the DMA. CEI also referenced the 
affidavit of Robert Hiscox included as part of CEI’s initial Application Record for 
evidence regarding these grounds. A copy of CEI’s letter is provided in Appendix “P”.  

6. As set out in the affidavit of Mr. Hiscox:  

a) construction of the Project was more than five years behind schedule at the time 
of the Receivership Order (para 4); 

b) in October 2023, a contractor registered a construction lien against the Real 
Property because it was owed more than $500,000 (para 26); 

c) in November and December 2023, DUCA Financial Services Credit Union Ltd. 
expressed concerns about construction delays and delivered notices of intention 
to enforce security to Hazelton in respect of a loan it provided for the Project 
(paras 27-28); and 

d) there were significant cost overruns and delays in respect of the Project relative 
to the budget Mizrahi Inc. had prepared, such that the cost of the Project was 
expected to exceed the initial budget by more than $50 million (para 42). 

7. The Receiver also relied on the unequivocal evidence that the Project has not yet been 
completed.  As of the date of the Receivership Order, several Units were not yet 
completed. 

8. As detailed in the First Report, Hazelton owed debts to secured creditors in an amount 
in excess of $60 million, as well as debts to unsecured creditors in excess of $8 million. 
Hazelton had no cash available to fund the remaining construction. 

9. Given all of the above, the Receiver concluded that Mizrahi Inc. had committed the 
breaches outlined in CEI’s letter and described above. As Mizrahi Inc. had been 
responsible for managing the development of the Project, the fact that the Project was 
long delayed and financially unable to complete construction indicated that Mizrahi 
Inc. had not performed its duties to the required standard. 

10. Further, as the Project lacked sufficient resources to finish construction, the Receiver 
concluded that these breaches were not capable of being cured. The Project as 
managed by Mizrahi Inc. had failed. 

11. Neither Mizrahi Inc. nor Mr. Mizrahi have responded to the Receiver’s letter of June 21, 
2024. They did not object to the termination of the DMA; however, neither of them has 
ever returned any portion of the $500,000 demanded on June 21, 2024. 
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12. In addition to the above, the Receiver’s discovery that Mizrahi Inc. had been 
surreptitiously overcharging Hazelton for CLM’s work is a further basis for terminating 
the DMA. Mizrahi Inc. manipulated and misrepresented CLM’s costs to extract higher 
fees from Hazelton. This is not reasonable commercial conduct, was not in Hazelton’s 
best interests and was contrary to Mizrahi Inc.’s obligation to keep costs and expenses 
within budget. 

3.0 Recommendation re Claims Against Mizrahi Inc. and Mr. Mizrahi  

1. The Receiver recommends that the Court permit the Receiver to bring a claim against 
Mizrahi Inc. and Mr. Mizrahi within the Receivership for damages of $1,064,322 in 
respect of amounts overcharged on the CLM invoices, as well as the return of 
$500,000 in Development Fees. 

2. Mr. Mizrahi is represented by Morse Shannon LLP in this proceeding, which firm has 
been included on the service list at its request.  

3. Given Mr. Mizrahi’s role as an ultimate shareholder in Hazelton and his participation 
in this proceeding, the Receiver’s view is that neither Mr. Mizrahi nor Mizrahi Inc. are 
strangers to the Receivership.  

4. It will be more efficient for the Receiver to pursue the CMA claim relating to the 
$1,064,322 overcharge and the DMA claim for $500,000 within the Receivership. 
Otherwise, the Receiver will be required to commence a new action for these claims. 
Given the relative speed of insolvency proceedings compared to regular actions in the 
Superior Court, in order for the Receivership to progress at an appropriate pace, the 
CMA and DMA claims are best heard within the Receivership, benefitting from the 
expediency and efficiency of litigation on the Commercial List. In order for the Receiver 
to understand the assets that are available for creditors and to bring the Receivership 
to a close, it is appropriate to determine these claims within the Receivership and 
consistent with the purpose of these proceedings. 

5. Based on the language of the CMA, the CLM invoices and the corresponding Mizrahi 
Inc. invoices, the Receiver’s view is that Mizrahi Inc. improperly overcharged Hazelton 
for the CLM expenses and is liable to Hazelton for the full amount of that overcharge, 
being $1,064,322. 

6. While Mr. Mizrahi is not a party to the CMA in his personal capacity, the facts relating 
to the CLM invoices justify a claim against Mr. Mizrahi in his personal capacity. 
Mr. Mizrahi controlled Mizrahi Inc. and either created the improper invoices himself or 
directed them to be prepared as delivered. In doing so, Mr. Mizrahi misrepresented 
the cost of the CLM labour and induced Hazelton to pay Mizrahi Inc. an amount well 
in excess of what was required.  

7. In addition, Mr. Mizrahi’s actions were contrary to the fiduciary duties he owed to 
Hazelton. Mr. Mizrahi was a director and officer of Hazelton, but knowingly 
overcharged that company more than a million dollars in construction-related costs. 
Far from being in Hazelton’s best interests, these actions caused significant financial 
loss to Hazelton, all while enriching a company owned and controlled by Mr. Mizrahi.  
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8. As for the DMA claim, based on the language of the DMA, the evidence adduced by 
Mr. Hiscox and the Receiver’s review of the Project, the Receiver’s view is that the 
DMA was properly terminated and that Mizrahi Inc. and Mr. Mizrahi are liable to return 
the sum of $500,000 in Development Fees. 

 
4.0 Conclusion 

1. Based on the foregoing, the Receiver respectfully recommends that this Honourable 
Court make orders granting the relief requested in this Report.  

 

*     *     * 

All of which is respectfully submitted, 
 
 
 
 
KSV RESTRUCTURING INC., 
SOLELY IN ITS CAPACITY AS RECEIVER AND MANAGER OF  
MIZRAHI (128 HAZELTON) INC. AND 
MIZRAHI 128 HAZELTON RETAIL INC. 
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Court File No. CV-23-00707839-00CL

ONTARIO 
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE MR. )
)
)

WEDNESDAY, THE 18TH

JUSTICE OSBORNE DAY OF OCTOBER, 2023

KEB HANA BANK as trustee of IGIS GLOBAL PRIVATE PLACEMENT REAL 
ESTATE FUND NO. 301 and as trustee of IGIS GLOBAL PRIVATE PLACEMENT 

REAL ESTATE FUND NO. 434

Applicant

- and -

MIZRAHI COMMERCIAL (THE ONE) LP, MIZRAHI DEVELOPMENT GROUP 
(THE ONE) INC., and MIZRAHI COMMERCIAL (THE ONE) GP INC.

Respondents

ORDER
(Appointing Receiver)

THIS APPLICATION made by KEB Hana Bank as trustee of (i) IGIS Global Private 

Placement Real Estate Fund No. 301 and (ii) IGIS Global Private Placement Real Estate Fund No. 

Applicant Bankruptcy and Insolvency 

Act, R.S.C. 1985, c. B-3, as amended (the BIA and section 101 of the Courts of Justice Act,

CJA z & Marsal Canada Inc. 

A&M Receiver

the assets, undertakings and properties of Mizrahi Commercial (The One) LP, Mizrahi 

Development Group (The One) Inc., and Mizrahi Commercial (The One) GP Inc. (together, the 

Debtors

without limitation, in connection with the development of an 85-storey condominium, hotel and 

retail tower located at the southwest corner of Yonge Street and Bloor Street West in Toronto, 

Project

University Avenue, Toronto, Ontario.
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ON READING the affidavit of Joo Sung Yoon (the  Affidavit  sworn October 17, 

2023 and the Exhibits thereto and on hearing the submissions of counsel for the Applicant, counsel 

for the Receiver, counsel for Sam Mizrahi, Mizrahi Inc. and Sam M Inc. (collectively, the 

Mizrahi Group  counsel for Coco International Inc. and 12823543 Canada Ltd., no one 

else appearing although duly served as appears from the affidavit of service of Sierra Farr, sworn 

October 17, 2023, and on reading the consent of A&M to act as the Receiver, 

SERVICE AND REFERENCES 

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application is hereby abridged and validated so that this application is properly returnable today 

and hereby dispenses with further service thereof. 

2. THIS COURT ORDERS that, in this Order, references to the Debtors shall include 

references to all Debtors, or any of them, unless otherwise specified. 

APPOINTMENT 

3. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, A&M is hereby appointed Receiver, without security, of all of the assets, undertakings 

and properties of the Debtors acquired for, or used in relation to a business carried on by the 

Debtors, including, without limitation, in connection with the Project and the Project itself, 

including all proceeds thereof (the Property  For the avoidance of doubt, the Property includes 

ings located thereon. 

 

4. THIS COURT ORDERS that, subject to the terms of the Receivership Funding Credit 

Agreement (as defined herein), including, without limitation, the Cash Flow Projections (as 

defined in the Receivership Funding Credit Agreement), the Receiver is hereby empowered and 

authorized, but not obligated, to act at once in respect of the Property and, without in any way 

limiting the generality of the foregoing, the Receiver is hereby expressly empowered and 

authorized to do any of the following where the Receiver considers it necessary or desirable: 
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(a) to take possession of and exercise control over the Property and any and all 

proceeds, receipts and disbursements arising out of or in respect of the Property, 

 located; 

(b) to receive, preserve, and protect the Property, or any part or parts thereof, including, 

but not limited to, the changing of locks and security codes, the relocating of 

Property to safeguard it, the engaging of independent security personnel, the taking 

of physical inventories and the placement of such insurance coverage as may be 

necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtors, including the powers 

to (i) enter into any agreements, including any agreements for the purchase and sale 

of condominium units which shall be subject to Court approval, (ii) incur any 

obligations in the ordinary course of business, (iii) cease to carry on all or any part 

of the business, or (iv) cease to perform, terminate or disclaim any contracts of the 

Debtors, or in respect of the Property, subject to paragraph 5 of this Order; 

(d) make, directly or indirectly, payments owing by the Debtors, or any of them, or 

owing by Mizrahi Inc. solely in its capacity as developer or general contractor of 

the Project ( Developer

subcontractors and other creditors, in respect of amounts owing prior to or after the 

date of this Order, who the Receiver considers to be critical to the business of the 

Debtors or the Project; 

(e) to engage construction managers, project managers, contractors, subcontractors, 

consultants, appraisers, agents, real estate brokers, experts, auditors, accountants, 

managers, counsel and any other persons from time to time and on whatever basis, 

including on a temporary basis, to assist with the exercise of the Receiver's powers 

and duties, including without limitation those conferred by this Order; 

(f) to purchase or lease such machinery, equipment, inventories, supplies, premises or 

other assets to continue the business of the Debtors or any part or parts thereof; 
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(g) to receive and collect all monies and accounts now owed or hereafter owing to the 

Debtors and, with the consent of the Applicant, to exercise all remedies of the 

Debtors in collecting such monies and accounts, including, without limitation, to 

enforce any security held by the Debtors; 

(h) to settle, extend or compromise any indebtedness owing to the Debtors, provided 

that the Receiver shall obtain the prior consent of the Applicant prior to settling, 

extending or compromising any indebtedness owing to the Debtors in excess of 

$100,000; 

(i) to execute, assign, issue and endorse documents of whatever nature in respect of 

any of the Property, including, without limitation, in respect of construction permits 

and any requirements related thereto, whether in the  name or in the name 

and on behalf of the Debtors, for any purpose pursuant to this Order; 

(j) to initiate, prosecute and continue the prosecution of any and all proceedings and 

to defend all proceedings now pending or hereafter instituted with respect to the 

Debtors, the Property or the Receiver, and to settle or compromise any such 

proceedings, provided that the Receiver shall obtain the prior consent of the 

Applicant prior to settling or compromising any proceeding where the amount 

claimed is in excess of $100,000. The authority hereby conveyed shall extend to 

such appeals or applications for judicial review in respect of any order or judgment 

pronounced in any such proceeding; 

(k) in consultation with the Applicant, to market, whether directly or indirectly, any or 

all of the Property, including, without limitation, condominium units and leased 

premises in the Project, including advertising and soliciting offers in respect of the 

Property or any part or parts thereof and negotiating such terms and conditions of 

sale as the Receiver in its discretion may deem appropriate; 

(l) to sell, convey, transfer, lease or assign the Property or any part or parts thereof out 

of the ordinary course of business: 
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(i) without the approval of this Court in respect of any transaction not 

exceeding $500,000, provided that the aggregate consideration for all such 

transactions does not exceed $2,000,000, and provided further that no 

condominium unit in the Project shall be sold pursuant to this clause (i); and 

(ii) with the approval of this Court in respect of any transaction in which the 

purchase price or the aggregate purchase price exceeds the applicable 

amount set out in the preceding clause, or in respect of any transaction in 

respect of condominium units in the Project; 

and in each such case notice under subsection 63(4) of the Ontario Personal 

Property Security Act, or section 31 of the Ontario Mortgages Act, as the case may 

be, shall not be required; 

(m) to apply for any vesting order or other orders necessary to convey the Property or 

any part or parts thereof to a purchaser or purchasers thereof, free and clear of any 

liens or encumbrances affecting such Property; 

(n) to report to, meet with and discuss with such affected Persons (as defined below) 

as the Receiver deems appropriate on all matters relating to the Property and/or the 

receivership, and to share information, subject to such terms as to confidentiality as 

the Receiver deems advisable, and to conduct any investigations associated with 

 appropriate; 

(o) to register a copy of this Order and any other Orders in respect of the Property 

against title to any of the Property; 

(p) to apply for any permits, licences, approvals or permissions and any renewals 

thereof, and make any filings, in each case as may be required by any governmental 

authority for and on behalf of and, if thought desirable by the Receiver, in the name 

of the Debtors; 

(q) with the consent of the Applicant, to enter into agreements with any trustee in 

bankruptcy appointed in respect of the Debtors, including, without limiting the 
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generality of the foregoing, the ability to enter into occupation agreements for any 

property owned or leased by the Debtors; 

(r) to exercise any shareholder, partnership, joint venture, contractual, statutory or 

other rights which the Debtors may have; and 

(s) to take any steps reasonably incidental to the exercise of these powers or the 

performance of any statutory obligations, including opening any mail or other 

correspondence addressed to any of the Debtors; 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined 

below), including the Debtors, and without interference from any other Person. 

5. THIS COURT ORDERS that the Receiver shall be at liberty to cease to perform, 

terminate or disclaim either the Commercial Development Management Agreement (the 

Construction Management Agreement

Mizrahi Commercial (The One) LP as owner and Mizrahi Inc. as manager in respect of the 

development and construction services provided to the Project, or the CCDC2 Stipulated Price 

Contract 2008 made on the 14th day of May, 2019, as amended on the 27th day of September, 

2019 (such contract, as so amended, the GC Agreement  between Mizrahi Development Group 

(The One) Inc. as owner and Mizrahi Inc. as contractor, in respect of the general contractor services 

Group. 

6. THIS COURT ORDERS that the Receiver is authorized and directed to pay the amount 

of $783,305.03, in respect of the amounts owing to Mizrahi Inc. pursuant to the Construction 

Management Agreement and/or the GC Agreement for services performed on or  prior  to  

August 31, 2023, and the Receiver is further authorized to pay all fees owing under the 

Construction Management Agreement and the GC Agreement that are properly incurred on or after 

September 1, 2023, pursuant to the terms of such agreements; provided however that, for the 

avoidance of doubt, in making any payments pursuant to this paragraph 6, the Receiver is not 

affirming either the Construction Management Contract or the GC Agreement, and the Receiver 
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shall have no personal liability for any payments or other obligations under either the Construction 

Management Contract or the GC Agreement. 

6A.   THIS COURT ORDERS that the Receiver is authorized and directed to pay the amount  

of $88,218.16, in respect of the amounts owing to 12823543 Canada Ltd. for accounting services 

performed on or prior to August 31, 2023. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

7. THIS COURT ORDERS that (i) the Debtors; (ii) all of their current and former directors, 

officers, employees, agents, accountants, legal counsel, direct and indirect shareholders or other 

equity holders, limited partners, general partners and all other persons acting on their instructions 

or behalf; (iii) all construction managers, project managers, contractors, subcontractors and service 

providers directly or indirectly involved in the Project, and all other persons acting on their 

instructions or behalf; and (iv) all other individuals, firms, corporations, governmental bodies or 

agencies, or other entities having notice of this Order (all of the foregoing, collectively, being 

Persons Person  any 

Property in such Person's possession or control, shall grant immediate and continued access to the 

request. 

8. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, agreements, orders, corporate and 

accounting records, insurance policies, permits, licenses and any other papers, records, information 

and cloud-based data of any kind related to the business or affairs of the Debtors or the Property, 

and any computer programs, computer tapes, computer disks, cloud or other data storage media 

containing any such information (the foregoing, collectively, the Records

possession or control, and shall provide to the Receiver or permit the Receiver to make, retain and 

take away copies thereof (in each case within the timeframe specified by the Receiver in writing 

or such other timeframe as may be agreed to between the Receiver and such Person) and grant to 

the Receiver unfettered access to and use of accounting, computer, software, cloud and physical 

facilities relating thereto, provided however that nothing in this paragraph 8 or in paragraph 9 of 

this Order shall require the delivery of Records, or the granting of access to Records, which may 
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not be disclosed or provided to the Receiver due to the privilege attaching to solicitor-client 

communication or due to statutory provisions prohibiting such disclosure. 

9. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer, in the cloud, or in or on other electronic system of information storage, whether by 

independent service provider or otherwise, all Persons in possession or control of such Records 

shall forthwith give unfettered access to the Receiver for the purpose of allowing the Receiver to 

recover and fully copy all of the information contained therein whether by way of printing the 

information onto paper or making copies of computer disks or such other manner of retrieving and 

copying the information as the Receiver in its discretion deems expedient, and shall not alter, erase 

or destroy any Records without the prior written consent of the Receiver. Further, for the purposes 

of this paragraph, all Persons shall provide the Receiver with all such assistance in gaining 

immediate access to the information in the Records as the Receiver may in its discretion require 

including providing the Receiver with instructions on the use of any computer or other system and 

providing the Receiver with any and all access codes, account names and account numbers or other 

account credentials that may be required to gain access to the information. 

10. THIS COURT ORDERS that all Persons, including, without limitation, the Debtors, 

Mizrahi Inc., Sam M Inc., 12823543 Canada Ltd., Sam Mizrahi, Jenny Coco, and all construction 

managers, general contractors, contractors and subcontractors to the Project shall be required to 

cooperate, and share information, with the Receiver in connection with all books and records, 

contracts, subcontracts, agreements, permits, licenses and insurance policies and other documents 

in respect of the Debtors and/or the Property, solely in relation to the Project. In addition to the 

foregoing general cooperation and information sharing requirements, all constructions managers, 

general contractors, contractors, and subcontractors shall, as applicable, be required to do the 

following things: (a) in respect of any and all such contracts, subcontracts, agreements, permits, 

licenses and insurance policies and other documents: (1) maintain them in good standing and 

provide immediate notice and copies to the Receiver of any communications received from 

regulators or providers in respect thereof; (2) provide immediate notice to the Receiver of any 

material change and/or pending material change to the status quo in respect thereof; and (3) provide 

thirty  notice of any renewal date, termination date, election date or similar date in respect 
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thereof; and (b) assist, and cooperate with, the Receiver in obtaining any further permits and 

licenses that may be required. 

11. THIS COURT ORDERS that, upon termination, disclaimer, expiry or cessation of any 

contract or agreement between the Debtors and/or or the Receiver and any other Person, such 

Person shall deliver to the Receiver any Records necessary or desirable for the operation of the 

Debt  Project. 

12. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords 

seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled to 

have a representative present in the leased premises to observe such removal and, if the landlord 

such fixture shall remain on the premises and shall be dealt with as agreed between any applicable 

secured creditors, such landlord and the Receiver, or by further Order of this Court upon 

application by the Receiver on at least two (2) days notice to such landlord and any such secured 

creditors. 

NO PROCEEDINGS AGAINST THE RECEIVER 

13. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

Proceeding

 Court. 

NO PROCEEDINGS AGAINST THE DEBTORS OR THE PROPERTY 

14. THIS COURT ORDERS that no Proceeding against or in respect of the Debtors or the 

Property, or the Developer for matters arising after the date of this Order, shall be commenced or 

continued except with the written consent of the Receiver or with leave of this Court and any and 

all Proceedings currently under way against or in respect of the Debtors or the Property are hereby 

stayed and suspended pending further Order of this Court. 
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NO EXERCISE OF RIGHTS OR REMEDIES 

15. THIS COURT ORDERS that all rights and remedies against the Debtors, the Receiver, 

or affecting the Property, or against the Developer for matters arising after the date of this Order, 

including, without limitation, licenses and permits required for the Project regardless of who is the 

legal holder of any such licenses and permits, are hereby stayed and suspended except with the 

written consent of the Receiver or leave of this Court, provided however that this stay and 

suspension does not apply in respect of any  financial  as defined in the BIA, and 

further provided that nothing in this paragraph shall (i) empower the Receiver or the Debtors to 

carry on any business which the Debtors are not lawfully entitled to carry on, (ii) exempt the 

Receiver or the Debtors from compliance with statutory or regulatory provisions relating to health, 

safety or the environment, (iii) prevent the filing of any registration to preserve or perfect a security 

interest, or (iv) prevent the registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

16. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence 

or permit in favour of the Debtors, the Developer, or in respect of the Project, or held by the 

Debtors or the Developer, without written consent of the Receiver or leave of this Court. 

CONTINUATION OF SERVICES 

17. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtors, or the Developer or contractual, statutory or regulatory mandates for the supply of goods 

and/or services to the Debtors, or the Developer and/or the Project, including without limitation, 

all computer software, communication and other data services, construction management services, 

project management services, permit and planning management services, accounting services, 

centralized banking services, payroll and benefit services, warranty services, sub-contracts, trade 

suppliers, equipment vendors and rental companies, insurance, transportation services, utility, 

customers, clearing, warehouse and logistics services or other services to the Debtors, or the 

Developer and/or the Project are hereby restrained until further Order of this Court from 

discontinuing, altering, interfering with or terminating the supply of such goods or services as may 
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be required by the Receiver, and that the Receiver shall be entitled to the continued use of the 

provided in each case that the normal prices or charges for all such goods or services received after 

the date of this Order are paid by the Receiver or the Developer, as determined by the Receiver, in 

accordance with normal payment practices of the Debtors or the Developer, as applicable, or, with 

respect to the Debtors or the Developer, such other practices as may be agreed upon by the supplier 

or service provider and the Receiver, or as may be ordered by this Court. 

18. THIS COURT ORDERS that any Person who has provided any kind of letter of credit, 

Financial Assurance

Debtors, including where such Financial Assurance has been provided to the Developer, on or 

before the date of this Order shall be required to continue honouring such Financial Assurance in 

accordance with its terms, notwithstanding any default of cross-default arising as a result of this 

Order, the financial circumstances of the Debtors or otherwise. For greater certainty, the 

guarantees of the Guarantors referred to in paragraph 65 of the Yoon Affidavit shall not be affected 

by this paragraph and such guarantees are not included in the definition of Financial Assurance. 

RECEIVER TO HOLD FUNDS 

19. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new bank accounts 

held in trust in accordance with purchase and sale agreements for condominium units in the Project 

Post Receivership Accounts

Receivership Accounts from time to time, net of any disbursements provided for herein, shall be 

held by the Receiver to be paid in accordance with the terms of this Order or any further Order of 

this Court. 
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EMPLOYEES 

20. THIS COURT ORDERS that all employees of the Debtors shall remain the employees 

of the respective Debtor until such time as the Receiver, on the 

terminate the employment of such employees. The Receiver shall not be liable for any employee- 

related liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) 

of the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or 

in respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

21. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and to 

their advisors, but only to the extent desirable or required to negotiate and attempt to complete one 

or more sales of the Property including, without limitation, condominium units and leased premises 

Sale

information is disclosed shall maintain and protect the privacy of such information and limit the 

use of such information to its evaluation of the Sale, and if it does not complete a Sale, shall return 

all such information to the Receiver, or in the alternative destroy all such information. The 

purchaser of any Property shall be entitled to continue to use the personal information provided to 

it, and related to the Property purchased, in a manner which is in all material respects identical to 

the prior use of such information by the Debtors, and shall return all other personal information to 

the Receiver, or ensure that all other personal information is destroyed. 

LIMITATION ON ENVIRONMENTAL LIABILITIES 

22. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or collectively, 

Possession

pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of 

a substance contrary to any federal, provincial or other law respecting the protection, conservation, 
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enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste 

or other contamination including, without limitation, the Canadian Environmental Protection Act, 

1999, the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the Ontario 

Occupational Health and Safety Act Environmental 

Legislation uty to 

report or make disclosure imposed by applicable Environmental Legislation. The Receiver shall 

not, as a result of this Order or anything done in pursuance of the Receiver's duties and powers 

under this Order, be deemed to be in Possession of any of the Property within the meaning of any 

Environmental Legislation, unless it is actually in possession. 

 

23. THIS COURT ORDERS that the Receiver shall incur no liability or obligation (including, 

without limitation, any personal liability or obligation under or in connection with (i) the 

Receivership Funding Credit Agreement; (ii) the performance, actions, errors, omissions or 

negligence by or of any construction manager, project manager, developer, contractor, 

subcontractor or other service provider directly or indirectly involved in the Project, and all other 

persons acting on their instructions or behalf, or (iii) as a result of its appointment or the carrying 

out of the provisions of this Order), save and except for liability arising from any gross negligence 

or wilful misconduct on its part, as determined pursuant to a final order of this Court that is not 

subject to appeal or other review and all rights to seek any such appeal or other review shall have 

expired, or in respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the 

Wage Earner Protection Program Act. Nothing in this Order shall derogate from the protections 

afforded the Receiver by section 14.06 of the BIA or by any other applicable legislation. 

 

24. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, whether incurred prior to, on or subsequent to the date of this 

Order, in each case at their standard rates and charges unless otherwise ordered by the Court on 

the passing of accounts, and that the Receiver and counsel to the Receiver shall be entitled to and 

and disbursements, both before and after the making of this Order in respect of these proceedings, 
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interests, trusts (including, without limitation, deemed trusts), liens, charges and encumbrances, 

statutory or otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 

Aviva

Condo Deposit Account (each as defined in the Yoon Affidavit). 

25. THIS COURT ORDERS that the Receiver and its legal counsel shall pass their accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are hereby 

referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

26. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates and 

charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

27. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow, by way of the Receivership Funding Credit Agreement dated as of October 18, 2023 

among the Receiver, IGIS Asset Management Co., Ltd. and KEB Hana Bank as trustee of IGIS 

Global Private Placement Real Estate Fund No. 530 (the Lender  (with such minor amendments 

that are not inconsistent with this Order, as the Lender and the Receiver may agree to, the 

Receivership Funding Credit Agreement

necessary or desirable, provided that draws made under the Receivership Funding Credit 

Agreement do not exceed $315,000,000 (or such further amount as this Court may authorize), on 

the terms contained in the Receivership Funding Credit Agreement, for the purpose of funding the 

exercise of the powers and duties conferred upon the Receiver by this Order, including as required 

in order to finance ongoing construction and development costs in connection with the Project and 

costs associated with the Receivership, including professional fees. The whole of the Property shall 

Charge  as security for the payment of the monies borrowed pursuant to the Receivership 
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Funding Credit Agreement, together with interest, fees and charges thereon, as set forth in the 

Receivership Funding Credit Agreement, and all other amounts the Debtors are responsible for 

pursuant to the Receivership Funding Credit Agreement, in priority to all security interests, trusts 

(including, without limitation, deemed trusts), liens, charges and encumbrances, statutory or 

charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA, and provided further that 

Condo Deposits in the Condo Deposit Account. 

28. THIS COURT ORDERS that, notwithstanding any other provision of this Order: 

(a) upon the occurrence of an event of default under the Receivership Funding Credit 

cease making advances to the Receiver, make demand, accelerate payment and give 

other notices; and 

(b) the foregoing rights and remedies of the Lender shall be enforceable against any 

trustee in bankruptcy of the Debtors or the Property. 

29. THIS COURT ORDERS 

without leave of this Court. 

30. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

evidence for any amount borrowed by it pursuant to the Receivership Funding Credit Agreement 

and this Order. 

31. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to the Receivership Funding Credit Agreement and this Order or any further order of this 

on a pari passu 

Certificates. 
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SERVICE AND NOTICE 

32. THIS COURT ORDERS that the E-Service Guide of the Commercial List (the Guide

is approved and adopted by reference herein and, in this proceeding, the service of documents 

made in accordance with the Guide (which can be found on the Commercial List website at 

https://www.ontariocourts.ca/scj/practice/regional-practice-directions/eservice-commercial/) 

shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute an order for 

substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to Rule 3.01(d) 

of the Rules of Civil Procedure and paragraph 13 of the Guide, service of documents in accordance 

with the Guide will be effective on transmission. This Court further orders that a Case Website 

shall be established in accordance with the Guide with the following URL: 

https://www.alvarezandmarsal.com/theone. 

33. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Guide is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

last shown on the records of the Debtors and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business day 

after mailing. 

GENERAL 

34. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

35. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of any or all of the Debtors. 

36. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order. 
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_____________________ 

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Receiver, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order. 

37. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and that 

the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

38. THIS COURT ORDERS that the Applicant shall have its costs of this Application, up to 

and including entry and service of this Order, provided for by the terms of the Receivership 

security, then on a substantial indemnity basis to be paid by the Receiver from the  estates 

with such priority and at such time as this Court may determine. 

39. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

likely to be affected by the order sought or upon such other notice, if any, as this Court may order. 

2023.10. 
18 
13:21:12 
-04'00' 
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LEGAL DESCRIPTION OF THE PROJECT 

PIN 21109-0244 (LT) 

FIRSTLY: PT PARKLT 9 CON 1 FTB TWP OF YORK AS IN EP145729 EXCEPT THE 
EASEMENT THEREIN; SUBJECT TO AN EASEMENT AS IN AT5101384; SECONDLY: PT 
PARKLT 9 CON 1 FTB TWP OF YORK AS IN EP93304 EXCEPT THE EASEMENT 
THEREIN; SUBJECT TO AN EASEMENT AS IN AT5101384; THIRDLY: PT PARKLT 9 CON 
1 FTB TWP OF YORK PT 1 64R16532; SUBJECT TO AN EASEMENT AS IN AT5101384; 
FOURTHLY: PT PARKLT 9 CON 1 FTB TWP OF YORK PT 163R658; SUBJECT TO AN 
EASEMENT AS IN AT5101384; FIFTHLY: PT PARKLT 9 CON 1 FTB TWP OF YORK AS 
IN CA703847; SUBJECT TO AN EASEMENT AS IN AT5101384; SIXTHLY: PT PARKLT 9 
CON 1 FTB TWP OF YORK AS IN CT277770; SUBJECT TO AN EASEMENT AS IN 
AT5101384; SEVENTLY: FIRSTLY: PT PARK LT 9 CON 1 FTB TWP OF YORK, AS IN 
EP142034 AND SECONDLY: PT PT PARK LT 9 CON 1 FTB TWP OF YORK DESIGNATED 
AS PT 15 ON PL 63R-3142, SAVE AND EXCEPT PART 2 ON PLAN 66R-32221; SUBJECT 
TO AN EASEMENT AS IN AT5101384; SUBJECT TO AN EASEMENT IN GROSS OVER 
PARTS 7 AND 8 ON PLAN 66R-32221 AS IN AT6077647; SUBJECT TO AN EASEMENT 
OVER PARTS 4, 5 AND 6 ON PLAN 66R-32221 AS IN AT6077654; TOGETHER WITH AN 
EASEMENT OVER PART OF PARK LOT 9, CONCESSION 1 FROM THE BAY (YORK) 
DESIGNATED AS PART 2 ON PLAN 66R-32221 AS IN AT6077634; SUBJECT TO AN 
EASEMENT OVER PART 3 ON PLAN 66R-32221 IN FAVOUR OF PART OF PARK LOT 9, 
CONCESSION 1 FROM THE BAY (YORK) DESIGNATED AS PART 2 ON PLAN 66R-32221 
AS IN AT6077634; SUBJECT TO AN EASEMENT AS IN AT6227322; CITY OF TORONTO 

75



 

RECEIVER CERTIFICATE 

CERTIFICATE NO.    

AMOUNT $   

1. THIS IS TO CERTIFY that Alvarez & Marsal Canada Inc., in its capacity as the receiver 

Receiver

(The One) LP, Mizrahi Development Group (The One) Inc., and Mizrahi Commercial (The One) 

Debtors

including, without limitation, in connection with the development of an 85-storey condominium, 

hotel and retail tower located at the southwest corner of Yonge Street and Bloor Street West in 

Project Property

appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the Court  dated 

the        day of  Order  number -CL- 

  , has received as such Receiver from KEB Hana Bank as trustee of IGIS Global Private 

Placement Real Estate Fund No. 530 (the Lender  the principal sum of $  , being 

part of the total principal sum of $  which the Receiver is authorized to borrow under 

and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable in accordance with the terms of 

the Receivership Funding Credit Agreement (as defined in the Order) with interest thereon 

calculated in accordance with the terms of the Receivership Funding Credit Agreement. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

Toronto, Ontario. 

76



- 2 -

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 

to any person other than the holder of this certificate without the prior written consent of the holder 

of this certificate. 

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any sum 

in respect of which it may issue certificates under the terms of the Order. 

DATED the  day of  , 20 . 

ALVAREZ & MARSAL CANADA INC., 
solely in its capacity as Receiver of the Property, 
and not in its personal capacity 

Per: 

Name: 

Title: 
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COURT FILE NUMBERS: CV-24-00715321-00CL 
 
 

ONTARIO  
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

B E T W E E N: 

CONSTANTINE ENTERPRISES INC. 
 

APPLICANT 
- AND - 

 
MIZRAHI (128 HAZELTON) INC. AND 

MIZRAHI 128 HAZELTON RETAIL INC. 
 

RESPONDENTS 
 
 
 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, C. C.43, AS AMENDED 

FIRST REPORT OF  
KSV RESTRUCTURING INC. 

 AS RECEIVER AND MANAGER  
 

JUNE 14, 2024 

1.0 Introduction 

1. Pursuant to an order of the Ontario Superior Court of Justice (the “Court”) issued on 
June 4, 2024 (the “Receivership Order”), KSV Restructuring Inc. (“KSV”) was 
appointed as the receiver and manager (the “Receiver”) of (a) certain condominium 
units located at 126 Hazelton Avenue, Toronto, Ontario and 128 Hazelton Avenue, 
Toronto, Ontario and legally described by the PIN numbers listed in Appendix “A” 
(collectively, the “Real Property"); and (b) all of the assets, undertakings and 
properties of Mizrahi (128 Hazelton) Inc. (“Hazelton”) and Mizrahi 128 Hazelton Retail 
Inc. (“Retail”, together with Hazelton, the “Debtors”), or either of them, acquired for, 
or used in relation to a business carried on by the Debtors, or either of them, including 
all proceeds thereof (the “Personal Property”, and together with the Real Property, 
the “Property”).  A copy of the Receivership Order is provided in Appendix “B”.  
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2. The purpose of these receivership proceedings is for the Receiver to realize on the 
Property in an efficient and orderly manner which includes: 

a) constructing and completing some or all of the Unfinished Units (as defined 
below) so that they can be sold; and 

b) conducting a sale process for an agreement of purchase and sale effective as 
of November 10, 2020, as amended, (the “Retail APS”) pursuant to which Retail 
has a right to purchase a commercial retail/office unit on level 1 of the Hazelton 
Project (as defined below) together with four parking spaces and one locker, on 
the terms and conditions set out therein (the “Level 1 Unit”) for a purchase price 
of $2,393,000, subject to customary adjustments for a transaction of this nature.    

3. This report (the “Report”) is filed by KSV in its capacity as Receiver.   

1.1 Purposes of this Report 

1. The purposes of this Report are to: 

a) provide background information about the Debtors;  

b) provide information regarding the Unfinished Units; 

c) set out a proposed sale process (the “Retail APS Sale Process”) for the sale 
of the Retail APS and the terms of a proposed stalking horse agreement of 
purchase and sale dated June 14, 2024 (the “Stalking Horse APA”) between 
the Receiver and CEI; and 

d) recommend that this Court issue an order (the “Sale Process Order”) 
approving: 

i. the Retail APS Sale Process; and 

ii. the Stalking Horse APA for the purposes of acting as a “stalking horse” in 
the Retail APS Sale Process as set out in the Stalking Horse APA. 

1.2 Restrictions 

1. In preparing this Report, the Receiver has relied upon (i) discussions and information 
provided by representatives of Constantine Enterprises Inc. (“CEI”); (ii) certain of the 
Debtors’ unaudited financial information; and (iii) the receivership application 
materials filed by CEI and materials filed by the Debtors (collectively, the 
“Information”). 

2. The Receiver has not audited or otherwise attempted to verify the accuracy or 
completeness of the Information in a manner that complies with Canadian Auditing 
Standards (“CAS”) pursuant to the Chartered Professional Accountants of Canada 
Handbook and, accordingly, the Receiver expresses no opinion or other form of 
assurance as contemplated under the CAS in respect of the Information.  Any party 
wishing to place reliance on the Information should perform its own diligence and the 
Receiver accepts no responsibility for any reliance placed on the Information in this 
Report by any party. 
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3. Additional background information regarding the Debtors and the reasons for the 
appointment of the Receiver are provided in affidavits of Robert Hiscox sworn 
February 23, 2024 and April 16, 2024 (the “Hiscox Affidavits”).  Copies of the Court 
materials filed in these proceedings are available on the Receiver’s case website at: 
https://www.ksvadvisory.com/experience/case/128Hazelton. 

2.0 Background 

2.1 Hazelton  

1. Hazelton is the registered owner of the Real Property, which are certain premises in 
relation to a nearly complete nine-storey, 20-unit luxury condominium development 
project located in Toronto’s Yorkville neighbourhood with approximately 1,993 square 
feet of ground floor commercial retail space and three levels of underground parking 
(the “Hazelton Project”).  

2. Hazelton is responsible for development and construction and is currently the 
registered owner of seven condominium units, and one ground floor commercial retail 
space, and the parking spaces allocated to the units and the retail space. The 
development and construction management of the Hazelton Project was performed 
by Mizrahi Inc. 

3. The shares in the capital of Hazelton are owned 50% by Mizrahi Developments Inc. 
("MDI") and 50% by CEI.  The Receiver understands that MDI is controlled by Sam 
Mizrahi. 

4. Mr. Mizrahi was the President of Hazelton and one of two directors of Hazelton until 
he resigned on May 13, 2024.  Mr. Hiscox, a nominee of CEI, is the other director.  
Mr. Mizrahi is also the principal of the Mizrahi development group of companies, a 
condominium development group (the “Mizrahi Group”). The Mizrahi Group is CEI’s 
operating and development counterpart in connection with the development of the 
Hazelton Project.     

5. Hazelton is the borrower under the DUCA Commitment, the 2015 Credit Agreement, 
the 2020 Grid Note and the 2021 Grid Note (each as defined below).  

6. The following condominium units are under contract to be sold: 801, 802 and 901 (the 
“Unfinished Units”); however, these sales have not closed, and the Receiver intends 
to engage with each purchaser to address issues relevant to each transaction.  
Construction on each of these units has not been completed and, as discussed below, 
the Receiver intends to engage Gillam Communities LP (“Gillam”) for this purpose.   

2.2 Retail  

1. Retail is the purchaser of the Level 1 Unit under the Retail APS and is the borrower 
under the Retail Note (as defined below).  The Receiver understands that the shares 
of Retail are owned by Mr. Mizrahi or his designee.   
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2. The Retail APS was originally entered into between Mizrahi Inc. and Hazelton.  
Pursuant to an assignment agreement dated November 10, 2020, Mizrahi Inc. 
assigned its interest in the Retail APS to Retail.  The Retail APS was amended by the 
Receiver to facilitate the sale of the Retail APS.  The changes provide that the unit is 
to be sold (in its current condition) on an “as is, where is basis”.  The purchase price 
is unchanged. 

3. Until recently, Mr. Mizrahi was the President and sole director of Retail.  Based on a 
recent corporate profile report, as of March 1, 2024, Amanda Brown is the sole director 
and president of Retail.  Attached as Appendix “C” is a copy of a corporate profile for 
Retail.   

3.0 Creditors 

3.1 Secured Creditors 

1. As set out below, a preliminary summary of the Debtors’ secured creditors is as 
follows:1 

(Unaudited; $000s) Amount 
   

Hazelton  
Hazelton Priority Indebtedness (as defined below) 13,015,116 
Aviva2 18,500,000 
Hazelton Subordinate Indebtedness (as defined below) 31,041,763 
CEC Mechanical Ltd. (“CEC”) (construction lien)  507,658 
CLM General Enterprises (“CLM”) (construction lien) 68,262 
385277 Ontario Limited (“385 Ontario”) (construction lien) 47,503 
Penegal Trim & Supply Ltd. (“Penegal”) (construction lien) 138,765 
 63,319,067  
Retail  
Retail Indebtedness (as defined below) 2,854,278 

 
2. Norton Rose Fulbright Canada LLP (“NRF”), the Receiver’s independent counsel, has 

conducted a review of the security held in respect of the Hazelton Priority 
Indebtedness, the Hazelton Subordinate Indebtedness and the Retail Indebtedness. 
NRF has provided the Receiver with opinions that, subject to standard assumptions 
and qualifications, the security outlined therein is valid and enforceable.  

Hazelton Priority Indebtedness 

1. CEI is a Toronto-based private real estate fund that has assisted in the financing of 
the Hazelton Project since 2015. CEI purchased and took an assignment of the 
Hazelton Priority Indebtedness (as defined below) from DUCA Financial Services 
Credit Union Ltd. (“DUCA”) on February 1, 2024, which commenced a receivership 
application against Hazelton on January 19, 2024.  The DUCA receivership 

 

1 The amounts in the table are subject to change for interest, fees and costs, which continue to accrue.  
2 Aviva’s registration is discussed below.  
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application was dismissed following the assignment by DUCA of its rights in the DUCA 
Commitment and DUCA Security (as defined below) to CEI. 

2. Pursuant to the terms of a commitment letter dated June 27, 2017, as amended (the 
“DUCA Commitment”), DUCA made available certain demand credit facilities to 
Hazelton to finance construction of the Hazelton Project in the approximate amount 
of $33.5 million (the “DUCA Loan”). 

3. As security for the DUCA Loan, DUCA obtained from Hazelton, among other things, 
(i) a first-ranking mortgage against its Real Property (the “DUCA Mortgage”); (ii) a 
general assignment of rents (the “DUCA GAR”); and (iii) a general security agreement 
(the “DUCA GSA”, and together with the DUCA Mortgage and DUCA GAR, the 
“DUCA Security”). 

4. As of February 29, 2024, the amount owing under the DUCA Loan and other amounts 
due and owing under the DUCA Commitment and DUCA Security (collectively, the 
“Hazelton Priority Indebtedness”) was $13,015,116, with interest and costs 
accruing, including certain protective advances made by CEI for overdue 
condominium fees on behalf of Hazelton to preserve and protect CEI’s collateral from 
a potential lien being registered on title to the Real Property by the Hazelton Project 
condominium corporation for unpaid common expenses. 

Hazelton Subordinate Indebtedness 

1. Pursuant to the terms of a credit agreement dated June 19, 2015, CEI also advanced 
a non-revolving loan facility to Hazelton in the principal amount of $21,000,000 (the 
“Hazelton Subordinate Indebtedness”). 

2. As security for the Hazelton Subordinate Indebtedness, CEI obtained from Hazelton, 
among other things, (i) a mortgage against its Real Property; (ii) a general assignment 
of rents; and (iii) a general security agreement. 

3. As of February 29, 2024, the amount owing under the Hazelton Subordinate 
Indebtedness and other amounts due and owing under the 2015 Credit Agreement 
and related security was $31,041,763, with interest and costs accruing. 

4. CEI granted a subordination, assignment, postponement and standstill agreement in 
favour of DUCA on June 22, 2017, pursuant to which CEI subordinated its mortgage 
to DUCA and registered a postponement in favour of Aviva and the City of Toronto. 

Retail Note 

1. On November 10, 2020, Retail issued a promissory note in favour of CEI (the “Retail 
Note”) pursuant to which CEI advanced a loan to Retail in the aggregate principal 
amount of $2,174,130 (the “Retail Indebtedness”, together with the Hazelton Priority 
Indebtedness and the Hazelton Subordinate Indebtedness, the “Indebtedness”).   
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2. The use of the funds advanced under the Retail Note were for Retail to make 
contemporaneous advances to Hazelton in the same amount (which amounts were 
advanced by Retail to Hazelton pursuant to the terms of a promissory note issued by 
Hazelton to Retail on November 10, 2020 (the “Retail Flow-Through Note”)). 

3. As security for the Retail Note, CEI obtained i) a general security agreement by Retail 
(the “Retail GSA”); ii) an agreement between Retail and CEI pursuant to which Retail 
granted CEI an option to purchase the Retail APS and the Retail Flow-Through Note 
for one dollar in certain circumstances (which have not yet occurred) in accordance 
with the terms thereof (the “Option Agreement”); and iii) an unlimited guarantee by 
Mr. Mizrahi in respect of all obligations owing by Retail to CEI (the “Retail Guarantee” 
and collectively with the Retail GSA and the Option Agreement, the “Retail Security”). 

Additional Secured Creditors 

1. Based on searches dated as of June 10, 2024, the following charges are also 
registered against the Real Property:  

a) a charge in favour of Aviva Insurance Company of Canada (“Aviva”) registered 
on September 22, 2016 in the maximum principal amount of $18.5 million in 
respect of Hazelton’s deposit insurance indemnification obligations for 
homebuyers who paid deposits for units that have not yet closed; 

b) a construction lien registered by CEC on September 29, 2023, of which 
$507,658 was outstanding as of November 21, 2023;  

c) a construction lien registered by CLM, on February 2, 2024, of which $68,262 
is outstanding;  

d) a construction lien registered by 385 Ontario, on March 8, 2024 in the amount 
of $47,502.80; and 

e) a construction lien registered by Penegal, on May 10, 2024 in the amount of 
$138,765.14. 

2. Aviva entered into a priority agreement with DUCA dated June 27, 2017 pursuant to 
which Aviva subordinated its mortgage to the DUCA Mortgage. 

3. The Receiver is continuing to review and assess the construction liens, including 
seeking further information from lienholders, where necessary. 

4. The Receiver also understands that the following registrations were made pursuant 
to the Personal Property Security Act in Ontario:  
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Hazelton 

a) two registrations in favour of CEI in connection with the Hazelton Priority 
Indebtedness; 

b) a registration in favour of Aviva; and 

c) a registration in favour of CEI in connection with the Hazelton Subordinate 
Indebtedness. 

Retail 

a) a registration in favour of Mizrahi Constantine (180 SAW) LP3; and 

b) two registrations in favour of CEI in connection with the Retail Indebtedness. 

3.2 Other Known Creditors 

1. CEI is also a creditor of Hazelton in connection with: 

a) an unsecured promissory note issued to CEI by Hazelton on November 10, 
2020 pursuant to which CEI advanced loans to Hazelton in the aggregate 
principal amount of $3,200,000 (the “2020 Grid Note”);  

b) an unsecured promissory note issued to CEI by Hazelton on December 3, 2021 
pursuant to which CEI advanced loans to Hazelton in the aggregate principal 
amount of $1,500,000 (the “2021 Grid Note”); and 

c) the indebtedness relating to a construction lien previously registered on title to 
the Real Property in the amount of $1,351,861, which indebtedness has been 
purchased by CEI.  

2. According to a creditors list provided to the Receiver, Hazelton’s known unsecured 
creditors (other than CEI in respect of (a) and (b) above), total approximately $4.2 
million in respect of amounts owing to consultants, law firms, trade contractors and 
other parties. 

4.0 Hazelton’s Ongoing Operations 

4.1 Funding for these Proceedings 

1. The Debtors have no cash available to advance any of their business activities, 
including construction.  Accordingly, the Receiver intends to borrow from CEI under 
receiver’s certificates, in accordance with paragraph 23 of the Receivership Order. 

 

3 There are no obligations are outstanding in respect of this registration. 
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4.2 Project Management 

1. Mizrahi Inc. was the construction manager (the “Construction Manager”) and the 
development manager of the Hazelton Project pursuant to a construction 
management agreement dated March 31, 2017 (the “CM Agreement”) and 
development management agreement dated June 19, 2015 (the “DM Agreement”), 
respectively. On May 10, 2024, Mizrahi Inc., as Construction Manager, delivered a 
notice of termination of the CM Agreement to Hazelton.  As of the date of this Report, 
the Receiver was considering the termination of the DM Agreement.  The Receiver 
may file a supplemental report concerning the DM Agreement prior to the return of 
this motion. 

2. The Receiver is in discussions with Gillam to complete certain outstanding 
construction pursuant to the CCDC-2 Contract (the “CCDC-2”).  The Receiver 
understands that CEI consents to the Receiver’s retention of Gillam for this purpose.  
The total cost of the work to be completed under the CCDC-2 Contract is budgeted to 
be approximately $4.2 million.  As of the date of this Report, the CCDC-2 has not 
been finalized.   

5.0 Retail APS Sale Process 

1. The purpose of the Retail APS Sale Process is to market for sale the Retail APS and 
to sell the Level 1 Unit.  The Retail APS Sale Process is a stalking horse sale process, 
pursuant to which the Stalking Horse APA provides a base-line purchase price for the 
Retail APS, while also enabling the Receiver to test the market to obtain a higher 
selling price.  The successful purchaser of the Retail APS will be required to close on 
the Level 1 Unit in accordance with the terms of the amended Retail APS, a copy of 
which is provided in Appendix “D”.  The completion of the sale of the Retail APS and 
the Level 1 Unit is contemplated to be contemporaneous. 

2. With the consent of CEI, the Receiver has engaged CBRE Limited (“CBRE”) to market 
the Retail APS and Level 1 Unit for sale.  CBRE is a leading international real estate 
brokerage and is well known to the Receiver from other real estate insolvencies.   

3. CBRE’s listing fee (4%) is consistent with the market for the sale of condominium units 
and CEI consents to the amount of the listing fee.  The listing fee is a percentage of 
the total purchase price under the Retail APS plus the successful transaction under 
the Retail APS Sale Process.  The listing fee is payable if CEI is the successful bidder 
pursuant to a credit bid.  The Receiver believes CBRE’s fee is reasonable in the 
circumstances.  

4. The Receiver understands that CEI consents to the Retail APS Sale Process. 

5.1 Sale Process 

1. The Retail APS Sale Process is set out in the table below.  The timelines are based 
on KSV’s experience selling real estate assets in court-supervised proceedings, as 
well as guidance from CBRE.  The timelines assume that the Court approves the 
Retail APS Sale Process on the return of this motion.   
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Summary of Sale Process 

Milestone Description of Activities Timeline 

 

Phase 1 – Pre-Sale Process 

Preparation 

  

Retention of Agent  Receiver to retain CBRE as sales agent for the Retail APS Sale 
Process (the “Listing Agent”)  

Complete  

Due diligence  Listing Agent to upload documentation concerning the 
opportunity to a virtual data room (the “VDR”) so that 
interested parties can review the Stalking Horse APA and 
conduct diligence on the Retail APS and the Level 1 Unit. 

 The VDR will include information required to allow 
interested parties to perform due diligence, including a copy 
of the Stalking Horse APA and a form of agreement of 
purchase and sale for bid submissions (the “Bid Form”).   

 

To be completed 
within five 

business days of 
court approval of 
the sale process 

Marketing materials  The Listing Agent will prepare a document summarizing the 
opportunity and explaining the Sale Process, including the 
deadline for submitting offers, being approximately 30 days 
from the launch of the Retail APS Sale Process (the “Bid 
Deadline”). 

Prospect Identification  The Listing Agent, in consultation with the Receiver, will 
market the Retail APS using traditional methods to sell 
similar properties in the City of Toronto, including listing it 
on the multiple listing system (if possible), email blasts, 
preparation of a marketing brochure, direct solicitation and 
signage. 

 The Listing Agent will advise bidders of the Stalking Horse 
APA and that any offer must be equal to the value of the 
Stalking Horse APA, plus a bid increment of $50,000 (the 
“Initial Bid Increment”). 
 

Phase 2 – Marketing, Due 

Diligence and Offer 

Solicitation 

 

 

Stage 1  Market introduction No later than 

June 24, 2024, 

subject to Court 

approval 

Stage 2  Due Diligence – based on feedback from CBRE, interested 
parties will be provided approximately 30 days to review 
information in the VDR, tour the Level 1 Unit and submit an 
offer.   

 Interested parties will be advised of the Bid Deadline. 
 

Approximately 30 
days 

Stage 3  Bids must be received on or before the Bid Deadline. 
 To be considered a qualified bid (a “Qualified Bid”) a bid 

must meet the following criteria (the “Qualified Bid 
Criteria”): 
o a blackline to the Bid Form (a soft copy of the Stalking 

Horse APA will be made available in the VDR);  
o provide a purchase price consisting solely of cash 

consideration with a value of not less than $300,0004 

 

 

4 This amount was determined based on discussions with CBRE. 
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Summary of Sale Process 

Milestone Description of Activities Timeline 

 

(being the total consideration under the Stalking Horse 
APA), plus the assumed liabilities, plus the Initial Bid 
Increment; 

o include a deposit equal to the sum of 10% of the 
purchase price for the Retail APS (such portion of the 
deposit being $239,300) and 10% of the purchase price 
for the Stalking Horse APA (such portion of the deposit 
being at least $35,000);  

o not be conditional on the outcome of any further due 
diligence or financing; 

o provide the names of the representatives who are 
authorized to appear and act on behalf of the bidder; 

o provide evidence sufficient for the Receiver to 
determine that the bidder has the ability to complete 
the transaction and the subsequent purchase of the 
Level 1 Unit;  

o include acknowledgements and representations that 
confirm that the transaction is on an “as is, where is” 
basis; the bidder has had an opportunity to conduct 
any and all due diligence necessary prior to entering 
into the Qualified Bid and has relied solely upon its 
own independent review, investigation and/or 
inspection of any documents and/or the property in 
making its bid; and it did not rely upon any written or 
oral statements, representations, warranties, or 
guarantees whatsoever, whether express, implied, 
statutory or otherwise, regarding the completeness of 
any information provided in connection therewith, 
except as expressly stated in the Qualified Bid;  

o includes a covenant that the bidder will close the 
transaction under the Retail APS immediately after 
Closing; 

o provides that the Qualified Bid shall remain open until 
the latest of (a) the date on which the Listing Agent 
advises the bidder that its bid is not the successful bid 
or the back-up bid, if one is selected; (b) in the case of 
the Successful Bid, the closing of the transaction; and 
(c) in the case of a back-up bid, if one is selected, the 
earlier of the closing of another successful transaction 
and the closing of the transaction under the back-up 
bid; and  

o include any other terms or conditions the Potential 
Bidder believes are material to the transaction. 
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Summary of Sale Process 

Milestone Description of Activities Timeline 

 

Phase 3 – Offer Review and Negotiations  

Selection of the Successful Bid 

and Back-Up Bid 

 The Stalking Horse APA shall be considered a Qualified Bid. 
 If any additional Qualified Bids are received, the Listing 

Agent and the Receiver may declare one or more Qualified 
Bids as the successful bid and back up bid or seek further 
amendments or clarifications to any Qualified Bids including 
the Stalking Horse APA or establish further procedures for 
determining a successful bid and/or back-up bid, including as 
many rounds of bidding as determined necessary in the 
discretion of the Receiver. 

 

Sale Approval Motion and 

Closing 

 Prepare materials to seek approval of the transaction. 
 Close transaction following court approval. 

ASAP after 
finalizing 
definitive 

documents 

 
2. Additional terms of the Retail APS Sale Process include:  

a) the transaction contemplated by the Stalking Horse APA will be marketed and 
sold on an “as-is, where-is” basis, with standard representations and warranties 
for a receivership transaction; 

b) the amendment to the Retail APS indicates that the sale of the Level 1 Unit 
would also be completed on an “as-is, where-is” basis and otherwise in 
accordance with the terms of the amended Retail APS; 

c) to the extent permitted by law, all of the right, title and interest of Retail in the 
Retail APS will be sold free and clear of all pledges, liens, security interests, 
encumbrances and claims, pursuant to an approval and vesting order to be 
sought by the Receiver; 

d) the Receiver will have the right to reject any and all offers, including the highest 
and best offers other than the Stalking Horse APA;  

e) if, in the Receiver’s sole discretion, it will assist to maximize recoveries, the 
Receiver will have the right to: (i) waive strict compliance with the terms of the 
Retail APS Sale Process, including the right to amend any of the deadlines in 
the table above; and (ii) modify and adopt such other procedures that will better 
promote the sale of the Retail APS or increase recoveries for stakeholders;   

f) any material modifications to, or the termination of, the Retail APS Sale Process 
shall require Court approval; and 

g) any transaction or transactions entered into by the Receiver shall be subject to 
Court approval. 
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5.2 The Stalking Horse APA 

1. The following is a summary description of the Stalking Horse APA only.  Readers are 
encouraged to read the entirety of the Stalking Horse APA for its terms and conditions, 
a copy of which is provided in Appendix “E”.  

2. The key terms and conditions of the Stalking Horse APA are provided below5. 

a) Purchaser: CEI. 

b) Purchased Assets:  All of Retail’s right, title and interest in the Retail APS. 

c) Excluded Assets:  The Seller shall not sell to the Purchaser and the Purchaser 
shall not purchase from the Seller any assets other than the Purchased Assets. 

d) Purchase Price: The Purchase Price under the Stalking Horse APA is (i) 
$300,000 owing by Retail to the Purchaser on Closing (which is to be satisfied 
by way of credit bid of a portion of the amount owing by Retail to the Purchaser); 
and (ii) the amount of the Assumed Liabilities as of Closing, which includes the 
obligation to purchase the Level 1 Unit for $2,393,000, subject to customary 
adjustments for a transaction of this nature.   

e) Deposit: All offers must include a deposit equal to the sum of 10% of the 
purchase price for the Retail APS (such portion of the deposit being $239,300) 
and 10% of the purchase price for the Stalking Horse APA (such portion of the 
deposit being at least $35,000). 

f) Assumed Liabilities: The Purchaser shall assume as of the Closing Date and 
shall pay, discharge and perform, as the case may be, from and after the 
Closing Date, all liabilities and obligations of Retail arising in respect of the 
Retail APS (collectively, the “Assumed Liabilities”).  The Purchaser covenants 
to close the transaction under the Retail APS immediately after Closing. 

g) Closing Date: No later than the day that is 10 days after the date on which the 
Court grants the Sale Approval and Vesting Order.  

h) Material Conditions: As follows:  

i. no legal or regulatory action or proceeding shall be pending or threatened 
by any Governmental Authority to enjoin, restrict or prohibit the purchase 
and sale of the Purchased Assets;  

ii. all conditions to closing to purchase the Unit (as defined in the amended 
Retail APS) under the amended Retail APS (subject to the release of any 
signed documents from escrow) shall have been either satisfied or 
waived;  

 

5 Capitalized terms not otherwise defined are defined in the Stalking Horse APA. 
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iii. the Court shall have issued the Sale Process Order by no later than June 
21, 2024; and 

iv. the Court shall have granted the Sale Approval and Vesting Order by no 
later than 14 calendar days following the transaction being selected as the 
Successful Bid. 

i) Acceptance of Successful Bid: The sale of the Purchased Assets to any 
Successful Bidder by the Receiver is conditional upon the approval of the 
Successful Bid by the Court.  

5.3 Retail APS Sale Process Recommendation 

1. The Receiver recommends that the Court issue an order approving the Retail APS 
Sale Process and the Stalking Horse APA as the Stalking Horse Bid for the following 
reasons: 

a) the value of the Stalking Horse APA was based on the Receiver’s discussions 
with CBRE and presents a reasonable floor price for the Retail APS, when 
considered in the context of the purchase price of the Level 1 Unit;  

b) the Stalking Horse APA does not include a break fee or expense 
reimbursement; 

c) the Retail APS Sale Process is reasonable and appropriate at this time and is 
supported by CEI, being Retail’s most significant and senior ranking 
stakeholder;  

d) the Retail APS Sale Process is a fair, open and transparent process developed 
with input from CBRE, and is intended to canvass the market broadly on an 
efficient basis to obtain the highest and best price;  

e) the Retail APS Sale Process is flexible and provides the Receiver with the 
timelines, procedures and discretion that it believes are necessary to maximize 
value;  

f) the CBRE marketing process includes procedures commonly used to sell real 
estate assets, including by KSV in other court-supervised real property sale 
processes; and 

g) CBRE is a leading national brokerage, with the experience and expertise to 
market the Retail APS, including significant knowledge of the Toronto market in 
which the Hazelton Project is located. 
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6.0 Conclusion 

1. Based on the foregoing, the Receiver respectfully recommends that this Honourable 
Court make an order granting the relief detailed in Section 1.1(1)(d) of this Report.  

 

*     *     * 

All of which is respectfully submitted, 
 
 
 
 
KSV RESTRUCTURING INC., 
SOLELY IN ITS CAPACITY AS RECEIVER AND MANAGER OF  
MIZRAHI (128 HAZELTON) INC. AND 
MIZRAHI 128 HAZELTON RETAIL INC. 
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EXECUTION VERSION

DEVELOPMENT
MANAGEMENT AGREEMENT

THIS AGREEMENT made the 19th day of June, 2015.

BETWEEN:

MIZRAHI (128 HAZELTON) INC.
(hereinafter called the "Owner")

-and-
OF THE FIRST PART,

MIZRAHI INC.
(hereinafter called the "Manager")

- and -
OF THE SECOND PART,

SAM MIZRAHI
(hereinafter called "Sam")

OF THE THIRD PART.

WHEREAS the Owner wishes to retain the Manager to be the development manager to
develop, design, market, sell, and construct a midrise condominium currently contemplated to
be approximately 28 residential units (each a "Unit"), approximately 62,000 square feet of gross
area including 2,691 square feet of retail, and a 2 level below grade parking garage with 29
stalls (the "Project") at 128 and 126 Hazelton Avenue, Toronto (the "Property");

AND WHEREAS the Manager has agreed to do so.

The parties agree as follows:

Representation and Warranty

The Manager represents and warrants to the Owner that it has and shall continue to
have the facilities, personnel and expertise to provide to the Owner the services herein
set forth in a competent and efficient manner and that it has, or will obtain, all licences,
permits and approvals necessary to perform the services set forth herein.

2. Appointment of Manager

Relying on the foregoing
retains the Manager as
herein set forth.

representation and warranty, the Owner hereby appoints and
development manager of the Project to perform the services

Lega I' 14386253.4
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Term

The Manager's appointment under this Agreement shall commence upon the date hereof
and shall continue until completion of the Manager's duties described herein unless
terminated earlier in accordance with the provisions hereof.

4. Development Fees

(a) In consideration of the services to be provided by the Manager as set out herein,
the Manager shall be paid development fees in the amount of $2,000,000 (the
"Development Fees"), plus applicable sales taxes, in advance, on the date
hereof which includes the head office overhead and expenses of the Manager.
$500,000 of the Development Fees are fully earned as of the date hereof. The
balance of the Development Fees shall be paid in advance to the Manager on
the date hereof for future services to be performed by the Manager as set out in
this Agreement and shall be considered earned as follows:

i) as to 50% of the Development Fees ($1,000,000), upon issuance of all
required building permits for the construction of the Project (the "Building
Permit Date");

ii) as to 25% of the Development Fees ($500,000), upon final closing of the
sale of all of the Units and the completion of all other aspects of the
Project (the "Project Completion Date").

(b) In the event this Agreement is terminated for any reason prior to the Building
Permit Date, the Manager shall repay to the Owner the sum of $1,500,000
representing the then unearned portion of the Development Fees.

(c) In the event that this Agreement is terminated for any reason following the
Building Permit Date but prior to the Project Completion Date, the Manager shall
repay to the Owner the sum of $500,000 representing the then unearned portion
of the Development Fees.

(d) Any unearned portion of the Development Fees required to be repaid by the
Manager hereunder together with all HST collected by Manager in respect
thereof (referred to herein as the "Unearned Fee Repayment") shall be repaid to
the Owner within ten (10) days of the effective date of termination without set-off
and shall be without prejudice to the right of the Owner to bring an action to
recover damages for breach of this Agreement.

Out-of-Pocket Expenses

The Manager shall not be reimbursed for any of its out-of-pocket expenses with respect
to the Project or its services provided hereunder except those expenses incurred by the
Manager and explicitly contemplated in the budget and report issued by Altus Group
Limited on April 24, 2015, as amended from time to time with the prior written approval
of Constantine Enterprises Inc. (the "Budget"). All other expenses incurred by the
Manager in connection with the provision of its services hereunder shall be borne by the
Manager.
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6. Scope of Duties

Upon and subject to the terms hereinafter set forth, and subject to and in accordance
with any and all instructions consistent with such terms which may from time to time be
given by the Owner, the Manager, shall, for and on behalf of the Owner, do all that is
required to complete the Project through to the Project Completion Date. Without in any
way limiting the preceding sentence, the Manager shall:

(a) supervise the completion of all matters relating to the planning and design of the
Project, including:

arrange for, coordinate and expedite any remaining planning and design
to be done, the obtaining of all necessary approvals and permits,
financing, management, preparation of plans) of condominium, in a
manner consistent with the philosophy of development and sale;

ii) select and negotiate the terms of the contracts for all professional
consultants necessary or appropriate to be retained, to advise in
connection with the design and development of the Project, including the
architect, structural engineer, mechanical engineer, electrical engineer,
lawyers and quantity surveyor for the Project;

iii) negotiate and settle the terms of the contract and/or arrangements for the
landscape architect, acoustical engineer, surveyor, traffic consultant and
all other minor development consultants, including those contracts
already entered into by the Owner;

iv) co-ordinate and monitor the design team to ensure timely preparation of
design concept drawings and drawings for governmental approvals;

v) co-ordinate and expedite the securing of all necessary permits, approvals
and consents;

vi) negotiate the terms of any servicing agreements, and other agreements
required with governmental authorities or non-governmental authorities
having jurisdiction with respect to the development of the Project;

vii) arrange for, instruct and coordinate with architects and engineers to
prepare all necessary working drawings and construction specifications
for the Project; and

viii) arrange for the application for and obtaining of all building permits,

(b) perform all duties and functions relating to financing the Project, including:

consult with and determine from the Owner all equity and financing
requirements in connection with the Project;

ii) prepare all necessary reports, materials, preliminary budgets, pro forma
statements, cost of the Project and Project summaries to be submitted to
the Project lenders) and quantity surveyor(s);
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iii) negotiate the terms of required construction loan commitments for
approval by the Owner and all final loan documentation in connection
therewith;

iv) monitor and administer all applications for construction financing
advances and co-ordinate the disbursement thereof to the contractors;
and

v) arrange payment on behalf of the Owner, at the Owner's expense, of all
mortgage debt service, land carrying costs, interim financing costs and
other such non-construction costs,

(c) perform all necessary or desirable administrative duties required to complete the
Project, including:

i) establish and implement Project cost control and accounting procedures,
including all bookkeeping functions, checking invoices for payment and
cash flow control in accordance with Accounting Standards for Private
Enterprises consistently applied;

ii) provide clerical and administrative services as are reasonably required to
carry out its duties;

iii) on behalf of the Owner, initiate all legal actions related to the Project or
defence of legal actions against the Project and the adjustment,
settlement or compromise of any claim, obligation, suit, construction lien
or judgment against the Project;

iv) negotiate and obtain all policies of insurance necessary or advisable to
protect the Project and Owner from liability, damage or loss resulting from
the development and construction of the Project, including builder's risk
insurance and liability insurance if not already in place.

v) determine, negotiate and settle all maintenance contracts and other
contracts for the provision of services to the purchasers of dwellings in
the Project;

vi) supervise fulfilment of the Owner's obligations under Tarion and the
Ontario New Home Warranties Plan Act,

(d) perform all duties and functions relating to the marketing of the Units, including:

i) prepare the marketing conceptual plan and marketing budget;

ii) determine the appropriate market, the appropriate pricing criteria and
arrange for the preparation of the sales policies;

iii) manage and supervise the listing broker or brokers and sales centre
support staff and settle the sales commissions;
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iv) co-ordinate and arrange publicity and advertising as may be necessary to
attract purchasers and tenants; and

v) enter into and administer compliance with the terms and conditions of all
agreements of purchase and sale for Units on behalf of the Owner.

7. Exercise of Duties

The Manager's duties (including the exercise of discretion as permitted hereunder) shall
at all times be exercised

(a) in a reasonable commercial manner and in the best interest of the Owner,

(b) such that all costs and expenses expended by the Owner are within the limits of,
and in accordance with, the Budget,

(c) in a manner that ensures the Manager at all times is in compliance with the terms
of the Credit Agreement dated as of the date hereof between the Owner, as
borrower, and Constantine Enterprises Inc., as lender, as such agreement may
be amended, restated or otherwise modified from time to time (the "Credit
Agreement");

Prior to executing a duty or taking an action hereunder or in connection herewith, the
Manager shall ensure that the Owner has obtained all resolutions, approvals, consents
and authorizations required to execute such duty or take such action pursuant to the
shareholders agreement dated the date hereof in respect of the Owner between the
Owner, Mizrahi Enterprises Inc., and Constantine Enterprises Inc. (as such agreement
may be amended, restated or otherwise modified from time to time) and the Credit
Agreement.

8. Staff of Manager

(a) The Manager shall hire such head office support staff as may be necessary to
carry out its functions under this Agreement.

(b) It is understood and agreed that the Development Fees provided for herein
includes all head office overhead of the Manager, including without limitation,
office staff, administrative staff, accounts payable clerks and similar staff not
supplied by the contractors, but not site superintendent.

Due Diligence

The Manager covenants and agrees with the co-owners that it shall carry out its duties
hereunder diligently and expeditiously and with due care and time shall in all respects
hereof be of the essence. In so carrying out its duties, the Manager agrees to perform in
an efficient manner in keeping with the standard of an experienced and competent
development manager of comparable development projects.
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10. Records

The Manager shall maintain records relevant to all aspects of the services performed by
it hereunder in keeping with the standards of the real estate development industry. The
Manager shall keep full and adequate books of account and other records on an accrual
basis reflecting all financial transactions relating to the project in accordance with
generally accepted accounting principles and in sufficient detail to facilitate adequate
review thereof. The Manager, at any and all times during normal business hours, will
permit the Owner and any shareholder, partner or representative of the Owner to
examine all books of account, records, reports and other documents of the Manager
relating to the services performed by the Manager under this agreement and to make
copies thereof and to make extracts therefrom at the expense of the Owner.

11. Information

The Manager shall make available to the Owner (and any shareholder, partner, lender or
representative of the Owner), to the Owner's auditors and to any appraiser of the Project
such information and materials relating to the Owner, the Project or this engagement, in
its possession or control as the same may be requested and otherwise give such co-
operation as may be necessary.

12. Accounting

The Manager covenants and agrees to prepare and submit to the Owner those financial
reports that the Owner will be required to deliver pursuant to the Credit Agreement.

13. Owner's Right to Terminate

The Owner, acting reasonably, may, at its election, declare this Agreement at an end
upon:

the failure of the Manager to observe or perform any covenant or
obligation hereunder, provided that if such default is capable of being
cured within 30 days, the Manager fails to cure such default within the
earlier of 30 days from the date:

(1) it has knowledge of the default; and

(2) the Owner delivers written notice of the default to the Manager;

ii) a decree or order has been entered by a court of competent jurisdiction
adjudging the Manager bankrupt or insolvent or approving as properly
filed a petition seeking reorganization, arrangement, adjustment or
composition of or in respect of any of them under any of the Companies'
Creditors Arrangement Act (Canada), the Bankruptcy and Insolvency Act
(Canada) or any other applicable bankruptcy, insolvency or analogous
laws in any jurisdiction ("Insolvency Legislation") or insolvency or
appointing a receiver and/or a receiver and manager or decreeing or
ordering awinding-up or liquidation of the affairs of any of them;
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the Manager files a proposal pursuant to Insolvency Legislation or shall
institute proceedings to be adjudicated a bankrupt or insolvent or shall
consent to the institution of bankruptcy, or insolvency proceedings against
it or shall file a petition or answer or consent seeking reorganization or
relief under any applicable laws relating to bankruptcy or insolvency, or
shall consent to the filing of any such petition or shall consent to the
appointment of a receiver and/or a receiver and manager or shall have
made an assignment for the benefit of creditors or shall admit in writing its
inability to pay its debts generally as they become due;

iv) the taking of possession by any person holding a security interest, lien or
other encumbrance, by appointment of a receiver, receiver and manager,
or otherwise, of any material portion of the property of the Manager.

14. Manager's Obligations Upon Termination

Upon termination of this Agreement, the Manager shall:

(a) Deliver Records And Kevs. Deliver to the Owner, or such other person or
persons designated by the Owner, copies of records related to the Manager's
services in the possession of the Manager belonging to the Owner or received by
the Manager and belonging to the Owner pursuant to the terms of this
Agreement, and all keys or combinations to locks then in the Manager's
possession.

(b) Contracts. To the extent requested by the Owner, the Manager shall use
reasonable commercial efforts to assign, transfer or convey to such person or
persons as may be designated by the Owner all contracts relating to the Project
provided that in connection with any such assignment, transfer or conveyance,
the Owner shall assume all responsibility and accountability with respect to such
contract arising on and after the date of such assignment, transfer or conveyance
(and such assignor/transferor/conveyor shall agree to the same).

(c) Personal Progerty. Assign, transfer or convey to such person or persons as may
be designated by the Owner all personal property controlled by the Manager and
relating to or used in respect of the Property.

(d) Termination of Obligations; Rights To Compensation. Upon any termination of
this Agreement, the respective obligations of the parties shall cease as of the
date specified in the notice of termination. Notwithstanding such termination, the
Manager and the Owner shall each be entitled to receive any and all
reimbursements or other payments which may be due to the Manager or the
Owner hereunder at the time of such termination.

15. Assignment by Owner

The Manager acknowledges and agrees that this Agreement may be assigned by the
Owner to any lender and that such assignment shall not obligate such lender to assume
any of the obligations pursuant to this Agreement. Further, upon written notice by the
Owner to the Manager, the Owner may assign this agreement to any person who
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acquires the Project from the Owner. The Manager shall acknowledge any such
assignment in the form requested by the Owner, acting reasonably.

16. Liability of Sam for Obligations

Sam hereby unconditionally and irrevocably agrees to cause the Manager to
performance its obligations under Sections 4(b), 4(c), 4(d), 5, 11, and 14 hereof.

[The remainder of this page has been intentionally left blank]
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IN WITNESS Wf-iERE~F the parEies hereto f~~ve ex~c~ted this Agreement.

M[ZRA~iI It~C.

~ ..-~.-""'~r

ar~t~e: am M'rzra#~i
Tiff: 'resident

11W~ #gave aut~tority to bird tie Corporation

M1~RA~11 {'f 28 H~2~LTt7N} INC.

N~r~~e; Rab~rt Hiscox

Tit[e: Vice-President

I1We have ~~tthorify fv bind the far oration

~.---
-Sam Nfzrah

(Signattrr~ Pace tQ t~~velopm~rtf ~anac~em~rtt Agreement]

i.eg~1"143E#fi753.4
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JN WITNESS WH~R~QF the parties hereto have executed this Agreement.

MIZRAHI iNC.

'~
Name: Sam Mizrahi
Title; President

IM/e have authorify to bind the Cc~rparatic~n

MIZRAHI 1128 HA~EL7t?N} 1N~.

T

_.
Name: Robe is~ax
Title: Vice-president

It~t~le hauc auiharity to bind the Corpora#ion

Sam Mizrahi

jSlgnafur~ Page t~ Deve/npmt~nf M3nagem~rat Agreement)
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From: Amanda Brown <amanda@mizrahidevelopments.ca>
Sent: July 3, 2024 9:49 AM
To: Jordan Wong
Cc: Remy Del Bel; Mark Kilfoyle; Bobby Kofman; Tony Trifunovic
Subject: Re: 128 Hazelton

Hi Jordan, 

The trade list you requested is being prepared. 

Below please find the comments I received back on your questions regarding CLM and Coswick: 

"CLM was essentially our Handyman service. This also included the cleaning people. They did small 
repairs when requested, put floor protection down, did small drywall jobs and some painting. The 
number of people we had on site fluctuated from one week to the next depending on the need. Knowing 
we had something coming up we would just call and ask for a certain number of people with a certain 
skill set. They have no further work on the project." 

"Nova group and Coswick are the same company. There was a quote in place to frame and board the 8th 
and 9th. I'm pretty sure we gave them big deposits for this work. Given the deposit I would suggest they 
still owe us the framing of the 8th floor ( 9th is pretty much complete)." 

Regards, 

To help 
protect your 
privacy, 
Micro so ft 
Office 
prevented 
auto matic  
download of 
this pictu re  
from the  
In ternet.

Amanda Brown
Vice President 
Operations & Organizational Development 
125 Hazelton Avenue  
Toronto, Ontario M5R 2E4

T. 416.922.4200 ext.4250
F. 1.866.300.0219
E. Amanda@MizrahiDevelopments.ca

CONFIDENTIALITY NOTICE: All information contained herein is for the exclusive confidential use of the intended recipient. If 
you are not the intended recipient, please do not read, distribute or take action in reliance upon this message. If you have received this 
message in error, please notify the sender immediately and promptly delete this message and all its attachments from your computer 
system.

On Tue, Jul 2, 2024 at 5:44 PM Jordan Wong <Jwong@ksvadvisory.com> wrote: 

Amanda, 
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Please also let us know if there is a purchase order, scope of work or terms of reference for the services 
performed by CLM General Enterprises and Coswick. We’d like to understand the status of these 
vendors’ work and what remains outstanding.  

In addition, with respect to the attached invoice, can you please clarify the relationship between 
Coswick and NovaGroup? The invoice is from NovaGroup but the payment was made to Coswick. 

Please also provide the trade list requested in my email below. 

Thanks, 

From: Jordan Wong  
Sent: Monday, July 1, 2024 11:45 AM 
To: Amanda Brown <amanda@mizrahidevelopments.ca> 
Cc: Remy Del Bel <remy@mizrahidevelopments.ca>; Mark Kilfoyle <mark@mizrahidevelopments.ca>; Bobby Kofman 
<bkofman@ksvadvisory.com>; Tony Trifunovic <ttrifunovic@ksvadvisory.com> 
Subject: RE: 128 Hazelton 

Hi Amanda, 

Jordan Wong 
Director 

T 416.932.6025 
M 647.529.8837 
W www.ksvadvisory.com
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Thank you, 

From: Amanda Brown <amanda@mizrahidevelopments.ca> 
Sent: Wednesday, June 26, 2024 10:26 PM 
To: Jordan Wong <Jwong@ksvadvisory.com> 
Cc: Remy Del Bel <remy@mizrahidevelopments.ca>; Mark Kilfoyle <mark@mizrahidevelopments.ca>; Bobby Kofman 
<bkofman@ksvadvisory.com>; Tony Trifunovic <ttrifunovic@ksvadvisory.com> 
Subject: Re: 128 Hazelton 

Hi Jordan, 

Below please find the link to the CLM invoices. 

CLM Invoices  128 
Password: Xct4UAQT 
https://mizrahi.egnyte.com/fl/I41pZKyWki 

Regards, 

Amanda Brown

Jordan Wong 
Director 

T 416.932.6025 
M 647.529.8837 
W www.ksvadvisory.com

We are looking for a complete list of all trades that worked on 128 Hazelton, with the name and contact 
details (phone, email, address) of the primary contact. Can you please provide this?  
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CONFIDENTIALITY NOTICE: All information contained herein is for the exclusive confidential use of the intended recipient. If 
you are not the intended recipient, please do not read, distribute or take action in reliance upon this message. If you have received 
this message in error, please notify the sender immediately and promptly delete this message and all its attachments from your 
computer system.

On Mon, Jun 24, 2024 at 6:35 PM Amanda Brown <amanda@mizrahidevelopments.ca> wrote: 

Hi Jordan, 

Please see comments below in red. 

Regards, 

Amanda Brown
Vice President 
Operations & Organizational Development 
125 Hazelton Avenue  
Toronto, Ontario M5R 2E4

T. 416.922.4200 ext.4250  
F. 1.866.300.0219  
E. Amanda@MizrahiDevelopments.ca

CONFIDENTIALITY NOTICE: All information contained herein is for the exclusive confidential use of the intended recipient. If 
you are not the intended recipient, please do not read, distribute or take action in reliance upon this message. If you have received 
this message in error, please notify the sender immediately and promptly delete this message and all its attachments from your 
computer system.

Vice President 
Operations & Organizational Development 
125 Hazelton Avenue  
Toronto, Ontario M5R 2E4

T. 416.922.4200 ext.4250  
F. 1.866.300.0219  
E. Amanda@MizrahiDevelopments.ca
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Can you please provide the information summarized below? We were unable to locate this 
information in the data room links/physical records.  

1. Contract with CLM General Enterprises and any invoices they sent to the project.  There is no
contract between CLM and the project or MI, it acted as a sub to MI, we are compiling the
invoices from CLM to MI on 128 which will be sent this week.

2. Contract with Coswick Drywall. There is no contract with Coswick.
3. Tarion warranty/registration.

Thanks, 

Jordan Wong T 416.932.6025

Director M 647.529.8837

E jwong@ksvadvisory.com 

KSV Advisory Inc. 

220 Bay Street 
Suite 1300, Box 20 
Toronto, Ontario, M5J 2W4

T 416.932.6262 | F 416.932.6266 | 

www.ksvadvisory.com 

On Thu, Jun 20, 2024 at 1:45 PM Jordan Wong <Jwong@ksvadvisory.com> wrote: 

Hi Amanda, Remy, 
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Hourly Summary
Difference 

Employees: Total Hours Regular Hours Overtime Hours Total Hours Hours 
Nov 7 - Dec 31, 2020 7 Employees 1,051                                977                           80                                            1,057              (7)                              
Jan 1 - Dec 31, 2021 32 Employees 9,760                                9,219                       522                                         9,741              19                             
Jan 1 - Nov 12, 2022 25 Employees 5,907                                5,736                       224                                         5,959              (53)                           

Cost Summary 
Difference 

Employees: Total Cost Regular Cost Overtime Cost Total Cost Cost
Nov 7 - Dec 31, 2020 7 Employees 42,133                             94,134                    11,562                                  105,696         (63,563)                  
Jan 1 - Dec 31, 2021 32 Employees 372,038                           888,202                 75,442                                  976,074         (604,036)               
Jan 1 - Nov 12, 2022 25 Employees 226,818                           552,615                 32,301                                  593,540         (366,723)               
Construction Invoice* -                            -                                          30,000            (30,000)                  

Total Overbilled: (1,064,322)           

*Represents a Mizrahi Inc. invoice (C1028) for "Construction Staff Costs" dated July 3, 2021 which appears to be a duplicate of a Mizrahi Inc. "Site Labour" invoice 
as the same staff are billed on the same day for the same amount of hours. 

Period

Period
CLM Invoices Mizrahi Inc. Site Labour Invoices

CLM Invoices Mizrahi Inc. Site Labour Invoices
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jbornste in@cassels .com 

te l :   +1 416 869 5386  
  
 

 

June 27, 2025 

Via E-Mai l   

  
Norton Rose Fulbright Canada LLP 
222 Bay Street 
Suite 3000 
Toronto, ON M5K 1E7 

Attention: James Renihan 
   

Dear Mr. Renihan: 

  
Re: Mizrahi (128 Hazelton) Inc.   

We write in response to your letter dated February 7, 2025.  
 
This letter sets out certain relevant background and encloses various correspondence and other 
documents in relation to the rates charged by Mizrahi Inc. (“MI”) to Mizrahi (128 Hazelton) Inc. 
(“Hazelton”) for work performed by CLM General Enterprises Ltd. (“CLM”) toward completion of 
the condominium development project owned by 128 Hazelton (the “Project”). 
 
Between 2020 and 2023, representatives of Constantine Enterprises Inc. (“CEI”) met with 
representatives of MI on a regular basis for updates regarding the Project. These meetings 
included reviewing for approval by CEI and MI invoices for costs incurred by MI as the 
Construction Manager of the Project. The attendees on behalf of CEI included its President, 
Robert Hiscox (“Robert”) and/or its Chief Financial Officer, Chris Donlan (“Chris”), and the 
attendees on behalf of MI included its President, Sam Mizrahi (“Sam”), its Chief Financial 
Officer, Mark Kilfoyle (“Mark”), and/or its Vice President, Construction, Esteban Yanquelevech 
(“Esteban”).  
 
During the three-year period in which CEI and MI would meet to discuss Project updates, CEI 
regularly challenged the amounts set out in the invoices MI submitted for approval in relation to 
general labour provided to the Project. In light of CEI’s concerns regarding the quantum of these 
expenses and MI’s failure to provide a breakdown of the costs, CEI excluded these invoices 
from approved payment batches on several occasions, thereby delaying payment of the 
invoices.  When the Project required capital to fund construction costs, however, Mizrahi 
Developments Inc. (“MDI”) – the entity related to MI required to make capital contributions in an 
equal amount to CEI under the contribution agreement between MDI, CEI and Hazelton – often 
refused to fund its portion of the contributions unless CEI approved payment of the labour 
invoices by Hazelton.  
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MI represented to CEI on multiple occasions that (i) the amount being charged for the labour 
was MI’s actual cost of the labour workers’ wages with no mark-up and (ii) the high cost of the 
labour was because the workers were unionized employees of MI. On that basis and since the 
Project required funding to advance construction, and the significant costs associated with 
delays, CEI reluctantly approved certain of the labour invoices issued by MI. 
 
In late 2022 and early 2023, around the time when construction activity in relation to the Project 
slowed due to lack of funding, CEI challenged MI on the level of ongoing costs, including in 
relation to the labour expenses. Despite CEI’s enquiries, MI failed to disclose that the labourers 
were contracted through CLM and were not employees of MI.  
 
For example, on March 9, 2023, in a meeting at MI’s office between CEI and MI regarding the 
Project, Sam advised in response to questions from Robert regarding the rates for the labourers 
that the labourers were unionized, and their pay rates were correct. Chris asked if the employee 
T4 slips could be reviewed to confirm this, but Sam denied the request. Robert asked for a 
breakdown of the cost and Esteban said he would provide that information. At this meeting, CEI 
conveyed that it would no longer approve the labour expenses without appropriate support.  
 
On March 10, 2023, Robert discussed with David Ho (“David”), senior vice president of 
Development at CEI, Robert’s concerns regarding the labour that was being provided to the 
Project and asked David to investigate. Later that day, David responded to Robert’s enquiry with 
his initial findings regarding who was supplying labour to the Project. Based on his 
investigations he suggested it was likely that MI was being invoiced by a third-party contractor to 
provide the required labour, and that the workers were for the most part migrant workers who 
were paid minimum wage and were likely not affiliated with a union.  A copy of the email is 
attached as Schedule A. 
 
On March 14, 2023, in response to Robert’s request on March 9, 2023 (described above), 
Esteban shared by email with CEI a breakdown of the hourly cost for the labourers as follows: 
 

Hi Robert,  
 
Sorry for the delay in getting you this information  
Please see below the break down 
 
Salary of the  Labour         $ 39.32 
Pension                                 $   8.70 
Vacation                                % 10 
Welfare                                  % 10 
Long Term Care                    $ 1.52 
                                              % 0.035 
Training                                  $ 0.25 
Legal                                      $ 0.10 
CECOP                                  $ 0.25 
Promotion                               $ 0.20 
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Industry                                   $ 0.50 
Total                                       $ 58.45 
on top of this we need to add 
EI 
CPP 
WSIB 
Taxes 
Tools for labours to do their work  
Overhead 
 
As you can see above the numbers are very clear. 
As per Sam's instructions if we Constatine can find an Non union labour or cheaper [sic] 

 
Sincerely, 
Esteban  

 

A copy of the email is attached as Schedule B. 
 
CEI was concerned about the accuracy of the information Esteban provided, so Robert 
forwarded the email to David and asked David to urgently determine who was providing the 
labour to the Project. A copy of the email is attached as Schedule C.  
 
In addition, on or about March 16, 2023, in a meeting at MI’s office between Robert, Chris, 
David, Sam and Esteban, CEI challenged MI on the legitimacy of the information in Esteban’s 
March 14 email on the basis that the general labourers were not likely to be pension-earning 
employees and because the reconciliation of the hourly rate did not match the rates charged to 
the Project by MI (which hourly rates were, for example, $96.35 – or an overtime rate of $144.53 
– as set out in the invoice issued by MI on September 14, 2022, invoice number C1237 which 
the receiver has a copy of).  In response to CEI’s enquiries, Sam suggested that CEI should 
provide the labourers and warned that if the Project did use CEI’s labourers that CEI’s workforce 
would become unionized.  
 
Also on March 16, 2023, Lina White (“Lina”) – Robert’s personal assistant – spoke to an 
employee of MI working at the Project who explained that the labourers were paid cash and 
were not unionized employees of MI. A copy of the relevant text messages between Lina and 
Robert are attached as Schedule D. 
 
On March 22, 2023, at a meeting held at MI’s office between CEI and MI regarding the Project, 
Robert further challenged Sam on the legitimacy of the labour expenses. Based on David’s 
findings, Robert requested MI provide (a) a copy of the invoices for the labour and (b) 
particulars regarding the individual labourers and whether they were affiliated with a union. At 
that meeting, Sam asked one of MI’s employees in its finance department –Taline Melkonian 
(“Taline”) – to provide Robert with the labour invoice (including time sheets) dated February 22, 
2023 for handyman and general labour services delivered between January 15 and February 
18, 2023 in relation to 128 Hazelton Avenue. Taline returned to the meeting with invoices from 
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CLM, not MI. Robert took pictures of the invoice at the meeting. Copies of the pictures are 
attached as Schedule E.  
 
After the meeting, Chris called Mark to express CEI’s concern that the breakdown of the cost of 
the labourers provided in Esteban’s March 14, 2023 email attached as Schedule B appeared to 
be a clear misrepresentation as compared to the labour costs set out in the CLM invoice 
attached as Schedule E. Chris then replied to the email chain with Estaban to copy in Mark. 
Several hours later Esteban responded explaining that he was confused in his email above, and 
he provided the wrong information, stating as follows:  
 

Hi  Chris and Robert,  
Further to our meeting just now I believe there was a misunderstanding 
as to what was asked for me to provide. 
I provided what industry costs for organized labour are as charged to 
projects. This is what I provided. 

 
Sincerely, 
Esteban  

 
A copy of the email is attached as Schedule F. 
 
Despite the purported confusion expressed by Esteban in his email above, MI never provided 
an appropriate breakdown of the labour costs set out in the invoices provided by MI to the 
Project. 
 
A detailed analysis of the labourer timesheets and invoices from CLM compared to the costs 
invoiced by MI shows a sustained period of excessive billing. MI represented for years that the 
labourers it used on the project were MI unionized workers and if CEI wanted to supply the 
workers that CEI would have to become unionized. In fact, MI used non-union workers from 
CLM and then grossly inflated the cost of these workers while representing to CEI that the 
workers were MI unionized staff.   

Representatives of CEI continue to be available to discuss should you have any further 
questions.  
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Yours truly, 

Cassels Brock & Blackwell LLP 

Jeremy Bornstein 
Partner 
 

 

JB/am 

cc: Jennifer Stam, Norton Rose Fulbright Canada LLP 
Bobby Kofman, KSV Restructuring Inc. 
John Picone, Cassels 
Jason Arbuck, Cassels 
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Outlook

RE: 128 Hazelton - Mizrahi Labour Invoice Rates

From David Ho <david.ho@constantineinc.com>
Date Fri 3/10/2023 6:16 PM
To Robert HISCOX <robert.hiscox@constantineinc.com>
Cc Chris Donlan <chris.donlan@constantineinc.com>

Hi Robert,

Subsequent to our discussion this afternoon, I have looked into the question of the cleaning labour
being supplied by Mizrahi at 128 Hazelton.

Mizrahi has retained a cleaning 3rd party contractor that supplies labourers to do general cleaning and
general labour at 128 Hazelton.

The 3rd party contractor may have some union employees but the majority of the cleaners are migrant
workers who are paid minimum wage. Probably only Sam and maybe Esteban deal directly with the
contractor. The cleaners / labourers are sent when requested by Diego for work at the site.

The likely scenario is that Mizrahi is being invoiced by the 3rd party contractor for a service contract to
provide cleaners and labourers as required. The cleaners and labourers for the majority are mostly
likely not union affiliated.

Mizrahi is being invoiced by the 3rd party contractor for cleaning services for one fee and the project
is being invoiced by Mizrahi for another fee with no back up.

Recommend that we formally request the following from Mizrahi in the following order;

A copy of the contract or invoices from their 3rd party contractor
Which Local (Union) the cleaners / labourers are affiliated with
A compilation of the individual cleaners and labourers' names on this project with their union
number which we can back check to all the previous cleaning invoices that have been billed to
the project

As an owner, we have the right to request this information from a contractor to validate, substantiate
and support their invoices.

If we drill down, the inconsistencies will become noticeable and egregious.

Regards,
David

6/16/25, 1:27 PM RE: 128 Hazelton - Mizrahi Labour Invoice Rates - Robert HISCOX - Outlook

about:blank?windowId=SecondaryReadingPane1 1/2
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DAVID HO | CONSTANTINE ENTERPRISES INC. | Vice President, Development
david.ho@constantineinc.com | +1.416.722.8912 |
128 Hazelton Avenue, Suite 201, Toronto, Ontario, Canada M5R 1J3

6/16/25, 1:27 PM RE: 128 Hazelton - Mizrahi Labour Invoice Rates - Robert HISCOX - Outlook

about:blank?windowId=SecondaryReadingPane1 2/2
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From: Esteban Yanquelevech esteban@mizrahidevelopments.ca
Subject: Labour rates

Date: March 14, 2023 at 10:58 AM
To: Robert Hiscox robert.hiscox@constantineinc.com, Chris Donlan chris.donlan@constantineinc.com
Cc: Sam Mizrahi sam@mizrahidevelopments.ca

Hi Robert,

Sorry for the delay in getting you this information 
Please see below the break down

Salary of the  Labour $ 39.32
Pension                                 $   8.70
Vacation                                 % 10
Welfare                                  % 10
Long Term Care                     $ 1.52
                                               % 0.035
Training                                   $ 0.25
Legal                                      $ 0.10
CECOP                                  $ 0.25
Promotion                               $ 0.20
Industry                                   $ 0.50
Total                                       $ 58.45
on top of this we need to add
EI
CPP
WSIB
Taxes
Tools for labours to do their work 
Overhead

As you can see above the numbers are very clear.
As per Sam's instructions if we Constatine can find an Non union labour or cheaper 

Sincerely,
Esteban 

Esteban Yanquelevech 
Vice President, Construction
125 Hazelton Avenue 
Toronto, Ontario M5R 2E4
T. 647.204.9745 
F. 1.866.300.0219 
E. Esteban@MizrahiDevelopments.ca

www.MizrahiDevelopments.ca

CONFIDENTIALITY NOTICE: All information contained herein is for the exclusive confidential use of the
intended recipient. If you are not the intended recipient, please do not read, distribute or take action in reliance
upon this message. If you have received this message in error, please notify the sender immediately and promptly
delete this message and all its attachments from your computer system.
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From: robert.hiscox
To: David Ho
Cc: Chris Donlan
Bcc: robert.hiscox
Subject: Fwd: Labour rates
Date: March 14, 2023 1:03:18 PM

Hi David:

Have a look at this below...

We need to find out the name of the 3rd party contractor for cleaning and general labour at
128 HAZ asap...

Best, Robert

ROBERT HISCOX | CONSTANTINE ENTERPRISES INC. | Co-founder & Chief Executive Officer
robert.hiscox@constantineinc.com | +1.416.266.0000  |
1235 Bay Street, 7th Floor, Toronto, Ontario, Canada  M5R 3K4 

---------- Forwarded message ---------
From: Esteban Yanquelevech <esteban@mizrahidevelopments.ca>
Date: Tue, Mar 14, 2023 at 10:58 AM
Subject: Labour rates
To: Robert Hiscox <robert.hiscox@constantineinc.com>, Chris Donlan
<chris.donlan@constantineinc.com>
Cc: Sam Mizrahi <sam@mizrahidevelopments.ca>

Hi Robert,

Sorry for the delay in getting you this information 
Please see below the break down

Salary of the  Labour $ 39.32
Pension                                 $   8.70
Vacation                                 % 10
Welfare                                  % 10
Long Term Care                     $ 1.52
                                               % 0.035
Training                                   $ 0.25
Legal                                      $ 0.10
CECOP                                  $ 0.25
Promotion                               $ 0.20
Industry                                   $ 0.50
Total                                       $ 58.45
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on top of this we need to add
EI
CPP
WSIB
Taxes
Tools for labours to do their work 
Overhead

As you can see above the numbers are very clear.
As per Sam's instructions if we Constatine can find an Non union labour or cheaper 

Sincerely,
Esteban 

Esteban Yanquelevech 
Vice President, Construction
125 Hazelton Avenue 
Toronto, Ontario M5R 2E4

T. 647.204.9745 
F. 1.866.300.0219 
E. Esteban@MizrahiDevelopments.ca

www.MizrahiDevelopments.ca

CONFIDENTIALITY NOTICE: All information contained herein is for the exclusive confidential use of the
intended recipient. If you are not the intended recipient, please do not read, distribute or take action in reliance upon
this message. If you have received this message in error, please notify the sender immediately and promptly delete
this message and all its attachments from your computer system.
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From: Esteban Yanquelevech esteban@mizrahidevelopments.ca
Subject: Re: Labour rates

Date: March 22, 2023 at 5:10 PM
To: Chris Donlan chris.donlan@constantineinc.com
Cc: Mark Kilfoyle mark@mizrahidevelopments.ca, Robert Hiscox robert.hiscox@constantineinc.com, Sam Mizrahi

sam@mizrahidevelopments.ca

Hi  Chris and Robert,
Further to our meeting just now I believe there was a misunderstanding as to what was asked for me to provide.
I provided what industry costs for organized labour are as charged to projects. This is what I provided.

Sincerely,
Esteban 

Esteban Yanquelevech 
Vice President, Construction
125 Hazelton Avenue 
Toronto, Ontario M5R 2E4
T. 647.204.9745 
F. 1.866.300.0219 
E. Esteban@MizrahiDevelopments.ca

www.MizrahiDevelopments.ca

CONFIDENTIALITY NOTICE: All information contained herein is for the exclusive confidential use of the
intended recipient. If you are not the intended recipient, please do not read, distribute or take action in reliance
upon this message. If you have received this message in error, please notify the sender immediately and promptly
delete this message and all its attachments from your computer system.

On Wed, Mar 22, 2023 at 3:57 PM Chris Donlan <chris.donlan@constantineinc.com> wrote:
Adding Mark…

On Mar 14, 2023, at 10:58 AM, Esteban Yanquelevech <esteban@mizrahidevelopments.ca> wrote:

Hi Robert,

Sorry for the delay in getting you this information 
Please see below the break down

Salary of the  Labour $ 39.32
Pension                                 $   8.70
Vacation                                 % 10
Welfare                                  % 10
Long Term Care                     $ 1.52
                                               % 0.035
Training                                   $ 0.25
Legal                                      $ 0.10
CECOP                                  $ 0.25
Promotion                               $ 0.20
Industry                                   $ 0.50
Total                                       $ 58.45
on top of this we need to add
EI
CPP
WSIB
Taxes
Tools for labours to do their work 
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Tools for labours to do their work 
Overhead

As you can see above the numbers are very clear.
As per Sam's instructions if we Constatine can find an Non union labour or cheaper 

Sincerely,
Esteban 

Esteban Yanquelevech 
Vice President, Construction
125 Hazelton Avenue 
Toronto, Ontario M5R 2E4
T. 647.204.9745 
F. 1.866.300.0219 
E. Esteban@MizrahiDevelopments.ca

www.MizrahiDevelopments.ca

CONFIDENTIALITY NOTICE: All information contained herein is for the exclusive confidential use of the
intended recipient. If you are not the intended recipient, please do not read, distribute or take action in
reliance upon this message. If you have received this message in error, please notify the sender immediately
and promptly delete this message and all its attachments from your computer system.
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	 125 Hazelton Avenue | Toronto, ON M5R 2E4 | T. 416.922.4200 | www.MizrahiDevelopments.ca 

March	4,	2024	
	
Mizrahi	(128	Hazelton)	Inc.	
189	Forest	Hill	Road	
Toronto,	Ontario		
M5P	2N3	
	
ATTN:	Remy	Del	Bel:	(remy@mizrahidevelopments.ca)	
Robert	Hiscox:	(robert.hiscox@constantineinc.com)		
Chris	Donlan:	(chris.donlan@constantineinc.com)	

	

	
RE:	128	Hazelton	–	Private	Residences	(the	"Project")	

RE:	CCDC5A	2010	Contract	dated	May	31,	2017	("Contract")	
RE:	Mizrahi	(128	Hazelton)	Inc.	("Owner")	
RE:	Mizrahi	Inc.	("Mizrahi")	
RE:	Notice	of	Default	pursuant	to	GC	6.2.1	

	
Dear	Mr.	Del	Bel,	
	
This	letter	shall	serve	as	Mizrahi’s	Notice	in	Writing	pursuant	to	GC	6.2.1	of	the	Contract	as	a	
result	 of	 the	 Owner’s	 non-payment	 of	 properly	 issued	 invoices	 for	 work	 performed	 by	
Mizrahi	on	the	Project	(“Notice	of	Default”).	
	
As	of	date	of	the	Notice	of	Default,	the	Owner	has	failed,	despite	demand,	to	pay	an	amount	
of	 $453,847.56	 (“Outstanding	 Amount”)	 to	 Mizrahi,	 as	 summarized	 in	 the	 following	
invoices:	

Date Invoice Number Amount 
1/15/2024 C1469 $3,484.02 
12/13/2023 C1452 $11,976.31 
10/12/2023 C1414 $42,679.20 
11/15/2023 C1451 $36,146.67 
09/13/2023 C1404 $21,775.10 
08/14/2023 C1390 $18,726.59 
07/02/2023 C1379 $32,771.53 
06/15/2023 C1351 $27,599.94 
05/15/2023 C1350 $29,831.89 
04/15/2023 C1335 $56,724.14 
03/15/2023 C1320 $43,332.45 
02/15/2023 C1308 $35,928.92 
01/16/2023 C1292 $42,352.57 
12/15/2022 C1291 $50,518.23 
TOTAL  $453,847.56 
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For	ease	of	reference	the	relevant	invoices	are	attached	in	Enclosure	A.	
	
Owner’s	Failure	to	Pay	Amounts	that	are	Due	and	Owing	
	
As	you	are	aware,	the	Owner	is	obligated	to	make	payment	within	20	calendar	days	of	receipt	
of	a	payment	application	or	invoice:	

	
GC	4.2	PAYMENT	
4.2.1	The	Owner	shall	make	payment	to	the	Construction	Manager	on	account	in	accordance	
with	the	provisions	of	Article	A-6	of	the	Agreement	PAYMENT	no	later	than	20	calendar	days	

following	the	date	of	receipt	of	an	application	for	payment.	
	
Despite	this	obligation,	 the	Owner	has	 failed	to	pay	any	of	 the	 invoices	that	comprise	the	
Outstanding	Amount,	some	of	which	were	received	by	the	Owner	more	than	a	year	ago.	
	
The	 Owner’s	 failure	 to	 pay	 the	 Outstanding	 Amount	 in	 accordance	 with	 GC	 4.2.1	 of	 the	
Contract	constitutes	a	material	breach	of	the	Contract,	and	Mizrahi	hereby	puts	the	Owner	
on	 formal	notice	 to	 remedy	such	breach	by	paying	 the	 full	Outstanding	Amount	within	5	
Working	Days	from	the	date	of	this	Notice	of	Default	as	Mizrahi	is	entitled	to	do	pursuant	to	
GC	6.2.1:	

	
GC	6.2	CONSTRUCTION	MANAGER'S	RIGHT	TO	TERMINATE	THE	CONTRACT	
6.2.1	 If	 the	Owner	 fails	 to	 comply	with	 the	 requirements	 of	 this	 Contract	 to	 a	 substantial	
degree,	including	but	not	limited	to	the	non-payment	of	compensation	for	Services	described	
in	 Article	 A-5	 -	 COMPENSATION	 FOR	 SERVICES,	 the	 Construction	 Manager	may,	 without	
prejudice	to	any	other	right	or	remedy	the	Construction	Manager	may	have,	give	the	Owner	
Notice	in	Writing	that	the	Owner	is	in	default	of	the	Owner's	contractual	obligations	and	notify	
the	Owner	to	correct	the	default	in	the	5	Working	Days	immediately	following	the	receipt	of	
such	Notice	in	Writing.	

	
Please	note	that	Mizrahi	is	entitled	to	terminate	the	Contract	if	the	Owner	fails	to	pay	the	full	
Outstanding	Amount	within	5	Working	Days	from	receipt	of	this	Notice	of	Default:	

	

6.2.2	If	the	Owner	fails	to	correct	the	default	in	the	time	specified	or	in	such	other	time	period	
as	may	be	subsequently	agreed	in	writing	by	the	parties,	without	prejudice	to	any	other	right	

or	remedy	the	Construction	Manager	may	have,	the	Construction	Manager	may	terminate	this	
Contract.	

	
Mizrahi	accordingly	expressly	reserves	the	right	to	terminate	the	Contract	should	the	Owner	
fail	to	pay	the	full	Outstanding	Amount	within	5	Working	Days	as	required	by	GC	6.2.1.	
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Interest	on	the	Outstanding	Amount	
	
Mizrahi	is	entitled	to	claim	interest	on	any	outstanding	payments	in	accordance	with	Article	
6.2	of	the	Contract:	

	

6.2	 Should	 the	Owner	 fail	 to	make	 payments	 as	 they	 become	 due	 under	 the	 terms	 of	 the	
Contract	or	in	an	award	by	arbitration	or	court,	interest	at	the	following	rates	on	such	unpaid	
amounts	shall	also	become	due	and	payable	until	payment:	

.	I	2%	per	annum	above	the	prime	rate	for	the	first	60	days	.	

.	2	4%	per	annum	above	the	prime	rate	after	the	first	60	days.	

Such	 interest	shall	be	compounded	on	a	monthly	basis.	The	prime	rate	shall	be	the	rate	of	

interest	quoted	by	______________________	for	prime	business	loans	as	it	may	change	from	time	to	

time.	
	
In	accordance	with	Article	6.2	of	the	Contract,	Mizrahi	hereby	attaches	as	Enclosure	B,	an	
invoice	 for	 interest	 on	 the	 Outstanding	 Amount	 in	 an	 amount	 of	 $40,143.76	 (“Interest	
Invoice”),	as	it	is	entitled	to	do.	
	
While	the	Contract	does	not	specify	which	“chartered	lending	institution’s”	prime	rate	is	to	
be	used	for	calculating	the	interest,	Mizrahi	has	used	Royal	Bank	of	Canada,	which	has	the	
lowest	prime	lending	rate	of	Canada’s	five	largest	chartered	lending	institutions.	
	
Conclusion		
	
Without	prejudice	to	Mizrahi’s	rights	under	the	Contract	and	at	law,	Mizrahi	demands:	

a) payment	the	full	Outstanding	Amount	within	5	Working	Days	 from	the	date	of	this	
Notice	of	Default	as	required	by	GC	6.2.1;	and	
	

b) payment	 of	 the	 Interest	 Invoice	within	20	 calendar	 days	 from	 the	 date	 thereof	 in	
accordance	with	Article	6.2	and	GC	4.2.1	of	the	Contract.	

All	Mizrahi’s	rights	remain	fully	reserved.	
	
	
	
	
Sam	Mizrahi	
President,	Mizrahi	Inc.	
	

(1) Enclosure	A	–	Outstanding	invoices	
(2) Enclosure	B	 –	 Invoice	 for	 interest	on	 the	Outstanding	Amount	as	at	February	29,	

2024	
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May	10,	2024	
	
Mizrahi	(128	Hazelton)	Inc.	
189	Forest	Hill	Road	
Toronto,	Ontario		
M5P	2N3	
	
ATTN:	Remy	Del	Bel	
(remy@mizrahidevelopments.ca)	
Robert	Hiscox	(robert.hiscox@constantineinc.com)		
Chris	Donlan:	(chris.donlan@constantineinc.com)		

	

	
RE:	128	Hazelton	–	Private	Residences	(the	"Project")	

RE:	CCDC5A	2010	Contract	dated	May	31,	2017	("Contract")	
RE:	Mizrahi	(128	Hazelton)	Inc.	("Owner")	
RE:	Mizrahi	Inc.	("Mizrahi")	
RE:	Notice	of	Default	pursuant	to	GC	6.2.1	dated	March	4,	2024	(“Notice	of	Default”)	
RE:	Notice	of	Termination	pursuant	to	SCC	7.1.4	

	
Dear	Mr.	Del	Bel,	
	
We	write	further	to	Mizrahi’s	Notice	of	Default	delivered	to	the	Owner	on	March	4,	2024,	a	copy	of	
which	is	attached	as	Enclosure	A.	
	
As	 set	 out	 in	 the	 Notice	 of	 Default,	 the	 Owner	 was	 required	 to	 pay	 an	 amount	 of	 $453,847.56	
(“Outstanding	Amount”)	by	March	11,	2024,	failing	which	Mizrahi	would	be	entitled	to	terminate	
the	Contract.	The	Owner	has	failed	to	pay	the	Outstanding	Amount	as	requested.	
	
Therefore,	as	Mizrahi	advised	in	the	Notice	of	Default,	pursuant	to	GC	6.2.2	of	the	Contract,	Mizrahi	
is	 hereby	 exercising	 its	 right	 to	 terminate	 the	 Contract	 with	 immediate	 effect	 and	 will	
demobilize	all	staff,	equipment	and	material,	owned	by	Mizrahi,	from	the	Project	site.	
	
Furthermore,	take	notice	that	Mizrahi	intends	to	avail	itself	of	all	remedies	available	to	it	pursuant	to	
the	Contract	and	at	law,	specifically	those	as	set	out	in	GC	6.2.3	of	the	Contract:	
	

If	the	Construction	Manager	terminates	this	Contract	as	described	in	paragraph	6.2.2:	
	

.	1	the	Owner	shall	pay	the	Construction	Manager	within	30	calendar	days	of	
the	date	that	an	invoice	is	submitted	for	all	Services	performed	to	the	effective	
termination	date,	including	reimbursable	expenses	and	applicable	taxes	then	
due;	and	
	
.2	the	Construction	Manager	shall	be	entitled	to	reasonable	termination	costs	
and	an	amount	for	anticipated	loss	of	profit.	
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Take	note	that	Mizrahi	will	issue	a	further	invoice	pursuant	to	GC	6.2.3.1	for	services	performed	by	
Mizrahi	up	until	the	effective	date	of	the	termination.	
	
Please	take	further	note	that	Mizrahi	will	also	be	issuing	a	further	invoice	pursuant	to	GC	6.2.3.2	of	
the	Contract	for	reasonable	termination	costs,	including	but	not	limited	to	the	costs	of	demobilization	
from	the	Project	site	and	anticipated	loss	of	profit.	
	
Mizrahi	reserves	all	its	rights	under	the	Contract	and	at	law.	
	
	
	
Sam	Mizrahi	
President,	Mizrahi	Inc.	
	

(1) Enclosure	A	–	Notice	of	Default	
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jbornste in@cassels .com 

te l :   +1 416 869 5386  
  
 

 

June 21, 2024 

  
By Email 

KSV Restructuring Inc., in its capacity as receiver (the 
“Receiver”) in the receivership proceedings of Mizrahi 
(128 Hazelton) Inc. and Mizrahi 128 Retail Inc. (Court 
File No. CV-24-00715321-00CL) (the “Receivership 
Proceedings”) 

Attention: Bobby Kofman 

  

Dear Sir: 

   
RE:  Development Management Agreement dated as of June 19, 2015 (as the same may 

have been amended from time to time, the “DMA”) between Mizrahi Inc. (the 
“Manager”), Sam Mizrahi (“Mizrahi”) and Mizrahi (128 Hazelton) Inc. (the “Owner”) 

 
As you are aware, we are counsel to Constantine Enterprises Inc. (“CEI”), the Applicant in the 
Receivership Proceedings and a 50% shareholder in the Owner. We write to advise you of 
certain grounds upon which the DMA may be terminated pursuant Section 13 of the DMA  
on the basis that the Manager has failed to observe and perform the following covenants under 
the DMA, which are not capable of being cured, among other things:  
 

(a) the Manager has failed to perform its duties in an efficient manner consistent with the 

standard of an experienced and competent development manager of comparable 

development projects pursuant to Section 9 of the DMA; 

(b) the Manager has failed to exercise its duties in a reasonable commercial manner and in 

the best interest of the Owner pursuant to Section 7(a) of the DMA; and 

(c) the Manager has failed to exercise its duties such that all costs and expenses expended 

by the Owner are within the limits of, and in accordance with, the Budget (as defined in 

the DMA) pursuant to Section 7(b) of the DMA. 

Certain basis for the Manager failing to observe and perform these covenants is set forth in the 
affidavits of Robert Hiscox sworn in support of the application to appoint the Receiver in the 
Receivership Proceedings. 

Should you have any questions, please contact us. 
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June 21,  2024  

Page 2  

  

Note that nothing in this letter constitutes a waiver of any right, remedy or claim that CEI may 
have against the Manager or Mizrahi. 

Yours truly, 

Cassels Brock & Blackwell LLP 

Jeremy Bornstein 
Partner 
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CAN_DMS: \1011983445\1 

Court File No. CV-24-00715321-00CL 
CONSTANTINE ENTERPRISES INC. -and- MIZRAHI (128 HAZELTON) INC. et al.
Applicant Respondents

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

PROCEEDING COMMENCED AT 
TORONTO 

MOTION RECORD 
(DMA/CMA CLAIM)

 

NORTON ROSE FULBRIGHT CANADA LLP 
222 Bay Street, Suite 3000 
Toronto ON  M5K 1E7 
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jennifer.stam@nortonrosefulbright.com 
Tel: 416.202.6707 
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Lawyers for the Receiver 
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