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PART I - OVERVIEW 

1. CEI, as a secured creditor, seeks the appointment of KSV as Receiver over the Real 

Property 1  and all assets, undertakings, and properties of the Debtors, including all related 

proceeds, pursuant to subsection 243(1) of the Bankruptcy and Insolvency Act, RSC 1985, c. B-

3 and section 101 of the Courts of Justice Act, RSO 1990, c. C-43.2   

2. Hazelton and Retail owe CEI more than $47 million under secured lending facilities. CEI 

made demands for payment and delivered demands and notices to enforce security under section 

244 of the BIA3 to the Debtors but the Indebtedness remains unpaid.  

3. CEI has lost confidence in Mizrahi and the Mizrahi Group’s ability to fulfill their financial 

obligations, past and ongoing. The development of the Hazelton Project, a luxury condominium 

development in the heart of Yorkville, is at a standstill because of the lack of funding and the 

breakdown in the relationship between CEI and Mizrahi, to the detriment of stakeholders, 

including other lenders and the occupants of the Hazelton Project. In addition, based on Mizrahi’s 

most recently delivered budget, the cost of the Hazelton Project will exceed Mizrahi’s initial budget 

by over $50,000,000 and the estimated completion date is more than five years behind schedule 

based on Mizrahi’s current estimates.4 Additional funding is necessary to complete the Hazelton 

Project and the only viable lender is CEI. It is certainly not Mizrahi or the Mizrahi Group. 

4. The Debtors do not dispute that the Indebtedness was advanced by CEI, that security was 

granted to CEI, or that, despite proper demand for payment, the Indebtedness has not been paid.  

 
1 The Real Property is legally described in the Affidavit of Robert Hiscox sworn February 23, 2024 (the “First Hiscox 
Affidavit”) at para 2 and in Schedule “A” attached. 
2 Capitalized terms not otherwise defined herein have the meaning given to them in the First Hiscox Affidavit or the 
Reply Affidavit of Robert Hiscox sworn April 15, 2024 (the “Reply Hiscox Affidavit”), as applicable. 
3 Bankruptcy Insolvency Act [BIA]. 
4 First Hiscox Affidavit at paras 4, 42. 

https://canlii.ca/t/5610x
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5. Indeed, instead of filing responsive evidence to this application, the Debtors—or rather, 

just one of them—initiated an action against CEI and its principals. The Amended Statement of 

Claim does not contest the Indebtedness, security, or delivery of the demands. Notably, the 

Amended Statement of Claim accepts as fact that the Indebtedness was advanced to the Debtors 

and that the Loan and Security Documents were entered into by the Debtors.5  Instead, Retail 

and other Mizrahi Group entities make bare and unparticularized allegations of “bad faith” and 

breach of duties allegedly owing by the defendants. That action, if pursued, will be vigorously 

defended and the subject of a motion to strike.6  

6. CEI seeks to appoint the Receiver in furtherance of its contractual right to do so and with 

a view to preserving and realizing on the Property.7 In the circumstances, it is just and convenient 

to appoint the Receiver over the Property.  

7. CEI has commenced a parallel receivership application in respect of the Mizrahi Group’s 

equity interests in the 180 Steeles Project, another condominium development jointly operated 

and developed by CEI and Mizrahi, which is being heard at the same time as this application.8 

PART II - SUMMARY OF FACTS 

A. The Parties 

8. CEI is a Toronto-based private real estate fund dedicated to acquiring, developing, and 

managing properties in Canada and abroad. Since 2015, CEI has assisted in the financing of the 

Hazelton Project.9 

 
5 Supplementary Affidavit of Sam Mizrahi affirmed April 8, 2024, Exhibit “A” at paras 26 and 28 (“Second Mizrahi 
Affidavit”).  
6 Reply Hiscox Affidavit at para 4. 
7 First Hiscox Affidavit at para 12. 
8 Court File No. CV-24-00715326-00CL. See First Hiscox Affidavit at paras 19-21. 
9 First Hiscox Affidavit at para 13. 
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9. Hazelton is the borrower under the DUCA Commitment, the 2015 Credit Agreement, the 

2020 Grid Note, and the 2021 Grid Note. The shares in the capital of Hazelton are owned 50% 

by CEI and 50% by MDI, an entity which Mizrahi controls.10 

10. Hazelton is the registered owner of the Real Property. The Real Property is Hazelton’s 

primary asset and consists of 10 condominium units within Hazelton Project, a nine-storey, 20-

unit luxury condominium building located in the Yorkville neighbourhood, along with one ground 

floor commercial retail space and the parking spaces allocated to the units and the retail space.11 

CEI’s role in the Hazelton Project is limited to a lender and shareholder. The development and 

construction of the Hazelton Project was outsourced by Hazelton to Mizrahi Inc. and there have 

been significant cost overruns and delays in respect of the Hazelton Project.12  

11. Retail is the borrower under the Retail Note. Retail is wholly owned by Mizrahi or his 

designee. Mizrahi is the sole director of Retail, and its registered office is located at Mizrahi’s 

personal residence.13 

12. Retail’s primary asset is the Retail APS, which provides Retail the right to purchase a unit 

in the Hazelton Project, together with four parking spaces and one locker for $2,393,000.14 

B. Summary Of Debt and Security Structure 

13. A summary of the uncontested debt owed to CEI and security structure, including the 

defaults that have not been cured and the notices and demands delivered, are set out in the table 

below and more fully set out in the First Hiscox Affidavit: 

 
10 First Hiscox Affidavit at para 14. 
11 First Hiscox Affidavit at para 4. 
12 First Hiscox Affidavit at paras 4, 14, and 42. 
13 First Hiscox Affidavit at para 5. 
14 First Hiscox Affidavit at para 5. 
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Borrower Agreement Security  Default Demand   Amount15 

Hazelton DUCA Commitment16 

Debt Purchase 
Agreement17 

 

First-ranking 
mortgage18 

General Security 
Agreement19 

General 
Assignment of 
Rents20 

October 8, 202321 December 6, 
202322 

$13,015,116.36 

i.e., the Hazelton 
Priority 
Indebtedness 

Hazelton 2015 Credit 
Agreement23 

Third-ranking 
mortgage24 

General Security 
Agreement25 

General 
Assignment of 
Rents26 

June 30, 202027 February 27, 
202428 

$31,041,763.16 

i.e., the Hazelton 
Subordinate 
Indebtedness 

Retail Retail Note29 General Security 
Agreement30 

Option 
Agreement31 

Retail 
Guarantee32 

February 28, 
202233 

September 
22, 202234 

$2,854,278 

i.e., the Retail 
Indebtedness 

 
15 This amount is as of February 29, 2024 and is exclusive of interest accruing from and after February 29, 2024 and 
legal fees and disbursements incurred and accruing before and after that date. 
16 First Hiscox Affidavit at Exhibit “E”. 
17 First Hiscox Affidavit at Exhibit “L”. 
18 First Hiscox Affidavit at Exhibit “F”. 
19 First Hiscox Affidavit at Exhibit “G”. 
20 First Hiscox Affidavit at Exhibit “H”. 
21 First Hiscox Affidavit at para 26.  
22 First Hiscox Affidavit at para 28 and Exhibit “K”. 
23 Reply Hiscox Affidavit at Exhibit “B”. 
24 Reply Hiscox Affidavit at Exhibit “C”. Aviva has a second priority registration against the Real Property for certain 
deposit insurance indemnification obligations (subordinate to CEI’s security in respect of the DUCA Commitment), 
securing the maximum amount of $18,500,000. 
25 Reply Hiscox Affidavit at Exhibit “E”. 
26 Reply Hiscox Affidavit at Exhibit “D”. 
27 First Hiscox Affidavit at paras 41-43.  
28 Reply Hiscox Affidavit at para 6 and Exhibit “A”. 
29 First Hiscox Affidavit at Exhibit “N”. 
30 First Hiscox Affidavit at Exhibit “P”. 
31 First Hiscox Affidavit at Exhibit “Q”. 
32 First Hiscox Affidavit at Exhibit “R”. 
33 First Hiscox Affidavit at para 35. 
34 First Hiscox Affidavit at para 36 and Exhibit “S”. 
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C. The Secured Unpaid Debts Owing by Hazelton 

(i) Hazelton Priority Indebtedness 

14. On January 27, 2017, DUCA made available certain demand credit facilities to Hazelton 

to finance construction of the Hazelton Project totalling $34,460,000 (the “DUCA Loan”).35  As 

security, Hazelton granted DUCA: 

(a) a first-ranking mortgage against the Real Property;  

(b) a general assignment of rents; and 

(c) a general security agreement, which includes a contractual right for the lender to 

seek a court-appointed receiver over the Property pursuant to section 13.1 of the 

agreement (collectively the “DUCA Security”).36 

15. On October 8, 2023, Hazelton breached the DUCA Commitment by failing to vacate or 

discharge a construction lien registered on title to the Real Property within ten days of 

registration.37  

16. On November 15, 2023, DUCA delivered a letter to Hazelton explaining that DUCA had 

transferred the Hazelton facility to its Special Assets group due to:  

(a) concerns regarding publicly available information in respect of an appointment of 

a court-appointed receiver and manager of “The One” project (one of Mizrahi’s 

other development projects in Toronto);  

(b) ongoing construction delays of the Hazelton Project, which resulted in the loan not 

being repaid by the maturity date of September 30, 2023; and  

 
35 First Hiscox Affidavit at para 23. 
36 First Hiscox Affidavit at paras 24 and 55(a). 
37 First Hiscox Affidavit at para 26. 
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(c) the inability to control closing dates of remaining units.38 

17. On December 6, 2023, DUCA delivered the Hazelton Demand to Hazelton.39 On January 

19, 2024, DUCA commenced a receivership application in this Court to appoint a receiver and 

manager over all of the assets, undertakings, and properties of Hazelton.40  

18. On February 1, 2024, DUCA assigned its rights, benefits, and interest in and to the DUCA 

Commitment and the DUCA Security to CEI pursuant to a debt purchase agreement. As a result, 

on February 9, 2024, DUCA obtained an order dismissing its receivership application without 

prejudice.41   

19. Notwithstanding that Hazelton has had over four months to repay the Hazelton Priority 

Indebtedness, it remains outstanding.42 As of February 29, 2024, the amount owing under the 

DUCA Loan (i.e., the Hazelton Priority Indebtedness) and secured by the DUCA Security is 

$13,015,116.36.43 

20. The Hazelton Priority Indebtedness also includes various condominium fee payments that 

have been made by CEI on Hazelton’s behalf. CEI is entitled to pay expenses, including the 

condominium fees, on behalf of Hazelton to preserve and protect its collateral pursuant to the 

DUCA Commitment and DUCA Security.  

21. To preserve the value of Hazelton’s Property and protect CEI’s collateral, on March 11, 

2024 and April 5, 2024, CEI made payments in the respective amounts of $31,765.17 and 

$38,142.89 directly to the condominium corporation, TSCC 2967, on account of condominium 

 
38 First Hiscox Affidavit at para 27. 
39 First Hiscox Affidavit at para 28. 
40 First Hiscox Affidavit at para 29. 
41 First Hiscox Affidavit at para 31. 
42 First Hiscox Affidavit at para 6(a). 
43 First Hiscox Affidavit at para 3(a)(A). This amount is exclusive of interest accruing from and after February 29, 2024 
and legal fees and disbursements incurred and accruing before and after such date. 
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common expense fees that Hazelton had failed to pay when due (collectively, the “Condominium 

Fee Indebtedness”).44 The amounts paid become due and owing and are added to the principal 

amount owing under the DUCA Commitment.45  

22. These payments of common expense fees are indicative of the predicament faced by CEI. 

CEI is the only entity that has and will be in the position in the future to lend the funds necessary 

to complete the Hazelton Project. It certainly has not been, and will not be, Mizrahi and the Mizrahi 

Group. CEI has already purchased construction lien indebtedness registered against the title to 

the Real Property in an effort to preserve the Hazelton Project.46    

(ii) Hazelton Subordinate Indebtedness 

23. CEI also advanced a non-revolving loan facility to Hazelton in the principal amount of 

$21,000,000 pursuant to the 2015 Credit Agreement.47 As security, Hazelton granted CEI: 

(a) a third-ranking mortgage against the Real Property;  

(b) a general assignment of rents; and 

(c) a general security agreement by Hazelton, which includes a contractual right for 

CEI to seek a court-appointed receiver over the Property pursuant to section 5.13 

of the agreement.48 

24. CEI granted a subordination, assignment, postponement and standstill agreement in 

favour of DUCA on June 22, 2017, pursuant to which CEI subordinated its third in priority 

mortgage to DUCA.49 

 
44 Reply Hiscox Affidavit at para 10. 
45 Condominium Act, 1998, SO 1998, c 19, s 84(1). See Reply Hiscox Affidavit at para 11. 
46 First Hiscox Affidavit at para 11, 26, 38(f), 48, 52.  
47 First Hiscox Affidavit at para 40.  
48 Reply Hiscox Affidavit at para 6. 
49 First Hiscox Affidavit at para 40; Exhibit “W”. 

https://canlii.ca/t/5643g
https://canlii.ca/t/5643g#sec84
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25. The loan advanced under the 2015 Credit Agreement matured on June 30, 2020.50 

26. On February 27, 2024, CEI delivered to Hazelton a demand letter and notice of intention 

to enforce security under section 244 of the BIA in relation to the Hazelton Subordinate 

Indebtedness.51 

27. Notwithstanding the maturity of the loan, budget overruns and construction delays, CEI 

did not take steps to enforce upon its security in connection with the 2015 Credit Agreement or 

otherwise seek repayment of the Hazelton Subordinate Indebtedness earlier, because doing so 

was not permitted under the DUCA Commitment.52  

28. Hazelton has not repaid the Hazelton Subordinate Indebtedness, which remains 

outstanding. As of February 29, 2024, the amount owing under the Hazelton Subordinate 

Indebtedness is $31,041,763.16.53 

D. Secured Unpaid Debts Owing by Retail 

(i) Retail Indebtedness 

29. On November 10, 2020, CEI advanced loans to Retail in the aggregate principal amount 

of $2,174,130 (the “Retail Note”). As security, Retail granted CEI: 

(a) a general security agreement, which includes a contractual right for CEI to seek a 

court-appointed receiver over the Property pursuant to section 12.03(j) of the 

agreement; and 

 
50 First Hiscox Affidavit at para 41. The loan maturing was subject to a 90-day extension in limited circumstances in 
accordance with the terms of the 2015 Credit Agreement. 
51 Reply Hiscox Affidavit at para 6. 
52 First Hiscox Affidavit at para 43. 
53 First Hiscox Affidavit at para 3(a)(B). This amount is exclusive of interest accruing from and after February 29, 2024 
and legal fees and disbursements incurred and accruing before and after such date. 
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(b) an unlimited guarantee by Mizrahi of all obligations owing by Retail to CEI (the 

“Retail Security”, and together with the DUCA Security and the Subordinate 

Indebtedness Security, the “Loan and Security Documents”).54 

30. In February 2022, $250,000 of monthly interest had accrued under the Retail Note. In 

accordance with its terms, after the $250,000 had accrued, Retail was required to make monthly 

interest payments to CEI on the last day of each calendar month thereafter. Retail failed to do so. 

Accordingly, as of February 28, 2022, Retail was in default of its obligation to make the required 

interest payments.55 

31. On September 22, 2022, CEI delivered the Retail Demand to Retail.56 CEI refrained from 

taking enforcement steps in connection with the Retail Security earlier because of the relatively 

small quantum of the Retail Indebtedness and the complex relationship between CEI and the 

Mizrahi Group.57 

32. Notwithstanding that Retail has had at least 18 months to repay the Retail Indebtedness, 

it remains outstanding. As of February 29, 2024, the amount owing under the Retail Note and 

secured by the Retail Security is $2,854,278.58 

E. Other Creditors and Indebtedness  

33. In addition to the security granted in favour of CEI described above, Hazelton has granted 

security in its personal property and a second priority mortgage to Aviva for certain deposit 

 
54 First Hiscox Affidavit at para 34. 
55 First Hiscox Affidavit at para 35. 
56 First Hiscox Affidavit at para 36. 
57 First Hiscox Affidavit at para 37. 
58 First Hiscox Affidavit at para 3(b). This amount is exclusive of interest accruing from and after February 29, 2024 and 
legal fees and disbursements incurred and accruing before and after such date. 
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insurance indemnification obligations (subordinate to CEI’s security in respect of the DUCA 

Commitment), securing the maximum amount of $18,500,000.59  

34. In addition to the Hazelton Priority Indebtedness, the Hazelton Subordinate Indebtedness, 

and the Retail Indebtedness, Hazelton is also indebted to CEI pursuant to the 2020 Grid Note and 

the 2021 Grid Note, in the aggregate principal amount of $3,200,000 and $1,500,000, 

respectively. 60 

35. There are also certain other construction liens registered on title to the Real Property. The 

only entity that has been willing to meaningfully address the liens and preserve the Hazelton 

Project is CEI. The indebtedness relating to a construction lien registered on title by Ozz Electric 

Inc. on January 31, 2024 was recently purchased by CEI and the related registration on title has 

been removed.61 

F. The Breakdown in the Relationship 

36. CEI has lost confidence in the ability of Mizrahi Group to perform its obligations under its 

various agreements with CEI, including without limitation the Loan and Security Documents.62 

The Mizrahi Group has had a considerable amount of time to pay the Indebtedness, including 

since the issuance of the demands and the commencement of this application, but they have 

failed to do so.63  

37. Hazelton’s recent inability to pay its portion of the common expenses for the Hazelton 

Project is particularly troubling. Hazelton is responsible for almost half of the total common 

 
59 First Hiscox Affidavit at paras 11 and 45. Also, as described in the First Hiscox Affidavit at paragraphs 45 and 46, 
Retail has also granted security in its personal property in favour of Mizrahi Constantine (180 SAW) LP to secure a 
guarantee by Retail in favour of Mizrahi Constantine (180 SAW) LP, guaranteeing certain obligations of Sam M (180 
SAW) LP Inc. to Mizrahi Constantine (180 SAW) LP to make certain contributions. These contributions are no longer 
required, such that no obligations are outstanding in respect of this registration. 
60 First Hiscox Affidavit at para 48. 
61 First Hiscox Affidavit at para 48; Reply Hiscox Affidavit at paras 3(d), 13-14.  
62 First Hiscox Affidavit at para 50.  
63 Reply Hiscox Affidavit at para 15(a). 
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expenses and TSCC 2967 relies on timely payment when due to properly maintain the Hazelton 

Project. Although CEI recently advanced the funds on Hazelton’s behalf, Hazelton will not 

necessarily have the funds required to pay condominium fees going forward as and when due.64 

38. Indeed, without the appointment of the Receiver, Hazelton’s expenses will not be paid 

unless CEI continues to directly pay costs on account of Hazelton to preserve and protect its 

collateral, including condominium fees and amounts required to complete the Hazelton Project 

units so they can be sold. If Hazelton’s expenses are not paid in a timely manner, there is a 

significant risk that the value of the Property will be materially diminished because of the potential 

safety and maintenance issues relating to not properly maintaining the building and the potential 

stigma that could become associated with the Hazelton Project where there are a large number 

of vacancies in the building because construction on the Hazelton Project units is not completed 

for an extended period of time.65 

39. In addition to the defaults described above, CEI recently issued a capital call notice to MDI 

pursuant to the Contribution Agreement. The purpose of the capital call was to request the 

additional funds required to complete and sell the Hazelton Project units, which amounts were 

required to be paid no later than March 14, 2024.66 MDI failed to make its required contributions, 

further evidencing that Hazelton will not be able to meet its obligations.67   

40. The Mizrahi Group’s failure to fund its obligations in respect of the Hazelton Project and 

the breakdown in the relationship between CEI and the Mizrahi Group creates significant risk that 

the value of the Property will be materially negatively impacted unless the Receiver is appointed 

 
64 Reply Hiscox Affidavit at paras 8-11. 
65 Reply Hiscox Affidavit at para 15(c)(A). 
66 First Hiscox Affidavit at paras 15 and 52, Exhibit “C”. The Contribution Agreement require entitles CEI to require that 
CEI and MDI equally contribute capital if CEI has reasonable grounds for believing that a budget deficit is likely to take 
place within the next 90-day period.  
67 Reply Hiscox Affidavit at para 15(b).  
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to ensure that the Property is realized upon in an orderly, transparent manner for the benefit of 

CEI and other stakeholders.68 

41. This would not be the first time that the assistance of a receiver was required to bring a 

Mizrahi-led development project to completion. Mizrahi and the Mizrahi Group are currently facing 

myriad of other ongoing challenges, including the development project located at Bloor Street and 

Yonge Street in Toronto known as the “One”, which is in a Court-supervised receivership 

proceeding.69 

42. There is also a real concern that the Mizrahi Group will intentionally delay or interfere with 

the completion and monetization of the Hazelton Project at the expense of CEI.70 The only 

directors and officers of Hazelton are the respective nominees of MDI and CEI, being Mizrahi for 

MDI and Robert Hiscox for CEI. Decision-making in respect of Hazelton is equal among the 

shareholders, and the shareholders’ relationship is governed by a unanimous shareholders 

agreement. The breakdown in the relationship has and will continue to negatively impact decision-

making in respect of Hazelton.71 With Mizrahi as a partner, there is no path to monetize the 

Property for the benefit of CEI and Hazelton’s other stakeholders.72 

43. CEI’s intention is for the Receiver to take steps to complete the sale of units already 

subject to agreements of purchase and sale, to facilitate the final phase of construction of the 

Hazelton Project required for completion of units where necessary, and to facilitate the marketing 

and sale of the remaining condominium units in order to realize on the value of the Property and 

repay creditors. CEI anticipates that the Receiver, if appointed, will bring a motion for approval by 

 
68 First Hiscox Affidavit at paras 53 and 54. 
69 First Hiscox Affidavit at para 50. 
70 First Hiscox Affidavit at para 51. 
71 First Hiscox Affidavit at para 53. 
72 Reply Hiscox Affidavit at para 15(c)(B). 
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the court of a sales process in connection with such realization efforts and enhance 

transparency.73 

PART III - STATEMENT OF ISSUES, LAW & AUTHORITIES 

44. The only issue on this application is whether this Court should appoint KSV as Receiver 

over the Property. CEI submits that it is appropriate for this Court to appoint KSV as Receiver 

because: 

(a) the technical requirements for the appointment of the Receiver under the BIA have 

been met; and 

(b) it is just and convenient to appoint the Receiver under the BIA and CJA in the 

circumstances. 

A. The Technical Requirements to Appoint a Receiver are Met 

45. Section 243 of the BIA authorizes the Court to appoint a receiver on an application by a 

secured creditor over the property of an insolvent person. Subsection 243(1.1) of the BIA requires 

that a notice of intention to enforce security as required by section 244 of the BIA is delivered to 

the insolvent person prior to such application.74 

46. There is no dispute that the technical requirements for the appointment of the Receiver 

have been met. CEI is the primary secured creditor of the Debtors and has standing to bring this 

application. Notices of intention to enforce security under s 244 of the BIA were delivered to the 

Debtors. The Retail Demand, Hazelton Demand, and Hazelton Subordinate Demand were 

 
73 First Hiscox Affidavit at para 57. With respect to Retail, CEI understands that if appointed, the Receiver would also 
bring a motion for approval by the court of a sale process in connection with its assets. In that respect, CEI currently 
intends to submit a bid as a stalking horse purchaser in connection with such process. See First Hiscox Affidavit at 
para 58. 
74 BIA, ss 243, 243(1.1) and 244(2). 

https://canlii.ca/t/7vcz#sec243
https://canlii.ca/t/7vcz#sec244
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delivered on September 22, 2022, December 6, 2023, and February 27, 2024, respectively.75 In 

each case, the 10-day notice periods have expired. 

47. KSV is qualified to act as Receiver in accordance with subsection 243(4) of the BIA and 

has provided its consent to act.76 

B. Appointing KSV as Receiver is Just and Convenient 

48. Section 101 of the CJA and subsection 243(1) of the BIA each permit the appointment of 

a receiver where it is “just or convenient”.77 

49. It is well-established that the extraordinary nature of the appointment of a receiver as a 

remedy “is significantly reduced when dealing with a secured creditor who has the right to a 

receivership under its security arrangements […] The relief becomes even less extraordinary 

when dealing with a default under a mortgage.”78  

50. Where the creditor’s security provides for the appointment of a receiver:  

(a) there is no requirement for the Applicant to establish that it will suffer irreparable 

harm if the proposed receiver is not appointed;79 and 

(b) a receiver should be appointed where the secured creditor has lost faith in the 

debtor, unless there is good reason to deny the appointment.80 

 
75 First Hiscox Affidavit at paras 28 and 36 and Exhibits “K” and “S”; Reply Hiscox Affidavit at para 6 and Exhibit “A”. 
76 BIA, ss 2 and 243(4); First Hiscox Affidavit at para 59 and Exhibit “BB”. 
77 Courts of Justice Act, RSO 1990, c C.43 [CJA], s 101; BIA, s 243(1). 
78 BCIMC Construction Fund Corporation et al v The Clover on Yonge Inc., 2020 ONSC 1953 at para 43. See also C 
& K Mortgage at paras 17-18. 
79 See also Bank of Montreal v Carnival National Leasing Limited, 2011 ONSC 1007 at paras 24 and 28 [Carnival 
National], citing Freure Village at para 10. 
80 Romspen Investment Corporation v Atlas Healthcare (Richmond Hill) Ltd., et al, 2018 ONSC 7382 at para 100 (See 
Schedule “C” of this Factum for a copy of this decision). See also PricewaterhouseCoopers Inc. v Northern Citadel, 
2023 ONSC 37 at paras 92-94. 

https://canlii.ca/t/7vcz#sec2
https://canlii.ca/t/7vcz#sec244
https://canlii.ca/t/56725
https://canlii.ca/t/9m#sec101
https://canlii.ca/t/7vcz#sec243
https://www.canlii.org/en/on/onsc/doc/2020/2020onsc1953/2020onsc1953.html?autocompleteStr=2020%20ONSC%201953&autocompletePos=1
https://canlii.ca/t/j6g1r#par43
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc1039/2024onsc1039.html?autocompleteStr=2024%20ONSC%201039&autocompletePos=1&resultId=20528f151b8145119d396f9cb7d30586&searchId=2024-04-13T16:26:00:557/6b35a7a6b3794388a01dbbf79d11d44b
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc1039/2024onsc1039.html?autocompleteStr=2024%20ONSC%201039&autocompletePos=1&resultId=20528f151b8145119d396f9cb7d30586&searchId=2024-04-13T16:26:00:557/6b35a7a6b3794388a01dbbf79d11d44b
https://canlii.ca/t/k2wsv#par17
https://www.canlii.org/en/on/onsc/doc/2011/2011onsc1007/2011onsc1007.html?autocompleteStr=2011%20ONSC%201007&autocompletePos=1
https://canlii.ca/t/2fqm3#par24
https://canlii.ca/t/2fqm3#par28
https://canlii.ca/t/1wbtz
https://canlii.ca/t/1wbtz#par10
https://canlii.ca/t/jv1zj
https://canlii.ca/t/jv1zj#par92
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51. In this case, the Indebtedness is secured by Loan and Security Documents that expressly 

provide for a court-appointed receiver over the Property in the circumstances. 

52. In determining whether the appointment of a receiver is “just or convenient”, the Court 

must consider “all of the circumstances but in particular the nature of the property and the rights 

and interests of all relevant parties.” 81  

53. The discretionary factors historically considered in the determination of whether it is 

appropriate to appoint a receiver were recently cited by Justice Osborne of this Court and include 

among others: 

(a) whether irreparable harm might be caused if no order were made, although it is 

not essential for a creditor to establish irreparable harm if a receiver is not 

appointed where the appointment is authorized by the security documentation; 

(b) the risk to the security holder taking into consideration the size of the debtor's 

equity in the assets and the need for protection or safeguarding of the assets while 

litigation takes place;  

(c) the nature of the property;  

(d) the balance of convenience to the parties;  

(e) the fact that the creditor has the right to appoint a receiver under the documentation 

providing for the loan;  

 
81 Bank of Nova Scotia v Freure Village on Clair Creek (1996), 40 CBR (3d) 274 (Ont SCJ) [Freure Village] at para 10. 
See also C & K Mortgage et al v 11282751 Canada Inc et al, 2024 ONSC 1039 at para 16 [C & K Mortgage]. 

https://www.canlii.org/en/on/onsc/doc/1996/1996canlii8258/1996canlii8258.html?autocompleteStr=bank%20of%20nova%20scotia%20v%20fr&autocompletePos=1
https://canlii.ca/t/1wbtz#par10
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc1039/2024onsc1039.html?autocompleteStr=2024%20ONSC%201039&autocompletePos=1&resultId=20528f151b8145119d396f9cb7d30586&searchId=2024-04-13T16:26:00:557/6b35a7a6b3794388a01dbbf79d11d44b
https://canlii.ca/t/k2wsv#par16
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(f) the principle that the appointment of a receiver is extraordinary relief which should 

be granted cautiously; 

(g) the consideration of whether a court appointment is necessary to enable the 

receiver to carry out its duties more efficiently; and 

(h) the conduct of the parties.82 

54. There is no “checklist but a collection of considerations to be viewed holistically in an 

assessment as to whether, in all the circumstances, the appointment of a receiver is just or 

convenient.”83  

55. In the circumstances, it is just and convenient for this Court to appoint the Receiver over 

the Property for the following reasons, among others: 

(a) CEI’s secured indebtedness is approximately $44 million and $2.8 million in 

relation to Hazelton and Retail, respectively;  

(b) defaults have occurred and are continuing under the Loan and Security 

Documents;84 

(c) CEI is entitled to the appointment of the Receiver pursuant to the terms of the Loan 

and Security Documents;85 

 
82  C & K Mortgage at para 19, citing Canadian Equipment Finance and Leasing Inc. v The Hypoint Company 
Limited, 2022 ONSC 6186. Courts cite Bennett on Receivership, 4th ed. (Toronto, Carswell, 2021) for this consolidated 
list of factors (See Schedule “D” of this Factum). 
83 C & K Mortgage at para 20, citing Pandion at para 54. 
84 First Hiscox Affidavit at paras 10, 49. 
85 First Hiscox Affidavit at para 55. 

https://canlii.ca/t/k2wsv
https://canlii.ca/t/k2wsv#par19
https://canlii.ca/t/jsr2m
https://canlii.ca/t/k2wsv
https://canlii.ca/t/k2wsv#par20
https://canlii.ca/t/jm1ft
https://canlii.ca/t/jm1ft#par54
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(d) There does not appear to be sufficient assets available to satisfy the Debtors’ 

secured creditors;86 

(e) MDI has failed to make its required financial contributions to Hazelton, such that 

Hazelton will not have the funds necessary to complete and sell the remaining 

Hazelton Project units or maintain the Property;87 

(f) CEI has lost confidence in Mizrahi as a partner and developer, and the Mizrahi 

Group’s ability to perform its obligations under its various agreements with CEI;88  

(g) the relationship between the Mizrahi Group and CEI has broken down which has 

and will continue to adversely impact decision-making in respect of Hazelton and 

preclude monetization of the Property;89 

(h) important decisions with respect to the completion and sale of the remaining 

Hazelton Project units cannot be made due to the breakdown in the relationship 

between the Mizrahi Group and CEI;90 and 

(i) there is a serious risk that the value of the Property will materially decline because 

of the potential safety and maintenance issues relating to the Hazelton Project and 

the potential stigma that could become associated with the Hazelton Project.91 

 
86 First Hiscox Affidavit at para 53. 
87 Reply Hiscox Affidavit at para 15(b). 
88 First Hiscox Affidavit at para 50. 
89 Reply Hiscox Affidavit at para 15(c)(B). 
90 First Hiscox Affidavit at para 53; Reply Hiscox Affidavit at para 15(c)(B). 
91 Reply Hiscox Affidavit at para 15(c)(A). 
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56. In addition, the appointment of a receiver is also appropriate where a debtor has failed to 

pay its creditors despite its creditors permitting a reasonable time for payment following the debts 

becoming due.92  

57. In fact, a secured creditor seeking to appoint a receiver is subject to the good faith 

requirement under section 4.2 of the BIA, and its conduct in events preceding the application is 

covered by that requirement, where that conduct is factually and temporally connected to the 

proceedings.93 Where a secured creditor provides the debtor a reasonable length of time for re-

payment and demands for payment have been issued, it objectively provides a good faith basis 

for the appointment of a receiver.94 Put differently, absent an improper purpose, a secured creditor 

“pursuing its interests and asserting its rights within the bounds of, and for purposes squaring 

with, the Canadian insolvency system i.e. recovering its loans” will be considered to be acting in 

good faith.95 

58. CEI seeks the appointment of the Receiver in good faith. CEI provided the Debtors with a 

reasonable length of time for payment and is simply pursuing its interests and asserting its 

contractual rights. The Debtors have had a reasonable opportunity to pay the debts owing but 

have not done so. Instead, the nature and extent of the debts continue to mount.96 

59. Furthermore, the appointment of the Receiver will:  

(a) allow for the completion of the sale of units already subject to agreements of 

purchase and sale; 

 
92 Bank of Montreal v Sherco Properties Inc., 2013 ONSC 7023 at paras 47-48. 
93 CWB Maximum Financial Inc v 2026998 Alberta Ltd, 2021 ABQB 137 at para 59 and BIA, s 4.2. 
94 KingSett Mortgage Corporation v 30 Roe Investments Corp., 2022 ONSC 2777 at para 34. 
95 Schendel Management Ltd, 2019 ABQB 545 at para 35. 
96 First Hiscox Affidavit at paras 28 and 36; Reply Hiscox Affidavit at para 6. 

https://canlii.ca/t/g25th
https://canlii.ca/t/g25th#par47
https://canlii.ca/t/jd9lb
https://canlii.ca/t/5610x
https://canlii.ca/t/7vcz#sec4.2
https://canlii.ca/t/jp58m
https://canlii.ca/t/jp58m#par34
https://canlii.ca/t/j1jnx
https://canlii.ca/t/j1jnx#par35
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(b) facilitate the final phase of construction of the Hazelton Project required for 

completion of units where necessary; 

(c) facilitate the marketing and sale of the remaining Hazelton Project units in order to 

realize on the value of the Property and repay creditors; and 

(d) preserve the value of the Property and allow for its realization in a transparent 

manner in the interests of all stakeholders.97 

60. In all the circumstances, it is just and convenient to appoint the Receiver. 

C. The Amended Statement of Claim 

61. The Debtors chose not to file substantive affidavit evidence in response to CEI’s affidavit 

evidence and elected not to cross-examine CEI’s affiant.  

62. Instead, the Debtors filed a series of short, vague affidavits from Mizrahi, the first of which 

contains nothing more than a bare, unsupported allegation that CEI and its principals have acted 

in bad faith and breached duties allegedly owed by CEI.98 Mizrahi’s affidavit and supplementary 

affidavit also attach a Statement of Claim and an Amended Statement of Claim, which make bare 

and unparticularized allegations of bad faith.  

63. Weeks after Mizrahi’s responding evidence was due, he also served a further 

supplementary affidavit with the bare assertion that the appointment of the Receiver was 

“unnecessary”. 99  Mr. Hiscox’s evidence clearly demonstrates that the assistance of an 

 
97 First Hiscox Affidavit at para 57.  
98 Affidavit of Sam Mizrahi sworn April 5, 2024 (“First Mizrahi Affidavit”) at para 3 and Exhibit “A”.  
99  Further Supplementary Affidavit of Sam Mizrahi affirmed April 22, 2024 (“Further Supplementary Mizrahi 
Affidavit”). The service of the Further Supplementary Affidavit was purely tactical, and contains evidence that was 
available at the time that the First Mizrahi Affidavit and the Second Mizrahi Affidavit were affirmed. It should be 
disregarded by the Court or given very little weight.  
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independent, court-appointed officer is needed and Mizrahi’s own affidavit evidence only bolsters 

that need. 

64. For example, Mizrahi seems to suggest in his evidence—though it’s not entirely clear—

that if the sale of certain condominium units close and if further occupancy is achieved, the 

obligations on Hazelton will be lower and the Indebtedness reduced (though not eliminated).100 

However, Mizrahi neglects to contend with the reality that (1) the units are not closed (2) there is 

no obligation to close, and in some cases, the units have not even been sold much less finished 

so that they can be sold,101 (3) to close various units, significant discounts and credits have been 

offered102 and (4) even if the units do close, it will not eliminate the Indebtedness. The total 

Indebtedness owing exceeds $44 million, and the total revenue Mizrahi hopes Hazelton will 

receive from the sale of units is approximately $27 million, none of which takes into the account 

the additional costs to complete the Hazelton Project, carry the debt while the Hazelton Project is 

being completed, and pay off the existing unsecured creditors, much less that almost $13 million 

of that amount is entirely speculative and relates to units that have not even been sold.103  

65. In other words, Mizrahi’s hopes for revenue would barely make a dent in the outstanding 

financial obligations even if those hopes somehow materialized in short order and do nothing to 

address the breakdown in the relationship. Mizrahi himself does not assert to the contrary. His 

vague and speculative evidence about what could or should have been does not detract from the 

fact that the Debtors have defaulted on their secured lending obligations and CEI is entitled to 

seek the appointment of the Receiver in the circumstances under the relevant Loan and Security 

 
100 Further Supplementary Mizrahi Affidavit at para 2.  
101 Mizrahi led no evidence that the units are in a position to close because there is no evidence that notices of 
occupancy have been issued for each unit, that standard licence fees have been paid, or that the relevant agreements 
have been signed. 
102 See, for example, Further Supplementary Mizrahi Affidavit Exhibit “A”, which shows that the purchaser of unit 402 
has been credited $600,000 because the unit is not habitable and that unit 901 has been discounted $1,000,000. 
103 Hazelton is insolvent because there are not enough funds to pay expenses and creditors and Mizrahi did not lead 
any evidence to support that the deposits or funds are available (which they are not).  
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Documents. Furthermore, the Amended Statement of Claim also addresses Mizrahi’s allegations 

about occupancy and closing, such that a court will have the opportunity to fully consider the 

matter on a full evidentiary record.104  

66. Mizrahi’s bare allegations of bad faith and the mere existence of the Amended Statement 

of Claim do not detract from the need and propriety of the appointment of the Receiver. 

67. The courts have been clear that allegations of bad faith against the applicant in a 

receivership application that are unproven, uncertain or vague will not lead to a finding of bad 

faith.105  

68. In Vancouver Coastal,106 the Supreme Court of British Columbia recently considered a 

contested receivership application where the respondent argued that the receivership order 

should not be granted because it had filed a civil claim against the applicant in the weeks leading 

up to the hearing. In the civil claim, the respondent alleged breach of the duty of honest contractual 

performance and that the applicant and other defendants conspired to cause the respondent to 

suffer financial distress so as to create conditions for the applicant’s “hostile takeover” of the 

respondent’s operations. The respondent sought damages and an injunction to restrain the 

applicant from seeking the appointment of a receiver. 

69. In appointing a receiver, the Court rejected the respondent’s arguments because the civil 

claim did not attack the validity of the loan and security documentation or the amount of the debts. 

The civil claim simply sought damages. In particular, the Court held: 

Yet, the relief sought in the NOCC [Notice of Civil Claim] does 
not attack the validity of the loan and security documentation; 
nor is the amount of the debt and loans put in dispute. The 
NOCC only seeks a stay of any enforcement proceeding. What I 

 
104 Further Supplementary Mizrahi Affidavit at para 3. 
105 See for example, Carnival National at para 32, Pandion Mine Finance Fund LP v Otso Gold Corp., 2022 BCSC 136 
at paras 62-64 [Pandion] and Vancouver Coastal Health Authority v Seymour Health Centre Inc., 2023 BCSC 1158 at 
paras 120-123 [Vancouver Coastal]. 
106 Vancouver Coastal Health Authority v Seymour Health Centre Inc, 2023 BCSC 1158 [Vancouver Coastal]. 

https://www.canlii.org/en/on/onsc/doc/2011/2011onsc1007/2011onsc1007.html
https://canlii.ca/t/2fqm3#par32
https://www.canlii.org/en/bc/bcsc/doc/2022/2022bcsc136/2022bcsc136.html
https://canlii.ca/t/jm1ft#par62
https://www.canlii.org/en/bc/bcsc/doc/2023/2023bcsc1158/2023bcsc1158.html?autocompleteStr=vancouver%20coastal%20health%20v%20sey&autocompletePos=1&resultId=9ed6070891fb4df791c58e2e2dde336f&searchId=2024-04-14T14:49:23:130/7583862bfc0b485282b2eb8599f04192
https://canlii.ca/t/jz16t#par120
https://canlii.ca/t/jz16t
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take from this pleading and counsel’s submissions is that Seymour 
Health’s overall strategy appears to be that it hopes to prosecute its 
claim against the defendants and, assuming the petition is 
converted to a trial, file a counterclaim to this proceeding. From 
there, if and when Seymour Health is successful in proving its 
allegations, the damage award will be offset against the amounts 
owing to VCH. 

[…] What the defendant seeks is not really a defence to the debt 
or contractual claim to security; rather, it is an entirely 
separate cause of action that may give rise to a counterclaim 
to set off against the debt owing.107 (emphasis added) 

70. In deciding to appoint the receiver in that case, the Court cited Western Holdings,108 where 

the British Columbia Court of Appeal stated that even where there is a bona fide dispute 

concerning the debt and/or security, a receiver may be appointed in circumstances where there 

is evidence of serious potential prejudice or jeopardy to a creditor’s rights to recover under its 

claim and security interest.109 The Court in Vancouver Coastal then went on to distinguish the 

cases cited by the respondent to refuse or adjourn the appointment of a receiver pending 

resolution of a bona fide dispute since in Vancouver Coastal – as in this case – the property 

subject to the applicant’s security was in jeopardy and there were important interests at risk, 

including those of the applicant and others.110  

 
71. Similarly, the Supreme Court of British Columbia in Pandion Mine 111  also recently 

appointed a receiver in the face of litigation by a shareholder of the respondent alleging conspiracy 

and bad faith. In appointing a receiver, the Court held: 

Brunswick’s [the plaintiff shareholder of the respondent] 
allegation that Pandion engaged in a conspiracy is disputed.  I 

 
107 Vancouver Coastal at paras 125-126. In addition to seeking a “stay of any enforcement proceeding” the respondent 
plaintiff’s notice of civil claim sought millions of dollars in damages against the applicant defendant: see Vancouver 
Coastal at para 2.  
108 Western Holdings Corp v Brosseuk, 2022 BCCA 32. 
109 Vancouver Coastal at paras 127. 
110 Vancouver Coastal at paras 128-9. 
111 Pandion Mine Finance Fund LP v Otso Gold Corp, 2022 BCSC 136. 

https://canlii.ca/t/jz16t
https://canlii.ca/t/jz16t#par125
https://canlii.ca/t/jz16t
https://canlii.ca/t/jz16t
https://canlii.ca/t/jz16t#par2
https://canlii.ca/t/jm243
https://canlii.ca/t/jz16t
https://canlii.ca/t/jz16t#par125
https://canlii.ca/t/jz16t
https://canlii.ca/t/jz16t#par125
https://canlii.ca/t/jm1ft
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am unable to determine on this application whether it is well 
founded. 

I cannot find that Pandion is pursuing its claim against Otso 
and seeking appointment of a receiver in bad faith.  Whether or 
not Pandion is liable to Brunswick, it is undisputed that Otso owes 
more than US$25 million to Pandion.  It is undisputed that Pandion 
has the status of a secured creditor. (emphasis added) 

72. Similar to Vancouver Coastal, Retail does not attack the validity of the Loan and Security 

Documents or the amount of the Indebtedness in the action—it simply seeks damages. Retail 

does not challenge the appointment of the Receiver and importantly Hazelton is not even a party 

to that action. Simply put, baseless and unparticularized allegations of bad faith in the tactically 

issued Amended Statement of Claim are not reasons to deny the appointment of the Receiver. In 

any event, the appointment of the Receiver will not prejudice or end the plaintiffs’ ability to 

advance the claims set out in the Amended Statement of Claim against CEI and its principals, 

which will be vigorously defended. 

PART IV - ORDER REQUESTED 

73. CEI submits that for these reasons, it is just and convenient to appoint KSV as Receiver 

of the Property. CEI respectfully requests an order substantially in the form attached at Tab 1.A 

of the Application Record.  
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 26th day of April, 2024. 
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SCHEDULE “B” 

TEXT OF STATUTES, REGULATIONS & BY - LAWS 

Bankruptcy and Insolvency Act, R.S.C. 1985, c B-3 

Duty of Good Faith 

Good faith 

4.2 (1) Any interested person in any proceedings under this Act shall act in good faith with 
respect to those proceedings. 

Good faith — powers of court 

(2) If the court is satisfied that an interested person fails to act in good faith, on application 
by any interested person, the court may make any order that it considers appropriate in 
the circumstances. 

Court may appoint receiver 

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may 
appoint a receiver to do any or all of the following if it considers it to be just or convenient 
to do so: 

(a) take possession of all or substantially all of the inventory, accounts 
receivable or other property of an insolvent person or bankrupt that was 
acquired for or used in relation to a business carried on by the insolvent 
person or bankrupt; 

(b) exercise any control that the court considers advisable over that property 
and over the insolvent person’s or bankrupt’s business; or 

(c) take any other action that the court considers advisable. 

Restriction on appointment of receiver 

(1.1) In the case of an insolvent person in respect of whose property a notice is to be 
sent under subsection 244(1), the court may not appoint a receiver under subsection (1) 
before the expiry of 10 days after the day on which the secured creditor sends the notice 
unless 

(a) the insolvent person consents to an earlier enforcement under subsection 
244(2); or 

(b) the court considers it appropriate to appoint a receiver before then. 

Trustee to be appointed 

(4) Only a trustee may be appointed under subsection (1) or under an agreement or 
order referred to in paragraph (2)(b). 

 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/


 

 

Place of filing 

(5) The application is to be filed in a court having jurisdiction in the judicial district of the 
locality of the debtor. 

Orders respecting fees and disbursements 

(6) If a receiver is appointed under subsection (1), the court may make any order 
respecting the payment of fees and disbursements of the receiver that it considers 
proper, including one that gives the receiver a charge, ranking ahead of any or all of the 
secured creditors, over all or part of the property of the insolvent person or bankrupt in 
respect of the receiver’s claim for fees or disbursements, but the court may not make the 
order unless it is satisfied that the secured creditors who would be materially affected by 
the order were given reasonable notice and an opportunity to make representations. 

Advance notice 

244 (1) A secured creditor who intends to enforce a security on all or substantially all of 

(a) the inventory, 

(b) the accounts receivable, or 

(c) the other property 

of an insolvent person that was acquired for, or is used in relation to, a business carried 
on by the insolvent person shall send to that insolvent person, in the prescribed form and 
manner, a notice of that intention. 

Period of notice 

(2) Where a notice is required to be sent under subsection (1), the secured creditor shall 
not enforce the security in respect of which the notice is required until the expiry of ten 
days after sending that notice, unless the insolvent person consents to an earlier 
enforcement of the security. 

 

Courts of Justice Act, R.S.O. 1990, c C.43 

Injunctions and receivers 

101 (1) In the Superior Court of Justice, an interlocutory injunction or mandatory order 

may be granted or a receiver or receiver and manager may be appointed by an 

interlocutory order, where it appears to a judge of the court to be just or convenient to do 

so.  R.S.O. 1990, c. C.43, s. 101 (1); 1994, c. 12, s. 40; 1996, c. 25, s. 9 (17). 

Terms 

(2) An order under subsection (1) may include such terms as are considered 

just.  R.S.O. 1990, c. C.43, s. 101 (2). 

 



 

 

Condominium Act, 1998, SO 1998, c 19 

Contribution of Owners 

84 (1) Subject to the other provisions of this Act, the owners shall contribute to the 

common expenses in the proportions specified in the declaration. 1998, c. 19, s. 84 (1). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

SCHEDULE “C” 

See attached. 
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SCHEDULE “D” 

See attached. 
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