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Court of Appeal Court File No.: 23-CV-1357 / M54775
Court File No. CV-23-00004031-0000

COURT OF APPEAL FOR ONTARIO

BETWEEN:

PEAKHILL CAPITAL INC.
Applicant (Respondent on Appeal)

-and -

1000093910 ONTARIO INC.
Respondent (Appellant)

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0. 1990 c. C. 43, AS AMENDED

AFFIDAVIT OF AIDEN NELMS

I, AIDEN NELMS, of the City of Toronto, in the Province of Ontario, MAKE OATH AND

SAY:

1. This Affidavit is made in connection with the Debtor’s (as defined below) motion

returnable January 19, 2024 at 10:00 a.m. in the above-noted proceedings.

2. | am an associate at the law firm of Bennett Jones LLP, counsel for KSV Restructuring Inc.
in its capacity as court-appoint receiver and manager (in such capacity, the “Receiver”) of the
Respondent, 1000093910 Ontario Inc. (the “Debtor”), and all the assets, undertakings and
properties of the Debtor. As such, I have personal knowledge of the matters to which | hereinafter
depose in this Affidavit. Where | do not have personal knowledge of the matters set out herein, 1

have stated the source of my information and, in all cases, believe it to be true.

WSLEGAL\074735\00046\36756217v1
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3. Attached as Exhibit “A” to this affidavit is an email exchange between Howard Manis of
Manis Law LLP, Barry Polisuk of Friedman Law Professional Corporation, Sean Zweig and Aiden
Nelms of Bennett Jones LLP, and others, from November 29, 2023 to December 11, 2023.

4. Attached as Exhibit “B” to this affidavit is a letter to Gary M. Caplan of Scalzi Caplan
LLP from Sean Zweig of Bennett Jones LLP dated January 2, 2024.

5. | swear the Affidavit in connection with of the Debtor’s motion and for no other purpose.

SWORN BEFORE ME over
videoconference on this 15th day of
January, 2024. The affiant was located in
the City of Toronto, in the Province of
Ontario and the Commissioner was located
in the City of Toronto, in the Province of
Ontario. This affidavit was commissioned
remotely as a result of COVID-19 and the
declaration was administered in accordance
with Ontario Regulation 431/20.

N N N N N N N N N N

_~~  AIDEN NELMS
A Commissioner for Oaths in and for the
Province of Ontario

Thomas Gray

WSLEGAL\074735\00046\36756217v1
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THIS IS EXHIBIT "A" REFERRED TO IN THE
AFFIDAVIT OF AIDEN NELMS SWORN
THE 15™ DAY OF JANUARY, 2024

e

A Commissioner for‘taking affidavits, etc.
Thomas Gray

WSLEGAL\074735\00046\36756217v1
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From: Howard Manis <hmanis@manislaw.ca>

Sent: Monday, December 11, 2023 10:58 AM

To: Sean Zweig; Aiden Nelms; Barry Polisuk

Cc: Noah Goldstein (ngoldstein@ksvadvisory.com); Ben Luder; Daniel Litsos
Subject: RE: Peakhill and 1000093910 Ontario Inc. [BJ-WSLegal.FID6244094]
Understood!!

Howard F. Manis

MANIS LAW

e Bankruptcy & Insolvency ® Commercial & Civil Litigation ® Corporate Law
(416) 417-7257

hmanis@manislaw.ca

www.ManisLaw.ca

@ 2300 Yonge Street, Suite 1600, Toronto, Ontario, M4P 1E4 Canada

This e-mail and its attachments ("Communication") is solely for the use of the intended recipient(s). It may contain confidential
information, personal information protected under privacy laws, and be subject to solicitor-client privilege and/or attorney—client
privilege. If you are not an intended recipient, any copying, use, disclosure, or distribution of this Communication is prohibited. If you
receive this Communication in error, please notify the sender immediately by reply e-mail, delete the original transmission, and
destroy all copies.

From: Sean Zweig <ZweigS@bennettjones.com>

Sent: Monday, December 11, 2023 9:45 AM

To: Howard Manis <hmanis@manislaw.ca>; Aiden Nelms <NelmsA@bennettjones.com>; Barry Polisuk
<BP@friedmans.ca>

Cc: Noah Goldstein (ngoldstein@ksvadvisory.com) <ngoldstein@ksvadvisory.com>; Ben Luder
<bluder@ksvadvisory.com>; Daniel Litsos <dlitsos@manislaw.ca>

Subject: RE: Peakhill and 1000093910 Ontario Inc. [BJ-WSLegal.FID6244094]

Ok, thanks. In the meantime, given the uncertainty as to what the debtor is going to do, we are continuing to prepare
materials in respect of the stalking horse transaction. Assuming your client is actually going to pay out Peakhill, it should
do so asap to limit the additional costs being incurred by KSV and Bennett Jones.

Sean Zweig

Partner*, Bennett Jones LLP
*Denotes Professional Corporation

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4
T. 416 777 6254 | F. 416 863 1716

BennettlJones.com

¢ Bennett Jones

From: Howard Manis <hmanis@manislaw.ca>
Sent: Monday, December 11, 2023 9:42 AM
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To: Sean Zweig <ZweigS@bennettjones.com>; Aiden Nelms <NelmsA@bennettjones.com>; Barry Polisuk
<BP@friedmans.ca>
Cc: Noah Goldstein (ngoldstein@ksvadvisory.com) <ngoldstein@ksvadvisory.com>; Ben Luder
<bluder@ksvadvisory.com>; Daniel Litsos <dlitsos@manislaw.ca>
Subject: RE: Peakhill and 1000093910 Ontario Inc. [BJ-WSLegal.FID6244094]

| will seek instructions in that regard.

Howard F. Manis

MANIS LAW

e Bankruptcy & Insolvency ® Commercial & Civil Litigation ® Corporate Law
(416) 417-7257

hmanis@manislaw.ca

www.ManisLaw.ca

@2300 Yonge Street, Suite 1600, Toronto, Ontario, M4P 1E4 Canada

This e-mail and its attachments ("Communication") is solely for the use of the intended recipient(s). It may contain confidential
information, personal information protected under privacy laws, and be subject to solicitor-client privilege and/or attorney—client
privilege. If you are not an intended recipient, any copying, use, disclosure, or distribution of this Communication is prohibited. If you
receive this Communication in error, please notify the sender immediately by reply e-mail, delete the original transmission, and
destroy all copies.

From: Sean Zweig <ZweigS@bennettjones.com>

Sent: Monday, December 11, 2023 9:26 AM

To: Howard Manis <hmanis@manislaw.ca>; Aiden Nelms <NelmsA@bennettjones.com>; Barry Polisuk
<BP@friedmans.ca>

Cc: Noah Goldstein (ngoldstein@ksvadvisory.com) <ngoldstein@ksvadvisory.com>; Ben Luder
<bluder@ksvadvisory.com>; Daniel Litsos <dlitsos@manislaw.ca>

Subject: RE: Peakhill and 1000093910 Ontario Inc. [BJ-WSLegal.FID6244094]

Can you please send us the commitment letter?

Sean Zweig

Partner*, Bennett Jones LLP
*Denotes Professional Corporation

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4
T. 416 777 6254 | F. 416 863 1716

BennettlJones.com

c Bennett jones

From: Howard Manis <hmanis@manislaw.ca>

Date: Monday, Dec 11, 2023 at 9:22 AM

To: Sean Zweig <ZweigS@bennettjones.com>, Aiden Nelms <NelmsA@bennettjones.com>, Barry Polisuk <BP@friedmans.ca>
Cc: Noah Goldstein (ngoldstein@ksvadvisory.com) <ngoldstein@ksvadvisory.com>, Ben Luder <bluder@ksvadvisory.com>,
Daniel Litsos <dlitsos@manislaw.ca>

Subject: RE: Peakhill and 1000093910 Ontario Inc. [BJ-WSLegal.FID6244094]

2
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Sean,
We have the payout statement from Peakhill and the Commitment from the new lender.

| will confirm our client’s intentions today and circle back to you.

Howard

Howard F. Manis

MANIS LAW
e Bankruptcy & Insolvency ® Commercial & Civil Litigation ® Corporate Law

(416) 417-7257

hmanis@manislaw.ca

www.Manislaw.ca

@2300 Yonge Street, Suite 1600, Toronto, Ontario, M4P 1E4 Canada

This e-mail and its attachments ("Communication") is solely for the use of the intended recipient(s). It may contain confidential
information, personal information protected under privacy laws, and be subject to solicitor-client privilege and/or attorney—client
privilege. If you are not an intended recipient, any copying, use, disclosure, or distribution of this Communication is prohibited. If you
receive this Communication in error, please notify the sender immediately by reply e-mail, delete the original transmission, and
destroy all copies.

From: Sean Zweig <ZweigS@bennettjones.com>

Sent: Sunday, December 10, 2023 9:30 PM

To: Howard Manis <hmanis@manislaw.ca>; Aiden Nelms <NelmsA@bennettjones.com>; Barry Polisuk
<BP@friedmans.ca>

Cc: Noah Goldstein (ngoldstein@ksvadvisory.com) <ngoldstein@ksvadvisory.com>; Ben Luder
<bluder@ksvadvisory.com>; Daniel Litsos <dlitsos@manislaw.ca>

Subject: RE: Peakhill and 1000093910 Ontario Inc. [BJ-WSLegal.FID6244094]

Howard,

Can we please get an update with respect to your client’s intentions? You have the payout statement from Peakhill now.

Sean Zweig

Partner*, Bennett Jones LLP
*Denotes Professional Corporation

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4
T. 416 777 6254 | F. 416 863 1716

Bennettlones.com

c Bennett jones

From: Howard Manis <hmanis@manislaw.ca>

Sent: Wednesday, December 6, 2023 1:46 PM

To: Aiden Nelms <NelmsA@bennettjones.com>; Barry Polisuk <BP @friedmans.ca>
3
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Cc: Noah Goldstein (ngoldstein@ksvadvisory.com) <ngoldstein@ksvadvisory.com>; Ben Luder
<bluder@ksvadvisory.com>; Sean Zweig <ZweigS@bennettjones.com>; Daniel Litsos <dlitsos@manislaw.ca>; Ravi
Aurora <ravi@aurora-group.ca>
Subject: RE: Peakhill and 1000093910 Ontario Inc. [BJ-WSLegal.FID6244094]

Thanks for the email Aiden.

We are working on finalizing our plans but are awaiting the payout statement from Peakhill. The receipt of this
Statement is urgent.

In any event, we will require the time on December 20 to either seek the discharge of the Receiver or to vary the
Receivership Order as discussed on Monday to allow the Debtor to complete the transaction contemplated by the $31M
APS.

We will provide additional information later today but if you can speed up Peakhill at all that would be most helpful.

Howard

Howard F. Manis

MANIS LAW

® Bankruptcy & Insolvency ® Commercial & Civil Litigation » Corporate Law
(416) 417-7257

hmanis@manislaw.ca

www.ManisLaw.ca

@ 2300 Yonge Street, Suite 1600, Toronto, Ontario, M4P 1E4 Canada

This e-mail and its attachments ("Communication") is solely for the use of the intended recipient(s). It may contain confidential
information, personal information protected under privacy laws, and be subject to solicitor-client privilege and/or attorney—client
privilege. If you are not an intended recipient, any copying, use, disclosure, or distribution of this Communication is prohibited. If you
receive this Communication in error, please notify the sender immediately by reply e-mail, delete the original transmission, and
destroy all copies.

From: Aiden Nelms <NelmsA@bennettjones.com>

Sent: Wednesday, December 6, 2023 1:29 PM

To: Howard Manis <hmanis@manislaw.ca>; Barry Polisuk <BP@friedmans.ca>

Cc: Noah Goldstein (ngoldstein@ksvadvisory.com) <ngoldstein@ksvadvisory.com>; Ben Luder
<bluder@ksvadvisory.com>; Sean Zweig <ZweigS@bennettjones.com>

Subject: RE: Peakhill and 1000093910 Ontario Inc. [BJ-WSLegal.FID6244094]

Howard/Barry,

Can you please let us know by the end of the day what the plan is and if part of that plan is in fact to pay out Peakhill?
We will of course need to see a Term Sheet evidencing your clients ability to facilitate same.

We are willing to work cooperatively and consensually but, as you know, we have Court time booked on December 20
and absent an alternative plan we intend to finalize our materials for the relief previewed for you earlier this week.

Best,
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Aiden Nelms
Associate, Bennett Jones LLP
3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4

T. 416 777 4642 | F. 416 863 1716 | M. 416 671 3090

Bennettlones.com

c Bennett jones

From: Howard Manis <hmanis@manislaw.ca>

Sent: Wednesday, December 6, 2023 6:19 AM

To: Sean Zweig <ZweigS@bennettjones.com>

Cc: Barry Polisuk <BP @friedmans.ca>; Aiden Nelms <NelmsA@bennettjones.com>; Noah Goldstein
(ngoldstein@ksvadvisory.com) <ngoldstein @ksvadvisory.com>

Subject: Re: Peakhill and 1000093910 Ontario Inc.

The plan would be to deal with Peakhill and bring a motion to seek the discharge of the Receiver

Sent from my iPhone

On Dec 5, 2023, at 10:35 PM, Sean Zweig <ZweigS@bennettjones.com> wrote:

Barry,
You should reach out to Dom Michaud to get that. He acts for Peakhill.

As an aside, we will be interested to understand your client’s intentions if it can take out Peakhill. As
Howard will tell you, paying out Peakhill does not automatically end the receivership.

Sean Zweig

Partner*, Bennett Jones LLP
*Denotes Professional Corporation

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4
T. 416 777 6254 | F. 416 863 1716

Bennettlones.co
m

<image001.png>

From: Barry Polisuk <BP@friedmans.ca>

Sent: Tuesday, December 5, 2023 9:52 PM

To: Sean Zweig <ZweigS@bennettjones.com>; Howard Manis <hmanis@manislaw.ca>
Cc: Aiden Nelms <NelmsA@bennettjones.com>

Subject: Re: Peakhill and 1000093910 Ontario Inc.

Sean, we may be in a position to payout Peakhill. Can you please provide us with a discharge statement.
Thank you, Barry
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From: Sean Zweig <ZweigS@bennettjones.com>

Sent: Tuesday, December 5, 2023 5:40:48 PM

To: Howard Manis <hmanis@manislaw.ca>; Barry Polisuk <BP@friedmans.ca>
Cc: Aiden Nelms <NelmsA@bennettjones.com>

Subject: RE: Peakhill and 1000093910 Ontario Inc.

Advised by who? I’'m not aware of the $31M APS being terminated.

Sean Zweig

Partner*, Bennett Jones LLP
*Denotes Professional Corporation

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4
T. 416 777 6254 | F. 416 863 1716

Bennettlones.co
m

<image001.png>

From: Howard Manis <hmanis@manislaw.ca>

Sent: Tuesday, December 5, 2023 5:39 PM

To: Sean Zweig <ZweigS@bennettjones.com>; Barry Polisuk <BP@friedmans.ca>
Cc: Aiden Nelms <NelmsA@bennettjones.com>

Subject: RE: Peakhill and 1000093910 Ontario Inc.

Please confirm that the Receiver has not terminated the $31M APS as you stated yesterday as | was
advised otherwise this afternoon

<image008.png>

This e-mail and its attachments ("Communication") is solely for the use of the intended recipient(s). It may contain
confidential information, personal information protected under privacy laws, and be subject to solicitor-client
privilege and/or attorney—client privilege. If you are not an intended recipient, any copying, use, disclosure, or
distribution of this Communication is prohibited. If you receive this Communication in error, please notify the
sender immediately by reply e-mail, delete the original transmission, and destroy all copies.

From: Sean Zweig <ZweigS@bennettjones.com>

Sent: Tuesday, December 5, 2023 5:38 PM

To: Howard Manis <hmanis@manislaw.ca>; Barry Polisuk <BP@friedmans.ca>
Cc: Aiden Nelms <NelmsA@bennettjones.com>

Subject: RE: Peakhill and 1000093910 Ontario Inc.

Ok, thanks. Before 11:30am tomorrow would be greatly appreciated. We are speaking with the Receiver
at that time.

Sean Zweig

Partner*, Bennett Jones LLP
*Denotes Professional Corporation

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4
T. 416 777 6254 | F. 416 863 1716
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Bennettlones.co
m

<image001.png>

From: Howard Manis <hmanis@manislaw.ca>

Sent: Tuesday, December 5, 2023 5:34 PM

To: Barry Polisuk <BP@friedmans.ca>; Sean Zweig <ZweigS@bennettjones.com>
Cc: Aiden Nelms <NelmsA@bennettjones.com>

Subject: RE: Peakhill and 1000093910 Ontario Inc.

Sean,

As to our discussion of yesterday, | have had several discussions today with various parties and | will get
back to you tomorrow.

Howard

<image009.png>

This e-mail and its attachments ("Communication") is solely for the use of the intended recipient(s). It may contain
confidential information, personal information protected under privacy laws, and be subject to solicitor-client
privilege and/or attorney—client privilege. If you are not an intended recipient, any copying, use, disclosure, or
distribution of this Communication is prohibited. If you receive this Communication in error, please notify the
sender immediately by reply e-mail, delete the original transmission, and destroy all copies.

From: Barry Polisuk <BP@friedmans.ca>

Sent: Tuesday, December 5, 2023 5:32 PM

To: Sean Zweig <ZweigS@bennettjones.com>; Howard Manis <hmanis@manislaw.ca>
Cc: Aiden Nelms <NelmsA@bennettjones.com>

Subject: Re: Peakhill and 1000093910 Ontario Inc.

Sean, I'm discussing the claim with the clients. I’'m advised that it’s without merit but I’'m waiting for
documentation. | will get back to you in the next day or so. Thanks, Barry

<image004.jpg>

From: Sean Zweig <ZweigS@bennettjones.com>

Sent: Tuesday, December 5, 2023 4:10:42 PM

To: Howard Manis <hmanis@manislaw.ca>

Cc: Barry Polisuk <BP @friedmans.ca>; Aiden Nelms <NelmsA@bennettjones.com>
Subject: RE: Peakhill and 1000093910 Ontario Inc.

Howard,

Any update further to our call yesterday? | know you were hoping to get back to us yesterday.

Sean Zweig

Partner*, Bennett Jones LLP
*Denotes Professional Corporation



3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4
T. 416 777 6254 | F. 416 863 1716

Bennettlones.co
m

<image001.png>

From: Sean Zweig

Sent: Wednesday, November 29, 2023 5:42 PM

To: Sean Zweig; Howard Manis

Cc: Barry Polisuk; Aiden Nelms

Subject: Peakhill and 1000093910 Ontario Inc.

When: Monday, December 4, 2023 11:00 AM-11:30 AM (UTC-05:00) Eastern Time (US & Canada).
Where: Microsoft Teams Meeting

Microsoft Teams meeting

Join on your computer, mobile app or room device
Click here to join the meeting

Meeting ID: 289 007 664 986

Passcode: mnT5Lc
Download Teams | Join on the web

Join with a video conferencing device

bennettjones@m.webex.com

Video Conference ID: 111 848 608 0
Alternate VTC instructions

Or call in (audio only)
+1647-498-9015,,783463969# Canada, Toronto
(833) 780-1773,,783463969# Canada (Toll-free)

Phone Conference ID: 783 463 969#
Find a local number | Reset PIN

Learn More | Meeting options

From: Howard Manis <hmanis@manislaw.ca>
Sent: Wednesday, November 29, 2023 5:39 PM
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To: Sean Zweig <ZweigS@bennettjones.com>

Cc: Barry Polisuk <BP@friedmans.ca>
Subject: RE: Peakhill and 1000093910 Ontario Inc.

Monday at 11 am works for me

<image010.png>

This e-mail and its attachments ("Communication") is solely for the use of the intended recipient(s). It may contain
confidential information, personal information protected under privacy laws, and be subject to solicitor-client
privilege and/or attorney—client privilege. If you are not an intended recipient, any copying, use, disclosure, or
distribution of this Communication is prohibited. If you receive this Communication in error, please notify the
sender immediately by reply e-mail, delete the original transmission, and destroy all copies.

From: Sean Zweig <ZweigS@bennettjones.com>
Sent: Wednesday, November 29, 2023 5:26 PM
To: Howard Manis <hmanis@manislaw.ca>

Cc: Barry Polisuk <BP @friedmans.ca>

Subject: RE: Peakhill and 1000093910 Ontario Inc.

Sometime Monday morning between 9:30am and noon works for me.

Sean Zweig

Partner*, Bennett Jones LLP
*Denotes Professional Corporation

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4
T.416 777 6254 | F. 416 863 1716

Bennettlones.co
m

<image001.png>

From: Howard Manis <hmanis@manislaw.ca>
Sent: Wednesday, November 29, 2023 4:22 PM
To: Sean Zweig <ZweigS@bennettjones.com>

Cc: Barry Polisuk <BP@friedmans.ca>

Subject: RE: Peakhill and 1000093910 Ontario Inc.

Enjoy your travels.

| will do my best to make myself available so let me know your preferred times as | don’t want to press
you first thing as soon as you are back

<image011.png>

This e-mail and its attachments ("Communication") is solely for the use of the intended recipient(s). It may contain
confidential information, personal information protected under privacy laws, and be subject to solicitor-client
privilege and/or attorney—client privilege. If you are not an intended recipient, any copying, use, disclosure, or
distribution of this Communication is prohibited. If you receive this Communication in error, please notify the
sender immediately by reply e-mail, delete the original transmission, and destroy all copies.
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From: Sean Zweig <ZweigS@bennettjones.com>
Sent: Wednesday, November 29, 2023 4:15 PM
To: Howard Manis <hmanis@manislaw.ca>

Cc: Barry Polisuk <BP @friedmans.ca>

Subject: RE: Peakhill and 1000093910 Ontario Inc.

Howard,
Nice to hear from you. Hope all is well with you too.
| am travelling through the rest of the week. Please let me know your availability early next week.

Thanks

Sean Zweig

Partner*, Bennett Jones LLP
*Denotes Professional Corporation

3400 One First Canadian Place, P.O. Box 130, Toronto, ON, M5X 1A4
T. 416 777 6254 | F. 416 863 1716

Bennettlones.co
m

<image001.png>

From: Howard Manis <hmanis@manislaw.ca>

Sent: Wednesday, November 29, 2023 3:20 PM

To: Sean Zweig <ZweigS@bennettjones.com>

Cc: Ravi Aurora <ravi@aurora-group.ca>; Barry Polisuk <BP@friedmans.ca>
Subject: Peakhill and 1000093910 Ontario Inc.

Sean,
Hope all is well.
| have been retained as counsel for the Respondent.

Please let me know when we can have a discussion about this matter as | understand that certain
matters are pressing.

| await hearing from you.

Howard

<image012.png>

This e-mail and its attachments ("Communication") is solely for the use of the intended recipient(s). It may contain
confidential information, personal information protected under privacy laws, and be subject to solicitor-client
privilege and/or attorney—client privilege. If you are not an intended recipient, any copying, use, disclosure, or
distribution of this Communication is prohibited. If you receive this Communication in error, please notify the
sender immediately by reply e-mail, delete the original transmission, and destroy all copies.
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The contents of this message may contain confidential and/or privileged subject matter. If this message
has been received in error, please contact the sender and delete all copies. If you do not wish to receive
future commercial electronic messages from Bennett Jones, you can unsubscribe at the following link:
http://www.bennettjones.com/unsubscribe

The contents of this message may contain confidential and/or privileged subject matter. If this message
has been received in error, please contact the sender and delete all copies. If you do not wish to receive
future commercial electronic messages from Bennett Jones, you can unsubscribe at the following link:
http://www.bennettjones.com/unsubscribe

The contents of this message may contain confidential and/or privileged subject matter. If this message
has been received in error, please contact the sender and delete all copies. If you do not wish to receive
future commercial electronic messages from Bennett Jones, you can unsubscribe at the following link:
http://www.bennettjones.com/unsubscribe

The contents of this message may contain confidential and/or privileged subject matter. If this message
has been received in error, please contact the sender and delete all copies. If you do not wish to receive
future commercial electronic messages from Bennett Jones, you can unsubscribe at the following link:
http://www.bennettjones.com/unsubscribe

The contents of this message may contain confidential and/or privileged subject matter. If this message
has been received in error, please contact the sender and delete all copies. If you do not wish to receive
future commercial electronic messages from Bennett Jones, you can unsubscribe at the following link:
http://www.bennettjones.com/unsubscribe

The contents of this message may contain confidential and/or privileged subject matter. If this message
has been received in error, please contact the sender and delete all copies. If you do not wish to receive
future commercial electronic messages from Bennett Jones, you can unsubscribe at the following link:
http://www.bennettjones.com/unsubscribe

The contents of this message may contain confidential and/or privileged subject matter. If this message has been
received in error, please contact the sender and delete all copies. If you do not wish to receive future commercial
electronic messages from Bennett Jones, you can unsubscribe at the following link:
http://www.bennettjones.com/unsubscribe

The contents of this message may contain confidential and/or privileged subject matter. If this message has been
received in error, please contact the sender and delete all copies. If you do not wish to receive future commercial
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Bennett Jones LLP
3400 One First Canadian Place, PO Box 130

i . Be n n ett J 0 n es Toronto, Ontario, Canada M5X 1A4

Tel: 416.863.1200 Fax:416.863.1716

Sean H. Zweig

Partner

Direct Line: 416.777.6254

e-mail: zweigs@bennettjones.com

January 2, 2024

DELIVERED VIA EMAIL

Scalzi Caplan LLP
20 Caldri Road, Unit 2
Vaughan, Ontario
L4K 4N8

Attention: Gary M. Caplan

Dear Sir:

Re:  Peakhill Capital Inc. v 1000093910 Ontario Inc. (the “Debtor”) (Court File No. CV-
00004031-0000)

As you know, we are counsel to KSV Restructuring Inc. (“KSV”) in its capacity as court-appointed
receiver (in such capacity, the “Receiver”) in connection with the above captioned proceedings.
We write to you in response to your correspondence dated December 28, 2023 (the “December
28 Letter”) which enclosed, among other things, the Debtor’s purported Notice of Appeal (the
“Notice of Appeal”) in respect of the reasons and Order of the Honourable Madam Justice Vallee
dated December 20, 2023 (the “Order”). Terms used but not otherwise defined herein have the
meaning ascribed to them in the Order. A copy of the Order is enclosed with this letter for ease of
reference.

On September 13, 2023, the Ontario Superior Court of Justice (the “Court”) granted an order (the
“Receivership Order”) pursuant to subsection 243(1) of the Bankruptcy and Insolvency Act,
R.S.C., 1985, c. B-3, as amended (the “BIA”) and section 101 of the Ontario Courts of Justice Act,
R.S.0. 1990, c. C.43, as amended, which, among other things, appointed KSV as the Receiver
over the Debtor, without security, and all of the Property, including the property municipally
known as 20 Regina Road, Vaughan, Ontario. The Receivership Order and the Receiver’s
appointment became effective on October 2, 2023.

The Notice of Appeal provides that the basis for the Debtor’s appeal of the Order is subsection
193(c) of the BIA. Further, the December 28 Letter advises that it is the Debtor’s view that the
Order is stayed, presumably pursuant to Section 195 of the BIA, pending the hearing of the appeal.
The Receiver respectfully disagrees with the Debtor’s position. As has been confirmed on multiple
occasions by this Country's appellate courts: (i) this appeal is not properly brought within the ambit
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of subsection 193(c); (ii) any appeal of the Order requires leave in accordance with subsection
193(e) of the BIA; and (iii) the Order is not stayed pursuant to Section 195 of the BIA.

Section 193 of the BIA provides as follows:
Court of Appeal

193 Unless otherwise expressly provided, an appeal lies to the Court of Appeal from any
order or decision of a judge of the court in the following cases:

(a) if the point at issue involves future rights;

(b) if the order or decision is likely to affect other cases of a similar nature in the
bankruptcy proceedings;

(c) if the property involved in the appeal exceeds in value ten thousand dollars;
(d) from the grant of or refusal to grant a discharge if the aggregate unpaid claims
of creditors exceed five hundred dollars; and

(e) in any other case by leave of a judge of the Court of Appeal.

The Ontario Court of Appeal (the “ONCA”) advocates for a restrictive interpretation of subsection
193(c) based on the economic impact of the order. In Hillmount Capital Inc. v. Pizale, 2021 ONCA
364 (“Hillmount”), the ONCA, referencing its decision in 2403177 Ontario Inc. v. Bending Lake
Iron Group Ltd., 2016 ONCA 225, reiterated that the case law holds that there are three types of
orders that do not fall within the ambit of subsection 193(c): (i) an order that does not result in a
loss or does not “directly involve” property exceeding $10,000 in value; (ii) an order that does not
bring into play the value of the debtor’s property; or (iii) an order that is procedural in nature. The
ONCA in Hillmount concluded that:

“[w]hile the cases under s. 193(c) have explained the interpretative task using differing
language (as is to be expected in a body of jurisprudence under a national statute), at their
core the cases share common ground in attempting to discern the operative effect of the
order sought to be appealed: does the order result in a loss or gain, or put in jeopardy
value of property, in excess of $10,000”. [emphasis added]

The Saskatchewan Court of Appeal (the “SKCA”) decision in Re Harmon International Industries
Inc., 2020 SKCA 95 (“Harmon”) dealt with a subsection 193(c) appeal in respect of a sale process
order — a situation which is analogous to the Notice of Appeal in respect of the Order. In Harmon,
the debtor sought to appeal a sale process order which, among other things, authorized the receiver
to enter into two listing agreements to effect a sale of the debtor’s assets and also set a listing price.
In its decision, the SKCA noted that: “[w]hat the Court has before it is an Order that authorizes a
list price of $3.8 million for the Millar Avenue Building. It does not propose a sale price of $3.8
million. All that the Order does is establish a process for the sale of the property. Any proposed
sale must still be confirmed”. The SKCA goes on to conclude that:

“At this point, the claim of loss is without any foundation at all. It is, as such, entirely
speculative. It assumes that the listing agent will not market the property to its fullest

* Bennett Jones
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potential or that the receiver will place an improvident sale before the Court of Queen’s
Bench to be confirmed and the Court will confirm it. It is possible that Harmon will apply
to Elson J. under s. 185(7) of the BIA or wait until it is determined that the property is
proposed to be sold for less than what Harmon believes it is worth and place the Brunsdon
Appraisal before Elson J. at that time. It is also possible that Harmon will obtain other
financing so as to permit it to buy the property at the list price or the property will sell for
an amount acceptable to Harmon. In my view, the Order does not directly have an impact
on the proprietary or monetary interests of Harmon or crystallize any loss at this time. It
concerns a matter of procedure only. It is merely an order as to manner of sale, as was
the case in Dominion Foundry Co. (Re) (1965), 1965 CanLlIl 596 (MB CA), 52 DLR (2d)
79 (Man CA). No value is in jeopardy, and no party can claim a loss as a result. In my
view, the property involved in the proposed appeal does not exceed in value $10,000 as
those words are used in s. 193(c) of the BIA. Thus, | conclude it was necessary for
Harmon to apply for leave to appeal ”. [emphasis added]

The Order, among other things: (i) approved the Bidding Procedures and authorized the Receiver
and its advisors to carry out the Bidding Procedures; and (ii) authorized and empowered the
Receiver to, nunc pro tunc, enter into the Stalking Horse APS for the sole purpose of it acting as
the stalking horse bid. The Order is explicit that nothing therein approves the sale and vesting of
the Purchased Assets to the Stalking Horse Purchaser and that any sale and vesting of such assets
is to be considered by the Court on a subsequent motion.

Similar to the sale process order in Harmon, the Order does not directly have an impact on the
propriety or monetary interests of the Debtor — it concerns a matter of procedure only as it seeks
to establish a process for the sale of the Purchased Assets. With no value in jeopardy, no party can
claim a loss and, as a result, the proposed appeal contemplated in the Notice of Appeal does not
exceed $10,000 in value. Moreover, it is clear from the jurisprudence that the Order is purely one
that is procedural in nature and is therefore outside of the scope of subsection 193(c) of the BIA.

As a result, any appeal of the Order must be based in subsection 193(e) of the BIA which requires
leave and, as a result, the Order is not stayed pursuant to Section 195 of the BIA.

This letter sets out a summary of the relevant jurisprudence and Receiver's position only. Nothing
in this letter shall constitute or be deemed to be a waiver by the Receiver and the Receiver
specifically reserves all of its rights and remedies at law or in equity.

For clarity, the Receiver intends to proceed with the sale process contemplated by the Order unless
and until the Debtor obtains leave of the ONCA and a stay of the Order.

* Bennett Jones
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Yours truly,

BENNETT JONES LLP

-

Sean H. Zweig

cc: the Service List in the proceedings bearing Court File No. CVV-00004031-0000
encl: the Order of the Honourable Madam Justice Vallee dated December 20, 2023
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g @ ?:({g Court File No. CV-23-00004031-0000
%’%ﬁs\\f§ ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE ) WEDNESDAY, THE 20
JUSTICE VALLEE ; DAY OF DECEMBER, 2023
PEAKHILL CAPITAL INC.
Applicant
- and -
1000093910 ONTARIO INC.
Respondent

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, ¢. B-3, AS AMENDED, AND
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0. 1990, c. C.43, AS AMENDED

ORDER
(Bidding Procedures and
Stalking Horse APS Approval)

THIS MOTION, made by KSV Restructuring Inc. in its capacity as Court-appointed
receiver and manger (in such capacity, the “Receiver”), without security, over the Respondent,
1000093910 Ontario Inc. (the “Debtor™), and all of the assets, undertakings and properties of the
Debtor, including the property municipally known as 20 Regina Road, Vaughan, Ontario (the
“Property”), for an order, among other things: (i) abridging the time for service of the Notice of
Motion and Motion Record herein, if necessary, and validating service thereof; (i1) approving the
bidding procedures substantially in the form attached as Schedule “A” hereto (the “Bidding
Procedures™); and (iii) approving the Stalking Horse APS (as defined below) for the purpose of
acting as stalking horse bidder, was heard this day by videoconference due to the COVID-19

pandemic.

ON READING the Notice of Motion of the Receiver, the First Report of the Receiver
dated December 13, 2023 (the “Report”), filed, and on hearing the submissions of counsel for the

Receiver and counsel for those other parties appearing as indicated by the counsel sheet, no one
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else appearing although properly served, as appears from the affidavit of Aiden Nelms, sworn and

filed:
SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time for service of the Notice of Motion and Motion
Record in respect of this Motion is hereby abridged and validated so that this Motion is properly

returnable today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that all capitalized terms used in this Order and not otherwise
defined shall have the meanings ascribed to them in the Report, the Bidding Procedures or the
Stalking Horse APS, as applicable.

BIDDING PROCEDURES

3. THIS COURT ORDERS that the Bidding Procedures (subject to any amendments thereto

that may be made in accordance therewith) are hereby approved.

4. THIS COURT ORDERS that the Receiver and its advisors are hereby authorized and
directed to carry out the Bidding Procedures and to take such steps and execute such

documentation as may be necessary or incidental to the Bidding Procedures.

5. THIS COURT ORDERS that the Receiver and its affiliates, partners, directors,
employees, advisors, agents and controlling persons shall have no liability with respect to any and
all losses, claims, damages or liability of any nature or kind to any person in connection with or as
aresult of the Bidding Procedures, except to the extent of such losses, claims, damages or liabilities
resulting from the gross negligence or willful misconduct of the Receiver in performing its

obligations under the Bidding Procedures (as determined by this Court).

6. THIS COURT ORDERS that, in carrying out the Bidding Procedures, the Receiver shall
have all of the benefits and protections granted to it under the Bankruptcy and Insolvency Act.
R.S.C. 1985, c. B-3, as amended, the Order (Appointing Receiver) dated September 13, 2023 and
any other Order of this Court in the within proceeding.

7. THIS COURT ORDERS that the Receiver is hereby authorized and empowered to enter
into the Listing Agreement in the form attached as Appendix “H” to the Report which, among
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other things, engages Jones Lang LaSalle Real Estate Services, Inc. to act as the listing agent to

market and sell the Real Property in accordance with the Bidding Procedures.
STALKING HORSE APS

8. THIS COURT ORDERS that the Receiver is hereby authorized and empowered, nunc
pro tunc, to enter into the Agreement of Purchase and Sale dated as of November 13, 2023 (the
“Stalking Horse APS”) among the Receiver and 2557004 Ontario Inc. (the “Stalking Horse
Purchaser”) in the form attached as Appendix “F” to the Report with such minor amendments as
may be acceptable to each of the parties thereto; provided that nothing herein approves the sale
and the vesting of the Purchased Assets to the Stalking Horse Purchaser pursuant to the Stalking
Horse APS and that the approval of the sale and vesting of such assets shall be considered by this
Court on a subsequent motion made to this Court following completion of the sale process pursuant

to the terms of the Bidding Procedures if the Stalking Horse Bidder is the Successful Bidder.
EXPENSE REIMBURSEMENT AND BREAK FEE

9. THIS COURT ORDERS that the Expense Reimbursement and Break Fee are hereby
approved and the Receiver is hereby authorized and directed to pay the Expense Reimbursement
and Break Fee to the Stalking Horse Purchaser (or as it may direct) in the manner and
circumstances described in the Bidding Procedures out of the proceeds from and upon completion

of any Successful Bid with any party other than the Stalking Horse Purchaser.
GENERAL

10. THIS COURT ORDERS that the Report and the activities of the Receiver referred to
therein be and are hereby approved; provided, however, that only the Receiver, in its personal
capacity and only with respect to its own liability, shall be entitled to rely upon or utilize in any

way such approval.

11. THIS COURT ORDERS that this Order shall have full force and-effect in all provinces

and territories in Canada.
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12. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for
advice and directions in the discharge of its powers and duties hereunder or under the Bidding

Procedures.

13. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States, to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.
All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Receiver, as an officer of this Court, as
may be necessary or desirable to give effect to this Order, or to assist the Receiver and its agents

in carrying out the terms of this Order.

14. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,

for the recognition of this Order and for assistance in carrying out the terms of this Order.

bl
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BIDDING PROCEDURES
Introduction

On September 13, 2023, the Superior Court of Justice (the “Court”) made an order (the
“Receivership Order”) appointing KSV Restructuring Inc. (“KSV”) as receiver and manager
(KSV, in such capacity, the “Receiver”) of 1000093910 Ontario Inc. (the “Debtor”), and all of
the assets, undertakings and properties of the Debtor, including the land known as 20 Regina Road,
Vaughan, Ontario, together with all buildings, improvements and structures thereon and the
fixtures affixed thereto, as well as all plans, designs and specifications in connection therewith (the
“Property”).

The Receiver intends to bring a motion before the Court for an order (the “Bidding Procedures
Order”), and such motion the (“Bidding Procedures Approval Motion), among other things,
approving: (i) the agreement of purchase and sale (the “Stalking Horse Bid”) made as of
November 13, 2023, between the Receiver and 2557904 Ontario Inc. (the “Stalking Horse
Bidder”) pursuant to which the Stalking Horse Bidder has agreed to purchase the Property; (ii)
the payment of a Break Fee and Expense Reimbursement (each as defined below) by the
Receiver to the Stalking Horse Bidder in accordance with the provisions of the Stalking Horse
Bid; and (iii) the procedures as described in this document (the “Bidding Procedures™).

This document contains the Bidding Procedures to be followed by the Receiver in connection with
the sale (the “Sale”) of the Property. The Receiver will conduct the Bidding Procedures in
accordance with the Bidding Procedures Order. All amounts specified herein are in Canadian
dollars.

Assets to Be Sold
The Receiver is offering for sale all the Debtor’s right, title and interest in and to the Property.
The Bidding Procedures

The Bidding Procedures Order approves the retention of Jones Lang LaSalle Real Estate
Services, Inc. (the “Broker”) to act as real estate broker and listing agent for the Property,
and the entry into a retention agreement with the Broker by the Receiver, among other things.

Interested parties may be provided by the Receiver with such access to due diligence materials and
information relating to the Property as the Receiver deems appropriate in its reasonable business
judgment. In the Receiver’s sole discretion, this may include the provision of access to an
electronic data room of due diligence information. The Receiver shall require interested parties to
execute a form of non-disclosure agreement in form and substance satisfactory to the Receiver
prior to the provision of any such access.

The Receiver shall have the right to adopt such other rules for the Bidding Procedures (including
rules that may depart from those set forth herein) that in its reasonable business judgment will
better promote the goals of the Bidding Procedures and/or achieving a Sale. The Receiver may
seek Court approval of an amendment to the Bid Procedures that it considers material. The
extension of any deadline by up to two weeks shall not be considered material.
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Bid Deadline

An interested party that desires to make a bid shall deliver written copies of its bid (including the
Required Bid Terms and Materials) to the Broker, with a copy to the Receiver, by 5:00 p.m.
(Toronto time) on the date that is one month after the Court approves the Bidding Procedures or
the following business day (the “Bid Deadline”).

Bid Requirements

All bids (other than the Stalking Horse Bid) must include, unless such requirement is waived by
the Receiver in its sole discretion, the following:

(1) A base cash purchase price equal to or greater than $24,555,000, which is the
amount of the Stalking Horse Bid plus $300,000, being a break fee of $200,000
(the “Break Fee”), an expense reimbursement of up to $50,000 (the “Expense
Reimbursement”) and $50,000;

(1)) A provision stating that the bidder’s offer is irrevocably open for acceptance until
the first business day after the Property has been sold pursuant to the closing of the
Sale that is approved by the Court pursuant to the Sale Approval Order (as defined
below);

(iii))  Disclosure of the identity of each entity (including its ultimate shareholders and/or
sponsors) that will be bidding for the Property or otherwise participating in such
bid and the complete terms of any such participation;

(iv)  Written evidence of a firm, irrevocable commitment for financing or other evidence
of an ability to consummate the proposed transaction comprising such bid, that will
allow the Receiver to make a determination as to the bidder’s financial and other
capabilities to consummate the proposed transaction;

(V) Written evidence, in form and substance reasonably satisfactory to the Receiver, of
authorization and approval from the bidder’s board of directors (or comparable
governing body) with respect to the submission, execution, delivery and closing of
the transaction contemplated by the bid;

(vi)  An acknowledgment and representations of the bidder that: (A) it has had an
opportunity to conduct any and all due diligence regarding the Property prior to
making its bid; (B) it has relied solely upon its own independent review,
investigation and/or inspection of the Property (including, without limitation, any
documents in connection therewith) in making its bid; and (C) it did not rely upon
any written or oral statements, representations, warranties, or guarantees
whatsoever, whether express, implied, statutory or otherwise, regarding the
Property or the completeness of any information provided in connection therewith,
except as expressly stated in the definitive transaction agreement(s) executed by the
Receiver and approved by the Court;
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(vil)  An executed copy of a proposed purchase agreement and a redline of the bidder’s
proposed purchase agreement reflecting any variations from the Stalking Horse
Bid; and

(viii) A cash deposit in the amount of 10% of the purchase price in the form of a wire
transfer, certified cheque or such other form acceptable to the Receiver (the “Bid
Deposit™), which shall be held by the Receiver in an escrow account (the “Escrow
Account”). Funds shall be disbursed from the Escrow Account only as follows: (i)
if the Qualified Bidder is the Successful Bidder, its Bid Deposit will be applied
without interest to the purchase price payable by it under its bid on the closing
thereof or as otherwise provided for in the purchase agreement; and (ii) if the
Qualified Bidder is not the Successful Bidder, then its Bid Deposit shall be returned
without interest to it forthwith following the expiration of its offer;

provided, however, that a bid shall not be subject to further due diligence, financing, bid
protections, expense reimbursement, third party approvals or any other conditions or conditions
precedent except those that are customary in a transaction of this nature (collectively, the
“Required Bid Terms and Materials™).

A bid received from a bidder that includes all of the Required Bid Terms and Materials and is
received by the Bid Deadline is a “Qualified Bid”, and such bidder is a “Qualified Bidder”.
Notwithstanding the bid requirements detailed above, the Stalking Horse Bid shall be deemed a
Qualified Bid and the Stalking Horse Bidder shall be deemed a Qualified Bidder.

The Receiver may waive strict compliance with the Bid Deadline or any one or more of the
Required Bid Terms and Materials and deem such non-compliant bid to be a Qualified Bid,
provided that doing so shall not constitute a waiver by the Receiver of the Bid Deadline or the
Required Bid Terms and Materials or an obligation on the part of the Receiver to designate any
other bid as a Qualified Bid. At any time during the Bidding Procedures, the Receiver may, in its
reasonable business judgment, eliminate an interested party, a bidder or a Qualified Bidder (other
than the Stalking Horse Bidder) from the Bidding Procedures, in which case such party will no
longer be an interested party, bidder or a Qualified Bidder for the purposes of the Bidding
Procedures.

Credit Bids

No person shall be permitted to credit bid the indebtedness owed to them by the corporation in
connection with the making of a Qualified Bid or in the conduct of the Auction.

“As Is, Where Is, With All Faults”

The sale of the Property shall be on an “as is, where is” and “with all faults™ basis and without
representations, warranties, or guarantees, express, implied or statutory, written or oral, of any
kind, nature, or description by the Receiver or its agents, counsel, representatives, partners or
employees, or any of the other parties participating in the procedures outlined in these Bidding
Procedures, except as may otherwise be provided in a definitive purchase agreement with the
Receiver. Any party (including, without limitation, a Qualified Bidder) shall be deemed to
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acknowledge and represent that it has had an opportunity to conduct any and all due diligence
regarding the Property prior to making its bid, that it has relied solely upon its own independent
review, investigation and/or inspection of any documents and/or the Property in making its bid,
and that it did not rely upon any written or oral statements, representations, warranties, or
guarantees, express, implied, statutory or otherwise, regarding the Property, or the completeness
of any information provided in connection therewith or the Auction, except as expressly stated in
these Bidding Procedures or as set forth in a definitive purchase agreement with the Receiver.

Free of Any and All Liens

Except as otherwise provided in the Stalking Horse Bid or another Successful Bidder’s purchase
agreement, all of the Debtor’s right, title and interest in and to the Property shall be sold free and
clear of all liens and encumbrances pursuant to the Sale Approval Order except for Permitted
Encumbrances (as defined in the Stalking Horse Bid).

Selection of Successful Bidder

If one or more Qualified Bids is received by the Bid Deadline or so designated by the Receiver,
all such Qualified Bidders shall proceed to an auction with the Stalking Horse Bidder (an
“Auction”), which shall proceed according to the Auction Procedures set out in Schedule “A”
hereto (the “Auction Procedures™) to identify the Successful Bidder. In such event, the Receiver
shall determine, in its reasonable business judgment, which Qualified Bid is the highest and/or
best bid (the “Lead Bid”). In determining the Lead Bid, the Receiver may consider, without
limitation: (i) the amount and nature of the consideration; (ii) the proposed assumption of any
liabilities and the related implied impact on recoveries for creditors; (iii) the Receiver’s assessment
of the certainty of the Qualified Bidder to close the proposed transaction; (iv) the likelihood, extent
and impact of any potential delays in closing; and (v) the net economic effect of any changes from
the Stalking Horse Bid; and (vi) such other considerations as the Receiver deems relevant in its
reasonable business judgment.

If no Qualified Bid is submitted by the Bid Deadline or all Qualified Bids that have been submitted
have been withdrawn prior to the Bid Deadline, then the Stalking Horse Bid shall be the Successful
Bid, and the Stalking Horse Bidder shall be the Successful Bidder.

The “Successful Bid” will be either (i) the Stalking Horse Bid if no Qualified Bid is received by
the Bid Deadline or so designated by the Receiver; (i1) in the event of an Auction, the highest and
best bid as determined by the Receiver at the Auction; or (iii) a bid that is so designated by the
Receiver in the event that the closing of the Sale that is approved by the Court pursuant to the Sale
Approval Order (as defined below) does not occur by the required date pursuant to the Successful
Bid (or such date that may otherwise be mutually agreed upon between the Receiver and the
Successful Bidder). The party that submitted the Successful Bid is referred to herein as the
“Successful Bidder”.

Break Fee and Expense Reimbursement

To provide an incentive and to compensate the Stalking Horse Bidder for performing the
substantial due diligence and incurring the expenses necessary in entering into the Stalking Horse
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Bid with the knowledge and risk that arises from participating in the sale and subsequent bidding
process, the Receiver has agreed to pay the Stalking Horse Bidder, under the conditions outlined
herein and in the Stalking Horse Bid, the Break Fee in the amount of $200,000 and an Expense
Reimbursement on account of its reasonable and documented fees and expenses up to a maximum
of $50,000. The Receiver will take into account the Break Fee and Expense Reimbursement in
each round of bidding with respect to the Stalking Horse Bidder. The Break Fee and Expense
Reimbursement were material inducements for, and a condition of, the Stalking Horse Bidder's
entry into the Stalking Horse Bid. The Break Fee and Expense Reimbursement, if payable in
accordance with the Stalking Horse Bid, shall be paid in accordance with the Stalking Horse Bid
and the Bidding Procedures Order.

Sale Approval Motion

Subject to the availability of the Court, within ten (10) business days following the conclusion of
the Auction, the Receiver shall bring a motion (the “Sale Approval Motion™) for an order of the
Court authorizing and approving the Sale of the Property to the Successful Bidder (such order, as
approved, the “Sale Approval Order”). At the hearing of the Sale Approval Motion, the Receiver
shall, among other things, seek approval from the Court to consummate the Successful Bid.
Notwithstanding the foregoing, as part of the Bidding Procedures Order, the Receiver may seek
approval to proceed with the Stalking Horse Bid without the need for the Sale Approval Motion
in the event the Stalking Horse Bid is the Successful Bid.

Acceptance of Qualified Bids

The sale of the Property to any Successful Bidder by the Receiver is expressly conditional upon
the approval of the Successful Bid by the Court. The Receiver's presentation of the Successful Bid
to the Court for approval does not obligate the Receiver to close the transaction contemplated by
such Successful Bid unless and until the Court approves the Successful Bid. All of the Qualified
Bids other than the Successful Bid, shall be deemed rejected by the Receiver on and as of the date
of the closing of the Sale that is approved by the Court.

In the event that the closing of the Sale that is approved by the Court does not occur by the required
date pursuant to the Successful Bid (or such date that may otherwise be mutually agreed upon
between the Receiver and the Successful Bidder), the Receiver shall be authorized, but not
required, to: (a) exercise such rights and remedies as are available to the Receiver under the
Successful Bid including, if applicable, deeming that the Successful Bidder has breached its
obligations pursuant to the Successful Bid and that the Successful Bidder has forfeited its Deposit
to the Receiver; (b) accept any Qualified Bid or other bid of a Qualified Bidder, including, without
limitation, a bid made at the Auction, in which case such bid and bidder shall be a Successful Bid
and Successful Bidder, respectively, for the purposes of these Bidding Procedures, and close the
transaction under such bid; and/or (c¢) take such other steps as it deems advisable. The Receiver
reserves its right to seek all available damages and remedies, including specific performance, from
any defaulting Successful Bidder.
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Miscellaneous

The Receiver will oversee, in all respects, the conduct of the Bidding Procedures and, without
limitation, the Receiver will participate in the Bidding Procedures in the manner set out in these
Bidding Procedures and the Bidding Procedures Order. All discussions or inquiries regarding the
Bidding Procedures should be directed to the Receiver.

The Sale Process and these Bidding Procedures are solely for the benefit of the Receiver and
nothing contained in the Bidding Procedures Order or these Bidding Procedures shall create any
rights in any other person (including, without limitation, any bidder or Qualified Bidder, and
any rights as third party beneficiaries or otherwise) other than the rights expressly granted
to a Successful Bidder under the Bidding Procedures Order. Other than as specifically set forth
in the Broker’s retention agreement, the Stalking Horse Bid or in a definitive agreement
between the Receiver and another Successful Bidder, the Bidding Procedures do not, and will not
be interpreted to create any contractual or other legal relationship among the Receiver, the Broker,
any interested party, any bidder, and Qualified Bidder, the Successful Bidder, or any other party.

The Receiver may consult with any other parties with a material interest in the
receivership proceedings regarding the status and material information and developments
relating to the Bidding Procedures to the extent considered appropriate by the Receiver;
provided that such parties may be required to enter into confidentiality arrangements
satisfactory to the Receiver.

Subject to the terms of the Receivership Order, participants in the Bidding Procedures are
responsible for all costs, expenses and liabilities incurred by them in connection with
the submission of any bids, participation in the Auction, due diligence activities, and any
further negotiations or other actions whether or not they lead to the consummation of a
transaction.

Except as provided in the Bidding Procedures Order and Bidding Procedures, the Court shall retain
jurisdiction to hear and determine all matters arising from or relating to the implementation of
the Bidding Procedures Order and the Bidding Procedures.
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Schedule “A”

Auction Procedures

If the Receiver determines to conduct an Auction pursuant to the Bidding Procedures, the
Receiver will notify the Qualified Bidders who made a Qualified Bid that the Auction will
be held either virtually or at the offices of Bennett Jones LLP at 10:00 a.m. (Toronto time)
on date that is determined by the Receiver, provided that that is not later than five business
days after the Bid Deadline, or such other place and time as the Receiver may advise.
Capitalized terms used but not defined have the meaning given to them in the Bidding
Procedures.

The Auction shall be conducted in accordance with the following procedures:

(a)

(b)

(©)

Participation At The Auction. Only a Qualified Bidder is eligible to participate in
the Auction. The Receiver shall provide all Qualified Bidders with the amount of
the Leading Bid, a copy thereof and a blackline to the Stalking Horse Bid by 5:00pm
(Toronto Time) two business days before the scheduled date of the Auction. Each
Qualified Bidder must inform the Receiver whether it intends to participate in the
Auction no later than 12:00 p.m. (Toronto time) on the business day prior to the
Auction. Only the authorized representatives of each of the Qualified Bidders, the
Receiver, the Receiver, Peakhill Capital Inc., Zaherali Visram and their respective
counsel and other advisors shall be permitted to attend the Auction.

Bidding at the Auction. Bidding at the Auction shall be conducted in rounds. The
Leading Bid shall constitute the “Opening Bid” for the first round and the highest
Overbid (as defined below) at the end of each round shall constitute the “Opening
Bid” for the following round. In each round, a Qualified Bidder may submit no
more than one Overbid. Any Qualified Bidder who bids in a round (including the
Qualified Bidder that submitted the Opening Bid for such round) shall be entitled
to participate in the next round of bidding at the Auction.

Receiver Shall Conduct The Auction. The Receiver and its advisors shall direct and
preside over the Auction. At the start of each round of the Auction, the Receiver
shall provide the terms of the Opening Bid to all participating Qualified Bidders at
the Auction. The determination of which Qualified Bid constitutes the Opening Bid
for each round shall take into account any and all factors that the Receiver
reasonably deems relevant to the value of the Qualified Bid, including, among other
things, the following: (i) the amount and nature of the consideration; (ii) the
proposed assumption of any liabilities and the related implied impact on recoveries
for creditors; (iii) the Receiver’s assessment of the certainty of the Qualified Bidder
to close the proposed transaction; (iv) the likelihood, extent and impact of any
potential delays in closing; (v) the net economic effect of any changes from the
Opening Bid of the previous round; and (vi) such other considerations as the
Receiver deems relevant in its reasonable business judgment (collectively, the “Bid
Assessment Criteria”). All Bids made after the Opening Bid shall be Overbids,
and shall be made and received on an open basis, and all material terms of the
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highest and best Overbid shall be fully disclosed to all other Qualified Bidders that
are participating in the Auction. The Receiver shall maintain a record of the
Opening Bid and all Overbids made and announced at the Auction.

Terms of Overbids. An “Overbid” is any Bid made at the Auction subsequent to

the Receiver’s announcement of the Opening Bid. To submit an Overbid, in any
round of the Auction, a Qualified Bidder must comply with the following
conditions:

O]

(i)

(iii)

(iv)

)

Minimum Overbid Increment: Any Overbid shall be made in such
increments as the Receiver may determine in order to facilitate the Auction
(the “Minimum Overbid Increment”). The amount of any Overbid shall
not be less than the amount of the Opening Bid, plus the Minimum Overbid
Increment(s) at that time, plus any additional Minimum Overbid
Increments.

The Bid Requirements same as for Qualified Bids: Except as modified
herein, an Overbid must comply with the Bid Requirements, provided,
however, that the Bid Deadline shall not apply.

Announcing Overbids: At the end of each round of bidding, the Receiver
shall announce the identity of the Qualified Bidder and the material terms
of the then highest and/or best Overbid and the basis for calculating the total
consideration offered in such Overbid based on, among other things, the Bid
Assessment Criteria.

Consideration of Overbids: The Receiver reserves the right to make one or
more adjournments in the Auction to, among other things: (A) allow
individual Qualified Bidders to consider how they wish to proceed; (B)
consider and determine the current highest and/or best Overbid at any given
time during the Auction; and (C) give Qualified Bidders the opportunity to
provide the Receiver with such additional evidence as it may require that
the Qualified Bidder has obtained all required internal corporate approvals,
has sufficient internal resources, or has received sufficient non-contingent
debt and/or equity funding commitments, to consummate the proposed
transaction at the prevailing Overbid amount. The Receiver may have
clarifying discussions with a Qualified Bidder, and the Receiver may allow
a Qualified Bidder to make technical clarifying changes to its Overbid
following such discussions.

Failure to Bid: 1f at the end of any round of bidding a Qualified Bidder
(other than the Qualified Bidder that submitted the then highest and/or best
Overbid or Opening Bid, as applicable) fails to submit an Overbid, then
such Qualified Bidder shall not be entitled to continue to participate in the
Auction.
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Additional Procedures. The Receiver may adopt rules for the Auction at or prior to
the Auction that will better promote the goals of the Auction, including rules
pertaining to the structure of the Auction, the order of bidding provided they are
not inconsistent with any of the provisions of the Bidding Procedures (including
these Auction Procedures) and provided further that no such rules may change the
requirement that all material terms of the then highest and/or best Overbid at the
end of each round of bidding will be fully disclosed to all other Qualified Bidders.

Closing the Auction. The Auction shall be closed after the Receiver has: (i)
reviewed the final Overbid of each Qualified Bidder on the basis of financial and
contractual terms and the factors relevant to the sale process, including those factors
affecting the speed and certainty of consummating the proposed sale; and (ii)
identified the Successful Bid and advised the Qualified Bidders participating in the
Auction of such determination.

Finalizing Documentation. Promptly following a bid of a Qualified Bidder being
declared the Successful Bid, the Qualified Bidder shall execute and deliver such
revised and updated definitive transaction agreements as may be required to
reflect and evidence the Successful Bid.




PEAKHILL CAPITAL INC.

Applicant

-and-

1000093910 ONTARIO INC.

Respondent

Court File No.: CV-23-00004031-0000

ONTARIO

SUPERIOR COURT OF JUSTICE

Proceedings commenced at Newmarket

BIDDING PROCEDURES AND STALKING
HORSE APS APPROVAL ORDER

BENNETT JONES LLP
One First Canadian Place
Suite 3400, P.O. Box 130
Toronto, Ontario

M5X 1A4

Sean Zweig (LSO# 57307I)
Tel: (416) 777-6254
Email: zweigs@bennettjones.com

Aiden Nelms (LSO#: 74170S)
Tel: (416) 777-4642
Email: nelmsa@bennettjones.com

Lawyers for KSV Restructuring Inc., solely in its
capacity as Court-appointed Receiver and not in

its personal capacity

42



43
Court of Appeal Court File No.: 23-CV-1357 / M54775
Court File No. CV-23-00004031-0000

PEAKHILL CAPITAL INC. -and - 1000093910 ONTARIO INC.
Applicant (Respondent on Appeal) Defendant (Appellant)

COURT OF APPEAL FOR ONTARIO

Proceedings commenced in Toronto

Affidavit of Aiden Nelms

BENNETT JONES LLP
One First Canadian Place
Suite 3400, P.O. Box 130
Toronto, Ontario

M5X 1A4

Richard Swan (LSO# 32076A)
Email: swanr@bennettjones.com

Sean Zweig (LSO# 573071)
Email: zweigs@bennettjones.com

Aiden Nelms (LSO# 74170S)
Email: nelmsa@bennettjones.com

Tel: (416) 863-1200
Fax: (416) 863-1716

Lawyers for KSV Restructuring Inc., the
Receiver/Respondent

WSLEGAL\074735\00046\36756217v1


mailto:swanr@bennettjones.com
mailto:zweigs@bennettjones.com
mailto:nelmsa@bennettjones.com

PEAKHILL CAPITAL INC.
Applicant (Respondent on Appeal)

-and -

Court of Appeal Court File No.: 23-CV-1357 / M54775
Court File No. CV-23-00004031-0000

1000093910 ONTARIO INC.
Defendant (Appellant)

WSLEGAL\074735\00046\36771810v1

COURT OF APPEAL FOR ONTARIO

Proceedings commenced in Toronto

MOTION RECORD OF THE RESPONDING PARTY,
THE RECEIVER
((Motion for Leave to Appeal and a Stay of the Order
of Vallee J.)

BENNETT JONES LLP
One First Canadian Place
Suite 3400, P.O. Box 130
Toronto, Ontario

M5X 1A4

Richard Swan (LSO# 32076A)
Email: swanr@bennettjones.com

Sean Zweig (LSO# 573071)
Email: zweigs@bennettjones.com

Aiden Nelms (LSO# 74170S)
Email: nelmsa@bennettjones.com

Tel: (416) 863-1200
Fax: (416) 863-1716

Lawyers for KSV Restructuring Inc., the
Receiver/Respondent



	Index
	Tab 1 - Affidavit of Aiden Nelms sworn January 15, 2024
	Exhibit A - Email exchange between Howard Manis of Manis Law LLP,

Barry Polisuk of Friedman Law Professional Corporation, Sean Zweig and Aiden

Nelms of Bennett Jones LLP, and others, from November 29, 2023 to December

11, 2023
	Exhibit B - Letter to Gary M. Caplan of Scalzi Caplan LLP from Sean Zweig

of Bennett Jones LLP dated January 2, 2024




